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ABSTRACT

In thisthesis thequestionposeds whethert h e aneppm®priatenternational
linguistic rightsregimein placeandwhataretheimplicationsof anundefinedregimeto the
internationacommunity. Thethesisargueghatthereis alack of definition andscopewithin
thecurrenthardlaw paradigmin internationahumanrightslaw whendealingwith linguistic
minority rightsandthis deficiencyis apparentin howthe UN humanrightsbodiesrespondo
currentdomestiassuessuchasthe oneconcerninghe Kurdish-speakingminority in Turkey.
Thisresearchyuestions answeredndanalyzedoy examiningthe currenthardlaw in place
via themajorUN humanrightstreatiesandjurisprudenceomingout of the HRC. Hardlaw
onaregionallevelis alsolookedat throughthe Europearsystemandthe jurisprudencdrom
the ECtHR. Softlaw development®ntheregionalandinternationalevel arealsoexamined
to highlighthow anappropriatdinguistic rightsregimecouldbestructured. T u r k ®glits s
regimetowardsits Kurdishrspeakingminority is usedasa casestudyto highlightthe

deficienciesof the currentinternationakystemandthe urgencyfor its improvement.
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Introduction

Conflictsregardinganguageights haveaffectedsocietiesrom indigenous
communitiegn the Americas Africa, andOceaniao minority groupsin Europe. Certain
contemporaryonflicts haveeventurnedviolent with linguistic rightsbeingakeyissue such
aswith the BasqueNationalistMovementin Spain. The Organizatiorfor SecurityandCo-
operationin Europe(OSCE) thew o r lladgestsecurityorientedorganizationn theworld,
valuesconflictsarisingout of linguistic rightsasoneof themost,if notthegreatesthreatto
collectivesecurity® Linguistic rights (or thelack of suchrights) not only havegeopolitical
consequencdsut alsosocioculturalones. Sociolinguistshavetime andagaincitedan
extraordinaryamountof languageshatare in dangerof becomingvirtually extinctwithin the
century. The United NationsEducational ScientificandCultural Organizaion (UNESCO)
havestatedthatover2,000languagesireendangeredurrently?

The primaryfunctionof internationahumanrights law is to provide“ &etof rules
governingStatebehaviorvis-a-vis individualsand,atits mostbasic,requiresStatego
ensurethatpeoplecanenjoytheirfundamentaf r e e d. dfissmieanghatit is imperative
oninternationahumanrightslaw to generateanappropriateegimefor the protectionof such

rightsfor Statego follow:

Thedriving ideabehindinternationahumanrightslaw is that— becausdt is
Statesvho arein apositionto violatei n d i v fregdomd-respecfor those
freedonsmaybehardto comeby withoutinternationakconsensuandoversight.
Thatis, a Statewhich doesnot guarantedasicfreedomso its citizensis unlikely
to punishor correctits own behavior particularlyin the absencef international
consensusasto the substancef thosefreedomsanda bindingcommitmento the

internationakcommunityto respecthem?

! Sally Holt and John Packer, OSCE Developments and Linguistic Minorities, UNESCO International Journal on
Multicultural Societies (IJMS) Vol. 3, No. 2, 2001 at 100, 101.

2 United Nations Educational, Scientific and Cultural Organization (UNESCO) Atlas of the World’s Languages in
Danger (2010) http://www.unesco.org/languages-atlas/

3 Overview of the Human Rights Framework, International Justice Resource Center
http://www.ijrcenter.org/ihr-reading-room/overview-of-the-human-rights-framework/
4
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It is within this contextthatthe currentquestionis posed:Whatis the scopeof protectiongor
linguistic rights underinternationalaw anddoesthe currentinternationahumanrights
regimeappropriatelyaccommodatéhe needsof linguistic minorities? An automaticsub
guestionis to ask:Whataretheimplicationsof thisf r a me vaakofkscopeto groupssuch
astheKurdish-speakingminority in Turkey?

To answetthis researclguestionthethesisanalyze the currentinternationahuman
rightsregimeanddefinesto whatextentit protectdinguistic rights. It will alsothenexamine
the currentstateof this rights protectionregimein internationalaw in termsof negotiating
stateresponseto protectinglinguistic rightsthroughemployingthe casestudyof linguistic
rightsof Kurdish-speakingritizensin Turkey. Thelinguistic rightsof Kurdsin Turkeyhas
beenchoserto showthe effectsof the currentlinguistic rightsregimedueto thelack of
constitutionalprotectiongegardingheir linguistic rightsasTurkishcitizens. Turkeyis also
well embeddedhn theinternationahumanrightslaw regime,throughits ratification of United
NationsHumanRightstreaties andthe acceptancef the compulsonyjurisdiction of the
EuropearCourtof HumanRights, albeitwith importantresevationsto the minority rights-
relatedarticlesof the UN humarrightstreaties’

Thisthesismakesa two-fold argument.First, theanalysisaimsto demonstrat¢hat
the hardlaw protectionsfor linguistic minoritiesin intermationalhumanrightslaw grants
limited protectiongo thesegroups Namelythatit hasbeenconfinedto the promotionof
linguistic rightsin the privatesphereandthes t a egativsobligationsto notinterferewith
its developmenin this area. Protectionghatseekto advancdinguistic rightsaspartof the
public spherehowever areseenwithin softlaw developmentatthe UN andregionallevels,
throughthe Councilof Europe, UNESCO,andthe UN HumanRightsOffice of the High
CommissionefOHCHR)which expandthe minimum standardequirementdor stateso
protectlinguistic rights by proposingpositiveobligationsin public use,educationand

preservatiorof language Thesecondorongof theargumentadvancedy thisthesis

> Turkey has ratified the following UN human rights treaties: Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (CAT) in 1988, Convention on the Rights of the Child (CRC) in
1995, International Convention on the Elimination of All Forms of Racial Discrimination (CERD) in 2002,
International Covenant on Civil and Political Rights (ICCPR) in 2003, International Covenant on Economic, Social
and Cultural Rights (ICESCR) in 2003, International Convention on the Protection of the Rights of All Migrant
Workers and Members of their Families (CMW) in 2004, and the Convention on the Rights of Persons with
Disabilities (CRPD) in 2009.

http://tbinternet.ohchr.org/ layouts/TreatyBodyExternal/Treaty.aspx?CountrylD=179&Lang=EN

6Turkey ratified the European Convention on Human Rights (ECHR) in 1954.

” Most notably Turkey has reservations with the ICCPR and CRC.
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concerngheactionsof the Turkishstate which hasgraduallysoughtto alignitself with the
currenthardinternationalaw regimefor the protectionof linguistic rightsin the private
domainbut notin the public ong includingmeasuresuchasprotectingthe public useof the
Kurdishlanguageits placein educatiorcurricula,or its recognitionandpreservatiorasan
official languageevenin the predominantlyKurdishregionsof Turkey.Suchpublicdomain
effortswouldbein linewith T u r k @blgatisnsunderthe softinternationalaw
instruments.

In whatfollows, Chapterl addressethe historicalandtheoreticalprogressiorof hard
linguistic rightsunderinternationalaw aswell asits interactionwith the developmenof the
internationahumanrightslaw regimeafter 1945. This chaptemot only providesusthe
historicalcontextof theinterplaybetweemminority rightsandinternationallaw butanalyzes
wheretheinternationakttentionwasfocusedon within this issueduring certaineraswhich
alsoexplainsthe presenidaydiscrepancyetweerhardandsoftlaw on thelevel of
protectiondo linguistic rights. This chapteralsoprovidesthe currentdevelopment the
internationalegalframeworkfor linguistic minority rights.

Chapter 2 analyzes the current scope of the international hard law on linguistic rights
regime, with a special emphasis on the protection of linguistic rights under the auspices of the
Human Rights Committee. This extends the rubrics ofdiscriminationprotections and the
private use of language by citizens. The analysis of the HRC jurisprudence will establish the
extent and content of the current international legal piotegthighlight the special areas of
attention within these developments and asgissues in which this normative framework
lacks clarity and direction.

In Chapter3, thethesisfocuseson regionalapproachessingthe Europearsystem
givenT u r k membesshipn numeroufuropearinstitutions:the OSCE the European
Union (EV), andmostnotablythe Councilof Europe The Europeaninguistic rightsregime
is examinedprimarily throughthe hardlaw thatis broughtby keyinstrumentsthe European
Charterfor Regionalor Minority Language$ECRML) andthe EuropearConventionon
HumanRightsalongwith its judicial arm:the EuropearCourtof HumanRights.

Developmentsn softlaw will alsobelookedat throughthe FrameworkConventionfor the
Protectionof NationalMinorities aswell asrelevantdoaumentsby the EU andOSCE.
Similarto theHRC, the EuropearCourthasalimitedapproachn defininga properlinguistic
rightsregime. However,the EuropearChartemrmakesup for this deficiencywith manyother
Europeannstitutionsfollowing suitontheC h a r expansiveanddetailedlegalscheme.



Theanalysison the Europearsystemin this chaptemwill lay the groundworkfor thedirection
the United Nationsandtheinternationakystemasawholeis goingtowards.

Chapterd focuseson the currentsoft law trendsandefforts beingmadeto improvethe
internationalinguistic rightsregimeby statingpositiveobligationsof statesn recognizing,
protectingandpromotinglanguageights. Themaindocumentgo be examinedor this
purposearethe Universal Declarationof Linguistic Rights(UDLR) andreportsby the Special
Rapporteuon Minority Issuesasindicationsandguidesinto whatis exactlybeingproposed
to improvethesystem In this portion we will see that there is soft international conseosu
the definition of State obligations in various sectors of state activity, which breaks from the
current hard law paradigm.

Chapters focuseson the domestidegal protectionsaffordedby Turkeyto the Kurdish
language.This includes anexaminatiorof the currentlegal frameworkandpolitical
discoursean the Turkish Republicandhow it is affectingthe linguistic rightsof the Kurdish
community. In this sectionthe fragility andminimal progressf aneffectiverightsregimein
Turkeywill beiterated.

Chapter 6 wil/l examine whether and to whe
with the current international linguistic rights regime as it has been developed in hard and soft
law and analyze how the current international rigi#gime has responded to the issues
plaguing the Kurdistspeaking minority in Turkey This analysis shows that that the soft law
addresses substantially more issues than what is prescribed under hard law and gives tangible
steps in order to correct the defincies within the rights regime in place in Turkey that
should be addressed with Turkey directly under its hard law obligations.

The concluding chapter summarizes the scope and directior diatid and soft law
protectionsunder international law and ehimplications that they have had on states in
particular with the linguistic rights regime in Turkey. The conclusion will show that the need
for cohesion between the positive and negative rights of states is definite and is the only

effective route to flly promote, preserve and protect linguistic minority rights.



Chapter 1

The Internationalization of Linguistic Rights

When discussinglinguistic rights we are specifically speakingabout the rights of
linguistic minorities This placesthe topic of linguistic rights into minority rights and more
broadly internationalhumanrights law. Although the conceptof minority rights hasbeen
intertwinedwithin internationalhumanrights law for years,the scopeof what thoserights
should be and how the specific protectionof human rights for minorities differs from the
generalprotectionof humanrights for all is still a highly contestedssue This tensionis

clearlycapturedn PatrickMa ¢ k | disousssorof minority rightsandinternationalaw:

Why should international human rights law vest members of a minority
community- eitherindividually or collectively— with rightsthatsecurea measure
of autonomyfrom the statein which they arelocated?To the extentthatthe field
offers answersto this question,it doesso from its deep commitmentto the
protectionof certainuniversalattributesof humanidentity from the exerciseof
sovereignpower. It protectsminority rights on the assumptionthat religious,
cultural and linguistic affiliations are essentiafeaturesof what it meansto be a
humanbeing.But its acceptancef this assumptioris wary and partial. Minority
rights might protectkey featuresof humanidentity, but they possesshe capacity
to divide peopleinto different communities,create insiders and outsiders,pit
ethnicity againstethnicity, and threatenthe universalaspirationsthat inform the
dominantunderstandingf the missionof thefield.?

Consideringheintricatenatureof thistopicit is thereforencumbento definewha exactlya
minority is underinternationalaw andhow rightsto minoritieshavedevelopedn
internationalaw literature. Thisis all the morenecessargslinguistic minoritieshistorically
havebeendealtwith alongsideor correspondingo ethnicandreligiousminoritieswhenit
comesto minority protectionsontheinternationalevel. In this chaptertheevolutionof

internationaiminority rightsasawholewill bediscusseavith a particularemphasion rights

8 Patrick Macklem, Minority Rights in International Law, University of Toronto Faculty of Law, Legal Studies
Research Series No. 08-19 at 2.




to linguistic minoritiesin orderto showthe majortheoreticalconceptghatsurroundminority

rightswithin internationalaw.

Thelnternationalizatiorof Minority Protections

The 1814Congres®f Viennawasoneof thefirst internationadocumentshattouched
uponthe protectionof linguistic minorities,mostnotablythe Polishspeakingninoritiesunder
Germancontrol. Article 1 of theFinal Act hada provisionregardingthe Polishminoritiesin
severalempires: T HPelesrespectivelysubjectof RussiaAustriaandPrussiashallobtain
arepresentationf their Nationallnstitutionsregulatedaccordingo the modeof political
existencehateachof theseGovernmentso which theybelongwill judgeusefuland
appropriateo grantt h e *nThéCongresgrantedPolestheright to use theirlanguage
alongsideGermanfor official businesdransactions.This congregatiorcameafterthe
backdropof the FrenchRevolutionaryandNapoleonicWarsthatravagedhe European
continent. Throughoutthe 19thcentury,Congresseby the GreatPowes of Europewere
convenedaftermajorwarsto settlepeacegermsandboundaries. Agreementsverealsomade
to protectreligiousandethnicminoritieswithin the bordersof theempires. The particular
Europearpowerswereprimarily concernedvith groupsthattheyhadlinks to either
ethnically,linguistically or (morecommonly)throughreligion.

TheFirst World War broughtglobalattentionto the efforts of nationalismaswell asits
effectson internationakecurity. With the breakupanddissolutionof certainEuropean
powers theideaof minoritiesasrights holderswasbroughtto theinternationaffront (more
specificallyattheregional/Europeatevel) mainly throughbilateraltreaties. The 1919Paris
PeaceConferencéroughtaboutanendto thewar with the Treatyof Versailles. Peace
amongthe Europearpowersmayhavenot lastedfrom this eventbut the developmentsvithin
the ParisConferencédhadanenormousmpacton internationalaw thatcanstill befelt today
andservesastheforerunnerto our currentminority rightsdiscourseandsystemsn place.
Issuessurroundingacial equalityandminority rightswereat the forefrontof discussions
amongthe greatpowerswhich not only includedEuropebut representatiofrom the United
StatesandJamnaswell.

° Rehman Hidayat and Muhammad Zubair, Development of Minorities’ Rights and Critical Analysis of
Contemporary Comparative International Human Rights Law for their Protection, International Research
Journal of Social Sciences Vol. 2(7) (July 2013) at 54.




Thefirst Minority Treaty(coincidentallymuchlike the1814Congres®f Vienna)
concernedhe Polishnation,which waspartitionedovera centuryagoby the GreatPowersof
Europe. Thesovereigntyandindependencef the PolishRepublicwasrecognizedandsigned
onthesamedayasthe Treatyof Versailles. Polandwould in turn recognizetherights of its
ethnic,religious,andlinguistic minorities. This wasacceptednitially underthe Treatyof
Versailleswhich mentionedhat P o | aacepd andagreeso embodyin a Treatywith the
PrincipalAllied andAssociatedPowerssuchprovisionsasmaybe deemedecessarpy the
saidPowersto protecttheinterestof inhabitantsof Polandwho differ from the majority of
the populationin race,language,or religion. ** It washerethatthe definition of aminority is
providedin aninternationalegaldocumenfor thefirst time asanyracial,linguistic, or
religiousgroupthatis a nota partof the majority respectivegroupwithin a nationstate. The
PolishMinority Treatyaffordedspecificrightsandprotectiongo theseminoritiesandwas

alsousedasatemplatefor subsequentinority treatiessignedduringthe Interwarperiod.

Polandnationalswho belongto racial, religiousor linguistic minoritiesshall
enjoythe sametreatmentandsecurityin law andin factasthe otherPolish
nationals. In particulartheyshallhaveanequalright to establishmanageand
controlattheirown expensesharitablereligiousandsocialinstitutions,schools
andothereducatimal establishmentsyith theright to usetheir own languageand

to exercisetheir religion freely therein'*

Articles suchasthe oneabovewereusedin the Treatyof St. GermainenLaye (dealing
with Austria,CzechoslovakiaandYugoslavia),Treatyof Pais (dealingwith Romania),
Treatyof Sevreqin regardgo the Greeks),Treatyof Trianon(Hungarians)Treatyof
Neuilly-surSeine(Bulgarians) andthe Treatyof Lausanndfor the Turkish Republicwhich
we will beexaminedatlengthlater). Linguistic rightsaswell asself-determinatiorof
minoritiesweregreatconcerndor theinternationakcommunityin the aftermathof World War
| andthesebilateralminority treatieshelpedshapedcow internationalaw dealtwith these

conceptgluringthis time along with how the Permanen€Courtof Internationallustice(PCIJ)

10 Treaty of Versailles art. 93, Paris, June 28, 1919.

11 Minorities Treaty between the Principal Allied and Associated Powers art. 8, (The British Empire, France,
Italy, Japan and the United States) and Poland, June 28, 1919.




respondedo suchmatterswhich derivedits jurisdictionfrom the Leagueof Nations
Covenantiswell astheseMinority Treaties.

Much like the Minority Treatiesit wasstructuredupon,the PClJ wasnotinitially
hesitantin dealingwith self-determinatiorandrightsdemandd$rom minoritiesof Contracting
States.In fact,oneof theC o u rveryfirst advisoryopinions(andarguablyoneof its most
successfubnes)wastheresolutionpresentedn regardgo the Finnish/Swedisldisputeover
the Aalandlslands. Throughthe PCIJ,the Leagueof Nationswasableto provide
internationalguaranteefor the SwedishspeakingAalandlislanderswith significantpolitical
andculturalautonomyfrom Finlandto protecttheir languageandculture,whichis still being
recognizedo thisday. Thelegalprocessalonewasunprecedentedlongwith the successful

resultsof theoutcome.

“ Ot boactusionf the Committeeof Juristsandthe Commissiorof
Rapportersontherelationshipbetweerthe principle of sel-determinatiorand
the protectionof minoritiesarestill of relevancdoday. It wasestablishedhatif
therightsof minoritiesarebeingrespectedndits culturalidentity is fully
protectedn situationssuchasthe onein questionademandor secessiomoes
notseemto bejustified. TheA | aswldtionhasoftenbeenreferredto asamodel
2]

for the constructiveandsuccessfusettlementof minorityc o n f cts.”

ThePClJcontinuedo expandon minority protectionsandwashighly influential in the
developmenof internationalaw. The1930advisoryopinionsconcerninghe Grecoe
Bulgarian® C o mmu nessentiadlyprovideda broaderdefinition of what constitutesa
minority with the Courtconcludngthatit “ iagroupof persondiving in a givencountryor
locality, havingarace,religion, languageandtraditionsof their own andunitedby this
identity of race,religion, languageandtraditionsin a sentimenof solidarity, with aview to
preseving their traditions,maintainingtheir form of worship,ensuringheinstructionand
upbringingof their childrenin accordancevith the spirit andtraditionsof theirraceand

renderingmutualassistancéo eachother”*® This definition expandedprotectionspartially in

12 Patricia O’Brien, The Aland Islands Solution: A precedent for successful international disputes settlement.
Under-Secretary-General for Legal Affairs, The Legal Counsel, January 17 2012.

13 Collection of Advisory Opinions — The Greco-Bulgarian “Communities”, Permanent Court of International
Justice, Series B.-No. 17, July 31, 1930.




thatit emphasizedheright for minority groupsto educateheir childrenin orderto preserve
their ethnic,religious,andlinguistic heritage. It alsodid not placea numericalattributeto
defineagroupasaminority. Thiseducaibnal aspecalongwith agroup eeligious

affiliation andlanguagenereunderstoody thePClJasakeyelementoami n o ridertity * s
andcontinuecthetradition of trying to protectsuchliberties. Anothercaseto highlightthe

P C | dppreactwastheir 1935advisoryopinionregardingthe closureof Greekschoolsn
Albania. The CourtfoundthatAlbaniawasviolating theright of Greeknationalsandwenton

to statethat” t hwoulabe no trueequalitybetweera majority anda minority if thelatter
weredeprivedof their own institutions,andwereconsequentlgompelledto renouncehat

which constituteghevery essencef its beingami n o i t y .
Thesehistoricalinstancesvereprimarily focusedn Europe andwereuniqueto the
continentandits historyatthetimein regardgo theredrawingof imperialboundariesfter
successivenajorwars However theriseto prominencealbeitlimited duringthis erashould
not be understated Linguisticminorities(alongwith their religiousandethniccounterparts)
did notfind their official recognitionunderinternationalaw aswell astheir needto be
protecteduntil afterWorld Warll. Theendof World War Il sparkednterestin internatonal
humanrightslaw andit is within thisfield thatlinguistic minority rights haveseenits current

andmostsignificantdevelopmenasinternationalstandirds

. Minority RightsandInternationaHumanRightsLaw (IHRL)

Humanrights roseto the international level after the atrocitiesof World War Il andthe
adventof the United Nations(UN). In 1948,the generalprinciplesand standardf human
rights were set forth in the Universal Declaration of Human Rights (UDHR), while
subsequentnajor conventonsweredrafted,signed,andeffectedoutlining specifc rightsand
their limitations. Despitethe historicalprecedentn the PC1J,the UN Charterandthe UDHR
did not makean explicit referenceto minorities indicatinga breakfrom the previouseraon
its focus Currentlythereareeight majorinternationalhumanrights treatieswith monitoring

bodiesthat also hearindividual complaintsrelatedto their respectiveconventions> Four of

14 Macklem at 12 (citing Case Concerning the Minority Schools in Albania, Advisory Opinion, 6.04.1935 P.C.I.L.
REP. (SER. A/B) No. 64)

International Covenant on Civil and Political Rights (ICCPR), International Covenant on Economic, Social and
Cultural Rights (ICESCR), International Convention on the Elimination of All Forms of Racial Discrimination
(ICERD), Convention on the Rights of the Child (CRC), Convention on the Elimination of All Forms of



them do not directly referenceminorities since they specifially focus on w o me nights
(CEDAW), the rights of the disabled (CRPD) migrant workers (CMW), and enforced
disappearancefCED). The InternationalConventionon the Elimination of All Forms of
Racial Discrimination (ICERD) was particularly focused on the eradication of racial
segregatiorand the crime of apartheidwithout any explicit mention of minorities. It did
however provide the internationalcommunity a legal definition for discrimination, which

would provebeneficialto minority protections:

“ A ndystinction, exclusion, restriction or preferencebasedon race, colour,
descentpr nationalor ethnicorigin which hasthe purposeor effect of nullifying
or impairing the recognition, enjoymentor exercise,on an equal footing, of
humanrightsandfundamentafreedomsn the political, economicsocial,cultural

or anyotherfield of publicl i f°e . ”

Although drafts of the InternationalCovenanton Civil and Political Rights (ICCPR
and International Covenanton Economic, Social and Cultural Rights (ICESCR were
presentedo the UN GeneralAssemblyin 1954, their adoptionsdid not take placeuntil 1966,
a year after the adogion of ICERD.}” The ICESCR doesnot speakto minorities in any
specifictermsbut hassomebeneficialpointsin thatit referenceself-deteminationandnon
discrimination™® Distinctively, it doespromotethe right of o n eparticipationin the cultural
life andthe ability to facilitate socialandcultural developmentyhich ties not only ethnicbut

linguistic minoritiesaswell.*

The ICCPR howeverwas the first of this generationof humanrights instrumentsto
outline minority rights andspecificallylinguistic rights. The ICCPR outlinesminority rights
throughits Article 27:

Discrimination Against Women (CEDAW), Convention on the Rights of Persons with Disabilities (CRPD),
Convention against Torture and Other Cruel, Inhuman, or Degrading Treatment (CAT), International Convention
for the Protection of all Persons from Enforced Disappearance (CED), and the pending International Convention
on the Protection of the Rights of All Migrant Workers (CMW).

16 International Convention on the Elimination of All Forms of Discrimination art. 1, UN General Assembly,
United Nations, Treaty Series, vol. 660, p. 195, December 21, 1965 (ICERD).

7 International Covenant on Civil and Political Rights, UN General Assembly, United Nations, Treaty Series, vol.
999, p. 171, December 16, 1966 (ICCPR). International Covenant on Economic, Social and Cultural Rights, UN
General Assembly, United Nations, Treaty Series, vol. 993, p. 3 December 16, 1966 (ICESCR).

'® |CESCR arts. 1-2

'® CESCR General Comment No. 21: Article 15(1)(a) - Right of everyone to take part in cultural life para. 32,
Committee on Economic, Social and Cultural Rights (CESCR), E/C.12/GC/21, December 21, 2009.
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“ | those Statesin which ethnic, religious or linguistic minorities exist,
personsbelongingto suchminoritiesshall not be deniedthe right, in community
with the othermembersof their group,to enjoytheir own culture,to professand

practisetheir own religion, or to usetheir own languay e®® ”

Throughits monitoring body, the Human Rights Committee(HRC), ICCPR Article 27 has
beenthe mostsignificantareato producejurisprudenceon the recognitionof minority rights
within the UN System.

Thelastmajorhumanrightstreatyto comeout of the UN to mentionminoritiesandrights
affordedto themis the CRC,which wasadoptedn 1989. The CRCis first off uniquein that
it makesa distinction betweenchildren that belongto a minority and indigenouschildren
howeverthe rights affordedto both groupsare identical. Article 30 is devotedentirely to

theserights:

“ | those Statesin which ethnic, religious or linguistic minorities or personsof
indigenousorigin exist,a child belongingto sucha minority or who is indigenous
shall not be deniedthe right, in community with other membersof his or her
group, to enjoy his or her own culture, to professand practisehis or her own

religion, or to usehisor herownl an g fage .

The seconduniquecharactetto the CRC in regardsto minority rights is the emphasighat it

placeson Statepartiesto “ e n ¢ o themasgneediato haveparticularregardto thelinguistic
needsof the child who belongsto a minority groupor whoisi n d i g %. nlfothesnass
mediais not stateownedin a particula countrythatis a partyto the CRC, it could easilybe
foreseeablehat private actorssuch as new agenciesand social media companiesmay be
exposedio suchmonitoring by a UN humanrights treaty body. The CRC hasnot seena

20\ccPR art. 27

21 Convention on the Rights of the Child art. 30, UN General Assembly, United Nations, Treaty Series, vol. 1577,
p. 3, November 20, 1989 (CRC).

22Id_. at art. 17(d)
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communicationarise out of this article?® which therefore leaves us however with the

jurisprudenceof the HRC to detailandoutlinethe currentlinguistic rightsregime.

. Conclusion

Linguistic rights andminority rights asa whole haveexperenceda morepronouncedole
within the international law schemein the past couple of centuries, especially with
instrumentsand systemsthat have beenput into place after significant wars. Even more
significantis the shift in focuson how bestto approachminority rights. The preWWII era
andthe PCIJfocusedon the collective rights of groupsprimarily throughbilateral treaties.
The adventof internationalhumanrights law andthe coincidingmultilateral treatiesfocused
on the rights of individuals belongingto minorities. The collective rights given to certain
minority groupsversustheindividual rights givento membersf suchgroupshasbeenafocal
point of the currentinternationallinguistic rights regimesin regardsto how bestto provide
the contentandscopeof suchrights. The nextchapterwill parseout the detailsof this legal
developmentand outline the current hard law protectionsthat are in place for linguistic

minoritieson theinternationalevel.

> Issues concerning children belonging to minorities have however been addressed in Concluding Observations
within the country-specific periodic reports that are conducted by the Committee on the Rights of the Child.
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Chapter 2

The International Linguistic Rights Regimein Hard Law

ThelCCPRandCRC havelumpedlinguistic minoritiesandtheir rights with thoseof
ethnicandreligiousminority groups. Thereis little referenceo whatlinguistic rights should
entailwithin theinternationalhumanrights system. Generally linguistic rightshavebeen
characterize@stheright to useoné swnlanguagé® andtheright to usethatlanguagen the
upbringingandinstructionof their child.*® Thesetwo rights coincidein particularwith
individual libertiesthatareconsideredundamentaln humanrightslaw: freedomof speech,
expressionandeducation.lt is in thesesphereghatlinguistic rightshavehadthe most
attentionanddevelopment.However,it is in theseexactcirclesthatlinguistic rights havehad
themostconfrontatiorto its theoreticaunderpinnings.Asidefrom theaforementione@dreas
theHRC hasalsotackledor atleasthasbeenexposedo linguistic rightswithin the contextof
stateactivity via their public admnistrationard judicial systems This confrontationis partof
alargerdiscussiorof how minority rights,which is focusedon rightsto a particulargroup,
fits or weighsagainstheindividualisticnatureof humanrights. This chaptemwill examine
relevantindividual rightsandfreedomsandhow theyadvanceor inhibit the group/collective
rightssoughtfor underminority rights. Thecurrentnatureandextentof the hardinternational
linguistic rightsregimewill alsobeextrapolategrimarily through thejurisprudencef the

HRC andtheCommit e &énsralComments

I. Individualv. CollectiveRights

Groupand/orcollectiverightsforce usto examinewhatspecificallyneedgo be protected
whenit comesto therecognizedninoritiesunderinternatioral law. Thisis distinguishable
from individual rights,which focuseson freedomgyrantedo all citizensof onecountry.
Individualr i g inabikty to specificallytailor certainprotectiongo groupsfostersthe need
for amorenarrowandnuancedppoachin orderto tackleissuedirectly concerning
minorities. Not only thatbutthe HRC underits GeneralCommentNo. 23 starkly

distinguishegrouprightsasaseparateight“ w h iis comferredon individualsbelongingto

24 ICCPR art. 27 seealsoTreaty of Versailles art. 93.
25 CRC art. 30 seealso“Collection of Advisory Opinions — The Greco-Bulgarian “Communities””
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minority groupsandwhich is distinctfrom, andadditionalto, all the otherrightswhich, as
individualsin commonwith everyoneelse theyarealreadyentitledto enjoyunderthe

C o v e n*aTheICCPRhelpsusonly to acertainextentby staing thatrights shouldbe
grantedo religious,ethnic,andlinguistic minoritiesunderinternationalaw. TheHRCis
howeverhesitanton how expansiveandbroadthe powersof Article 27 shouldbeandare
cautiousnotto be seenasaforcethatthreates statesovereignty. This hesitancyof intrusion
couldbeseenclearlyin the HRC communicationLubiconlLake Bandv. Canadawherethe

Committeementionedhatthe authorsdo havetheright to self-determinatiorbutit wasnot
its placeto defineandconstitutewhata“ p e o ip Ungefthe Optional Protocol®’ It is
importantto delineatehesendividual rightsfrom rightsto linguistic minoritiesunderArticle
27 in orderto havea properlinguistic rightsregime. To putinto perspectivethe HRC has
examinedorty-threecommunicationsinde Article 27. Out of theseforty-three
communicationsfifteen havebeenregardinginguistic minorities?® Theauthorsof these
fifteen communicationsaveall coupledtheir claimsof violationsunderlCCPRArticle 27
with otherindividual rights protecedunderthe Covenantaswell. Themostprevalents the
principle of equalitybeforethe courtsandtribunals(Article 14),theright to privacy (Article
17),thefreedomof expressior{Article 19), andthe principlesof equalitybeforethelaw and
non-discrimination(Article 26). It is thereforedifficult to look atlinguisticrightsasafree-
standingsetof rightsandwill needto be examinedn relationwith otherhumanrightsunder
thelCCPRandits interpretatiorof suchrightsby the HRC.

26 CCPR General Comment No. 23: Article 27 (Rights of Minorities) para 1, UN Human Rights Committee (HRC),
CCPR/C/21/Rev.1/Add.5, April 8, 1994.

7Chief Bernard Ominayak and Lubicon Lake Band v. Canada, UN Human Rights Committee, UN Doc.
CCPR/C/38/D/167/1984, March 26, 1990 at para 6.2.
28T.K. v. France, UN Human Rights Committee, UN Doc. CCPR/C/37/D/220/1987, November 8, 1989; M.K. v.
France, UN Human Rights Committee, UN Doc. CCPR/C/37/D/222/1987, November 8, 1989; Dominique
Guesdon v. France, UN Human Rights Committee, UN Doc. CCPR/C/39/D/219/1986, July 25 1990; Yves Cadoret
Hervé Le Bihan v. France, UN Human Rights Committee, UN Doc. CCPR/C/41/D/323/1988, April 11, 1991; Hervé
Barzhig v. France, UN Human Rights Committee, UN Doc. CCPR/C/41/D/327/1988 at 92, 11 April 1991; C.L.D. v.
France, UN Human Rights Committee, UN Doc. CCPR/C/43/D/439/1990, November 8, 1991 at para. 4.2; S.G. v.
France, UN Human Rights Committee, UN Doc. CCPR/C/43/D/347/1988, November 1, 1991 at para 2.1; G.B. v.
France, UN Human Rights Committee, UN Doc. CCPR/C/43/D/348/1989, November 1, 1991 at para 2.1;
Kleckovski v. Lithuania, UN Human Rights Committee, UN Doc. CCPR/C/90/D/1285/2004, August 29, 2007;
Raihman v. Latvia, UN Human Rights Committee, UN Doc. CCPR/C/100/D/1621/2007, November 30, 2010; John
Ballantyne and Elizabeth Davidson, and Gordon Mclntyre v. Canada, UN Human Rights Committee, UN Doc.
CCPR/C/47/D/359/1989 and 385/1989/Rev.1 (1993); Mavlonov v. Uzbekistan, UN Human Rights Committee,
UN Doc CCPR/C/95/D/1334/2004, April 29, 2009; Diergaardt et al. v. Namibia, UN Human Rights Committee,
UN Doc CCPR/C/69/D/760/1996, July 25, 2000; Titiahonjo v. Cameroon, UN Human Rights Committee, UN Doc.
CCPR/C/91/D/1186/2003, October 26 2007; R.L.M. v. France, UN Human Rights Committee, UN Doc. CCPR
Communication No. 363/1989, April 6, 1992.
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. Article 14— Lanquagef Choicein CourtsProceedingandthe BretonCases

Outof thefifteen HRC communicationslealingwith linguistic minorities,nine of them
wereconsiderationsubmittedoy memberf F r a nRrezonspeakingmninority. Theinitial
two communicationsbroughtbeforethe HRC hadto dowith thea u t hirmalilisy to use
Bretonastheir languageof choicein the Frenchjudicial systemfor proceedingsheyhad
againsthem? All of theseconsiderationsveredeemednadmissibledueto the French
Go v e r n staementhat” ithelight of article 2 of the Constitutionof the French
Republic,the FrenchGovernmentleclareghatarticle 27 is not applicablesofar asthe
Republicisc o n ¢ e ¥ fhisti d & ¢ | ahasheeninterpretecby the Commtteehasa
reservatiorto Article 27 andthereforetheissuehasnot beenexaminedunderthatparticular
article.

Thesubsequerthreecommunicationsverehoweverbroughtbeforethe HRC under
Article 143! In thesethreesubmissionsthe authorswerenative Bretonspeakerut also
fluentin French. Theauthorsrequestedo speakin Bretonduringthe proceedingssthey
would be betterableto expresghemselvesn their mothertongue. The Committeein all

threecommunicationsooktheFrenchR e p u bsideandstated:

Thatthenotionof afair trial in article 14, paragrapt, juncto paragrapi8(f), does
notimply thatthe accusede affordedthe possibilityto expresimselfin the
languagevhich henormally speakor speaksvith a maximumof eaself the
courtis certain,asit follows from the decisionof the Tribunal Correctionnebnd
of the Courtof Appealof Rennesthattheaccuseds sufficiently proficientin the
court'slanguageit is notrequiredto ascertairwhethernt would be preferableor
theaccusedo expressimselfin alanguageotherthanthe courtlanguage®

29T.K. v. France, UN Human Rights Committee, UN Doc. CCPR/C/37/D/220/1987, November 8, 1989. Seealso
M.K. v. France, UN Human Rights Committee, UN Doc. CCPR/C/37/D/222/1987, November 8, 1989.
30& at para 8.5
31 SeeDominique Guesdon v. France, UN Human Rights Committee, UN Doc. CCPR/C/39/D/219/1986, July 25
1990 and Yves Cadoret, Hervé Le Bihan v. France, UN Human Rights Committee, UN Doc.
CCPR/C/41/D/323/1988, April 11, 1991 and Hervé Barzhig v. France, UN Human Rights Committee, UN Doc.
CCPR/C/41/D/327/1988 at 92, 11 April 1991.

Guesdon at para 10.3
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This opinionhasbeencitedin latercommunication® andconsideringhe amountof
communicationsrisingfrom this particularissue the HRC foundit noteworthyto addresst

in their GeneralCommentNo. 23:

Theright protectedunderarticle 27 shouldbedistinguishedrom the particular
right which article 14.3(f) of the Covenantonferson accusegersongo
interpretationvherethey cannotunderstanar speakhelanguageusedin the
courts. Article 14.3(f) doesnot, in anyothercircumstances;onferon accused
persongheright to useor speakthe languageof their choicein court
proceedings?

Thesecommunicationsverebroughtbeforethe HRC in connectiorto amovemenamong
Bretonsto retaintheir languageightsandidentity in their ancestrahomelandof Brittany
with groupssuchasthe® St oauB rme z h (Fighefgr'the BretonLanguage)which has
beenmentionedn a coupleof HRC communications> The Bretonsarguethatretentionof
theirlanguageights shouldincludehavingthe useof theirlanguagen areassuchasthe
judicial system. The HRC wantsto accommodaténguistic minoritiesat leastwithin the
judicial systemonly if i t abselutelynecessgy andfinds no needfor a speciallanguage
rightsregimewithin domestigudicial systemsaslong astheindividual understandthe
official language.

. Article 17 — PrivacyandNames

Anothersetof communicationslealingwith Article 27 andlinguistic minoritiescomes
from the othersideof the Europearcontinentwithin the Baltic region. The authorsof thetwo

considerationskleckovskiv. Lithuania® andRaihmarnv. Latvia®’ bothcomplainedhattheir

namesverechangedrbitrarily from their traditionalspellingto onesthatarein line with the

33 C.L.D. v. France, UN Human Rights Committee, UN Doc. CCPR/C/43/D/439/1990, November 8, 1991 at para.
4.2.

34 CCPR General Comment No. 23 at para 5.3.

35S.G. v. France, UN Human Rights Committee, UN Doc. CCPR/C/43/D/347/1988, November 1, 1991 at para
2.1 and G.B.v. France, UN Human Rights Committee, UN Doc. CCPR/C/43/D/348/1989, November 1, 1991 at
para 2.1.

36 Kleckovski v. Lithuania, UN Human Rights Committee, UN Doc. CCPR/C/90/D/1285/2004, August 29, 2007.
87 Raihman v. Latvia, UN Human Rights Committee, UN Doc. CCPR/C/100/D/1621/2007, November 30, 2010.
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official language®f the Stateparties(LithuanianandLatvianrespectively).Both authorsare
memberf linguistic minoritieswithin their respectivecountriesandtheir namegeflecttheir
ethnicorigin. Both considerationsrguedthattheseforcedchangesverea violation of
Article 27 aswell asArticle 17, which enshrinesheright to privacy®

The Committeein Kleckovskifoundthea u t hc@aimstrathis nameis partof his
identity whichis protectedunderArticle 27 andthatthenamechangevasan” a r b iandr ar y
unlawfuli nt e r fteehisBghttoerivacyunderArticle 17°° inadmissible. Theauthorin
the Raihmancommunicatiorfaredsomewhabetterin thatthe Committeefoundthatthe
namechangewasarbitraryandin violation of Article 17.° The Committeedid not believeit
wasnecessaryo considemwhetherthis Stateactionwasalsoa violation underArticle 27,
which wasalsoarguedby the author. It is importantto notethatin this particular
communicatiorthe Committeeonly believedthatthe namechangewvasarbitrarybut not
unlawful andessentiallyfook the Statep a r sidein regarddo its legislativeeffortsto
protecttheofficial Latvianlanguagé'' DeferencevasgiventotheStatep a r historysvith
Russiaroccupation.AlthoughArticle 27 wasnot considereda senseof how the Committee
may haveleanedcanbe gainedfrom the dissentingopinionsof Committeemembersvir.

RafaelRivas PosadandMr. Krister Thelin:

With regardto article 27, the Committe€first notesthatit is undisputedhatthe
authoris amemberof the Jewish andRussiarspeakingminoritiesin Latvia. The
Committeereferringto its earlierjurisprudencerecallsthat Stategartiesto the
Covenantmayregulateactivitiesthatconstitutean essentiatlementn the culture
of aminority, providedthatthe regulationdoesnot amountto a defactodenialof
thisright. In the circumstancesf the case the Committeeconsiderghatthe
impositionof adeclinableterminationon his nameandsurnamedid notadversely

affecthisright, in communitywith the othermembersf the JewishandRussian

38 ICCPR Article 17 states that “1) No one shall be subjected to arbitrary or unlawful interference with his
privacy, family, home or correspondence, nor to unlawful attacks on his honour and reputation. 2) Everyone
has the right to the protection of the law against such interference or attacks.”
39 .

Kleckovski, at para 3.2
40 Raihman, at para 8.3

“ay
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speakingminoritiesof Latvia, to enjoyhis own culture,to professandpracticethe

Jewishreligion, or to usethe Russiarianguage'

Thereforewe canseethatthe HRC, althoughrecognizinghamesasan essentiapartof
0 n ehunsanright to identity andculture,doesnot seemto suggesanyspecial
protectionsaredue with regardgo this issueandthatit would not necessarilyriggera

violation underArticle 27.

V. Article 19 - Freedonof ExpressiorandLinquistic Rights

With respecto ICCPRArticle 19 andthefreedomof expressionthe HRC hasalsomade
it apointto clarify thedistinctionbetweerthis right andlinguistic rightsin its General

Comment:

Theright of individualsbelongingto alinguistic minority to usetheir
languageamongthemselvesin privateor in public, is distinctfrom other
languageights protectedunderthe Covenant.In paricular, it shouldbe
distinguishedrom the generakight to freedomof expressiorprotectedunder
article19. Thelatterright is availableto all personsirrespectiveof whetherthey

belongto minoritiesor not*?

Freedonof expressiorwould seemto naturallyhelp progresdinguistic rightsunder
internationahumanrightslaw. However,evenin this sphereconflictsarise.

TheHRC wasconfrontedwith sucha situationwheretheindividual freedomof
expressionunderlCCPRArticle 19 cameinto a suppaedclashwith Article 27 in Ballantyne
v. Canadd* Thelaw atissueherewasQ u e b &mgtiagdaw which forbidsthe useof

Englishin advertisingor in the nameof their firms. The Committeefoundthatthis wasin

42Id_. at Appendix para 8.6 citing, inter alia, George Howard v. Canada, UN Human Rights Committee, UN Doc.
CCPR/C/84/D/879/1999, July 26 2005 at para. 12.7, and Kitok v. Sweden, UN Human Rights Committee, UN
Doc. CCPR/C/33/D/197/1985, July 27, 1988 at para 9.8, and Ldansmann v. Finland, UN Human Rights
Committee, UN Doc. CCPR/C/52/D/511/1992, October 30, 1996 at para 7.9

43 CCPR General Comment No. 23 at para 5.3

44John Ballantyne and Elizabeth Davidson, and Gordon Mclintyre v. Canada, UN Human Rights Committee, UN
Doc. CCPR/C/47/D/359/1989 and 385/1989/Rev.1 (1993)
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violation of Article 19 for theauthot &eedomof expressiorhoweverdid notfind aviolation
of Article 27 sincethe Englishspeakingpeopleof Quebearenot considered linguistic
minority dueto their majority in Canada.This wasnota unanimousiecisionwith numerous
concurringanddissentingopinionsby the Committeemembers.Mr. BirameNdiayeeven
mentionedhatQ u e b exdstereds essentiallyto protectits Frenchspeakingoopulationand
thereforefoundthe limitation on the freedomof expressiorjustifiablein this case®
Therdore, althoughfinding a violation for the memberf the Englishspeakingmajority in
Canadaatleastsomemembersf the HRC do recognizeandrespecthelinguistic legal

protectionssoughtandneededy the Quebecaois.

V. EducationrandMassMedia

In Mavionov v. Uzbekistanwe find theonly instancevherethe HRC founda
violation underArticle 27 in regardgo alinguistic minority. In thiscommunicationa Tajik-
languagenewspapewasdeniedre-registration'® The Committeealsofoundaviolation
underArticle 19 but mostimportantlyis thereasoninghatthe HRC gavein regardgo finding

anArticle 27 violation:

“ C o mmihdsriotedthea u t huacorgestedlaimthat® Oi published
articlescontainingeducationalandothermaterialsfor Tajik studentaandyoung
personon eventsandmattersof culturalinterestto this readershipaswell as
reportedon the particulardifficulties facingthe continuedprovisionof education
to Tajik youthin theirown language jncludingshortagesn Tajik-language
textbooksJow wagesfor teacherandtheforcedopeningof Uzbeklanguage
classesn someTajik schools.The Committeeconsiderghatin the contextof
article27, educationin aminority languages afundameial partof minority
culture.Finally, the Committeerefersto its jurisprudencewhereit hasmadeclear
thatthe questionof whetherArticle 27 hasbeenviolatedis whetherthe
challengedestrictionhasan® i myg a.dsb] substantiathatit doeseffedively
denyto the[complainantstheright to enjoytheir culturalrights[ ...] Ihthe

circumstancesf the presentase the Committees of the opinionthatthe useof

45Id_. at Annex
46 Mavlonov v. Uzbekistan, UN Human Rights Committee, UN Doc CCPR/C/95/D/1334/2004, April 29, 2009.
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aminority languagepressasmeansof airing issuesof significanceand
importanceo the Tajik minority communityin Uzbekistanpy both editorsand
readersis anessentiaklemeniof theTajik mi n o rculturg. Taginginto
accounthedenialof theright to enjoyminority Tajik culture,the Committee

finds aviolation of article 27, readtogethewith article2 4"

The Committeetook into consideratiomot just the newspapeitself but its contentand
effectof beinginstructiveto the Tajik minority communityin Uzbekistan.The
importanceof languagesducatiorin minority cultureswasalsoemphasized.Yet, the
Committeefocusedsolely on the negativeobligationsof the Stateto not interferewith
its publicationandcirculationratherthanimposinganypositiveobligaionson the part
of the State.

VI. Article 26 andDiscrimination

The CCPRGeneralCommentNo. 23 alsoemphasizedhe differencesetweertherights

minority rights:

The Covenantalsodistinguishegherights protectedunde article 27 from the
guaranteesnderarticles2.1and26. Theentitlementunderarticle2.1,to enjoy
therightsunderthe Covenanwithout discriminationappliesto all individuals
within theterritory or underthejurisdiction of the Statewhetheror notthose
persongelongto aminority. In addition,thereis adistinctright providedunder
article 26 for equalitybeforethelaw, equalprotectionof thelaw, andnon
discriminationin respecbf rightsgrantedandobligationsimposedby the States.
It governgsthe exerciseof all rights,whethemprotectedunderthe Covenanor not,

which the Stateparty confersby law on individualswithin its territory or underits

47 Mavlonov at para 8.7

underArticle 2.1 (discrimination)and26 (equalitybeforethelaw) alongwith their relationto
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jurisdiction,irrespectiveof whethertheybelongto the minoritiesspecifiedin

article 27 or not*®

Thisis similar to thedistinctionthathasbeenmadewith otherindividual freedomsputlinedin
the GeneralCommento separatét from therightsthatminoritiesenjoyunderArticle 27. A
majority of the communicationslealingwith linguistic minoritiesthatwereoutlinedin this

chapteralsohadclaimsof violationsunderthesearticlesaswell. Theonly successful

violation camefrom Diergaardeetal. v. Namibia'®, which foundthatthelack of language
legislationin Namibiahasdeniedtheuseof theA f r i k mathertorsgtiein administration,
justice,educatiorandpublic life with no useof an Englishinterpreterandtherefore
constituteda violation underArticle 26°° Article 27 wasarguedn this communicatiorbutin
regardgo the Afrikanersbeinganethnicminority andtheir right to protecttheir culturerather
thantheirlinguistic rights.

It is importantto notethatin this casethe Committeerecommendshe Stateparty put
into placealinguistic rightsregimeto properlyaccommodatéhe Afrikanersneedswhich
showsthatthe HRC doesexpectatleastsomesortof positiveobligationon the partof the
Stateto promotelinguistic rightshoweverdoesnot provideanyspecifics. This
communicatiorwasalsowonin thelight of nondiscriminationin that Afrikanerswerebeing
specificallytargetedoy theS t a inactios. The HRC did not takethe stepsto bring this
violation underthe fold of linguistic minority rightsreferencedn ICCPRArticle 27, thereby

notaddinganysubstantiveletailto the hardlaw linguistic rightsregime.

VIl.  Scopeof the RightsRegimeandStateObligations

Therehasbeenlimited delimitationwithin the HRC jurisprudencen regardgo the
contentandscopeof linguistic rights. Topicsvaryingfrom namechangedo languageausein
courtshavebeenbroughtbeforethe Committeebut the only clearviolation andlimitation of
stateactionwithin the sphereof Article 27 andlinguistic rightswasfrom the Mavlonov

48 CCPR General Comment No. 23, para 4, citing Forty-second Session, Supplement No. 40 (A/42/40), annex
VIII, section D, U.N. Doc. CCPR/C/OP/2 at 209 (F.H. Zwaan-de Vries v. the Netherlands), views adopted on April
9, 1987; ibid., section C and U.N. Doc. CCPR/C/OP/2 at 205 (L.G. Danning v. the Netherlands), views adopted on
April 9, 1987.

49 Diergaardt et al. v. Namibia, UN Human Rights Committee, UN Doc CCPR/C/69/D/760/1996, July 25, 2000.
50Id_. at para 10.10
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communication.Otherviolationswerefoundin the KleckovskiandDiergaardt

communicationdutwithin therightsof privacyandnon-discrimination. Like theholdingin
Diergaardtthe HRC hasbeenclearthatprotectionof linguistic rightsis crucialandit is
incumbenton Statedo havea properlinguistic rightsregime. TheHRC hasrecognizedhat
thisregimeneedgo purportthe negativerightswherethe Statedoesnotinterferein certain
mattersandto alsoincludepositiveobligationsby the State. With respecto positive

obligationsthe HRC hastakena cautiousstancethough:

Althoughtherights protectedunderarticle 27 areindividual rights, they
dependn turn ontheability of the minority groupto maintainits culture,
languageor religion. Accordingly,positivemeasured®y Statesmayalsobe
necessaryo protecttheidentity of aminority andtherightsof its memberdo
enjoyanddeveloptheir cultureandlanguageandto practisetheir religion, in
communitywith the othermemberof thegroup. In this connectionijt hasto be
observedhatsuchpositivemeasuresnustrespecthe provisionsof articles2.1
and26 of the Covenanbothasregardgshetreatmenbetweerdifferentminorities
andthetreatmenbetweerthe persondelongingto themandtheremainingpart
of thepopulation. However,aslong asthosemeasureareaimedat correcting
conditionswhich preventor impair the enjoymentof therightsguaranteedinder
article 27, theymay constitutea legitimatedifferentiationunderthe Covenant,

providedthattheyarebasedn reasonablendobijectivecriteria™

The Committeewentfurtherto statethat” t pratectionof theserightsis directed
towardsensuringhe survivalandconinueddevelopmenbf the cultural, religiousand
socialidentity of the minoritiesconcernedthusenrichingthefabric of societyasa

w h o P?eThigis anindicationatleastthatinternationahumanrightslaw perceives
linguistic rightsto notonly be protectedrom interferenceby the Statebut also
obligatesthe Stateto supportits continueddevelopment.Of coursethe caveathereis
thatit cannotbein violation of nationallaw, whichin somecasesanbein direct

contradictionto linguistic humanrightsin countries.

51 CCPR General Comment No. 23, para 6.2
52
Id. at para 9
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VIIl. Conclusion

All in all, internationalaw andspecificallyhumanrightslaw doesrecognizethe
issuedacinglinguistic minoritiesandunderstandghe importancethatlanguagenason
anindividual sultureandmoreimportantlytheiridentity. Thecurrentrightsregime
howeverwithin internationahumanrightslaw is limited in the sensehatit doesnot
providea properframeworkfor statego furtherlinguisticrights Thehardlaw
providedby the ICCPRandthe subsequerdevelopmentof HRC jurisprudencéiasnot
beenspecificenoughin regard€o whatis requiredof stategovernments&ndauthorities
in its protectiondor linguistic minorities. Theyhavepredominantlypeenfocusedon
theS t a hegdtiveobligationsin notinterferingwith the privateuseof languagebut
havenottangiblytouchedontheS t a positivesobligationswith regardgo linguistic
rights. Theneedfor suchpositive Statemeasuress promotedoy the HRC throughits
GeneralCommenton Article 27, yetwhatthosemeasureshouldbeis still left

unansweredby the currenthardlaw.
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Chapter 3
Regional Approachesand the European Charter for Regionalor Minority

Languages

ThelCCPRhasprovidedlimited directioninternallyin forming anappropriatdinguistic
rightsregimeto copewith the challengeghatlinguistic minoritiesfaceespeciallyin regards
to positiveobligations. Internationalaw andin particularinternationahumanrightslaw has
oftenlookedto regionalhumanrights systemsassourcer to provideperspectivand
guidanceon particularrights. With the confinedscopecomingfrom the UN andthe HRCiit is
almostimperativeto seeif thereis anydevelopmentor linguisticrightsin othersupranational
institutionssuchastheregionalhumanrights systemsn placein the Americas Africa, and
Europe

Thefocusin this chaptemwill be specificallytowardsthe Europearhumanrightssystem,
whichis anchoredrimarily from the Councilof Europeandits judicial arm,the European
Courtof HumanRights(ECtHR). The Europearsystemis beingchoserduenotonly because
of T u r k iacusianin its schemebutalsothatthis particularregionalsystemhasmade
considerableontributionsto linguistic rightsin hardlaw throughthe jurisprudencef the
ECtHRandmajorinfluential documentsuchasthe FrameworkConventionfor the
Protectionof NationalMinorities andthe EuropearCharterfor Regionalor Minority
Languages® Wewill examinethe Europearsystemin depthandseehow linguistic rights

fareswithin its bordersandseeif it providesusa moreappropriatdinguistic rightsregime.

>3 For the Organization of American States (OAS) the American Convention on Human Rights is the primary
human rights instrument with the Inter-American Commission on Human on Rights and the Inter-American
Court on Human Rights overseeing compliance. The Inter-American human rights scheme lags behind in its
lack of recognition for linguistic minorities and the OAS Charter barely references minority rights as a whole.

For the African Union (AU), the primary human rights instrument is the African Charter on Human and Peoples’
Rights with the African Commission on Human and Peoples’ Rights and the African Court on Human and
Peoples’ Rights overseeing compliance. The African Charter is relatively progressive in its recognition of
collective and group rights. This is evident in how the Charter distinguishes individuals and “peoples” within its
title and body. Article 19 is particularly important for its equality among groups stating that “all peoples shall
be equal; they shall enjoy the same respect and shall have the same rights. Nothing shall justify the domination
of a people by another.” Groups are also entitled to cultural development (Article 22), natural resources
(Article 21), and assistance in the struggle against cultural domination (Article 20). Yet linguistic rights are not
explicitly mentioned in the Charter but we can however deduce that the African Court does recognize the
importance of language when talking about peoples’ rights. SeeKevin Mgwanga Gunme et al/Cameroon, para
170, African Court 266/03, May 27, 2009 citing Final Report and Recommendations of the Meeting of Experts
on extending of the debate on the concept of “peoples’ rights”, UNESCO, 27 to 30 November 1989, (SHS-
89/CONF.602/COL.1) §22.
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Although primarily shownthroughsoftlaw, we will alsolook at actionstakenby the
EuropearUnion andthe OSCEin regardgo linguistic minority protectionsdueto their

overallimpacton the continentandinternationalaw aswell.

Linguistic RightsReqgimein Hard Law

a. European Court of Human Rights Jurisprudence

TheEuropearConvention on HumanRightsfirst mentionedminoritiesin just Article 14,

which pertainsgto the prohibitionof discrimination:

The enjoymentof therightsandfreedomssetforth in this Conventionshallbe
securedvithout discriminationon any groundsuchas sex,race,colour,language,
religion, political or otheropinion, nationalor socialorigin, associatiorwith a

nationalminority, property,birth or otherstatus>*

Thisright hada secondarnnaturein thatit couldonly be broughtup beforethe Courtin
connectiorwith anotheright enshrinedn the Convention. This waschangedvith Protocol
No. 12, which createda generabprohibitionagainsiscriminationin the applicationof any
rights guaranteetby law or by anypublic authority> It is importart to notethatwithin the
Europearcontext,nationalminoritiesarealsoincludedwithin the minority rightsdiscourse
alongwith religious,cultural,andlinguistic ones. However,a formal legal definition hasnot

adoptedn anyinternationainstrumenthusfar.®® In thecasefor Turkey,* t Baairt

54 European Convention for the Protection of Human Rights and Fundamental Freedoms, art. 14, Council of
Europe, ETS 5, November 4, 1950.

> Protocol 12 to the European Convention on Human Rights and Fundamental Freedoms on the Prohibition of
Discrimination, Council of Europe, ETS 177, November 4, 2000 art. 1 reads: “1) The enjoyment of any right set
forth by law shall be secured without discrimination on any ground such as sex, race, colour, language, religion,
political or other opinion, national or social origin, association with a national minority, property, birth or other
status. 2) No one shall be discriminated against by any public authority on any ground such as those
mentioned in paragraph 1.”

56 Most recently, the Central European Initiative (CEI) presented their Instrument for the protection of minority
rights in 2001, which included a definition of a national minority as “a group that is smaller in number than the
rest of the population of a State, whose members being nationals of that State, have ethnical, religious or
linguistic features different from those of the rest of the population, and are guided by the will to safeguard
their culture, traditions, religion or language.” (Article 1). However, there is no European consensus on the
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functions(1) asakind of High CassatiorCourtwhenit comesto procedure(2) asan
internationaatchdogwhenit comesto gravehumanrightsviolationsandmassive
breakdownsn rule of law, and(3) asanoracleof constitutionakightsinterpretationwhenit
comesto fine-tuningthe qualifiedrights of Article 8-11and14E C H R’. TheEuropean
Conventiondoesnot specificallygrantgroup/collectiverights suchaslinguistic rightsin the
textbut havebeenableto protectminoritiesandtheir interestshroughseverakelevant

Articles.

i. Education (Article 14)

ThemostprominentECtHR case(syegardingminority languagesducatiorarethe
BelgianLinguistic Caseswhich involved applicantsstatingthatthe Belgianlinguistic
litigation, which outlinesthattherespectiveDutch, French,andGermarregionsof the
countrymustprovidepublic schooleducatioronly in therespectivdanguageandthat
withdrewsubsidiedor the privateeducatiortaughtin language otherthanthe dominant
languagen eachrespectiveregion wasin violation of Article 8 (family life), Article 14,and
Article 2 of the Protocoll (right to education)® Herethe ECtHR heldthattheright to
educatiorenshrinedn Protocoll Article 2 implied thatanindividual hasaright to be
educatedn thenationallanguageof the Statet h e jn, not#helanguageof o n echoie>®
This seta precedenin thatthe EuropearCourtwasessentiallymoreconcernedvith the
generarightto educationn aS t a haionalanguageatherthanthe protectionof a

minority language.This wasevidentin the OrsusandOthersv. Croatiacasewherethe

ECtHR notedthat Croatiawasunderobligationto takeappropriatgositivemeasure$o assist
the Romaniapplicantsin acquiringthe necessarjanguageskills [in the majority languagejn
theshortestime possible hotablyby meansof speciallanguagdessonssothattheycouldbe

term thus far. CEl Instrument for the protection of minority rights, Central European Initiative — Executive
Secretariat, Trieste, 2001.

57 Helen Keller and Alec Stone Sweet, A Europe of Rights: The Impact of the ECHR on National Legal Systems
p. 695, Oxford University Press (2008)

58 Case “Relating to Certain Aspects of the Laws on the Use of Languages in Education in Belgium v. Belgium”,
European Court of Human Rights, ECHR Application nos 1474/62; 1677/62; 1691/62; 1769/63; 1994/63;
2126/64, July 23, 1968.

59 Id. at para 7
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quickly integratednto mixedc | a swhersedutatior w ansCroatianonly. ® The
implicationsof thistacticshowthatthe ECtHR prefersa systemof languageassimilation

ratherthanproviding protectiondor linguistic diversity:

The Courtheretook a narrowly utilitarian approacto the Romanilanguage,
forcing Croatiato acceptthe useof the minority languageonly in the processof
its elimination.Romaniis treatedasan obstaclehatRomapupils mustovercome
in orderto participatein the schoolenvironmentratherthanasa valuablecultural

possessiomorthy of legal protection®

Anothernoteworthydecisionregardingminority languagesducatiorcomesin Cyprusv.

Turkey, wherethe TurkishRepublicof NorthernCyprus(TRNC) allowedfor Greekprimary
educatiorbutabolishedGreeklanguagesecondargducatiorcreatingan® unr eal i st i c”
situationfor GreekCypriot parentgo continuetheirc h i | ddueationnstheoccupied
northernthird of theisland®® The Courtfoundthatthe TRNC assumedhe responsibilityof

providing Greeklanguageprimary educatiorandmustcontinueit for secondargducatiort?

It is notarequiremenfor Statego provideminority languagesducatiorbut herethe State

placeditself in sucha precarioussituationby providingit onthe primaryschoollevel but not

secondaryevel.

il. Public Administration (Article 6)

Similarto thejurisprudenceomingfrom the HRC, linguistic minoritieshavenot been
particularlysuccessfuin havingtheir rights protectedn the public administratiorandcourt
proceeding®f Stategartyto the EuropearConvention. In Isopv. Austria, the authorwasan

Austriannationalof Slovenianorigin who hadrequestedhathebeableto file his civil

60 Moria Paz, The Failed Promise of Language Rights: A Critique of the International Language Rights Regime,
Harvard International Law Journal / Vol. 54, Number 1, Winter 2013 at pp. 186-87 citing Case of Orsus and
Others v. Croatia, European Court of Human Rights, ECHR Application No. 15766/03 at para 165.
61

Id. at p. 187

62 Case of Cyprus v. Turkey, European Court of Human Rights, ECHR Application No. 25781/94 at para 277.

6314,
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complaintwith the Statein his mothertongueSlovene®* The EuropearCommissiorof
HumanRightsdismissedhe casestatingthatthe languagerequrementundertheright to fair
trial (Article 6) wassatisfiedenoughby counsebeingproficientin thelanguageandthatit
wasnot necessaryor the Statepartyto accommodatéhe minority languageunlessthey

neededaninterpreteiif theylackedrepresentatior”

iii. Private and Family Life (Article 8)

The ECtHR hasstatedthatdisputesegardingthe spellingof surnamesndforenames
accordedo minority languagedgall within Article 8 which guaranteetheright to respecfor

privateandfamily life.®® In Giizel Erdagz v. Turkey, the ECtHRruledin favor of the

defendantvho wasblockedfrom havinghernamespelledin the Kurdish/regional
pronunciatioreventhoughit usedTurkishlettersandin its original form is acommon
Turkishname®” The Courtdid howevementionthat Stateshavea wide marginof
appreciationn controllingnameswhich impliesthatif Turkeymadethislegallyjustified
thenthe Courtwould not havefoundaviolation. The ECtHR doesnot feel thata special
regimeneedsto bein placethatincludespositiveobligationsfor statego protectnames,

whichis line with the HRC on this matteraswell.

V. Freedomof Expression(Article 10)

In therealmof freedomof expressionlinguistic minoritieshavehadmeasuregucess
underthe ECHRP® aswell. Here, Turkeyhasfounditself in violation in regardsto banning

Kurdishlanguagepublication§’ andtradeunions/organizationthatadvocatedor the usage

64Isog v. Austria, European Court of Human Rights, ECHR App. No. 808/60, 1962 Y.B. Eur. Conv. on H.R. 108,
March 8, 1962.
65 id,
66@ atart. 8. See D N 199\R | vaATurkey European Court of Human Rights, ECHR Application no.
37483/02, October 21, 2008.
67

Id.
68% atart. 10
% see Mesut Yurtsevemnd Othersv. Turkey European Court of Human Rights, ECHR Applications nos.
14946/08, 21030/08, 24309/08, 24505/08, 26964/08, 26966/08, 27088/08, 27090//08, 27092/08, 38752/08,
38778/08 and 38807/08, April 20, 2015.
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of Kurdish® With theserights,alongwith the otherqualifiedrights, the ECtHR stateghat

limitationscannotbemade” u n litsS pr e s oyt ia wddpursueoneor more

legitimatea i ms ..is mateover n e ¢ eirsad@mogratics o ¢ i t@attainthosea i s .

Althoughtherearenot anyspecificprotectiongyivento linguistic minoritiesit is importantto
notethattheyhavebeenableto usethis routeto promoteandprotectthemselves.This
howeveronly focusegrimarilyontheS t a hegdtiva&rightsanddoesnot referenceany

positiveobligationsfor the Stae in question.

V. Freedomof Assemblyand Association(Article 11)

Someof themostprominentcasegrom the ECtHR regardinginguistic minoritiesand
the Kurdish-speakingminority in Turkeyin generahavebeenT u r k @ojatioasunder
Article 11”2 conceriing the banningof pro-Kurdish political parties” To datethefollowing
pro-Kurdishpolitical partieshavebeenbannedrom the Turkish ConstitutionalCourtand
havealsohadtheir casedroughtbeforethe EuropearCourt:P e o p LaleofParty(HEP),
FreelomandDemocracyParty(OZDEP),DemocracyParty(DEP),P e o p Democmacy
Party(HADEP), andthe DemocraticSocietyParty(DTP). All of thesecasegleterminedhat
the Republicof Turkeyviolatedtheir rightsunderArticle 11. The EuropearCourthas
mertionedthatlimitationson Article 11 whenconcerningpolitical partiesareunderstricter
scrutinythenotherqualifiedrightswithin the EuropearConvention’* The Courtdid accept

thatprinciplesof a political partythatstandfor rights suchasself-determinatioror language

%see9 € AVERIMO Y S 1 cbAStY RN urkélyPuropean Court of Human Rights, ECHR Application no.
20641/05, December 25, 2012.
n Yurtsever at para 102

72% at art. 11(1): “Everyone has the right to freedom of peaceful assembly and to freedom of association
with others, including the right to form and to join trade unions for the protection of his interests.”

73 See Case of Yazar and Others v. Turkey, European Court of Human Rights, ECHR Applications nos. 22723/93,
22724/93 and 22725/93, April 9, 2002, and OZDER. Turkey European Court of Human Rights, ECHR
Application no. 23885/94, December 8, 1999, and Case of Dicle for the Democratic Party, European Court of
Human Rights, ECHR Application No. 25141/94, December 10, 2002, and HADER. Turkey European Court of
Human Rights, ECHR Application no. 28003/03, December 14, 2010 and Partyfor a DemocraticSociet DTP).
Turkey European Court of Human Rights, ECHR applications nos. 3870/10, 3870/10, 3878/10, 15616/10,
21919/10, 39118/10 and 37272/10, January 12, 2016.

4 Case of Refah Partisi (The Welfare Party) and Others v. Turkey, European Court of Human Rights, ECHR
Applications nos. 41340/98, 41342/98, 41343/98 and 41344/98, February 13, 2003.
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rightsarenot“ ¢ o n tothafungamentaprinciplesofd e mo c 7 rothye’atenshe
sovereigntyor territorial integrity of a State which the Turkish Republiccontinuedo argue.
The ECtHRin manyways hasactedsimilarly to the HRC in their approachtowards
linguistic minorities. In fact, sincethe ECHR doesnot specificallyhavea specificright for
minoritieswithin its Conventionike the ICCPRArticle 27 it is hasbeenevenmorelimited in
regardgo grantingspecificprotectionsfor linguistic minorities. Yet, linguistic minorities
havebeenableto progresgurtheralbeitinadvertentlythroughthe qualified rights protected
underthe EuropearConventionthanthroughthe ICCPRandthe HRC. The Council of
Europehastakenstepsto rectify this lack of specificminority protectionswithin its borders
by ratifying two significantdocumentsn their effortsto placeanappropriateightsregime
for minorities. Thesearethe EuropearCharterfor Regionalor Minority Languagegratified
in 1998)andthe FrameworkConventionfor the Protectionof NationalMinorities (ratified in
2009). TheEuropearCharterprovidesa comprehensivechemeof how bestto protect
minority languagesandit is themostdetailedrightsregimein placeon theinternationalevel
thusfar. TheChartemwill beexaminedn depthandthe FrameworkConventionwill alsobe

coveredwith respecto therelevantsectiongertainingto linguistic rights.

b. The European Charter for Regionalor Minority Languages(ECRML)

The ECRML is the premierinternationaldocumenthat providesa comprehensive
legalschemdor the protectionof linguistic rights. This prominencevarrantsa detailedlook
anddissectiorof thedocumento seewhatit offers. Partl providesuswith somegeneral
provisionsandkey definitionsthatarepertinentto the ECRML. Thisincludesthe definition
of* r e g andmirelityl anguasges”

“ | a n gthadae#@ tsaditionallyusedwithin a giventerritory of a Stateby
nationalsof that Statewho form a groupnumericallysmallerthantherestof the
State'gpopulation;and,ii) differentfrom the official language(sdf that State;it
doesnotincludeeitherdialectsof the official language(sdf the Stateor the

languagesfmi gr d@nt s .

S HEP v. Turkey at para 57.
76 European Charter for Regional or Minority Languages art. 1, Council of Europe, ETS 148, November 4, 1992.
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Thisis importantin thatthelanguagesoughtto be protectedoy this Chartermusthavea
territorial andhistoricalcomponento them. All of themeasure# placeareto be
implementechttheveryleastin the t e r whichtberegionalor minority languages

u s ewhithis definedas” t feegraphicahreain whichthesaidlanguages the modeof
expressiorof anumberof peoplejustifying the adoptionof the variousprotectiveand
promotionalmeasuregrovidedfor in thisC h a r f Larrguatiesisedby immigrantsto these
Statesarenot languagesoughtto be coveredby this Charter. Anotherimportantsectionin
this Partis Article 4(1) which stateghat:“ N o t im this @hartershallbeconstruedas
limiting or derogatingrom anyof therightsguaranteedby the EuropearConventionon
HumanR i g % Téisig similarin spirit to theH R C GeneralCommentNo. 23 wherea
distinctionwasmadebetweerminority rightsandindividual rights. Herethe Charterwants
to emphasizehatthe protectionsandrights grantedhereto minority languagegroupsdoesnot
havetheintentionto interferewith theindividual rights grantedoy the EuropearConvention.
Partll coverstheobjectivesandprinciplesof the Chater. Somenoteworthyaimsthatthe
Charterfurthersincludethe protectionof suchlanguagess an“ e x p r efsu#turab n

w e a [Pandthatthe Statepartiesmustsafeguardindeliminate* a mnjustifieddistinction,
exclusion restrictionor preferenceelatingto the useof aregionalor minority languageand
intendedto discourager endangethe maintenancer developmenofi t%°. PartlV deals
with the applicationof the Charterandits monitoringrequirementsvhile PartV dealswith
proceduraissuesandgenerakatificationrequirementsor the Charter. Partlll is the
substantivesectionthatoutlinesthelinguistic rightsregime. This sectionhasoutlinedseven
areasn which measureseedto betakenby Statepartiesin orderto haveproperlinguistic

rightsprotections.Eachareawill beexaminedseparately.

I. Education (Article 8)

Thefield of educations tackledfirst, whichis unsurprisingwith thetopic of minority

languagenstructionbeingfront andcenterin boththe HumanRightsCommitteeandthe

77Id_. atart. 1(b)
78

Id. at art. 4(1)
& Id at art. 7(1)(a)
Id. at art. 7(2)
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EuropearCourtof HumanRightswhenit comesto linguistic rights. The Charterspecifies
thatinstructionin theregionalandminority languagegrotectedunderthis schememustbe
availableat variouslevelsof education. Thesdevelsincludepre-school,primary,secondary,
technicalandvocational universityandhigher,andadut andcontinuingeducatiorf™
Additionally, Stateparties® m umsakearrangement ensureheteachingof the historyand
the culturewhich s reflectedby theregionalor minority| a n g {aFgrall of theselevels
the Charterinstructsthe Stateto “ providethe basicandfurthertrainingof theteachers
requiredtoi mp | e®isechmeasureand” s @t supervisorybodyor bodiesresponsible
for monitoringthe measuresakenandprogressachievedn establishingor developinghe
teachingof regionalor minority languagesndfor drawingup periodicreportsof their

findings,whichwill bemadep u b 1#

I Menority languagesducations notanewly proposed
right but hasbeengenerallylimited to restrictingStateinferencein allowing for such
educaton to be givenwithin its borders. The Charterextendshis obligationto onewherethe
Statemustprovideeducationn theminority languageatall levels. The Charterdoes
howeverlimit this obligationandthesubsequentnesto “ w i tthietermtoryin whichsuch
languagesreused,accordingo the situationof eachof theseanguagesandwithout

prejudiceto theteachingof theofficial language(spftheSt a e . ”

il. Judicial Authorities (Article 9)

In this Article, the ChartercoversStateactionswithin thejudicial system. The
measuresiereobligatecourtsto conductcriminal, civil, andadministrativeproceedingsn the
regionalor minority languageat therequesbf oneof the parties. Theabsoluteability to
requesthelanguagas divergentfrom the ECtHR andHRC, which doesnot promotesucha
directserviceto be givenunlessneededf thedefendant o e sinderdtandhe official
languageébeingused. The Charterguaranteethatthe accusedanusehis/herregionalor
minority languageduring the proceedingsallowsfor documentsandevidenceo be presented

8114, at art. 8(1)(a)-(f)
8 Id. at art. 8(1)(g)
8314, at art. 8(1)(h)
8414, at art. 8(1)(i)

Id. at art. 8(1)
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in thelanguageanduseof interpreteraandtranslationsarefreeof cost®® Legaldocuments

andimportantnationalstatutorytextsshouldbetranslatednto therelevanianguage$’

iii. Administrative Authorities and Public Services(Article 10)

This sectionprovidesusersof regionalor minority languageshe ability to submit
theirapplicationdn their languaggwritten or orally) to administrativeauthorities. These
authoritiesmustalsobeableto communicaten therelevanianguage.Administrativetexts
andformsmustalsobe providedin thelanguage.Particularlysignificantin this sectionis the
useandadoptionof placenamesandfamily nameswvhererelevantfor theterritory and
individual respectively*® This contradicteheE Ct H Rargnof appreciatiorprincipleon
this matter.

Iv. Media (Article 11)

With respecto media,the Charterensureghattherebe at leastonetelevisionchannel
andoneradiostationif thesetwo venuesareareasvhereStatescarryout a public mission®
The Charteralsoobligatesthe Stateto encouragefacilitate, andfinancially assistaudioand
audiovisuaworksin thelanguageaswell asatleastonenewspapepublicationwith training
supportfor journalistsin thatlanguage”

V. Cultural Activities and Facilities (Article 12)

The Chartermentionscertaincultural activitiesandfacilities:“ | i b widep i e s |
libraries,cultural centresmuseumsarchives academiegheatresandcinemasaswell as
literary work andfilm production,vernaculaformsof culturalexpressionfestivalsandthe

cultureindustriesjncludinginter aliatheuseof newt e ¢ h n o°tthatghie Staseparties

8 4. at art. 9(1)(a)-(c)
871d. at art. 9(2)-(3)
88Id_. atart. 10

89Id_. atart. 11

90Id_. at art. 11(d)-(g)
91Id_. atart. 12(1)
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shouldencouragendhelpfosterin theregionalor minority language. Thisincludes

translatingotherculturalworksinto thelanguageaswell.

Vi. Economicand SocialLife (Article 13)

Themainobjectivewithin this articleis to lesserany hindranceshatregionalor
minority languagesnight facewithin the privatesectorsuchasinternalregulationswithin
companiesbankingandfinancialregulationsandotherfinancialinstrumentshot being
translatednto therelevantianguage.The public sectormustorganizeactivitiesto promote

the useof theregionalor minority language’?

vii.  Trans-frontier Exchanges(Article 14)

This Article dealswith bilateralandmultilateralagreementaswell ascrossborder
cooperatiorto ensurghatagreementaretranslated i sachaway asto fostercontacts
betweerthe usersof the samedanguagen the Statesconcernedn thefields of culture,
educationjnformation,vocationaltrainingandpermanene d u ¢ &% Thisisifnportantin
thattheterritory of a certainregionallanguagenaybe locatedwithin multiple statesand
therefae suchcooperatiorandassistances neededo ensureghelanguages developing
properlyin its ancestrahomeland.

. Linguistic RightsReqgimein Soft Law

a. EuropeanUnion

Althoughthe Europearinionis primarily a political andeconomicunionandnot an
organizatiorfocusedon humanrights, it hasbecomea powerfuldriver for its membersand
candidatestatedo respectertaininternationahumanrights. Minorities areonly mentioned
in Article 2 of theEU Treaty:* T HJeionis foundedon thevaluesof respecfor human

dignity, freedom,democracyequality,therule of law andrespecfor humanrights,including

92 Id. at art. 13
93
Id. at art. 14(a)
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therightsof persongelongingto minorities. Thesevaluesare commonto the MemberStates

in asocietyin which pluralism,non-discrimination tolerancejustice,solidarityandequality

betweerwomenandmenp r e v¥*a®@nkArtitle in the EU Charteron FundamentaRightsis

devotedo nondiscriminationaswell with a specificmentionto nationalminorities:* A n'y

discriminationbasedon anygroundsuchassex,race,colour,ethnicor socialorigin, genetic

featuresJanguagereligion or belief, political or anyotheropinion,membershipf a national

minority, property,birth, disability, ageor sexualorientationshallbep r o h i B Theleud . ”

Charteralsoexpectanemberstateso “ r e s qulaulireligious,andlinguisticd i v e s i t y . "
Asidefrom urgingcurrentmemberstatego enhanceninority rights,the E Ustrue

weightcomesduringthe accessiomprocesof candidatecountries.

The 1993Copenhagepolitical criteriathatanapplicantcountrymustmeet
includerespecfor andprotectionof minorities.Similar referencesreincludedin
the AccessiorandEurgpeanPartnershipswhich form the frameworkof the pre-
accessiomprocesdor eachcandidatecountry.Minority issuesareregularlyraised
in political dialoguemeetingswith candidatecountriesand,duringaccession
negotiationsminority issuesarecoveredby the negotiatingChapter23

( * J u dandfundamentat i g Rt s’ ) .

It is with the Copenhagenpolitical criteriathatreligious,ethnic,national,andlinguistic
minoritieswithin candidatecountriesreceivethe mostattentionandpushto haveprotectons
in placeif therelevantcandidatecountriesvantto accedeanto theUnion. As perthe
accessiomprocessannualprogresseportsaremadeto evaluatethe political, social,and
economicconditionsof the candidatestateof which Turkeyhasbeenformally in the progress
sincel997. Thereis howevemo specificrightsregimethatthe EuropeariJnion goesby but

hasbeenexplicit in their supportandadvocacyor the Council of Europeby requiring

94Treatv on European Union (Consolidated Version), Treaty of Maastricht art. 2, Official Journal of the
European Communities C 325/5, February 7, 1992.

9 Charter of Fundamental Rights of the European Union, art. 21, Office Journal of the European Union,
2012/C/326/02, October 26, 2012.

96Id_. at Article 22

97The European Union and the protection of the rights of persons belonging to minorities, p. 9, The European
Instrument for Democracy and Human Rights, http://www.eidhr.eu/files/dmfile/minorities-guide en.pdf
(2017), citing Conclusions of the Presidency, European Council DOC/93/3, June 21-22, 1993.
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memberstatedo acceddo their EuropearConventionfor the Protectionof HumanRights

andFundamentaFreedoms?

b. Organization for Security and Co-operation in Europe (OSCE)

Similarto theEU, theO S C Eobjactivesarenot centerecbn humanrightslike the
Councilof Europeis. The OSCE(or formerly the Conferenceon SecurityandCo-Operation
in Europe— CSCE)is a securityorientedintergovernmentabrganizatiorthatnot only
includesall of Europebut spandnto certainNorth AmericanandCentralAsian nationstates
aswell. Sincetheinceptionof the CSCE respecfor humanrightswasenshrinecasoneof its
guidingprinciples? Theyalsorecognizedandpromotedthe contributionsmadeby national
minoritiesandregionalgroupsin thefield of educatiorandculture®® TheParisCharter
transformedhe CSCEinto whatis now the OSCEandcontinuedo recognizenational
minoritiesbut expandedheprotectiongo includethe” e t hcultural,linguisticand
religiousidentity of nationalmi n o r andalloes hémto freely” e x p pressnseand
d e v e thasigentity** Whatthoseprotectionsvould bewasnot drawnout however. The
YugoslavWarsof the 1990spropelledthe issueof minority rightsfront andcenterfor the
securityorganization. The sectariarviolencefrom the breakupof Yugoslaviaspurrel the
OSCEto establisha High Commissionepn NationalMinorities (HCNM).1%?

It is with the Office of the HCNM thattwo very key documentsverecreatedn
regardgo linguistic minority rights: The HagueRecommendationRegardinghe Education
Rightsof National Minorities (1996)and The OsloRecommendationRegardinghe
Linguistic Rightsof NationalMinorities (1998). Like the namesuggeststhe Hague
Recommendationsnly touchesuponthe areaof education. The OSCEmakesthe casethat
nationalminorities shouldhaveproperknowledgeof their minority languageaswell asa

Statelanguageo improveintegration*® The Recommendationsuggesthatthis shouldbea

%8 Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European
Community, art. 188N(6)(a)(ii), 2007/C 306/01, December 13, 2007
99 Conference on Security and Co-operation in Europe (CSCE) : Final Act of Helsinki, art. 1(a)(VIl), Organization
for Security and Co-operation in Europe (OSCE), August 1, 1975.

00Id_. at Questions relating to Security and Co-operation in the Mediterranean (3) — (4)
101 Charter of Paris for a New Europe, p. 4, OSCE, November 21, 1990.
102Helsinki Document 1992: The Challenges of Change, Decision Il, CSCE, July 9-10, 1992
103The Hague Recommendations Regarding the Education Rights of National Minorities, High Commissioner on
National Minorities, art. 1, Office of the High Commissioner on National Minorities, OSCE, October 1, 1996.
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positiveobligationon the partof the Stateto havea proactivemanneiin helpingnational
minoritieswith resourcesndcooperationt®® They alsoreiteratethe historicinternational
standardhatminoritieshavetheright to establisrandmanageheir own privateschoolsas
long asit conformsto therelevantdomestidaw.!®> The HagueRecommendaans
emphasizetheimportanceof havingchildrenbelongingto alinguistic minority be taughtin
thatlanguageearlyon andoffersa gradualscalewith regardg€o how inclusivethe minority
languageshouldbein ac h i eddcat®n.Preschool kindergaten,andprimaryschool
shouldideally betaughtexclusivelyin the minority language’®® Onthesecondaryevel,a
substantiapartof the curriculumshouldbetaughtin the minority language”®’ while the
minority languageshouldbe accessibldor vocationa training'°® andat the universitylevef*®®
alongwith offering coursesighlighting mi n distdriesgulturesandt r ad i Thens . ”
Statelanguageshouldalsobeincorporatedat all levelsaccordingo theseRecommendations.

The OsloRecommendationsome afterthe EuropearCharterandit is easyto seethe
influenceit hashadonthe OSCE. The Recommendationacknowledgeshe expansivenature
of linguistic rightsandaddressts importanceo securityandhumanrights:* Cer tthei nl vy,
useof languageébearson numerousaspect®f a State'functioning.In ademocraticState
committedto humanrights,theaccommodationf existingdiversitythusbecomesn
importantmatterof policy andlaw. Failureto achievethe appropriatébalancemaybethe
sourceof inter-ethnict e n s t*oTheRecommendation®uchuponnineareasn whichthe
linguistic rights of nationalminoritiesshouldbe protectecandthe measureshatneedto be

takenin orderto properlydo so.

i Names

The OsloRecommendationstatethatnationalminoritieshavethe® r i tgusedtheir
personahamesdn their own languageaccordingto their own traditionsandlinguistic systems.

104Id_. atart. 4

105Id_. atart. 8

106Id_. atart. 11-12

107Id_. atart 13

108Id_. at art. 15

109Id_. atart. 17

110Id_. atart. 19

111The Oslo Recommendations Regarding the Linguistic Rights of National Minorities, p. 2, OSCE Office of the
High Commissioner on National Minorities, February 1998.
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Theseshallbe givenofficial recognitionandbeusedby the publicauthorif e 2. Theright
to usethenamesdn the minority languages appliedalsoto privateinstitutionsthatthe
individual of the nationalminority mightbeamemberof. Stateshouldimposefor place
namego bein theminority languagen “ a r iehalstedby significant numbersof persons
belongingto a nationalminority andwhenthereis sufficientd e ma'ft.dThisis similarto

theEuropearC h a r teritorial equiremenbn this sameissueaswell.

il. Religion

An areanot specificallytoucheduponon otherinternationainstrumentgegarding
linguisticrightsis therealmof religion. TheRecommendationstateghateverypersons
allowedto usethelanguageof their choicewhenpracticingtheir religion.*** Theallowance
of everypersorhavingthis right hasmoreof anindividual charactethana groupor
collectiveright, which couldbe areasonwhy otherinstrumenthavenot specificallytouched

onthisissue.

iii. Community Life and NGOs

Like in religion, everyonehasthe® r i tgdstablisrandmanageheir own non
governmentabrganizationsassociationandi n s t i t*uThéseemisedmayuseany
languagdheychooseandthe Stateshouldactively supportthemin their socialandcultural
aims™® Thisis similarto therightsgrantedby the EuropearChare r Cutural Activities and

Facilitiessection

iv. The Media

Oneof thelargestsectionsn this setof Recommendationshe High Commissioner

emphasizethatnationalminoritieshavetheright to establisrandmaintaintheir own

112Id_. atart. 1
113Id_. atart. 3
114Id_. atart. 4
115Id_. atart. 6
116Id_. atart. 7
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minority languagemedia!’ The Recommendationalsoseta proportionalityprinciple here

in thatminority languagemediashouldhavebroadcastingime on public outlets
“ ¢ 0 mme nwsthutheaumericalsizeandconcentratiorof the nationalminority and
appropriateo its situationandn e e '&.sSupervisiorof theseminority mediaoutletsshould

beindependenandaccesgo contentoriginatingfrom abroadshouldnot berestricted**

V. EconomicLife

Similarto theEuropearC h a r Saeioetosomidtife sectionthe Recommendations
allowsfor the® r i tgdpdrateprivateenterprisesn thelanguageor language®f their
¢ h o i*® BheRecommendationdoeshoweverallow Statego requireadditionaluseof a
Stateor theofficial languagevherethereisa“ | e g i pgublien antt ee whécls nhayinclude

if the privateorganizatiorhasdealingswith governmentuthorities:*

Vi. Administrative Authorities and Public Services

Like the ECRML the Recommendationstatethatadministrativeandpublic
documentsindservicesnustbe providedin the areasthatthereis substantiaheed"*? This
alsoincludesplacingregionalandlocal authoritiesthathavethe ability to communicaten the

relevantminority language'®®

Vil. IndependentNational Institutions

The Recommendationalsowantsto ensurethatnationalminoritieshaveproper
accesdo institutionswheretheycansubmittheir formal complaintsf theirrightshavebeen
violated:* St & wlkch persondelongingto nationalminoritieslive shouldensurethat

thesepersonsave,in additionto appropriatgudicial recoursesaccesgo independent

117Id_. atart. 8
118Id_. atart. 9
119Id_. at arts. 10-11
120Id_. atart. 12

121 id,
122Id_. at arts 13-14
123Id_. atart. 15
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nationalinstitutions,suchasombudspersonsr humanrights commissionsin casesvhere

theyfeel thattheir linguisticrightshavebeenv i o | ¥% e d .

viii.  Judicial Authorities

Peoplebelongingto nationalminoritieshavetheright to beinformedproperlyin a
languagdaheyunderstandwhichis in line with the majorinternationahumanrights
instrumenthathavebeencoveredn this thesis. However,the OsloRe®mmmendationglso
allowsindividualsto“ e x ptheenselvesn their ownlanguagen judicial proceedingsif
necessaryith thefreeassistancef aninterpreterand/ort r a n s'¥ @hisagainhisa
territoriality componenandmustat the veryleastbe providedin therelevantregionswhere
theneedis greatest.

iX. Deprivation of Liberty

Anotherareanot explicitly foundin otherinstrumentss in regardgo the penalsystem
andhow minority inmatesaretreated. The Recommendationgivesdetaineesheright to use
thelanguageof their choicein communicatingvith authoritiesandotherinmates. The penal
institutionsshouldmakerelevantaccommodation® suchneedsespeciallyin areasvherethe

minority languagesrepredominant?®

. Conclusion

Overal the EuropearCharterhasprovidedthe mostextensivdinguistic rightsregime
ontheinternationalevel. Thesentimentandobjectivesaimedherewasalsoechoedn the
FrameworkConventionfor the Protectionof NationalMinorities, which understood tatfthe
upheaval®f Europearhistoryhaveshownthatthe protectionof nationalminoritiesis
essentiato stability, democraticsecurityandpeacen thisc o n t iandé n tajpluralistand

genuinelydemocraticsocietyshouldnot only respecthe ethnig cultural,linguistic and

124Id_. atart. 16
125Id_. atart. 18
126Id_. at arts. 20-21
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religiousidentity of eachpersorbelongingto a nationalminority, but alsocreateappropriate
conditionsenablingthemto expresspreserveanddevelopthisi d e n*¢’iEveniri the
FrameworkConventiona definition wasnot providedfor nationalminoritiesbut it did aimto
protecttheirlinguistic rightsin theareaghatwerelistedwithin the EuropearCharteraswell.
Thisis evidentwith the OSCEaswell who hasalsotakenstepsto bein line with the Council
of Europe. Comparingthelack of aninternationalinguistic rightsregimeto the
comprehensiveneunderthe EuropearCharter,we seethereis a significantdiscrepancy.
The Councilof Europehassuccessfullyexpandedhe hardlaw protectiongor linguistic
minorities throughthe ECRML. Thefocusnowturnsto seeif therehasbeenanypushto

changeor developthe currentinternationalinguistic rightsregimethroughsoft law.

127Framework Convention for the Protection of National Minorities Preamble, Council of Europe, ETS 157,

February 1, 1995.
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Chapter 4

Pushfor An ExpansiveRegime:Developmentsin International Soft Law

By examiningthe Europearlinguistic rightsregimethatis in placewe seethereis
roomfor developmentvithin the currentregimein placeunderthe UN system. The needfor
amoreexpansivaightsregimehasbeenemphasizetby numerousnternationalandregional
organizationdy placingthemin certainhumanrightsinstruments.Evenorganizationshat
arenot primarily focusedon humanrightslike the EU andOSCEhaveturnedtheir attention
to linguistic minority rights. Thenesdfor onecanbe summedup well by anexcerptfrom the

OSCE ©sloRecommendationRegardinghe Linguistic Rightsof NationalMinorities:

Thelinguistic rights of nationalminorities,i.e. theright of persongelongingto
nationalminoritiesto usethear languagen the privateandpublic spheresis such
anissue.Internationahumanrightsinstrumentseferto this right in anumberof
differentcontexts Onthe onehand,languageas a personamatterclosely
connectedvith identity. Ontheotherhand languages anessentiatool of social
organisatiorwhich in manysituationsbecomes matterof publicinterest.
Certainly,the useof languageébearson numerousaspect®f a State'functioning.
In ademocraticStatecommittedto humanrights, theacommodatiorof existing
diversitythusbecomesnimportantmatterof policy andlaw. Failureto achieve

the appropriatébalancemaybethe sourceof interethnictensions:?®

The pressureo resolveinterethnictensiondgs anobviousinternationaissueandthereforethe
United Nationsneedgo uniquelypositionitself to dealwith securityandhumanrightsissues
suchasthisone. Thisis acknowledgedby the UN GeneralAssemblythroughits 1992
Declarationon the Rightsof Persondelongingto Nationalor Ethnic, Religious,andEthnic
Minorities: * St ahaldakemeasureso createfavourableconditionsto enablepersons
belongingto minoritiesto expressheir characteristicandto developtheir culture,language,

128Oslo Recommendations, at p. 2.
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religion, traditionsandcustomsgxcep wherespecificpracticesarein violation of national

law andcontraryto internationas t a n d'ar d s .
Themovemenfor amoreproperinternationalinguistic rightsregimehasbeenmade
primarily throughtwo routes:the UN SpecialRapporteuon Minority IssuesandUNESCO.
Both approachewiill beexaminedn detailin this chapter. It is evidentwhy the UN Special
Rapporteuwould beinterestedn suchmattersbut this is alsonot a surprisingroutefor
UNESCOsincetheorganizatiorhasmadeit knownthattheyaimto promoteandprotect
linguistic diversitywheretheycanbefore. This canbe seenfrom ther Declarationon

Cultural Diversity wherea coupleof their objectivesincludedreferenceso languagegroups:

TheMemberStatescommitthemselveso takingappropriatestepsto disseminate
widely the* U N E SUWhWersalDeclarationon Cultural Diversity’ andto
encouragédts effectiveapplication,in particularby cooperatingvith aview to
achievingthefollowingo b j e c t i Safegsiard{nghélinguistic heritageof
humanityandgiving supportto expressiongreationanddisseminationn the
greatespossiblenumberof languages.(6) Encouragindinguistic diversity—
while respectinghe mothertongue— atall levelsof educationwhereverpossible,

andfosteringthelearningof severalanguage$rom the earliestage*

PEN International a globalassociationof writers which hasformal consultativerelationswith
UNESCOaswell asa SpecialConsultativeStatuswith the UN EconomicandSocialCouncil,
hasbeenat theforefrontof discussionsvith UNESCOin regardso linguistic rights*3* In
1996,along with numerousthernorngovernmentabrganizationgNGOs),PEN International
draftedthe UniversalDeclarationof Linguistic Rights(UDLR) atthe World Conferenceon
Linguistic Rights,which washeldin BarcelonaSpain. This Declaratiorwaspresentedo the
UNESCODirector Generakthatsameyearandis thefirst comprehensiveocumentelatedto
specificallyimplementinga linguistic rightsregimethathasbeenconsideredy the United
Nations. TheUDLR hasnot gainedformal approvalfrom UNESCObut the globalconsensus

aroundthe Declarationis importantto note:

129UN Declaration on the Rights of Persons Belonging to National or Ethnic, Religious, and Ethnic Minorities

art. 4.2.

130UNESCO Universal Declaration on Cultural Diversity Annex II, UNESCO, November 2, 2001
1

81 PEN International, http://www.pen-international.org (2014)
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The66 NGOs,the44 PEN Centresand61 expertsfrom someninety countries
aroundthe World who took partin producingthe UniversalDeclarationof
Linguistic Rightsin Barcelong1996)trustal thatgrowingsensibilityaroundthe
world to this enormouscrisis of linguistic diversityandhavingthe supportof the
UNESCODirector-General FedericoMayor Zaragozavould enablethemto
achieveUnited Nationsbackingfor aninitiative of this kind. This hopewas
bolsteredoy numerousieclaration®f supportfrom well-knownpersonalities

aroundtheworld.**?

This Declarationprovedto betoo aggressivéor UNESCO,which® ¢ o n f thatame d
declaratiorof this kind —affirming equalityamongall languagesvithout exceptionandboth
theindividual andcollectivenatureof linguistic rights— wasdisturbingfor Statepowersthat
be,which, afterall, would haveto agreeto its processingndofficialp r oc | afiat i on. "
However the supportit garneredrom civil societyorganizationandprominentindividuals

within thefield is noteworthy. To havea proposalf this kind comesto this level doesmerit
ananalysisof the UDLR to seewherethetrendof internationalinguistic rightsis goingeven

if theUN is not preparedatthe momentto takesuchsteps.

UniversalDeclarationof Linquistic Rights

The UniversalDeclarationof Linguistic Rights(UDLR) is dividedinto a Preliminaries
section,a PreamblethreeTitles, andtwo setsof Dispositions. The Preliminaressectionlists
the majorinternationaldocumentghathavehadanimpacton this Declaration. Somenotable
onesarethe ICCPRArticle 27, the InternationalCovenanbn Economic,Social,andCultural
Rights(ICESCR),the UN Declarationon the Rightsof Personsbelongingto National,Ethnic,
Religious,andLinguistic Minorities. Regionalinstrumentsarealsomentionedandin
particularmanyEuropeardocumentsuchasthe EuropearConventionthe Framework

Conventionfor the Protectionof NationalMinoriti es,andthe EuropearCharterfor Regional

132, . . N . e . . . . -
Isidor Mari, Globalisation and linguistic rights: Towards a universal framework of linguistic sustainability, pp.

78-79, 2006

1334,
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or Minority Languages.n thePreambletheterm® | a n ¢ wangmas n't*is braughtup
andstateghatto tackletheissueghreateninghesecommunitiessolutionsmustcomefrom
thepolitical, economicandcultural perspectives.

ThePreliminaryTitle providesuswith thegeneralkconceptsoveredn the Declaration
alongwith somekey definitions. Thefirst is languagecommunitieswvhich is oneof the
groupsthatthe Declarationis seekingto protect. A languag@ communityis definedas“ a n y
humansocietyestablishedhistoricallyin a particularterritorial spacewhetherthis spacebe
recognizedr not, which identifiesitself asa peopleandhasdevelopeca commonlanguage
asanaturalmeansof communicatiorand culturalcohesioramongitsme mb €% $he ”
othergroupthatthe Declarationseekgo protectis languagegroupswhich aredefinedas“ a n y
groupof personsharingthe sameanguagewhich is establishedn theterritorial spaceof
anothedanguagecommurity butdoesnot possessistoricala n t e ¢ egueatents those
of thatcommunity.Examplesof suchgroupsareimmigrants refugeesdeportedpersonsand
memberofd i a s p*¥ Wheseaghelanguageeommunityis in line with the European
C h a r tegiondlasdminority languageswe seethatthe Declarationalsoprotectdanguage
groupsthatdo not havearterritorial or historicalcomponento it thereforemakingthe
grantingof linguistic rightsin a particularStatemoreof anobjectivetest.

Anotherimportantconcepthatcomesfrom thistitle is“ t priaciplethatlinguistic rights
areindividual andcollectiveatoneandthesamet i ni¥ Thisservesasaresponséo the
H R C GeneralCommentNo. 23in thatthe Declaratiornrecognizedothindividualand
collectiverightsaswell. However,herewe seethatthe Declarationseeshemasequal
whereaghe HRC hasmentionedhatthe collectiverights of minoritiesaresatisfactoryas
longastheydo notlimit anindividual right which indicatesa hierarchyof sorts. Thisis not
the casewith this Declarationrandwasoneof the mainconcernf UNESCOwhenthis
Declarationwasproposed.Title Onecontinueswvith somegeneralprincipleswhile the
dispositiongdictatehow the dispositiongalk aboutthe proceduralmplementatiorof this
Declarationwith the UN andrecommendshatthe United Nationssetup a non-governmental
consultativebodyregardingnternationalinguistic rights andthe principlessetforth in this
Declaration. The SecondrTitle speakof theoveralllinguistic rightsregimethatthe
Declarationseekgo implement. Like the EuropearCharter therightsregimeunderthe

134Universal Declaration of Linguistic Rights, Preamble, UDLR Follow-Up Committee, April 1998.
135Id_. at Preliminary Title Article 1(1)

136Id_. at art. 1(5)

137Id_. at art. 1(2)
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UniversalDeclarationpervadeshroughmultiple sectorsandhasbeendividedinto separate

sectionswvhichwill beexaminedn detail.

a. Public Administration and Official Bodies(Sectionl)

The SecondTitle startsoff by statingthat* alanguagecommunitesareentitledto the
official useof theirlanguagewithin theirt e r r t*% Tais includeshavingpublicand
privatelegaldocumentde madeavailablein the particularrelevantianguages.This also
includesadministrativedocument@andcourtproceedngs. Unlike the EuropearCharterthere
is no provisionherethatthe languageavailability anduseis limited to theterritory thatthe
languagegroupor communitydominatesandthereforempliesthattheseserviceamustbe

providedStatewide.

b. Education (Sectionll)

In regardgo educationthe UniversalDeclarationis in line with the EuropearCharter
in thatit stipulateghat” alanguagecommunitieshavetheright to decideto whatextenttheir
languagas to bepresentasavehicularlanguageandasanobjectof study,at all levelsof
educatiorwithin their territory: preschoglprimary, secondarytechnicalandvocational,
university,andadulte d u ¢ a't® iThismlso&xtendso havingthe cultural heritageof

particularlanguagegroupstaughtas well all theway up to the universitylevel 24

c. Proper Names(Sectionlll)

Thefirst articlein this sectionstateghat” alhnguagecommunitieshavetheright to
preserveandusetheir own systemof propernamesn all spheresindonallo c ¢ a s'ffons . ”
Againthe Declarationdivergesrom the EuropearCharterin thatit doesnotoutlinea
territorial limitation herebut doescontainthe samerights. The UniversalDeclarationdoes

alsoaddthat“ e v e rhgstheright to the useof his/herown namein his/herownlanguage

138Id_. at art. 15(1)
139Id_. atart. 24
140Id_. at art. 30
141Id_. atart. 31
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in all spheresaswell astheright, only whennecessaryto the mostaccurateossible
phonetictranscriptionof his/hernamein anothemwriting s y s t & frhis particularstanceon
the phoneticsaandwriting systemis uniqueandbeconesparticularlyrelevantin the Turkish-
Kurdishissuethatwill bediscussedn detailin the nextchapter.

d. CommunicationsMedia and New Technologieg(SectionlV)

TheUniversalDeclarationdoesnot specifytheforms of communicationsnediathata
Statemustprovideto languagegroupsbut only thatthegroupsare” e n t to haveat ttheir
disposakll thehumanandmaterialresourcesequiredin orderto ensurehe desireddegreeof
presencef theirlanguageandthe desireddegreeof culturalself-expresionin the
communicationsnediain their territory: properlytrainedpersonnelfinance,buildingsand
equipmenttraditionalandinnovativet e ¢ h n ¢* Thig specificmaterialresource
requirementiffers from the EuropearCharteralongwith no mentionof a minimum
newspapertelevisionchannel por radiochannerequirementhatthe EuropearCharter
dictates.

e. Culture (SectionV)

In this section the Declarationrmentiongthat” alanguagecommunitieshavetheright
to full developmentvithin theirown culturals p h €% Ehis developmenincludesallowing
culturalworksto be producedn thelanguageaswell astranslationsanddubbingto be made
to andfrom otherculturalworksfrom otherlanguages.In araremove,the Declarationdoes
adda particular territorial componenstatingthat” alanguagecommunitieshavethe right for
thelanguageproperto theterritory to occupya preeminenpositionin culturaleventsand
serviceqlibraries,videotequesginemastheatresmuseumsarchivesfolklore, cultural

industriesandall othermanifestationf culturall i @) . ”

142Id_. atart. 34
143Id_. at art. 36
144Id_. atart. 42
145Id_. at art. 45

47



f. SocioeconomicSphere(SectionVl)

Thelastsectionenshrineghat” aldnguagecommunitieshavetheright to establistithe
useof theirlanguagen all socioeconomiactivitieswithin theirt e r r %% Taisincludes
conductingfinancialtransactionsn theirlanguageandbeingableto haverelevantdocuments,
advertisingproducts andservicesonductedvithin thelanguageaswell. Dueto the
universalityof the Declarationthere is not a sectionon transfrontierexchangetike theonein

theEuropearCharter.

. UnitedNationsSpecialRapporteuon Minority Issues

Asidefrom theexternalpushthat UNESCOhasgottenfrom PEN Internationalandthe
UniversalDeclarationof Linguistic Rights,therehasalsobeenmovementwithin the UN
systemitself to pushfor amoreappropriatdinguistic rightsregime. This hascomemost
recentlyandcomprehensivelfrom the UN SpecialRapporteunon Minority Issues.The
SpecialRapporteudirectly informsthe Office of the United NationsHigh Commissionefor
HumanRights*’, which superviseshe HumanRightsCouncilandcoordinatesctivities
involving humanrightsthroughaut the UN system. In March2017,the SpecialRapporteur
publishedLanguageRightsof Linguistic Minorities: A PracticalGuidefor Implementation,

which seekdo fulfill four objectives:

1) Clarify thevariousrights of linguistic minoritiesrelevantto languageuseand
preferences?) Clarify the obligationsof stateauthoritiestowardslinguistic
minorities;3) Supportthe developmenandcontinuousmprovemenbf effective
(including costefficient) approacheto andpracticedor, theserights of linguistic
minorities;and4) Promoteconsistenapproacheto the participationand
inclusionof minoritiesin publiclife andtheimplementatiorof theirlanguage

rights1*®

146Id_. atart. 47(1)

147Agency that works to promote and protect the rights that are guaranteed under international law and
stipulated in the Universal Declaration of Human Rights (1948).

148 Language Rights of Linguistic Minorities: A Practical Guide for Implementation, p. 3, United Nations Special
Rapporteur on minority issues c/o Office of the High Commissioner for Human Rights, March 2017.
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Thefirst two pointsaretelling in thatthe SpecialRapporteuhasnotedthatevenafter five
decadesincethe ICCPRwasdrafted,therightsto linguistic minoritiesstandsragueon the
internationalevel. The SpecialRapporteupointsout six reasonsvhy this clarificationand
improvemenbn linguistic rightsis needed.First pointis thatit improvesaccesgo andthe
quality of educatiorfor minority children. Secondlythatit promotesqualityandthe
empowermenbdf minority women. Third, thatit is fiscally moreefficient to teachchildrenin
their mothertonguethanthe official language.Fourth,thatit improvescommunicatiorand
public services.Fifth, like the OSCEhasmentioned|inguistic rights contributego stability
andconflict prevention. And lastly, in thespirit of theU N E S C @rhssit promotediversity
in heiitageandculture*®

The SpecialRapporteumeando placelinguistic rights squarelywithin international
humanrightslaw by recommending“ h u nmmightsbasedapproactiol a n g wahd ea”
‘r e c ocigplemeng mp r meathedfor ensuringhatstateauhoritieseffectivelycomply
with theiro b | i g &% TheQuidepillars linguistic rights on four corehumanrights
conceptsl) Dignity, 2) Individual Liberty, 3) Equalityandnon-discrimination,and4)
Identity. The Guidethengoesinto depthaboutthe linguistic rightsregimeit recommends$o
implement. Thisimplementations divided betweereightareasn which linguistic rights
needto beapplied. The SpecialRapporteujustifies eachapplicationwith a substantiabrray
of internationaICESCR,ICCPR,ICERD, CRC,UNESCO,UN Declarationon the Rightsof
Person®elongingto Nationalor Ethnic,ReligiousandLinguistic Minorities, International
LaborOrganizationandregional(Councilof Europe, OSCE)humanrightsinstruments.For
eachareatheyhavealsohighlighteddomesticexampleghathaveimplementeda proper

relevantstructurealready.

a. Public Education (Section4.1)

Thearenahe Guidefirst confrontsis predictablypublic education. The Special

Rapporteurecommends proportionalapprachwherepublic educatiorshouldbe provided

149Id_. at pp. 5-10
150Id_. atp. 11
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by the Statewherethereis“ s u f f ihighinemericaldye m a'f.dThis numericaldemand
is not exactlyquantifiedbut doesstatethatif the minority languageeducations providedthat
it shouldbeincludedin all levelsof educatiorfrom kindergarterto the university,anopinion
sharedby the EuropearCharterandthe UniversalDeclaration. The kindergarteruniversity
rangeis consideredhe highestexpectatiorthata Stateshouldembarkon whenit comesto
minority languagesducationhoweverthe Guideplacesa minimumrequiremenbdf six to
eightyearsif therangeis impractical*>*> Along with proportionality,the SpecialRapporteur
offerstwo otherbasicprincipleswhenapplyinglinguistic rightsto publiceducation* T h e
principle of activeoffer, wherepublic educationn minority languagess accessibleand
activelyencouragedhe principle of inclusivenessby which all studentsaregivenan

opportunityto learnthe official languageandaboutintercuturalu nd er st ndi ng.

b. Private Education (Section4.2)

The SpecialRapporteudrawsfrom historicalprecedento statethat* | i ngui st i c
minoritiesshouldalwaysbe entitledto their own schoolswheretheycanbetaughtin their
own languageregardles®f thegeneraleducationapoliciesof as t a't* @heGuideasks
that Statesactively supportandpromoteprivateinstitutionsthatteachminority languages.
The Statemayalsofinancially supportsuchinstitutionsbut mustcomplywith the prohibition
ondiscriminationunlessthe differencein treatmenbetweerparticularlanguageseasonable
andjustified 1>

c. Administrative, Health and Other Public Services(Section4.3)

This sectionfocusesontheS t a effertst® provideadministrative health,andother
public servicesn aminority language.Like in the public educatiorsection the Guide

implementsa proportionalityprinciplein regardgo the needto providesuchservicego a

151Id_. atp. 16

152Id_. atp. 18
153

154

a

Id. at p. 21 citing Minority Schools in Albania, Permanent Court of International Justice, A/B64, Advisory
Opinion, April 6, 1935.
15'5Id_. atp. 23
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giventerritory. It stateghatthisprinciple* d e p Engelyslthoughnotexclusively,onthe
numberandconcentratiorof speakersThiswill determinehe extentto whichandareas
wherethe useof minority languagesvill be seenby therelevantauthoritiesasreasonabland
pr act r°tHeteagainariexactbarasto whatthe numericaldemancheedso beis not
sethoweverthe US andCanadareexemplifiedin this sectionwith bothhavinga
requirementhatfor eachcensuglivision with atleast5% of the populationspeakinga

minority languagemustbe providedwith public servicesn thatlanguage"’

d. Minority Languagesand ldentity (Section4.4)

The Guidethenaddressethe connectiorbetweerlinguisticrightsandani ndi vi dual ’

identity:“ C e nto theaights of minoritiesarethe promotionandprotectionof identity. This

is alsodeeplysignificantin relationto a privatelife anddignity. For manyindividuals,oneof

the mostimportantmarkersof their identity is their own namein theirown| a n g U4 the . ”
right to privacyis alsointertwinedherein this section,which focuseson allowing linguistic
minoritiesto havetheir namessurnamesandwhereappropriatgplacenamesn their own
minority language.The Guidegivesspecificactionsto the Statesuchasallowing individuals

to reverttheirnamesbad to their original languagef it wasforcibly changed?® The Special
Rapporteuhasalsoincludeda procedurghata namewhich usesa differentscriptfrom the
official languageandscriptof a Statebut mustbetransliteratedpproximatelywith the
pronunciationof the original nameandlanguage.If theyusethe samescriptthenthe State
mustreproducghename” | eliyt e t tb matchwith theoriginalname.Bul gar i a’ s
restoratiorof BulgarianT u r kamédo their original linguistic form wasmentionedasa

goodexampleamongothers'®

51



e. Minority Languagesin the Area of Justice (Section4.5)

InregarddoaSt a judiciary systemthe SpecialRapporteuhasbeenconsiderably
morerestrainedvith linguistic rightsthanthe UDLR andEuropearCharter. The Guide
emphasizetheimportanceto providingminority languagesn courtproceedingyet applies
not only the proportionalityprinciple but a subjectivetestaswell. The Guidestateghata
personchargedwith a criminal offencemustbeinformedpromptlyandin detailin alanguage
which heor sheunderstandsf the natureandcauseof theaccusatiort®* Thisimpliesthat
theremustbe a needfor the minority languageessentially.Much like the Breton
communicationshatcamebeforethe HRC, if thedefendantganunderstandhe official
languageandtheir chargeshenthereis no needfor minority languagaiseevenif an

i ndi vmothertanguemaybemorecomfortableandusefulfor thatsameperson.

f. Media and Minority Languages(Section4.6)

In this section broadcastprint, andelectronicmediaareall mentioned. The Guide
focuseanoreon accessibilityandcoverageof minority languagesn media. It doesemploy
the proportionalityprinciple but morerelaxedthanthe standardsisedin othersections.Some
specificactionsrequestedby the Guideis for Statego avoid official languageguotaswith
regard€o mediaaswell asflexibility in public programmingo showcasehe culturaland
linguistic diversity of the Statepopulation'®? Overall, this Sectionhasmoreguidelinesrather
thanminimumrequirementsuchastheonesimposedn the UDLR andEuropearCharterfor

media.

g. Linguistic Rightsin Private Activities (Section4.7)

By far the smallestsectionwithin the Guide,the SpecialRapporteuihereemphasizes
that” t hseof anyminority languagen all privateactivitiesmustbe guaranteedyhether

economicsocial,political, cultural or religious,includingwhenthis occursin public view or

161Id_. atp. 31
1624, op. 32-33
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| o c a t'% BheGuideénotesthatthis right includesallowing minority languageso
participateandbevocalin privateconversationgprivateculturalandelectoralevents.No
limitationsto thisright atanypoint makest moreabsolutehanmostof therights mentioned
before.

h. The Effective Participation of Minorities in Public Life and Language
(Section4.8)

Thelastsectionconcerndinguistic rightsin electoral,consultativeandotherpublic
participationprocesse$®* Versionsfor documentgertainingto theseprocesse§.e. ballots,
polls, public documentsetc.)shouldbe madeavailablein the minority languagevherei t ' s
practicablewhich givesthis right aterritorial andproportionalitycomponentaswell. This
alsoincludesallowing the minority languageusein public meetingsandcampaigrevents.

Two specificStateactionsthatthe Guidescrutinizesareanylinguistic requirementsgor
voting or political participationanddenialof citizenshipon the basisof not knowingthe
official language® Both of theserecommendationareuniquewith respecto thetiming of

this guideandthe growing populismandnationalismaroundthe globe\
1. Conclusion

Thelinguistic rightsregimeprovidedby this guidealongwith the EuropearCharter
andthe UDLR advocatedoy PEN Internationalshowanemergingsoft consensusn the
directionandthe measureshatstatesshoulddo to protectlinguistic rights. Fromthesethree
majordocumentsve canextrapolatea globaltrendthatbreaksfrom the hardlaw paradigm
arisingfrom theHRC andECHR which focusesamoreon the positiveobligationsof the State.
Thenewrightsregimeplacesnewemphasi®n the useof languagewithin theadministrative
andjudicial adivitiesof the stae but mostimportantlypublic education It alsomoreclearly
definesandexpandgheS t a toleih thepolitical andprivatesphereswhich hasbeenleft in
vaguetermsin the currenthardlaw structure. This proposedexpansiorof the current

interndional linguistic rightsregimeexemplifiesthe needfor greatemprotectiongor linguistic

163Id_. atp. 34
164Id_. atp. 36
165Id_. atp. 37
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minorities. Thatneedcanalsobe seenclearlyin oneof thelongestcontinuingmoderninter-

ethnicconflicts: The Turkish-Kurdish situation.
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Chapter 5
The Linguistic Rights Regimein Turkey

A primeexampleof wherethe currentinternationalinguistic rightsregimé s
contesedlegalframeworkcanbe analyzdis the situationin Turkeywith regardgo its
Kurdish-speakingminority. In this chapterwe will examinethe currentlinguistic rights
regimein placein the TurkishRepublic. Minority rightsandtheimplementatiorof arights
regimearenot newconceptdor Turkey,which hasarelatedhistorythatdatesbackto the
Ottomanimperialera. Thesamegoesfor the Kurdishstruggle which hasfoughtfor
recognitionboth politically andculturally for centuries. This chaptemwill briefly overview

the historicalpastof linguistic minority rightsin Turkeyandthenfocuson the currentsystem.

OttomanEraandMinority RightsRecognition

Stretchingout to the Middle East,North Africa, andSoutheasteri&urope the Ottoman
Empirewasa significantmultiethnicandmultilingual polity for its time. Dueto the
demographicsef its subjectsthe Ottomanswverenot only familiar with minority rights but
hadcertainwaysof accommodatingucha societalfabric. Themostprominentexamplewas
themillet systemwhich grantedChristianandJewishsubjectsa separatdéegal courtsystem
thatallowedthemto rule themselvesccordingio their customsand laws. “ | Millet System,
dhimmisunderOttomanrule wereprotectedaccordingo thelslamiclaws by the Empire;
theirlife, religion andlanguagevasunderguaranteeln return,dhimmiswererequiredto pay
specialtaxeslike “hara-" and“cizy€ This cultureprotectionresultedwith a multilingual
empirein which differentlanguagesirespokenin differentr e g i ‘& Teesedourtswere
conductedn their own languagesndwith little interferencdrom the Empire. Yet, Ottoman
Turkishwasthe official languageof the Empireandtheonly oneusedin regardgo
governmenandadministration. This wasalsothe casefor public schoolswhich centeredn
Islamiceducatiomrandwastaughtpredominantlyin OttomanTurkish. Theonly other
languageshatwereintensivelytaughtwereArabic andPersianwhich wasusedmainly for

166Emrah Dolgunsdz, Language Policies and Multilingual Education in Minority Schools in Ottoman Empire:
Outcomes and Future Insights, p. 100 iDiL, Volume 3, Issue 12, 2014.
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religiouspurposes®’ Only duringthelate Ottomanperiodandthe Tanzimat®® wasthere
public supportor fundingfor educationn otherlanguagesuchasFrench Bulgarian,
Armenian,andGreek®®

Whenit cameto the privatesector,minority languagesvereableto havetheir own
schoolsandnewspapersTherewasno public facilitation for theseservicesandadditional
taxeswereleviedagainstheseschoolsandnewspapersHowever,it shoutl be notedthat
theyexistedandno restrictionswereplacedon suchinstitutions. With thistolerance,
predominantlyGreek,Armenian,andJewishschoolspopulatedhe Empirealongwith
newspapepublications.

This tolerancewasgiven primarily to non-Muslim minorities,which wasgrantednot only
in accordancevith Islamiclaw but alsoto appeas¢he ChristianEuropearpowers. An
exampleof this appeasementasthe OttomanReformEdict of 1865,which wasdecreedy
SultanAbdulmecidl andpresentedo the otherempiresof Europe. The Edict statecthatall
of thereformsplacedthroughTanzimatapplied* t ath the subjectof [my] Empire,without
distinctionof classe®r of religion, for the securityof their personsandpropertyandthe
preservatiorof theirh o n 3’8 Muslimsasawholefaredbetterwithin the Empirebut
linguistic divisionsamongthemwerenot recognizedr givensucha statusasto allow them
to createtheir own institutionsor publicationdike the non-Muslim minoritieswere. This
divisionin regardgo recognitionwasbasedn Islamiclaw, which wasthe official religion of
the Empire. Ottomanlaw did notrecognizecitizenshipor ethnicdivisionsamongthe Muslim
millet andthereforeno specialprivilegesweregivento linguistic minoritieswithin the
religion. This structureof dividing treatmenbetweerMuslim andnon-Muslim minorities
duringthe Ottomanerawould furtherbe practicedduringthe morecontemporaryrRepublican

timesof the Turkish Republicaswell.

167Dr. Selami S6nmez, Primary Education System in Ottoman Empire pp. 166-67, International Journal of
Humanities and Social Science Vol. 3 No. 5; March 2013.

168 Literally meaning “reorganization”, the term refers to the reformation period in the Ottoman Empire
between 1839 to 1876.

169 Dolgunséz p. 102

170 Rescript of Reform — Islahat Fermani, Sultan Abdulmecid I, Ottoman Empire, February 18, 1865.
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[l. RepublicarEraandlinquisticrightsfailure of negativeobligations(192382)

World War | broughtthe collapseof the OttomanEmpireandin its asheghe Turkish
Republicwasformed. The Republicof Turkeywasofficially recognizedn 1923with the
signingof the Lausanndlreaty. The Lausanndreatyis significantin thatthe Allied Powers
stipulatedprotectiongor minoritieswithin the TurkishRepublic.* T WerkishGovernment
undertakeso assurdull andcompleteprotectionof life andliberty to all inhabitants of
Turkeywithout distinctionof birth, nationality,languageraceorr e | i §iThisgoesin
line with the minority rights protectionsaffordedby the Leagueof Nationsat thetime, which
wereprovidedto this andnumeroustherMinority Treatiesthen. Thetreatyin the
subsequenArticles dealsdirectly with thereligiousminoritieswithin the bordersof the
TurkishRepublic. Article 39 directly stipulateghat* T u r haiioealsbelongingto non
Moslemminoritieswill enjoythesamecivil andpdlitical rightsasMoslems. All the
inhabitantsof Turkey, without distinctionof religion, shallbeequalbeforethel a W? The
Treatygoesfurtherto statethatthe non-Muslim minoritieswill notbe prejudicedn anyway
becaus®f their beliefsandcamot be penalizedor their refusalto do certaindutiesdueto
theirfaith. Thereis evena positiveobligationfor the TurkishGovernmento“ g r falln t
protectionto the churchessynagogues;emeteriesandotherreligiousestablishmentef the
abovementionedminorities[nonMo s | e'fis ] . ”

Along with the generalprinciplesof nondiscriminationandequality,linguistic rights
werealsoincludedwithin the Treaty. The mostexpansivdinguistic rights canalsobefound
in Article 39regardingthe privatesector:* N gestrictionsshallbeimposedon the free useby
anyTurkishnationalof anylanguagen privateintercoursein commercereligion,in the
pressor in publicationsof anykind or atpublicme e t i*’f Ansthetvital provisionwasin
regard€o minority languagen courts:* No t wi t hheéxiatendedf thepfficial
languageadequatéacilities shallbe givento Turkishnationalsof non-Turkish speectfor the

oral useof their own languagebeforetheC o u r't s . ”

171Treaty of Peace with Turkey Signed at Lausanne, art. 38, 28 LTS 11, July 24, 1923.

172Id_. at art. 39
173

174
175

e ==
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Whereaghelasttwo provisionsappliedto all Turkishcitizens,a specialprovision

regardindinguistic rightsfor non-Muslim nationalswasaddedwith respecto primaryschool
education.

As regardspublicinstruction,the Turkish Governmentill grantin thosetowns
anddistricts,wherea considerablgroportionof nonrMoslemnationalsare
residentadequatdacilities for ensuringthatin the primaryschoolstheinstruction
shallbegivento the childrenof suchTurkish nationalsthroughthe mediumof
theirown languageThis provision will not preventthe Turkish Governmenfrom

makingtheteachingof the Turkishlanguageobligatoryin the saidschools.’®

This positionmirrorsthe proportionalityprinciple thatwasofferedby the Special
Ra p p o rimpemantat®rguidein regardgo providing minority languageeducation-’’
Thelinguistic rightsregimeinstitutedin the Lausanndreatyis seenn manywaysas
anextensiorof the Ottomanmillet systemfor non-Muslim within thebordersof Turkeyand
wasmeantto reassurdllie d Powersovertheir concerndor the ethnoreligiousninoritiesof
Turkey. Howeverthe Stateobligationsgo beyondjust negativerightsandplacespositive
obligationsfor the Turkish Republicto protect,promote andfacilitate non-Muslim minorities
in regardsto minority languagesducation.However,Turkeyfalls shortof meetingthese
obligations:

Thereis aclearcasethatthe Lausanneaminoritiesshouldfaceno bureaucratic
barriersregardingeducationn their mothertongue. Quiteto the contrary,they
shouldreceivestateassistancandfundingfor their schools Althoughthese
minoritiesdo havetheir own schoolssincethe signingof the Treaty,on the whole
theireducationalnstitutionslack funding,q u a | teatherdandthereforethe

numberof studentsvishingto attendthemarediminishing®’®

176Id_. at art. 41

7 | anguage Rights of Linguistic Minorities: A Practical Guide for Implementation, p. 3, United Nations Special
Rapporteur on minority issues c¢/o Office of the High Commissioner for Human Rights, March 2017.

178Sezin Oney, “De Facto Rights”: Language rights in Turkey — from active repression to passive denial, p. 22,

Dominated Languages in the 21st Century: Papers from the International Conference on Minority Languages
XIv, 2015
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Eventhoughthetreatystipulateghatall minorities(Muslim or not) shouldnotface
discriminationandbefree of restrictionsin the privatesector the earlyyearsof the Republic
werecharacterizeavith authoritariarmeasuresimedat bringingthe citizenryunderthe
bannerof Turkishethnenationalism. Sucheffortsincludethe Ci t speaklru,r ki s h”
campaignwhich wasstartedn thelate 1920swhich gainedgovernmensponsorshipvith
manymunicipal governmentsmposingfineson individualswho publicly spokeanylanguage

otherthanTurkish.

“ T RanguageRevolutionhadtheimportantrole of advancinghationalculture
andtheideaof a pureTurkishlanguage.Therevolutionwasto ensurethatall
citizenscould considethemselvepartof the newnationthrougha common
languageBeingableto speakTurkishwasthe singlemostimportantcriterionfor
beingconsideredrurkish,asA t a tnated k iistdifficult to believea personwho

claimsto beongto Turkishcultureandsocietyif theyd o rspeakT u r k'{®s h "

In 1934, culturally repressivdawswereadoptednostnotablythe Turkish
Resettlementtaw andthe Surname.aw. The Surname_aw requiredall Turkishcitizensto
adopta Turkishsurnameeven if you alreadyhadonepreviously,which affectedmanyof the
ChristianandJewishcitizens'®® The Turkish Resettlementaw establishedettliementzones
to ensureunity acrosgshe Republicin “ | a n gcultarg,andb | o oTti$ meantforcibly
resettlirg ethnic,religious,andlinguistic minoritiesfrom areaghatwereconsideredo havea
low densityof Turkishcultureto areasvheretherewerein orderto havetheseminorities
forcedto assimilateto their surroundings®*

TheKurdsbeingthelargestdistinctnonTurkishgroupreceivedthe bruntof this
nationalisticprojectwith activeassaultgo institutionsthatprovidedKurdishlanguagesuchas

the closureof medreseso changingplacenamesnto Turkish*®2

179Welat Zeydanlioglu, Turkey’s Kurdish language policy p. 122, De Gruyter Mouton, 1JSL 2012; 217.
180Soyadl Kanunu, Sayi 2741, Turkish Republic Official Gazette, July 2, 1934.

181iskan Kanunu, Sayi 2733, Turkish Republic Official Gazette, June 21, 1934.

182Zeydanllog"lu p. 107 citing Law No. 7267, Turkish Republic Official Gazette, May 11, 1959 which stipulated
that “village names that are not Turkish and give rise to confusion are to be changed in the shortest possible
time by the Interior Ministry after receiving the opinion of the Provincial Permanent Committee” (Kerim Yildiz
and Georgina Fryer, The Kurds: Culture and Language Rights, p. 23, Kurdish Human Rights Project, 2004)
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TheLaw onthe Unification of Education(Tevhidi Tedrisatkanuny (1924),with
its rootsin nineteenttcenturyOttomanreforms,secularise@ndcentralisedhe
educatiorsystemintroducingmixed gendereducationThis law bannedhe
medresetraditionalreligiousinstitutionsthathadprovidededucationin norn

TurkishlanguagesuchasKurdish#

TheKurdishidentity wasactivelydeniedby the Turkish stateandsuchstauncheffortsto
breakand/orlesserKurdish consciousnessaslabeledasan effort to modernizeandcivilize

the“ mo u nTtuari KmstHavelosttheirtrueidentity!®* Anotherlatereffort which canbe
seenasanextensiorof Surnamd.aw wasthe 1972Registration_,aw which“ st i pthiat at e d
nameswhich do not conformto nationalculture,moralnorms,customsandtraditionsand

which offend the public couldnotbegiventoc h i | &% Whatcohformedo “national

culture’ wasleft to thelocal authoritiesto decide!®® This overalllanguagepolicy hasbeen
famouslyreferredto as“linguicid€’ or “linguistic genocidé whichis thedelibeate

exterminatiorof alanguage®’

1R Contemporaryurkeyandthe CurrentLegal Framework

Following the 1980coup,the 1982 Constitutionprovidesthe currentlegal frameworkfor
the TurkishRepublic. The 1982Constitutionwasdraftedin the aftermathof the 1980
military coup,which cameatfteryearsof political violencealongwith theriseard
militarization of theKurdishWo r k earty(RKK). Themilitary-backed1982Constitution
wasthereforestringentin regardso minority rightsanddissentwith animpositionof avery
restrictiverightsregime. Linguisticrightscanbe seenpresentight at the startof the
Constitution. Article 3 stateghatthe TurkishRepublicisan® i n d i v n swiththee

18314, at p. 103

184Ceng, Sagnig, Mountain Turks: State Ideology and the Kurds in Turkey, p. 131. Information, Society and
Justice, Volume 3 No. 2, July 2010.

185 Civic Registry Law No. 5490, Turkish Republic Official Gazette, April 25, 2006.
1

86Senem Aslan, Incoherent State: The Controversy over Kurdish Naming in Turkey, p. 5 European Journal of

Turkish Studies, 2009

187Tove Skutnabb-Kangas, Kurds in Turkey and in (Iraqgi) Kurdistan: A Comparison of Kurdish Educational

Language Policy in Two Situations of Occupation p. 52, Genocide Studies and Prevention: An International
Journal, International Association of Genocide Scholars, Volume 3 Issue 1 Article 5, 2008.
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official languagepeingTurkish®® Article 4 enshrineshe absolutenessf Article 2 in that
theycannotbe amended® Althoughhavingofficial languagess notanuncommorfeature
of nationalconsttutions, it is its conjunctionwith the i n d i v n sgdhiadeaa@dhowthe
Turkishgovernmentandjudiciary haveinterpretedtherelationshipbetweenrstateunity and
the Turkishlanguage.Thisrelationshipwill be examinedin depthfurtheronin subsequent
sections.

ChapterTwo of the Turkish Constitutiondealswith individual rightsanddutieswhere
specificrestrictionswereplacedon minority languagesywhich disproportionatelyaffectedthe
Kurdishminority. Article 26 statedthat nlanguageprohibitedby law shallbeusedin the
expressioranddisseminatioroft h o u'. MAtti¢le 28 dealtwith the freedomof pressand
stipulatecthat” n publicationsor broadcastsnaybe madein anylanguageprohibitedby
| a W* Bothof thesearticleswould laterbe amendetf?, which will bediscussedn length
shortlybutit is importantto initially notetherepressivenatureof the Constitutionin its

originalform. Anotherimportantsectionthatis still in forceis Article 42:

No languagentherthanTurkish shallbetaughtasa mothertongueto Turkish
citizensat anyinstitution of educationForeignlanguageso betaughtin
institutionsof educatiorandtherulesto befollowed by schoolsconducting
educationn aforeignlanguageshallbe determinedy law. The provisionsof

internationatreatiesarereserved®®

Thelastsentences aclearreferencao T u r k eomrhitsnentunderthe Lausanndreatyto
allow for the establishmendf schoos for the non-Muslim minority population. However,
otherlinguistic minoritiesarespecificallyexcludedrom this right dueto this Article. Since
theadoptionof the mostrecentConstitutionin 1982therehasbeensignificantmovement,
bothnegativeand positive,in regardgo linguistic rightswhich will be examinedn the

following sections.

188 Constitution of the Republic of Turkey art. 3
189Id_. atart. 4
190Id_. at art. 26 (Original)

191Id_. at art. 28 (Original)
%2 Amended by Act No. 4709, October 3, 2001.
193Id_. atart. 42
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a. Administrative and Judicial Services

In regardgo public administratiorandserviceghereh a s beéntuchaccommodation
for minority languagesn the Turkish Republicwith no minority languageusein areassuchas
public health. Thesignificantchangeshathavebeenmadein this areaarein the caseof
family namesandminority languageausein thejudicial system.In 2003,the Turkish
Parliamentevisedthe RegistratiorLaw Article 16 by droppingtheterms” nationalculture’
and“ T u r dustesnkandt r a d i sothatonlysfifst nameghatdisregardnoralnormsand
offendthe public would be prohibited*** This allowedfor Kurdishnameso be usedhowever

the useof theletters:'q’ ‘, wand' zwhicharenotfoundin the Turkishalphabebut

prominentin Kurdish,arestill notin useunderthe currentsystem.

Kurdishlanguageausein court,whichwasenshrinedn the Lausanndreatyin ageneral
clausé®® was not directly providedfor criminal proceeding®y the courtsanddid not allow
defendantso expresghemselvesn Kurdish. In 2013,the Turkish Parliamenpassed
legislationthatallows suspects$o usetheir nativelanguages$n courtwhengiving defeng
statementsvith courtroomtranslatorseingpaid by the state®® No suchprovisionhasbeen
madefor civil proceedingso allow for Kurdishor anyotherlanguagebesidesTurkishto be

used.

b. Public Participation (Political Parties)

TheKurdishminority hashadminimal protectionin regardgo political participation.
Along with the Constitution,Law 28200n Political Partiesvasenactedn 1982. Article 81 of
thelaw, whichis aptly“ p r e v thecteationgf mi n o r'{" allowsfer the dissolutionof

political partiesbasedn language:

194M 0.14

1% Treaty of Lausanne art 39(5) reads as follows: “Notwithstanding the existence of the official language,
adequate facilities shall be given to Turkish nationals of non-Turkish speech for the oral use of their own
language before the Courts.”

1% | aw No. 5275 on the Execution of Punitive and Security Measures, Act No. 5271, Code of Criminal Procedure
Article 202, amended January 23, 2013.

197 Law No. 2820 on Political Parties art. 81, Turkish Republic Official Gazette, April 22, 1983.
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"Political partiesshallnot asserthatthereexistwithin theterritory of the Turkish
Republicanynationalminoritiesbasedn differencegelatingto nationalor
religiousculture,membershipf areligioussect,raceor languagepr aimto
destroynationalunity by proposingonthe pretextof protecting,promotingor
disseminating nonTurkishlanguageor culture,to createminoritiesonthe

territory of the Turkish Republicor to engagen similar activities*®®

This particularlegislationhasbeenthe sourceof the partyclosurecasesn 1 9 9 nd s
2 0 0 By'the Turkish ConstitutionalCourtthatweresentto the EuropearCourtof
HumanRights. Anotherrestrictivemeasure&eomesfrom the high electionthresholdset
by ElectoralLaw no. 28390onthe Electionof Membersof the NationalAssembly,
which dictatesthatpolitical partiesmusthaveatleast10% of the nationalpopularvote
to win parliamentaryseats->® Both of thesdaws have(andweremeantto) directly
affectthe Kurdishminority andrestricttheir accessn the public arena. Both lawswere
createdn theearlyl 9 8 Andagestill in placenow. Anotherlanguageestrictionto
theelectoralprocessvasthe useof anylanguageotherthanTurkishin electoral
propagandis alsoprohibitedby law.**® FollowinganECHRdecisiononthe
convictionfor speakingkurdishduring electioncampaign$reachedreedomof
expressioff’, amendmentsreremadeto allow electioreeringin Kurdishsince2011.
Thestrictlimitations placedon political partiesin Turkeyhavehadmanymembersof
theacademicommunityin TurkeyandEuropeequatinghelawsto “ a fietrarism

|l egi s?PPati on”

198Sinem Yargi€, The Need to Amend Turkish Legislation to Ensure Political Participation in Turkey, p. 208,
Yonetim Bilimler Dergisi Cilt 11 Sayi1 22 p. 208, 2013

199 Law No. 2820 on Political Parties and the Electoral Law No. 2839 on the Election of Members of the

National Assembly, Turkish Republic Official Gazette, June 10, 1983.

200 Law No. 298 on Basic Provisions on Elections and Voter Registers art. 58, Turkish Republic Official Gazette,

April 26, 1961.

291 case of Sukran Aydin and Others v. Turkey, ECHR Applications nos. 49197/06, 23196/07, 50242/08,
60912/08 and 14871/09, May 27, 2013.

202 Akbulut, Olgun. Criteria Developed by the European Court of Human Rights on the Dissolution of Political
Parties page 70, Fordham International Law Journal Vol. 34 Issue 1 Article 2 (2010).
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c. Freedomof Expression(Speech/Media)

Oneof thestrictestlaws againstKurds camein theform of the Anti-Terror Law Act No.
3713in 1991:

The Act definedterrorismsovaguelythatnot only werethe PKK directly targeted
by thislegislationbut alsoanyoneinvolvedin the promotionof Kurdish

languageor culture(T e r Mr¢, Ic @ &Kanune3713. Article 8 of the Act
enabledorosecutorso chargeindividualsonthebasisof engagingn “ v e rarda |
written propaganddthat] aimsto destroythe nationalunity andtheindivisibility

of theTurkishR e p u kahdhasbeensystematicallyusedagainstKurdish

politicians, intellectualsandactivists®®®

Article 8 waseventuallyrepealedn 2013°* howeverterrorismis still definedlooselyandis
the causeof massmprisonmenandarrestof Kurds manyof whomwork in civil society?®
Mediahashadsomemoderatesucces€omparedo otherareas. Initially Law No.
2932concerningPublicationsandBroadcastsn Language®therthanTurkish prohibited
“ | a n gatharthanthosewhich arethe primary official language®f statesecognisedy
theTurkishS t a®®te Beusedin publicationsor broadcasts|t alsostatedthatthe mother
languageof Turkishcitizensis Turkish?®” Thislaw wasannulledin 1991yet broadcastingn
Kurdishandotherlanguagesfavefacedenormousscrutiny. In 2001,a packageof
constitutionaamendmentsvaspassedy the Turkish GrandNationalAssemblyin aneffort
to liberalizethe 1982 Constitutionandbring it into morealignmentwith Europearstandards.
Most notablyArticles 26 and28 wereamendedo takeouttheclause® | a n grotabgeelby
| a which extinguishedanypossibilityin the futurefor legislationto bananylanguagen

expressioror in thepress’™® Thestaterun televisioncompanyTRT launcheahefirst-ever

203Zeydanlioglu atp. 112

204 Repealed by Law No: 4928 art. 19, Turkish Official Gazette, July 15, 2003.

205 Turkey: Crackdown on Kurdish Opposition, Human Rights Watch, March 20, 2017,
https://www.hrw.org/news/2017/03/20/turkey-crackdown-kurdish-opposition

206 Law No. 2932 Concerning Publications and Broadcasts in Languages Other Than Turkish, Turkish Official

Gazette, September 12, 1983
207Id

208 Goneng, Levent. The 2001 Amendments to the 1982 Constitution of Turkey, Ankara Law Review Volume 1.

No. 1 (Summer: 2004) p. 103
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Kurdishlanguagechannelwith contentcontainingkurdish culture,literature,cuisine,music
andhistoryaswell asprogramdor children. However regulationson contentwith the TRT
channelandotherKurdishlanguagechannelsarestill increasinglystringent.
Thecoupattempton July 15, 2016hasled to anintensecrackdownon oppositionand
pro-Kurdishoutlet€® with the Turkish governmentnstituting a stateof emergecy that
continuego this day*'®. ThemostrecentEU progresseportstateshat* t foeernmenalso
usedpostcoupmeasure$o suspenananymunicipalcounsellorsasndmayorsandteachers
andto closea numberof Kurdishrlanguaganediaoutlets.In NovemberseveraHDP
Membersof Parliamentjncludingthetwo Co-Chairs,weredetainedand/orarrestecbn
chargesallegingsupportfor terrorista ¢ t i V' Therepsrtstateshatoverhalf of the 39
Kurdish-languagéelevisionandradio stationshavebeenclosedon terroristpropaganda
charges’? Theresthaveseemumeroussanctionsandhavebeenimposedwith finesand

suspension$'®

d. Education (Private/Public)

Minority languagesducationn public schoolshasmadefeweradvanceshanits
privatecounterparts Political proposaldhavebeenmadeto haveKurdishbeanelective
courseprimaryandsecondargchoolshowevertherehasnot beena consolidatedffort on
this partor anyprogressn allowing Kurdishto be the motherlanguagemodeof instruction
for childrenespeciallyin the southeasterprovinceswherethe demographiceedis the most.
Kurdishlanguagecourseshavebegunto be offeredon the universitylevel however***

PrivateKurdishlanguagesducatiorhashadsomeprogresswith the 2003
Regulationon Teachingn Different LanguagesndDialectsTraditionallyUsedby
Turkish Citizers in their Daily Lives which hasallowedfor privateeducationn

209 Cunningham, Eric. Turkey’s Kurds are in the crosshairs as government crackdown widens, The Washington

Post, October 10, 2016. https://www.washingtonpost.com/world/turkeys-kurds-are-in-the-crosshairs-as-
government-crackdown-widens/2016/10/09/6be368f8-8a82-11e6-8cdc-
4fbb1973b506_story.html?utm_term=.dbd13255613a

219 Tyrkish Parliament extends state of emergency for an additional 3 months, Daily Sabah, October 17, 2017.
https://www.dailysabah.com/politics/2017/10/17 /turkish-parliament-extends-state-of-emergency-for-an-
additional-3-months

211Turkev 2016 Report, p. 27 European Commission COM(2016) 715 final, November 9, 2016.

212Id_. atp. 29

213Id_. atp. 40

214Id_. atp. 77
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Kurdish In 2007,Law No. 55800n PrivateEducationalnstitutionsalsopassedo

specificallyregulateforeignandminority schools*™® Yet, intensereguation of these

institutionshavehinderedthe growthanddevelopmentith numerouschoolsforcedto

shuttheirdoors. Thes t a noechatancéowardsthis factis similar to the

administrativeandfinancialissuedacedby non-Muslim minority in havingtheir

schoolsaresustainableanddeveloped. A primeexampleis“ t Armenian

Pat r i apropdsatd openasuniversitydepartmentor Armenianlanguageand

clergyhasbeenpendingfor severaly e a 7'°sTo Bettermapthehistoryof Tur k ey ' s

dealingswith linguistic minority rights,atalde summarizingherelevantegislative

changesandconstitutionakkmendmentsincel982areprovidedbelow:

RELEVANT LEGISLATIVE AND CONSTITUTIONAL PROVISIONS

Provision Relevant Status
Section(s)Language
Treatyof Lausanne Sectionlll: Protection In Effect
(1923) of Minorities
Law ontheUnification Broughtminority In Effect
of Education(1924) schoolsunderstricter
governmenscrutiny.
Resettlementaw No. Establishedsettlement In Effect
2733(1934) zonesto ensureunity
acrosghe Republicin
“ | guageculture,and
bl ood”
Surnamd.aw No. 2741 Requiredall Turkish In Effect

(1934) citizensto adopta
Turkishsurname
Provincial Article 2 - Village In Effectwith minor
AdministrationLaw nameghatarenot amendments 1959by
No. 5442 Turkishandgiveriseto Law No. 7567.
confusionareto be
changed.
Law on Basic Article 58— No Amendedn 1979.
Provisionson Elections electioneeringn Regulationhave
andVoter Registers anothedanguage changedllowing
No.298(1961) besidesTurkish. electioneeringn other

languagesince2011.

Civil RegistrationLaw
No. 5490(1972)

Article 16 stipulated
thatnameswhichdo
notconformto national

Amendedn 2003,
dropping* nat i ona
cul tand aur ki s

2 Hadimoglu, Asst. Prof. Dr. Nimet Ozbek. Minority Schools, Foreign and International Schools in the New Law
on Private Educational Institutions. Ankara Law Review, Vol. 5 No. 1 (Summer 2008), pp. 53-100, p. 54.

216Id_. atp.73

66



culture,moralnorms,

Turkishcustomsand

traditionsandwhich
offendthe public could

customsand
tradi ti

ons

(absolutenessf Article
3), 26 (freedomof
expressiorand
disseminatiorof
thought),28 (freedom
of thepress)42
(motherlanguageof
instructionin public
schoolsmustbe
Turkish)

notbegivento
children.
1982Constitution Articles 3 (official Articles 26 and28 were
languages Turkish), 4 amendedo haveno

prohibitionson
languagen 2001.
Articles 3,4, and42
still in effect.

Law on Political Parties
No. 2820(1983)

Article 81 stateghat
“Political partiesshall
notasserthatthere
existwithin the
territory of the Turkish
Republicanynational
minoritiesbasedn
differencegelatingto
nationalor religious
culture,membershipf
areligioussect,raceor
languagepr aimto
destroynationalunity
by proposingonthe
pretextof protecting,
promotingor
disseminating nort
Turkishlanguageor
culture,to create
minoritiesonthe
territory of the Turkish
Republicor to engage
in similar activities

In Effect

ElectoralLaw No. 2839
(1983)

Dictatesthatpolitical
partiesmusthaveat
least10%of the
nationalpopularvoteto
win parliamentaryseats

In Effect

Law No. 2932(1983)
Concerning
Publicationsand
Broadcastsn

Prohibited* | anguag
otherthanthosewhich
aretheprimaryofficial

language®f states

Annulledin 1991.
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Language®therThan
Turkish

recognisedy the
TurkishSt atole”
usedin publicationsor

broadcastslt also

statedthatthe mother
languageof Turkish
citizensis Turkish.
Anti-TerrorLaw No. Article 8 prohibited Repealedy Law No.
3713(1991) “ v e rardwaritten 4920(2013)
propagandéthat] aims
to destroythe national
unity andthe
indivisibility of the
TurkishRe p u b |
RegulationNo. 25307 Allows private In Effect
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V. Conclusion

Asisevident, T u r k @eglihgswith minority rightshavealongandcomplexhistory.

TheKurdishminority haveseertheir languageightsrepeatedlysuppressednderthe

R e p u bguiseandg®alto maintainpublic securityandterritorial integrity. Notable

improvementfhavebeenmadesincethebirth of the Republicwithin the privatesphereout

eventhosearein questionanddangerdueto the currentpolitical climate. Dr. Olgun Akbulut

sumsup this climateandits treatmenbf minority rightspartiaularly in theareaof mi nor i t i e s

participationin political life descriptively:

InT u r k engtersandin@f minority rightsthereexistsa directlink between

minority rights,mi n o r garticip&tisnin political life andthe exerciseof the

right to self-determinatiorby minoritiesin the form of secessionWhenever

the problemsof minoritiesareraisedin public, discussionfiavealways

includedtheperilofs e c e s s i o mofilgeartdfic@allysestablishedink

betweeminority rightsandtheright to self-determinationthe subjectof

minority rightsevenunderthetopicof* ¢ u | rt iug ikestilsconsidered
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sensitiveone. Whenoneadvocateshe promotionof culturalrights,hemay
possiblybeaccusedf havinga hiddenagend&?’
Thenextchaperwill focuson howtherightsregimein Turkeyis assessethrough
undertheinternationalschemebothunderthe hardlaw in placeandthe soft law

proposals.

v Akbulut, Olgun. The State of Political Participation of Minorities in Turkey — An Analysis under the ECHR and

the ICCPR page 395, International Journal on Minority and Group Rights Vol. 12, No. 4 (2005), pp. 375-395. See
also Akbulut, Olgun. A Critical Analysis of Current Legal Developments on the Political Participation of
Minorities in Turkey, International Journal on Minority and Group Rights Vol. 17, No. 4 (2010), pp. 551-560
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Chapter 6
An International Human Rights Law Analysis of the Kurdish Linguistic Minority
Rightsin Turkey

In this chapterthelinguistic rightsregimeof Turkeywill beassessethroughthelens
of internationahumanrightslaw. Thisis notaneasymatter,asT u r k leaydlegal
commitmentsto linguistic rightsunderinternationahumanrightslaw arelimited. Turkey,
althougha memberof the Councilof Europe hasnot signedthe EuropearCharterfor
Regionalor Minority Languagesndthe FrameworkConventionfor the Protectionof
NationalMinorities. The TurkishRepullic alsohasareservatiorfor Article 27 underthe
ICCPReffectivelyhaltingthe HRC from examiningany communicationsegardinginguistic
rights #*® Turkeyhasmaderesevationsto the CRCArticle 17,29, and30 aswell which also
haveprovisionspertainingto minority rights?*°

Thesdimitationsleaveuswith assessingherecommendationsiadeby UN humanrights
treatiegratified andnotreservedy Turkey,namelyconcludingobservationsrom CERD,
CRC, CEDAW, CESCRandCCPRCommitteesandthe ECHR. Thiswill allow for the
determinatiorof wheretheinternationahumanrightsbodiesstandon particularissuesand
how theyanalyzeTurkeywithin the currentrightsregimeparameters Referenceso relevant
caseghathavebeenbroughtup in the ECtHRwill alsobedeployedn this examinationn
which Turkeydoesnot haveanyreservationsinderandhasbeencritically analyzedoy the
EuropearCourt. Wherethereareareaghatthe UN andEuropearharddocumentdall silent,
HRC jurisprudencewill beutilized to geta senseof how Turkeyfaresunderthecurrent
internationalinguistic rightsregime. For eachareaof linguistic rights, a determinatiorwill
bemadeon how Turkey s faring alongwith actualresponseby theinternationalinguistic
rightsregime. Thedeterminatiorconstructedhroughthe hardlaw of the international
linguistic rightsregimewill besupplementewvith elementf theproposedightsregime
formulatedby the softlaw developmentsomingout of the UDLR, ECRML andSpecial

218 Turkey’s reservation reads as follows: “The Republic of Turkey reserves the right to interpret and apply the

provisions of Article 27 of the International Covenant on Civil and Political Rights in accordance with the related
provisions and rules of the Constitution of the Republic of Turkey and the Treaty of Lausanne of 24 July 1923
and its Appendixes.” See https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-
4&chapter=4&lang=en#EndDec

219 Turkey’s reservation reads as follows: “The Republic of Turkey reserves the right to interpret and apply the
provisions of articles 17, 29 and 30 of the United Nations Convention on the Rights of the Child according to the
letter and the spirit of the Constitution of the Republic of Turkey and those of the Treaty of Lausanne of 24 July
1923.” See https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg no=IV-11&chapter=4&lang=en
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Rgpporteuron Minority Issuewhereappropriate.Thetemplatefrom the SpecialRapporteur
ImplementatiorGuidewill beusedfor thestructurein which to tackleeachrelevantinguistic
rightszone. By doingthis, thediscrepanciesf the currentinternatioal linguistic rights
regimeandthe needfor improvementill be highlightednotonly for Turkeybut onthepart

of the UN andtheir currentlinguistic rightsregime.

PublicEducation

Thecurrentinternationalinguistic rightsregimehasnot expoundedn detailontheissue
of allowing minority languagesducationn aS t a puelic s£hoolsystemonly thatit would
like to seeit beavailable. Certaincommitteedhavenotedthatthisis animportantissueto
addressuchasCEDAW, which hasstatedthatthelack of accesdo Kurdishin public
educatiorhashadadirectimpacton theliteracyandeducationahchievemenof Kurdish
£20

womenparticularlyin the SouthEast:”” The CRC Committeerecommendethat Turkey

“ ¢ 0 n sneadsef providingeducationn language®therthanTurkish, particularlyin
primaryschoolsin areasvhereotherlanguagesin additionto Turkish,arewidelys p o k*& n . ”
The CERD Committeeapplaudedhe adoptionof the Law on ForeignLanguageEducation
andTeachingandthe Learningof Different LanguagesndDialectsby TurkishCi t i and n' s ”
its“ B-hw on Educationin Different LanguagesndDialectstraditionallyusedby Turkish
Ci t i buehovgeVemmentionedhatTurkeyshould® ¢ o n $urthdramendmentto the
legislationto allow teachingof languagesraditionallyusedin Turkeyin the generalpublic
educatiorsystemandencourageg to establisha public schoolnetworkoffering teachingof
thesedanguagesandconsidemeansof strengtheningheinvolvementof the membersof the
local communitiesin decisionmakingin thisf i e’ d . ”

The CRC Committeegivesusarangein thatit seekgprimaryschooleducatiorin the
minority languagewhile the CERD Committeeis employingthe proportionalityprinciple
similarto the SpecialRapporé u mecasnmendations thatpublic schooleducatiorin a

minority languageshouldbe offeredin areasvherei t neeslednostandwith consultation

220 N Committee on the Elimination of Discrimination Against Women: Concluding observations on the

seventh periodic report of Turkey, para 45(d), CEDAW/C/TUR/CO/7, July 25, 2016.

221UN Committee on the Rights of the Child: Concluding Observations: Turkey, para 59, UN Committee on the
Rights of the Child (CRC), CRC/C/TUR/CO/2-3, July 20, 2012.

222UN Committee on the Elimination of Racial Discrimination: Concluding Observations: Turkey, para 20, UN
Committee on the Elimination of Racial Discrimination (CERD), CERD/C/TUR/CO/3, March 24, 20009.
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with local authorities. To geta senseof local representatiorit is bestto look atthe proposals
beingsetforth by theP e o p DemocsticParty(HDP),whosep | a t frn@intemetsely on
minority rightsandin particularpro-Kurdishrights. TheHDP is the currentmajorpro-
Kurdishpolitical partyandthe only oneto meetthe strict electionthresholdrequirementgo
gainrepresentatiom the Turkish GrandNationalAssembly. Their bases unsurprisingly
centeredn the southeasteriurdishrmajority provincesof Turkeyandfor purpose®f this
sectioncanbestrepresenthe predominantnterestsof the Kurdish-speakingoopulation. In
their partyprogramthe HDP proposeshatpublic schooleducatiorshouldoffer mother

languagenstructionatall levels?*

. PrivateEducation

Legally, theallowanceof minority languageso betaughtin privateeducations sound
with the Law on ForeignLanguageEducationrand Teachingandthe Learningof Different
LanguagesindDialectsby Turkish Citizensandits By-law on Educationin Different
LanguagesindDialectstraditionallyusedby Turkish Citizens. Politically, thetwo largest
political parties the JusticeandDevelopmenParty(AKP) andthe RepublicarP e o pRPagy’ s
(CHP),arealsosupportiveof thisidea??* However,the CERD committeeaddressedoncern
“ aheinadequatgossibilitiesfor childrenbelongingto ethnicgroupsto learntheir mother
tongue,in particularhavingregardto theinformationgivenby the Statepartythatschools
offering privatelanguagecoursedavebeen ahbeéncloseddownby theirfoundersand
ownersdueto lack of interestandnon-a t t e n #f"aQutsigedf this concerrtherehavenot
beenspecificrecommendationBy the UN humanrights systemgo the TurkishRepublicin

whattheyneedto do or how theyshouldgo aboutit.

22?'HDP Party Programme, Halklarin Demokratik Partisi, http://www.hdp.org.tr/tr/parti/parti-programi/8
(2017)

224See AKP Party Programme (English) art. 2.6 “The East and the Southeast”
https://www.akparti.org.tr/english/akparti/parti-programme#bolum (2017) and CHP Party Programme
(Original Turkish) p. 46, Cumhuriyet Halk Partisi, http://www.chp.org.tr/wp-content/uploads/chpprogram.pdf
(2017)

225 CERD Concluding Observations at para 20.
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. Administrative,HealthandOtherPublic Services

Noneof the UN humanrightsinstrumentsandthe correspondingommitteesnentions
inclusionof minority languagesn aS t a public services.Yet, whenwe look atthe
linguistic rightsregimeproposedy the SpecialRapporteuthereshouldbe minority languaye
usein public servicessuchashealthwherei t neeslecandshouldbe providedproportionalto
suchneed. Thatneedfor Kurdishto beusedin public servicescanbefoundin the HDP party
progrant?® andalsoin commentsmadeby the CRC Committeethatstae thatchildrenof
Kurdishorigin in particulardo not haveaccesso adequatdealth??” The CEDAW
Committeehadsimilar sentimentgor Kurdishwomenin thattheylackedappropriateaccess
to sexualandreproductivehealthservices?® The SpecialRapporter ImplementatiorGuide
usedthe AmericanandCanadiarmethodswhich requiredeachcensuglivision with a
minority-languagegpopulationof 5% to providepublic servicesn thatparticularminority
languageasprime exampledor otherStatepartiesto follow. By takingalook atthe chart
below,we canseethedistributionof Kurdsacrosshe Republicof Turkey:

226 pp

227CRC Concluding Observations at para 28.

228 CEDAW Concluding Observations at para 47(a).

@Doc. Dr. Murat Somer, KONDA Arastirma ve Danismanlik, Kurt Meselesini Yeniden Dislinmek, p. 20,

http://konda.com.tr/wp-
content/uploads/2017/02/2010 12 KONDA Kurt Meselesini_Yeniden Dusunmek.pdf (2011)
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Theareadn white arewherethe Kurdshold lessthan5% of the provincial population.
Notableareasarelstanbul,which hascloseto 15% of its populationandNortheastnatolia
which hasover30%of its populationbeingKurdish. ThetraditionalKurdishareasof
SoutheasterandCentralEastermAnatoliain redanddarkredhold areover60% populated
with Kurdstherebyshowingsignificantneedto provideKurdishin public healthand

administrativeservice<>°

V. Minority Lanquagesindldentity

This sectioncoversthe useof the minority languagen placeandfamily names.The
currentlinguistic rightsregimedoesnot haveanyclearrequirematsor guidelinesfor this
matterbutit hasbeenanissuethatthe SpecialRapporteuhastouchedon andhassuggested
thatfamily namesdn betransliteratedn asexacta manneraspossiblein the official language
script. It is understoodhattherefusalof allowing theletters:*q” | w and“ xfor family
namedirectly affectsKurdsandtheir ability to nametheir children?** Placenamesn the

southeasterandtraditionallandsof the Kurdishminority arestill prohibited.

V. Minority Language$n the Areaof Justice

Throughthe Bretoncasesthe HRC hasat leastclarified that Statemustprovide
interpretersandtranslationsvhennecessaryor individuals. Outsideof thatthereis nota
requiremenfor minority languageusein court. Turkeyevenually allowedfor Kurdishto be
usedin courtbut statedthatthe individual mustbearthe financial burdenof thetranslation
andinterpreters.Thefinancialburdento individualsis not addresseth the currentlinguistic
rightsregimeor with the Spedal Rapporteur.The EuropearCharterandUDLR do however
stipulatethata Stateparty shouldprovidelanguageservicesat therequesof anyparty.

230|d.

231Aslan citing Yargitay llami, T.C. Yargitay 18. Hukuk Dairesi, Esas n0:2004/3398, Karar no:2004/4808,
February 25, 2004.
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VI. MediaandMinority Languages

All of the partiesrepresenteth the Turkish Parliamen{AKP, CHP,HDP, andthe
NationalistMovementParty— MHP) haveacknowledgedhe cultural diversity of the nation,
which is amajorstepandimprovemenfrom the earlyRepublicanyearsthatactivelydenied
the presenc®f suchgroups. Restrictionson mediaandbroadcastig did seesomelimited
lifting throughtheAK P * K u r d i b h PPZhowiewerthé Kurds continueto facestrict
regulationandscrutinyespeciallyjunderthe 1991 Anti-TerrorLaw. ThelatestHRC
ConcludingObservationshowcasedheir concernoverthis legislationastheir only direct

referenceaboutthe Kurdishminority in their report:

The Committeeis concernedhatseveralprovisionsof the 1991 Anti-
TerrorismLaw (Law 3713)areincompatiblewith the Covenantights. The
Committeds particularlyconcernecat (a) the vaguenessf the definition of a
terroristact; (b) thefar-reachingrestrictionamposedon theright to dueprocess;
(c) the high numberof casesn which humanrights defenderslawyers,journalists
andevenchildrenarechargedunderthe Anti-TerrorismLaw for thefree
expressiorof their opinionsandideas,in particularin the contextof nonviolent

discussion®f theKurdishissue(arts.2, 14 and19)?*

Thiswould be contraryto the SpecialR a p p o rpteterencdorsStateso promoteand
facilitate minority languageusein mediayet the currentlinguistic rightsregimedoesnot have
suchastandardut doessuggest morepositiveobligationon the partof the Statethroughits

recommendatioandconcern.

VIl.  Linquistic Rightsin Private Activities

Sincetherevisionof Anti-Terror Law, therehavenot beenanydirectlegal obstructiongo

languagen theprivatelife. However,boththe CRCandthe HRC havebothexpressed

232Sait Aksit and 6zgehan Senyuva, The democratic initiative, the constitutional package and change of

leadership in the opposing CHP, Middle East Technical University Center for European Studies, Issue No. 9

(2010)

233 Concluding observations of the Human Rights Committee: Turkey para 16, UN Human Rights Committee

(HRC), CCPR/C/TUR/CO/1, November 13, 2012.
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concernof the continuingdiscriminationof Kurdsalongwith theirdisapprovabf Tur k ey’ s
reservatiorto specificarticlesconcerningminoritieswithin eachrespectivecovenant>* An
interestingpointis thatthe Committeesof CERD andCRC havebothalsospecificallyasked
thattheseobservationd®e madeavailablein Turkishaswell languageshatarewidely usedin

the Staté>® which cansignalthatthe currentlinguistic rights regimedoespromotethe
disseminatiorof publicdocumentsn minority languages.| t notslearlystatedoutcould
benefitcausesuchasalowing Kurdishto beusedin political campaigningvhichis an

aspecthatthe SpecialRapporteuadvocatesn this particularsection.

VIIl. TheEffective Participationof Minoritiesin PublicLife andLanguage

Oneof themostvisible issueghatKurdsfaceis in regardgo political andpublic
participation. Dueto the high thresholdandlaw banningpolitical partiesthathavea platform
on minority rights, Kurdish political partieshavebeenbannedchumerougimes. The
EuropearCourtof HumanRightshasbeentheonly bodyspecificallyaddressinghis issueyet
still notthroughthelensof linguistic rightsbut rathertheindividual freedomof assemblyand
association.The currentlinguistic rightsregimeis currentlysilenton theissuebut the Special
Rep p o r tcencernof linguistic requirementsn the campaigningandpolitical participation
procesf Statepartiesis anissuethatneedso be addressedThe banningof pro-Kurdish
dueto their stanceon languageightsandnot allowing otherlanguage thanTurkishspoken

in Parliamenshowsthatthe Republicof Turkeyfits into this category.
IX. Conclusion

This analysishighlightsthe deficiencyof the currentUN systemin addressinghe primary
concernf the Kurdishminority in Turkey. Thisis nomoreevidentthanin the Concluding
Obsenationsof the CESCRwheretheyindicatedthatthereis aclear® a b s ef abroad
legislativeframeworkfor therecognitionof all mi n o r within Teirkeybut providesno
tangiblestepsfor themto follow in orderto achievesuchgoal?®® It is clearthatthe proposed

linguistic rightsregimefrom the SpecialRapporteurs effectivelydetailedenoughto give usa

234Id_. at para 9 and CRC Concluding Observations at paras 8-9

235 CERD Concluding Observations at para 28 and CRC Concluding Observations at para 75
2% concluding observations of the Committee on Economic, Social, and Cultural Rights: Turkey para 10, UN
Economic and Social Council, E/C.12/TUR/CO/1, May 20, 2011.
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senseof whereTurkeyneedamprovement.Although,the UN monitoringbodiesmaybe
somewhatestrictal in examiningminority rightsin Turkeydueto their reservationsthe
currentjurisprudenceloedlittle to give usguidanceanda senseof wheretheinternational
systemlies with certainareasconcernindinguistic rightsspecificallyin relationstoas t at e’ s
positiveobligationsfor public use,recognition,andpreservatiorof the Kurdishlanguage.

Thisis particularlyimportantin the Turkishastheyhaverecentlyamendedheir Constitution

to acknowledgehe supremacyf internationahumanrightslaw overordinarylawsin

Turkey”®”. To takeadvantag®f this preeminencef internationalaw overTurkishlaw, it is
incumbenton internationahumanrightslaw treatiesto provideclearguidelinesfor state

partiesto abideby in protectingfundamentatightsandliberties.

27 Akbulut, Olgun. Interaction between International Human Rights Law and Turkish Domestic Law page 101,

Humanities and Social Sciences Review CD-ROM. ISSN: 2165-6258 :: 2(3):97-103 (2013).
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Chapter 7

Conclusion

The thesis has argued that international human rights law is deficient in responding to
the needs and protections of linguistic minorities. In so doing it examines the history and
developmenbf linguistic human rights from the initial historical minority rights protection
related developments in the pA@WVII era to the contemporary definition and content of such
rights. The history of this protection regime begins with major treaties frerhdhand early
20" centuries, analyzing PCIJ jurisprudence, and then finally examining the major relevant
human rights treaties: CRC, CERD, | CESCR,
jurisprudence has had the most direct and extensive impact on linguistigty rights on the

international level.

The analysis identifies a number of deficiencies in the current regime. First that the
definition of the scope of the rights it protects is lacking. Regional organizations,
overwhelmingly from Europe, have l&d in the deficiencies with influential documents
coming from the Council of Europe and OSCE. The most prominent of these was the
European Charter for Regional or Minority Languages, whose linguistic rights regime has
served as a template for numerougioral and international organizations including the
OSCE, the Special Rapporteur on Minority Issues, and the NGOs advocating for the push of
the Universal Declaration on Linguistic Rights. It is within the Office of the Special
Rapporteur and the UDLR d@h we see a push for an improvement and clarification of the
international linguistic rights regime. The present state of the current international linguistic
rights regime in hard law is insufficient in its theoretical aim to protect minority rights and
promote linguistic diversity due to its lack positive state obligations. There is also a clear
need for a more expansive hard linguistics rights regime in international law and the lack of
such a regime is part of the reason for theeuwptbtecion of these rights in Turkey and

elsewhere.

By examining the Kurdish issue in Turkey, we see that the current linguistic rights
regime in hard law is far from developed and inadequapeovide coherent guidance for the
needs of this persisting issu€omparing the system proposed by the Special Rapporteur we
see that there are more appropriate and detailed standards on the international level that can

fully address linguistic minority rights within a country. In particular the minimum standards
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requred for States to fully address linguistic rights can be outlined in greater detail and scope
within hard law. The concepts, ideas, and rights expounded by the UDLR, European Chatrter,
and the Special Rapporteur need to be solidified within internathmaén rights law as hard

law in order for the relevant UN bodies to monitor such situations within its member states.
This solidification is needed due to the lack of success soft law is having on expanding state
obligations and the scrutiny provided bdyetUN human rights monitoring bodies. This
unsuccessfulness is also due in part of har
law in place. The reluctance for the hard law to expand its scope and focus to positive rights
has presented a disutect between the soft law developments in international law. Although
there is continuing development in this field of law, cohesion and acceptance between the soft
law developments and hard law does not seem to be resolving at a reasonable pace.

It is clear from this study that not only does the rights regime need to be more clearly
defined in its content and scope but there are already documents and examples that the UN
system could rely on to create such a proper linguistic rights regime. A vegnienthl and
relatively easy step is to adopt the UDLR. Another route that could easily expand the
international linguistic rights regime is the adoption of the positive obligations detailed in the
soft law by the monitoring committees within subsequembroanications and concluding
observations. General Comments could also be authored by the committees to incorporate
these minimum standards and could signal to state parties to consider these guidelines moving
forward if they want to avoid being found imolation of their preexisting obligations under
the relevant human rights treaties. The most obvious route is to codify these positive
obligations into a separate treaty and solidify these positive State rights as hard law. This
route is however not onlgifficult but frivolous since linguistic minority rights is already a
settled issue in that international law recognizes it; the problem lies in how best to protect
those rights. Those protections have focused primarily on negative rights and there is no
hindrance for the current systems in place to add positive rights to the preexisting State

obligations.

The implications of not developing this field can lead to ambiguity in situations such
as the TurkiskKurdish issue and in fact can do more harm by heting an appropriate
system in place and exacerbate conflicts rather than resolving the pertinent issues. This study
contributes to the continued development and pushes for reform within international linguistic
minority rights while analyzing the TuddrKurdish issue, one of the most serious mter

ethnic conflicts of our time, from that perspective in order to highlight the urgency and need
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for such changes. In an increasingly globalized and interconnected world, the right to a
per son’ s icameng incgreasnglyi importarg in the study of international human
rights | aw. An individual s | anguage i s key
continue to be an issue of paramount value and concern.
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