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FIROZ ANWARBHAI FRUITWALA vs. COMMISSIONER OF POLICE, SURAT

CITY AND ORS.

 (A) PREVENTIVE DETENTION - Gujarat Prevention of Anti-Social Activities Act, 1985
(XVI of 1985) - Sec. 3(1) - Constitution of India, 1950 - Art. 22(5) - Representation
rejected by one line stating that the said representation is rejected after consideration -
Whether the Government can be said to have considered the representation in its right
perspective - Held, the right of making a representation is not given to the detenu for
mechanical rejection by the appropriate authority without considering the points raised
in the representation - Making of the representation is not an empty formality provided
by the Constitution - Such mechanical approach in considering the representation
would result into denial of right of making representation and rendering the provisions
of Art. 22(5) of the Constitution non-existence - Detention order quashed and set
a s i d e .

The question that requires consideration is whether the Government can be said to have
considered the representation in its proper perspective. The detenu had a right of making an
effective representation guaranteed under the Constitution [Art. 22(5)]. It is expected of the
Government to afford the detenu an earliest opportunity of making a representation against
the order and the very purpose behind providing this right is that the Government may
reconsider the decision of detaining the detenu in light of the representation. The right of
making a representation is not given to the detenu for mere mechanical rejection by the
appropriate authority without considering the points raised in the representation. No affidavit-
in-reply is filed either on behalf of the Government or by the detaining authority, and as is
stated in all fairness by the learned Assistant Government Pleader, no exercise is undertaken
by the Government to ascertain as to whether what is stated in the affidavit is correct or not.
No attempt is made to cross-check the contents of the affidavit, particularly when they
contradict the statements of anonymous witnesses, which form basis of the order of detention.
Making of representation is not an empty formality provided by the Constitution. The authority
concerned is expected to perform its duty with all seriousness and sincerity at its command.
Such mechanical approach in considering the representation would result in to rendering the
provisions of Art. 22(5) of the Constitution non-existent. Mechanical rejection of representation
amounts to denial of right of making a representation guaranteed under the Constitution. This
in itself is sufficient to hold that the continued detention of the detenu is bad in law. The
petition deserves to be allowed on this ground alone. (Para 6)

N. M. Kapadia, for the Petitioner.

K. T. Dave, A.G.P., for Respondent Nos. 1, 2 & 3.
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A. L. DAVE, J. Commissioner of Police, Surat City, Surat, passed an order on November 8,
1999, in exercise of powers under Sec. 3(1) of the Gujarat Prevention of Anti-Social Activities
Act, 1985 ("P.A.S.A. Act" for short), detaining Mohd. Firoz Anwarbhai Fruitwala of Gopipura,
Surat, under the provisions of the said Act.

2. The detaining authority took into consideration four offences registered against the detenu
under Bombay Prohibition Act. The authority also considered the statements of two anonymous
witnesses. According to the authority, the activity of the detenu is that of a bootlegger and is
detrimental to public order. The authority was satisfied that the witnesses suffered from genuine
fear from the detenu in respect of their person and property, and therefore, powers under Sec.
9(2) of the P.A.S.A. Act are required to be exercised by not disclosing identity of the witnesses.
The detaining authority considered the possibility of resorting to less drastic remedies under
ordinary laws and came to conclusion that in order to immediately prevent the detenu from
pursuing his illegal and anti-social activities, detention under P.A.S.A. Act is required to be
resorted to.

3. The petitioner, who is the father of the detenu, has challenged the order of detention by
this petitioner on various grounds. However, Mr. Kapadia, learned Advocate appearing for the
petitioner, has restricted his arguments to the ground of non-consideration of a representation
made on behalf of the detenu by the petitioner in its proper perspective. He submitted that a
representation was made to the Governor by the petitioner-father of the detenu on December
31, 1999. That representation was supported by an affidavit sworn by the petitioner
controverting the statements of witnesses regarding the incidents narrated by them. The
Government, by communication dated January 11, 2000, communicated to the detenu that the
representation made by his father to the Governor is rejected by the Government, after due
consideration. Mr. Kapadia, therefore, urged that the authority does not seem to have
considered the representation in light of the affidavit. There does not appear any exercise to
have been undertaken by the Government while considering the representation in light of the
affidavit of the petitioner. No steps seem to have been taken to verify about the correctness of
the affidavit of the petitioner or the statements of the anonymuos witnesses. Mr. Kapadia,
therefore, submitted that the representation, though verbally said to have been rejected after
due consideration, is not considered in proper perspective, and therefore, it is not consideration
at all. The right of the detenu, therefore, of making an effective representation is infringed and
the continued detention, therefore, would be rendered bad in law. Mr. Kapadia, therefore, urged
that the petition may be allowed and the order impugned may be quashed and set aside.

4. Mr. K. T. Dave, learned Assistant Government Pleader, has opposed this petition. On
being asked pointedly, after referring to the files, he states that there does not appear to be any
exercise undertaken for verifying the correctness of the affidavit of the petitioner (father of the
detenu) in contrast to the allegations made in the statements of anonymous witnesses.
However, he tried to submit that the appropriate authority of the Government has rejected the
representation after due consideration, and therefore, the Court may not entertain this petition.

5. Having regard to rival side contentions, the fact that emerges, without any dispute, is that a
representation was sent to the Governor on behalf of the detenu by the petitioner-Anwarali
Jaminali Fruitwala on December 31, 1999. The said representation was accompanied by an
affidavit sworn by the petitioner, wherein he stated that no incidents as alleged in the
statements of the anonymous witnesses were found to have occurred, on his personal inquiry
in that area. The said representation is rejected by the Government by one line communication
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stating that the representation made by the father of the detenu to "the Governor" dated 31-
12-1999 is rejected by the Government after consideration.

6. The question that requires consideration is whether the Government can be said to have
considered the representation in its proper perspective. The detenu had a right of making an
effective representation guaranteed under the Constitution [Art. 22(5)]. It is expected of the
Government to afford the detenu an earliest opportunity of making a representation against the
order and the very purpose behind providing this right is that the Government may reconsider
the decision of detaining the detenu in light of the representation. The right of making a
representation is not given to the detenu for mere mechanical rejection by the appropriate
authority without considering the points raised in the representation. No affidavit -in-reply is filed
either on behalf of the Government or by the detaining authority, and as is stated in all fairness
by the learned Assistant Government Pleader, no exercise is undertaken by the Government to
ascertain as to whether what is stated in the affidavit is correct or not. No attempt is made to
cross-check the contents of the affidavit, particularly when they contradict the statements of
anonymous witnesses, which form basis of the order of detention. Making of representation is
not an empty formality provided by the Constitution. The authority concerned is expected to
perform its duty with all seriousness and sincerity at its command. Such mechanical approach
in considering the representation would result in to rendering the provisions of Art. 22(5) of the
Constitution non-existent. Mechanical rejection of representation amounts to denial of right of
making a representation guaranteed under the Constitution. This in itself is sufficient to hold
that the continued detention of the detenu is bad in law. The petition deserves to be allowed on
this ground alone.

7. In view the above discussion, this petition is allowed. The impugned order of detention
dated November 8, 1999, passed against the detenu is hereby quashed. The detenu-Mohd.
Firoz Anwarbhai Fruitwala is ordered to be set at liberty forthwith, if not required in any other
matter. Rule is made absolute with no orders as to costs.

(MS) Petition allowed.

«r<ck^f yxftg< - øþsht< ymtbtrsf «Ô\r•tytu yxftg< yr^rlgb, 1985 - fjb 3(1) - Cth<Lþk ck^thK, 1950 - ytrxo. 22

(5) - «r<rlr^ðJ yuf s jexebtk mkûtuvtGþk fu <u rJathKt vAe lfthJtbtk ytÔGþk Au - ~þk mhfthu «r<rlr^ðJlu mtat y&obtk rJatGþO Au ? -

XhtJJtbtk ytÔGþk fu «r<rlr^ðJ fhJtltu n¬ ytvJtbtk ytÔgtu l&e fu, <u «r<rlr^ðJbtk WXtJujt BþÆtytulu gtuøg m•ttJt¤tytu îtht

rJathKbtk je^t rmJtg gkºtJ<T lfthe Nfu - «r<rlr^ðJ fhJt rJ»tu ck^thKtk fhtguje òudJtE rlh&of ytivatrhf<t l&e - ytJtu gkºtJ<T

«M<tJ «r<rlr^ðJle rJathKtbtk ytrxo. 22(5)le òudJtE Bþsc «r<rlr^ðJlt n¬ltu yMJefth fhu Au ylu ytrxofjlu rclyÂM<ðJ

c l t J u
A u .
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