IN THE H GH COURT OF GUJARAT AT AHMEDABAD

SPECI AL CIVIL APPLI CATION No 7514 of 1998

For Approval and Signature:

Hon' ble MR JUSTI CE D. C. SRI VASTAVA sd/ -

1. Whet her Reporters of Local Papers nay be all owed
to see the judgenents? No

2. To be referred to the Reporter or not? Yes

3. Whet her Their Lordships w sh to see the fair copy
of the judgenent? No

4, Whet her this case involves a substantial question

of law as to the interpretation of the Constitution

of India, 1950 of any Order nmade thereunder? No

5. VWhether it is to be circulated to the Cvil Judge?

SANG TABEN ATULKUMAR PATEL W FE OF DETTENU ATULKUNAR

Ver sus

DI STRI CT MAGQ STRATE

Appear ance:
MR NM KAPADI A for Petitioner
M .N. D. Ghil, A GP. for Respondent No. 1, 3, 4
M .B.T.Rao, for Respondent No. 2

CORAM : MR. JUSTI CE D. C. SRI VASTAVA
Dat e of decision: 26/02/99

DGEMENT

1. The petitioner, through this wit petition under

Article 226 of the Constitution of India, has challenged
the order dated 25.8.1998 passed by t he District
Magi strate, Sabar Kantha at H natnagar, under Section
3(2) of the Prevention of Black Marketing and Mai ntenance
of Supplies of Essential Comodities Act, (for short "The
Act") and has prayed for quashing the detention order
passed agai nst the husband of the petitioner and
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i medi ate rel ease of detenu fromillegal detention. The
petitioner is the wife of the detenu.

2. Fromthe grounds of detention it appears that

whol esale licence in crude, kerosene was issued in the
nane of the father in law of the petitioner, viz.
Ant ut bhai Kodar bhai Patel, who is running his business as
proprietor of Atul Trading Co. The other licence is held
in the nanme of the husband of the petitioner, who is
runni ng simlar business as proprietor of Parth Petrol eum
Modasa. He too is dealing in crude, kerosene. It was
all eged that the detenu was | ooking after the managenent
and admi nistration of Atul Tradi ng Conpany and was also
| ooking after the nanagenment and administration of Parth
Petrol eumas Proprietor. On 29.5.1998 watch was kept

over the activities of the detenu. It was found that 10
barrel s of kerosene were |oaded fromthe conpany of the
detenu as well as from Ranesh Trading Co. 8 barrels of

kerosene were | oaded from Atul Trading Co. and 2 barrels
of kerosene were | oaded from Ranesh Trading Co.in a tenpo
and were to be delivered in village Varthu. The
consi gnnent was neant for direct sale of kerosene which
was neant for public distribution to ration card holder

at subsidised rates. Statements of the driver of the
tenpo and that of the detenu and one Shri D. N Chamar was
taken by the Inspecting Staff. It was found that the

kerosene in 10 barrels was being transported for direct
sale for earning profit by indulging in black marketing
activities. Thi s activity was prej udi ci al for
mai nt enance of snooth supply of essential comodity.
Alternative remedies were taken into consideration which
were found insufficient hence the inpugned order of
detenti on was passed.

3. The inpugned order of detention has been
chal | enged on many grounds.

4. The first ground is that action was taken agai nst

the detenu on solitary incident hence the detention order
is bad in law. This contention has absolutely no force.
It is not a case where dangerous person was detained for
creating activities prejudicial for maintenance of public
order nor bootlegger was detained for indulging in
simlar activities prejudicial for maintenance of public
order. |In cases where supply of essential commodity is
obstructed even single incident wll be enough for
passing order of detention under the Prevention of Bl ack
Marketing Act. Repeated activity for passing such order
is not a condition precedent hence | do not find any
nmerit in this contention
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5. Learned A.G P., however, contended that in the

first place the order for preventive detention on
solitary incident in such cases is no bar and secondly he
contended that it is not a case of preventive detention
on solitary incident, rather there were past anticedents
of the detenu who was involved in such black marketing
activities. |In support of his contention he has referred
to the counter Affidavit of Shri V.M Vora, Detaining
Aut hority, which was sworn on 7.12.1998. In Para : 7 of
this Counter Affidavit four cases were reported against
the detenu. The first three cases nentioned in this para
relate to Atul Trading Co. which is proprietorship
concern of the father of the detenu, the 4th case rel ated
to the detenu who is proprietor of Parth Petroleum

However, these four cases were not disclosed in the
grounds of detention and for the first time in the
counter Affidavit the detaining Authority came with past
history. It is, therefore, clear that when the detention
order was passed the nmind of the Detaining Authority was
certainly influenced by the fact that on three earlier
occasi ons the detenu conmitted simlar black marketing
activities in relation to the concern run by his father
and nanaged by himand on one occasion he indulged in
simlar black marketing activity in relation to concern
owned by him These nmaterials should have been furnished
to the detenu and since this was not done the right of
the detenu to nake effective representation was affected.
The Apex Court in Bhut Nath v/s. State of West Benga

reported in A.I.R 1974 SC 806 on this point observed
that Article 22(5) of the Constitution of India vests a
real not illusory right that conmunication of the facts
is the cornerstone of the right of representation and
orders based on uncomuni cated materials are unfair and
illegal. In this case also certain crimnal activities
reported and unr eported wer e al so t aken into
consideration by the detaining Authority over and above
the instances comunicated to the detenu. On these facts
the Apex Court found that pl aci ng reliance upon
uncomuni cated reported or unreported incidents certainly
violated fundamental right of the detenu under Article
22(5) of the Constitution of India. Thus, on this ground
t he i mpugned detention order is rendered invalid.

6. Another contention has been that alternative

renedi es which are | esser drastic were not considered by
t he detaining Authority which has rendered his subjective
sati sfaction non-existent. It was specifically pointed
out that the alternative remedy of cancellation of
I icence was not considered by the detaining Authority.
From the grounds of detention it appears that the
detaining Authority had considered the fact of suspension
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of licence of the two concerns for a period of 90 days
with effect from 1.7.1998. The det ai ni ng
Aut hori tyfurther considered the possibility of |aunching
crimnal prosecution under the Essential Commodities Act,
under Section 12( AA) and found the sane to be
i neffective. This stand was taken in the count er
Affidavit dated 7.10.1998 of the detaining Authority.
But neither in the grounds of detention nor in this
counter affidavit as well as in the additional counter
Affidavit the detaining Authority considered the other
alternative renedy, viz. cancellation of licence. Since
there is no nention in the grounds of detention as well
as in the counter affidavits that alternative renedy of
cancel lation of licence was taken into account it can be
said that this alternative renmedy was not at al
consi dered Dby the detaining Authority before passing the
i mpugned order. |If nore than one alternative renedies
were available the detaining Authority was obliged to
consider all those renedi es and give reasons why those
remedies were ineffective and preventive detention was
the only effective renmedy. Since one of the alternative
renedi es, viz. cancel | ati on of licence was not
considered by the detaining Authority, his subjective
satisfaction stands vitiated, as a result of which the
i mpugned order of detention cannot be sustai ned.

7. The next cont enti on has been t hat t he
representation sent by the wife of the detenu (petitioner
herein) on 1.9.1998 was not considered by the State

CGover nrent . It appears from the record t hat t wo
representations dated 1.9.1998 were sent by the w fe of
the detenu. In one of the representations copies of

certain docunent s were demanded and in the other
representation of the sane date request was to forward
the copies of these representations to the concerned
officers imrediately who are conpetent to release the
husband of the petitioner. The grounds for revocation
were taken in this representation. One representation
demandi ng copi es of docunent was suitably dealt with and
copies were supplied. However, the second representation
dated 1.9.1998 was not at all considered by the State
Cover nment nor it was rejected. From the counter
Affidavit of the detaining Authority dated 24.12.1998 it
is clear that the representation dated 1.9.1998 was
received in the office of the detaining Authority on
3.9.1998. It was sent to the concerned departnment on
4.9.1998. It was inwarded on 8.9.1998. 6.9.98 was
Sunday. Thereafter a note was put up by the Mani atdar

Supply Departnent on 10.9.1998. The note was signed by
the District Supply Oficer on 11.9.1998 and was sent to
the office of the Detaining Authority. The Detai ni ng
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Authority sent back the file for preparation of another
note in detail to the supply departnment. 12th and 13th
Septenber 1998 were holidays. Note in detail was put up
before the District Magistrate on 14.9.1998. The
District Magistrate further wanted certain di scussion on
certain points. The matter was discussed and a note was
put up on 19.9.1998. It was signed by the District
Supply O ficer on 21.9.1998. The Note was signed by the
District Magistrate on 22.9.1998 neaning thereby that it
was rejected on 22.9.1998 and letter of rejection was
sent on the sane date. Papers were forwarded along with
rejection order to the State Governnment. Fromthe above
narration of facts it is clear that there was hardly any
necessity for the District Magistrate to go on discussing
the mater again and again at least twice right from
3.9.98 to 21.9.098. This delay can not be said to have
been satisfactorily expl ai ned. Moreover the detaining
Aut hority lost sight of the fact that he had no
jurisdiction to reject the representation of t he
petitioner after the detention order dated 25.8.1998 was

approved by the State Government on 5.9.1998. The
det ai ni ng Aut hority coul d have rejected t he
representation on or before 4.9.1998. Consequently this
rejection or der is wi t hout jurisdiction and is
consequently ill egal

8. So far as the State Governnment is concerned the
counter Affidavit of Shri P.R Shukla, Deputy Secretary to
the Governnent of GQjarat indicates that the State
Government did not consider the representation dated
1.9.1998 at all. Fromthis counter Affidavit it appears
that representation dated 1.9.1998 was signed by the
detenu on 5.9.1998 and was handed over to the Jailor by
the wife of t he det enu. The jailor sent the
representation on 5.9.1998 to the Chief Secretary. The
representation was noving fromone table to another on
7.9.1998 and 8.9.1998. On 8.9.1998 it was found by the
State CGover nirent that as the points in the said
representation pertained to the detaining Authority it
was sent to the District Magistrate, vide letter dated
8.9.1998 for necessary action. Beyond this in none of
the counter affidavits fromthe State of CGujarat it is
deposed that the representation dated 1.9.1998 sent by
the petitioner was ever considered and rejected by the
State Governnent. Non-consideration of representation by
the petitioner who is none-else than the wfe of the
detenu has rendered the detention order against the
detenu illegal. This is another ground for quashing the
detention order.

9. So far as Central Governnent is concerned it has
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to be blamed for non-consideration of representation
expedi tiously. From the counter Affidavit of Shri A. L.
Makhi j ani, Under Secretary in the Departnent of Consuner
Affairs, Mnistry of Food and Consuner Affairs, New
Delhi, it is clear that the representation dat ed
1/5.9.1998 was received on 8.9.1998. The del ay between
these two dates is not to be explained by the Central
CGover nrrent . A tel egramwas sent on 8.9.1998 calling for
parawi se conments and a reni nder was sent on 18.9.1998.
English version of the representati on was al so demanded
whi ch was received on 21.9.1998. Paraw se conments were

received on 28.9.1998. Still the representation was
rejected on 5.10.1998. There is no explanation of delay
bet ween 29.9. 1998 to 4.10. 98. In the absence of

explanation of delay it can be sai d t hat t he
representation of the detenu was not expeditiously
di sposed of by the Central Governnent which is another
ground for rendering the detention order illegal

10. There is no nerit in the attack that conplete
copy of licensing order of 1981 was not supplied to the
det enu. Para : 12 of the Counter Affidavit dated
7.12.1998 of the detaining Authority is conplete answer
to this attack wherein he has deposed that conplete copy
of the licensing order of 1981 was supplied to the detenu
at Page Nos. 115 to 130.

11. There is again no nerit in the contention that

the report of the State Governnent was not considered by
the Central CGovernnent. It was not necessary to depose
in the counter Affidavit filed on behalf of the Central
Governnent that the report of the State Governnment was
considered. Receipt of report from State Governnent,

gr ounds of detenti on, paraw se conment s and
representation of the detenu is admtted by the Central
CGover nrrent . It is not a case where these nmaterials were
not considered by the Central Governnent. Unl ess these

materials were considered the representation of the
detenu could not be rejected on 5.10.1998. As such it is
inplied that the report of the State GCovernment was
considered by the Central Governnent. There is no
obligation under Section 3(4) of the Act to consider the
report of the State Governnent imediately wthout
considering the representation, grounds of detention
parawi se conments and other material on record. The case
of Ms. Shakarkhanu Kanruddin Sattani v/s. The state of
Maharashtra, reported in 1985 Crimnal Law Reports,
Maharashtra, 237, is distinguishable on facts and has no
application to the facts of the case before ne.

12. In view of the aforesaid discussions on the
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points on which the detention order has been rendered
illegal there is no option but to quash the detention
order. The wit petition has therefore to be allowed and
is hereby allowed. The inpugned order of detention is
her eby quashed. The detenu shall be released from
custody forthwith unless wanted in sonme other case.
sd/ -
Date : February 26, 1999( D. C. Srivastava, J. )

*sas*
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