C/ISCA/18746/2011 JUDGMENT

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

SPECIAL CIVIL APPLICATION NO. 18746 of 2011

FOR APPROVAL AND SIGNATURE:

HONOURABLE MR.JUSTICE S.G. SHAH

1 Whether Reporters of Local Papers may be allowed
to see the judgment ?

2 [To be referred to the Reporter or not ?

3 |Whether their Lordships wish to see the fair copy of
the judgment ?

4  Whether this case involves a substantial question of
law as to the interpretation of the Constitution of
India or any order made thereunder ?

SAVLINGA BALSHANKAR JOSHIPURA....Petitioner(s)
Versus
STATE OF GUJARAT & 3....Respondent(s)

Appearance:

MR NM KAPADIA, ADVOCATE for the Petitioner(s) No. 1
MS AMITA SHAH, AGP for the Respondent(s) No. 1 - 2
MR AJ YAGNIK, ADVOCATE for the Respondent(s) No. 4
RULE SERVED for the Respondent(s) No. 3 - 4

CORAM: HONOURABLE MR.JUSTICE S.G. SHAH
Date : 01/12/2016
ORAL JUDGMENT

1. Heard | earned advocate M .N M Kapadia and
| earned AGP Ms.Amta Shah for the respondents
No. 1l and 2.

2. Petitioner has prayed for direction to the
respondents to grant her salary for the period
bet ween the nonths of January, 2011 to May, 2011
and to grant pensionary benefits like gratuity,
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provident fund, comuted pension and regular
pension with 9% interest. The petitioner has al so
prayed that pending final hearing of this
petition, the respondents should conplete the
process of pension papers and grant entire
pensionary benefit and not to pass any order of
recovery.

3. The wundisputed fact Iis to the effect that
petitioner was appoi nted as Assistant Teacher in
Gant-in-Aild H gh School run by respondent No.4
Trust we.f. 1.7.1985. However, at the tine of
j oi ni ng her service since school | eavi ng
certificate was disclosing her date of birth as
23.12.1951 instead of 23.12.1952, the date of
birth recorded wth the respondent No.4 was
23.12.1951. Therefore, petitioner has inmediately
submtted an application to respondent No.2 on
31.7.1985 i.e. imediately in the nonth of her
appointnment for necessary correction in her
service record by annexing birth date certificate
showi ng her date of birth as 23.12.1952.
Unfortunately, r espondent No. 2 has w t hout
correcting the date of birth, probably commtted
m stake and nentioned wong date of birth as
23.12.1953 in an order to regularise the
petitioner in her services. This fact was not
noticed by either side and therefore, ultimtely,
petitioner was retired on superannuation on
31.12. 2010, as if her date of birth is
23.12.1952. However, considering the resolution
dated 9.9.1992, <copy of which is produced at
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Annexure-Hl on page 45, whereby State Governnent
has considered that retirenent date of such
Teacher is to be extended till the end of the
academ c session since for couple of nonths, it
woul d be difficult for the school or institution
to appoint another Teacher and the retired
Teachers have anple experience and control over
the academc activities. In view of such
circular, petitioner was allowed to work from
January, 2011 to 31st May, 2011.

4. However, when pension papers were prepared by
respondent No.4 and sent to respondent No.3 on
6.12. 2001, the respondents No.1l to 3 could not
finalise the case of paynent of pension to the
petitioner till 24.1.2011 and she was not paid
the salary for the nonth from January, 2011 to
May, 2011. Therefore, though petitioner has made
several representations, instead of releasing
salary for the above-referred period and to
finalise the anobunt of pension, surprisingly,
respondents have on the contrary failed to
release the anount of gratuity and other

pensionary benefits, I ncl udi ng PF, W t hout
assi gni ng any val i d reason. Utinmtely,
respondents have replied to di fferent

representations of the petitioner by their letter
dated 20.8.2011 i.e. alnost after 8 nonths, now
di scl osing the reasons for non-paynent of salary
and retirement benefits that since date of birth
was not corrected wthin six nont hs of
appoi ntnent and that such correction was not nade
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in the service-book, petitioner is not entitled
to salary and pension as well as retirenent
benefits as clained by her. For the purpose,
respondents No.1 to 3 have relied upon their
resolution dated 11.8.1989.

5. However, it is clear that restriction by such
resolution to correct the date of birth 1is
applicable to the enployee and not to the
enployer and therefore, if at all there is
m stake on the part of enployer in recording any
date of birth and if such date of birth is
subsequently corrected by the enployer itself,
then, i1t cannot be said that the enployee has
sought <correction after five years so as to
attract provision of GR dated 11.8.1989.

6. Thereby, though the facts are quite clear
that practically, it is an error on the part of
the enployer in not recording the correct date
and not conveying it to the concerned authority
in tinme, and nore particularly, when petitioner
has approached the enployer just wthin a nonth
of her appointnment to correct her date of birth
and thereafter, practically, enployer has not
only corrected, but commtted a m stake in such
correction also, It cannot be said that
petitioner was at fault so as to deny her
legitimate benefits for the work done by her i.e.
in all for 17 nonths from January, 2010 to My,
2011. It is also necessary to recollect here
that, practically, departnent has endorsed the
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correct date of birth as 23.12.1953 instead of
correct date of birth being 22.12.1952, whereby
practically, petitioner is entitled to serve for
one nore year i.e. upto Decenber, 2012. However,
It is undisputed fact that neither the petitioner
has prayed for extension of one year because of
such m stake nor enpl oyer has asked her to retire
In Decenber, 2009 as if her date of birth is
23.12.1951. Thereby, practically, petitioner has
not taken disadvantage of such mstake in
recording the date of birth by the respondents
and therefore, she can never be punished by
refusing to release the salary of the period for
which she has worked in the departnment or by
denying her retirenent benefit considering the
period for which she has rendered her services
for the departnent.

7. In support of her claim in addition to the
basi c facts and pl eadi ngs as af or esai d,
petitioner has produced her appointnent letter
dated 12.8.1985 wherein her date of birth is
di scl osed as 23.12.1952 though it was disclosed
as 23.12.1951 in her service-book, which nakes it
clear that she is not at fault in making any
disclosure in the service-book, but it was
bonafi de m stake on the part of the departnent in
recording wong date of birth as 23.12.1951
instead of 23.12.1952. Such appointnent Iletter
dated 12.8.1985 is at Annexure-A. At Annexure-B
petitioner has produced copy of her letter dated
31.7.1985, which was imediately after her
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appoi ntment wherein she has sinply conveyed to
correct the date of birth from 23.12.1952 to
22.12.1952 i.e. change is only of one day which
would in any case not affect the tenure of the
services and dat e of retirenment because
I rrespective of date of birth being 22.12.1952 or
23.12.1952 petitioner has to retire on 31st
Decenber of a particular year. Therefore, when
petitioner was asked to retire on 31.12.2010 on
conpletion of 58 years, it is now clear that year
of her date of birth is considered as 1952 and
not as 1951 as shown in the service-book. It is
al so undi sputed fact that pursuant to resolution
referred herein above, she was allotted the work
till 31.5.2011 i.e. till the end of academc
sessi on.

8. The controversy arose because of office order
dated 6.3.1986 at Annexure-C, whereby, now,
departnent has again commtted a mstake in
di scl osing the date of birth of the petitioner as
23.12.1953. If such date is considered, then,
petitioner is entitled to serve upto 31.12.2011.
However, Annexure-D dated 6.12.2010, nakes it
cl ear t hat petitioner has retired we.f.
31.12. 2010, though she has been allowed to serve
till the end of academ c year. However, because
of such m stakes and error, may be bonafide by
the departnent, the petitioner has to suffer huge
| oss since she has not been paid retirenent
benefits and salary for five nonths only on the
ground that her service-book is show ng the date
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of birth as 22.12.1951 though it was corrected by

the departnent so as to consider It as
22.12.1952, as back as in the year 1985 and t hat
too within a nonth of appointnent. It is also

clear from the record that such correction was
sought for by the petitioner which is within a
mont h of her appointnent and therefore, condition
of GR dated 11.8.1989 would not conme in way of
such correction.

9. Thereafter, even after sever al
representati ons by t he petitioner, when
respondents could not resolve the issue by
granting the retirenent benefit, pension and
failed to pay salary for five nonths, petitioner
has no option, but to file present petition. It
Is also evident from the record that petitioner
could not get the copy of service-book in tine,
which she had to ask for wunder the R ght to
Information Act, and it is only after that, the
respondents have provided a photocopy of service-
book to her. The perusal of service-book confirns
that there is no fault on the part of the
petitioner in any manner whatsoever even if her
date of birth is recorded as 22.12.1951 in such
servi ce- book. However, the respondents have
failed to realise that in fact such service-book
t hough discloses the date of birth as 22.12.1951
at initial date of starting such service-book,
practically, that colum has been corrected by
disclosing the correct date of birth being
22.12. 1952, However , whi | e maki ng such
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correction, respondent No.4 has not endorsed the
dat e of such correction and t her ef ore,
respondents No.1 and 3 are trying to take
di sadvantage  of such clerical | acuna, but
considering the discussion herein above, when it
Is quite clear that ©petitioner has already
applied for correction wthin 30 days from her
date of appointnent, there is no reason to
bel i eve that such correction was made beyond the
period of five years as provided in Crcular
dated 11.8.1989. The remaini ng correspondence and
its reply are now not nuch mterial to be
di scussed herein since, now, it is evident from
the record that there is no fault of the
petitioner so far as the non-disclosure of her
correct date of birth in service-book is
concerned, though in my view service-book is
perfectly disclosing the date of birth as
22.12.1952, even if such correction is nade at
bel ated stage, but it is done by the departnent
and not by the petitioner.

10. Though the facts and circunstances are very
much clear and in favour of the petitioner, the
respondents have resisted the petition by filing
an affidavit-in-reply only on 3. 9. 2016,
di scl osi ng that pursuant to order dated 26.6.2012
by this Court, while admtting the petition, the
provi sional pension has been granted in favour of
the petitioner and she has been paid the sane.
However, for confirmng the final pension, they
are relying upon the G R dated 11.8.1989 again
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contending that since the correction is not nade
within five years of appointnment or confirmtion,
such correction is now not permssible. However
as discussed herein above, there is no delay on
the part of the petitioner in seeking correction
of date and therefore, even if proper date is not
di scl osed on record, because of the mstake or
error on the part of the departnent, then,
petitioner cannot be asked to suffer. To that
extent, detailed judgnment on the point in Special
Cvil Appl i cation No. 11423  of 2009 dated
22.11. 2016 is necessary to be recollect, which
makes it clear that such restriction Iis on the
part of the enployee and not the enployer and
therefore, enployer is free to get the date
corrected even after the period of five years.
However, as discussed herein above, it is nmade
clear that even in service-book the corrected
date is very well nmentioned and therefore, there
Is no evidence whatsoever to show that date of
birth was not corrected within five years and
therefore, reference of GR dated 11.8.1989 is
basel ess.

11. It is also clear that the factual details and
docunents regarding date of birth of t he
petitioner, which are disclosed on record, are
not in dispute. Wereas, so far as salary for the
period between January, 2011 to My, 2011 is
concerned, unfortunately, the respondents are
relying upon a letter dated 24.6.2011, wherein
the respondent No.4 has conveyed to respondent
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No.3 that petitioner has served the institution
voluntarily as disclosed by her in her farewell.
However, such fact has been negatived by the
petitioner by filing an affidavit-in-rejoinder
dated 13.11.2016, making it clear that she has
never volunteered to work wthout sal ary
confirmng that she cannot afford to work w thout
salary at the fag end of her services and
thereby, she categorically stated on oath that
statenent nmade in her nanme in communi cation dated
24.6.2011 is not admitted. It is also stated that
she has worked as per the instructions by the
authorities pursuant to Crcular dated 9.9.1992
to continue the service of academc staff till
the end of academ c year. Therefore, there is no
substance in such defence by the respondents.

12. The overal | facts, ci rcunst ances and
di scussi on herein above nakes it clear that there
Is clear arbitrariness and selectiveness on the
part of respondents No.l1 to 3 in not releasing
the salary of the petitioner for the period
bet ween January, 2011 to May, 2011 though she has
rendered her services as per the GR dated
9.9.1992 and therefore, petitioner is certainly
entitled to full salary for all these five
nmonths. The G R only nekes it clear that such
period of services should not be counted for
cal cul ation of pension and other benefits.
Simlarly, when there is no fault on the part of
the petitioner so far as disclosure of her date
of birth in service record is concerned, the act
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of the respondents to withhold all her retirenent
benefits with pension, even though she has worked

till 31.12.2010, is also arbitrary, selective and
| mpr oper SO al so I rregul ar and i 11 egal.
Ther ef or e, I n view  of above facts and

ci rcunstances, the petition needs to be all owed.

13. The petitioner is relying upon the decision
in the case of Vijay L. Mehrotra Vs. State of U P.

reported in AIR 2000 SC 3513(2), wherein, Hon ble

Suprenme Court has awarded 18% interest. The

petitioner is also relying upon S.K. Dua v. State
of Haryana reported in AIR 2008 SC 1077, wherein,
Hon’ bl e Suprene Court has renmanded the matter

back to the H gh Court for considering issue of
interest to be paid for such delayed paynent
because the Hgh Court has dismssed such
petition even wthout 1issuing notice to the
respondent authorities.

14. It would be appropriate to recollect the
decision in the foll ow ng cases:

(1) AIR SC 3966 between KSRTC v. K. O Varghese

(2) AIR 2001 SC 2433 between Gorakhpur University
v. Shitla Prasad Nagendra

(3) AIR 2000 SC 1918 between R Veerabhadram v.
Gover nnent of AP

(4) State of Kerala v. M Padmanabhan Nair between
1985(1) SCC 429

Wherein Hon’ble Supreme Court of India has
reiterated its wearlier view holding that the

pension and gratuity are no |longer any bounty to
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be distributed by the Governnent to its enpl oyees
on their retirenent, but, have becone, as per the
decisions of the Hon'ble the Suprene Court of
India, valuable rights and property in their
hands and any culpable delay in settlenent and
di sbursenent thereof nust be dealt wth the
penalty of paynent of interest at the current
market rate till actual paynent to the enpl oyees.
The said legal principle laid down by Hon'ble
Suprene Court of India still holds good in so far
as awarding the interest on the del ayed paynents

to the appellant is concerned.

15. Reference to the decision in Letters Patent
Appeal No.1429 of 2015 between State of Cujarat
v. @jarat State Pensioners Federation dated
4.1.2016 is also relevant wherein the Division
Bench of this Hgh Court has confirnmed the
reasoned judgnment dated 16.6.2015 of |[|earned
Single Judge in Special Gvil Application no.8251
of 2015. Since the Division Bench has endorsed
the reasoning of the learned Single Judge, | am
not reproducing all those reasoning because they
are available in public domain but pursuant to
such reasoning, now, it is clear that in case of
del ayed paynent of retired benefit, enployees are
certainly entitled to interest thereon. It cannot
be ignored that there is reference of Governnent
Resol ution dated 8.10.2014 in such unreported
cases but wunfortunately governnent did not cone
forward to disclose their own circulars on the
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subj ect.

16. It is needless to nention that iif the
respondents have erroneously w thheld paynent to
which the petitioner herein is entitled in |aw
for paynent of penal anmount on the del ayed
payment .

17. Therefore, the petition is allowed. Thereby,
now, the respondents are directed to pay the
salary for the period between January, 2011 to
May, 2011 to the petitioner and to fix her fina

pension as if she retired on 31.12.2010 w thout
any issue i.e. as if her date of birth 22.12. 1952
Is corrected in her service record at the
rel evant point of tinme by the departnent i.e. by
considering that she has not applied for such
change in violation of GR dated 11.8.1989.
Ther eby, the respondents have to pay all

consequential retirenment benefits and pension to
the petitioner after adjusting the provisional

pension that nay be paid pursuant to interim
order dated 26.6.2012 with 6% interest from the
due date till the actual paynment wthin four
nmonths from the date of receipt of wit of this
order. However, it is mde clear that if such
paynent is not made within four nonths, then the
respondents shall pay the interest @9%

18. Rule is made absolute. Drect service 1is
permtted.

(S.G. SHAH, J.)
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binoy

THE HIGH COURT
OF GUJARAT

VW PY
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