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FINDINGS

APPEALING AN I-589 ASYLUM DENIAL TO THE BOARD OF
IMMIGRATION APPEALS: A COMPREHENSIVE LEGAL RESEARCH
REPORT

When an Immigration Judge denies an I-589 Application for Asylum and for Withholding of Removal, the
applicant retains the right to appeal that decision to the Board of Immigration Appeals[4], the highest
administrative appellate body for reviewing immigration decisions within the Executive Office for
Immigration Review. This report addresses the procedural, substantive, and strategic considerations that
asylum practitioners must understand to effectively represent clients pursuing BIA appeals of denied asylum
applications. The most critical fact is the mandatory 30-day deadline-an appeal that arrives even one day late
will be dismissed without consideration of the merits, absent extraordinary circumstances warranting equitable
tolling[16][33]. Once properly filed, the BIA conducts an entirely paper-based review without courtroom
proceedings, applying a "clearly erroneous" standard to the immigration judge's factual findings (including
credibility determinations) and a de novo standard to legal questions and the application of law to
facts[12][14][31]. For asylum cases specifically, the appeal typically consumes 6 to 18 months for resolution
from filing through final BIA decision, though non-detained cases frequently exceed two years while detained
cases may resolve in a few months[3]. The appeal process provides critical strategic value: while the appeal is
pending, the applicant cannot be removed and may renew work authorization (Form I-765) if previously
eligible[32]. Understanding the interplay between substantive asylum law, procedural requirements, standards
of review, and Ninth Circuit precedent is essential to maximizing the likelihood of success or, if success
proves unlikely at the BIA level, preserving issues for federal court review.

The Critical Procedural Framework: Filing Deadlines and Jurisdictional Requirements

The first-and most consequential-procedural requirement is the unforgiving 30-day deadline for filing the
Notice of Appeal. [8 C.F.R. § 1003.38(b)][16] mandates that the Notice of Appeal (Form EOIR-26) must be
received by the Board within 30 calendar days after the immigration judge renders an oral decision or, if the
judge issues a written decision without an oral pronouncement, within 30 calendar days after the date the
written decision was mailed[5][16]. This is a receipt-based deadline, not a filing-based deadline-the BIA does
not follow the "mailbox rule" and instead calculates deadlines according to the time of receipt at the Clerk's
Office[16]. This distinction is critical for practitioners attempting to file by mail, as the document must
physically arrive at the BIA's office within the 30-day window, not simply be deposited in the mail
system[2][5]. If notice is sent by mail, practitioners may add three additional calendar days to account for
standard mail delivery times, giving an effective 33-day window only if mailing is the chosen method[3].
However, electronic filing through ECAS (the BIA's Electronic Case Access System) eliminates this
ambiguity and is now the standard method of filing for most parties[6].

The Board has no authority whatsoever to extend the 30-day regulatory deadline for filing a Notice of Appeal
under [8 C.F.R. § 1003.38(b)][16]. Until very recently, this meant that an appeal arriving even one day late
would be summarily dismissed without any consideration of equitable tolling or extraordinary circumstances.
However, in [Matter of Morales-Morales, 28 I&N Dec. 714 (BIA 2023)][33], the BIA reversed its prior
position and held that equitable tolling applies to late-filed appeals under [8 C.F.R. § 1003.38(b)][16]. The
BIA characterized the 30-day deadline as a "claims-processing rule" rather than a "jurisdictional rule," thereby
carving out a narrow exception to strict compliance[33]. To establish equitable tolling under the test adopted
from [Holland v. Florida, 560 U.S. 631 (2010)][33], an appellant must demonstrate both (1) that the party was
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pursuing its rights diligently despite the late filing, and (2) that an extraordinary circumstance prevented
timely filing[33]. Notably, the BIA indicated that ordinary delays in mail delivery (such as sending an appeal
via regular rather than express mail) do not constitute extraordinary circumstances[33]. More recently, in
[Diaz v. Wilkinson, 50 F.4th 1283 (11th Cir. 2024)][36], a federal court of appeals vacated a BIA dismissal of
a late-filed appeal, finding that the BIA had applied the equitable tolling standard incorrectly and departed
from its own precedent by failing to recognize that a FedEx delivery failure (when FedEx failed to deliver on
the expected next business day) could constitute an extraordinary circumstance[36]. This suggests that while
equitable tolling is narrowly available, it may apply in situations involving genuine courier service failures or
other compelling circumstances beyond a party's control.

The procedural consequence of missing the deadline is summary dismissal of the appeal. [8 C.F.R. §
1003.1(d)(2)(i)(H)][5] authorizes the Board to summarily dismiss an appeal as untimely if it fails to meet
essential statutory or regulatory requirements[5]. A summary dismissal means the Board does not address the
merits of the asylum claim-it simply rejects the appeal on procedural grounds and the immigration judge's
removal order becomes final. At that point, the only remaining option is to file a petition for review with the
appropriate federal circuit court of appeals, and even that petition must be filed within 30 days of the BIA's
dismissal order[13]. Practitioners representing detained clients must be especially vigilant about the deadline,
as detention facility mail systems sometimes cause delays[16]. For detained clients, the appeal must still be
received by the Board within the 30-day period; depositing the appeal in a detention facility's internal mail
system or giving it to facility staff to mail does not toll the deadline[16].

Once the Notice of Appeal is timely filed with the required $110 filing fee (or approved fee waiver request on
Form EOIR-26A)[2][5], the BIA will accept the appeal and docket it. The appellant should receive a
docketing notice from the BIA's Clerk's Office within a few weeks[3]. After receipt of the docketing notice,
the BIA will issue a scheduling order (also called a briefing schedule) that sets deadlines for the parties to file
written briefs[3][6]. For non-detained appellants, the typical timing involves each party receiving 21 calendar
days to file its initial brief, with the government having an additional 21 days after the appellant's brief is
due[6]. If the appellant intends to file a brief and indicates so on Form EOIR-26, failing to file a brief within
the scheduled deadline may result in summary dismissal of the appeal[3][56].

The Notice of Appeal Form and Specifying Grounds

Form EOIR-26, the Notice of Appeal from a Decision of an Immigration Judge[2], is a multi-page form that
must be completed carefully. The form is printed on blue paper and serves as the initiating document for the
appeal[3]. The form requires several key pieces of information: the full names and "A" numbers (alien
registration numbers) of all respondents/applicants appealing the decision[2][5]; the location where the last
hearing was held[5]; and-critically-a statement of the specific grounds for the appeal[2][5][34].

The specification of grounds for appeal is not a mere formality. [8 C.F.R. § 1003.3(b)][2] requires that the
statement of grounds be detailed and specific. The Board has repeatedly emphasized that vague generalities,
generic recitations of law, and general assertions of immigration judge error are insufficient and may result in
summary dismissal[2][34][37][45][56]. In one illustrative case cited by the Board, a pro se appellant merely
stated that "the [IJ] erred in finding that the respondent failed to prove a well-founded fear of persecution,"
without specifying what particular facts were misconstrued, what legal standards were misapplied, or what
specific evidence the IJ failed to consider[34]. The Board summarily dismissed that appeal, explaining: "We
are unable to determine from the respondent's stated reason for his appeal whether the error he alleges relates
to the particular facts of his case, the law applied to them by the immigration judge, or both"[34]. This
example illustrates why practitioners must take time to identify and articulate the specific grounds for appeal

Page 3
(c) 2026 The Law Offices of Fernando Hidalgo, Inc.



before filing Form EOIR-26. The statement of grounds need not fit within the space provided on the form
itself; it can be continued on attached pages, provided those pages are clearly labeled with the appellant's
name and A number[2][5].

Practitioners should identify grounds across several categories: incorrect factual findings (including credibility
determinations), incorrect application of legal standards, discretionary determinations, due process or
procedural violations, and mixed questions of law and fact[34][37][45]. For asylum cases specifically,
common grounds for appeal include: (1) the immigration judge made an adverse credibility finding that is
clearly erroneous under the presumption of credibility[8][11][34][45]; (2) the judge misapplied the burden of
proof or the legal standard for "well-founded fear of persecution"[34][37][45]; (3) the judge failed to
recognize a protected ground for persecution (race, religion, nationality, political opinion, or membership in a
particular social group)[10][34]; (4) the judge improperly concluded the applicant was "firmly resettled" in
another country[50]; (5) the judge failed to properly analyze whether the government is unable or unwilling to
protect the applicant from persecution by private actors[7]; (6) the judge failed to consider CAT (Convention
Against Torture) eligibility as an alternative form of relief[11][20][23]; and (7) the judge failed to consider or
properly weigh country conditions evidence[25]. The notice of appeal should also indicate whether the
appellant will file a separate brief or written statement in support of the appeal[2][5][34]. If the appellant
indicates that a brief will be filed, the Board will include briefing deadlines in the scheduling order; failure to
file the brief by the deadline may result in dismissal of the appeal[2][3][34][56].

Standards of Review and Their Critical Importance

Understanding the standards of review is essential to framing arguments effectively and knowing what types
of arguments will receive what level of scrutiny from the Board. [8 C.F.R. § 1003.1(d)(3)][12][14] establishes
different standards for different categories of findings: the Board reviews findings of fact (including credibility
determinations) under a "clearly erroneous" standard, while the Board reviews questions of law, discretion,
judgment, and all other issues de novo[12][14][31][34]. This distinction is not merely technical-it profoundly
affects the likelihood of success on appeal.

Clearly Erroneous Standard for Factual Findings. The clearly erroneous standard is highly deferential to the
immigration judge. A factual finding is clearly erroneous only when the Board is "left with the definite and
firm conviction that a mistake has been committed"[14][34][45]. The Board will not reverse a factual finding
merely because it would have weighed the evidence differently or decided the facts differently had it been the
original fact-finder[14][34][45]. Instead, the Board must defer to the immigration judge's findings unless,
when viewing the record in its entirety, no reasonable fact-finder could reach the conclusion the judge
reached[14][34][45]. This is a demanding standard. For asylum cases, factual findings include determinations
about what actually happened to the applicant in the country of origin, whether the applicant's testimony is
credible, whether the applicant was actually persecuted in the past, and whether the applicant faces a
reasonable possibility of persecution in the future if returned[12][14][34][45].

Clear Error and Credibility. Credibility determinations receive particular deference under the clearly erroneous
standard. [INA § 208(b)(1)(B)(iii)][21] establishes factors relevant to credibility, including demeanor, candor,
responsiveness, inherent plausibility, consistency between written and oral statements, internal consistency of
statements, consistency of statements with other evidence of record (including State Department country
reports), any inaccuracies or falsehoods, and any other relevant factor[11]. However, following the Supreme
Court's decision in [Garland v. Dai, 141 S. Ct. 1669 (2021)][8], the BIA must apply a presumption of
credibility when reviewing an immigration judge's decision. Under [Garland v. Dai][8], if the immigration
judge does not explicitly make an adverse credibility finding-that is, if the judge does not explicitly state that
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the applicant is not credible-then the BIA must presume the applicant's testimony is credible on appeal[8]. If
the BIA wishes to overcome this presumption and find the applicant not credible, the BIA must make that
adverse credibility determination explicitly and based on clear evidence in the record[8][11]. This creates an
important opportunity for appellants: if the immigration judge's decision does not contain an explicit adverse
credibility finding, practitioners should argue forcefully on appeal that the presumption of credibility applies
and that the government has failed to overcome it[8][11].

De Novo Review for Legal Questions. By contrast, the Board applies de novo (independent) review to
questions of law, legal interpretation, discretion, judgment, and the application of law to established
facts[12][14][31][34][45]. The Board does not defer to the immigration judge's legal conclusions and reviews
the law with fresh eyes[14][34]. This means that if the immigration judge misapplied a legal standard-for
example, by requiring the applicant to prove a persecution claim by a standard stricter than the law allows-the
BIA will reverse that error without deference[14][34][45]. Legal questions include whether the applicant
meets the definition of "refugee" under [INA § 1101(a)(42)][21], whether the persecution the applicant
suffered was motivated by one of the five protected grounds, whether the applicant has a well-founded fear of
future persecution, and whether the applicant qualifies for withholding of removal or CAT protection[12][21].

Mixed Questions of Law and Fact. Many asylum issues fall into the category of "mixed questions of law and
fact," where the Board must review underlying factual findings for clear error while reviewing the application
of law to those facts de novo[14][31][34][45]. For example, whether a particular set of facts constitutes
"persecution" is a mixed question: the Board must defer to the immigration judge's factual findings about what
happened to the applicant, but the Board applies de novo review to the legal determination of whether those
facts meet the legal definition of persecution[14][31][34][45]. Similarly, whether a proposed particular social
group (PSG) is cognizable under asylum law is a legal question subject to de novo review[34][47][48], but
whether the applicant actually belongs to that group is a factual question subject to clear error
review[34][47][48].

This distinction is particularly important given the Supreme Court's pending decision in Urias-Orellana v.
Bondi[57][60]. In that case, currently pending before the U.S. Supreme Court, the parties are debating
whether federal courts of appeals must defer to the BIA's determination that a particular set of undisputed
facts does not constitute "persecution" for asylum purposes[57][60]. The central issue is whether a persecution
determination is primarily a factual question (subject to substantial evidence review) or a legal/mixed question
(subject to de novo review)[57][60]. While the Supreme Court has not yet issued its decision, oral argument
suggested that a majority of justices may favor a deferential standard for persecution determinations[57][60].
The BIA, for its part, treats persecution determinations as legal or mixed questions subject to de novo
review[45][46]. Practitioners should be aware of this unsettled legal landscape when briefing BIA appeals-the
standards may change depending on how the Supreme Court ultimately resolves Urias-Orellana.

The Current Legal Landscape: Key Developments Affecting Asylum Appeals

Recent BIA Precedent on Particular Social Groups. The Board's 2024 decision in [Matter of K-E-S-G-, 29
I&N Dec. (BIA 2024)][10] significantly tightened the standards for asylum claims based on membership in a
particular social group. That decision held that persons persecuted solely on account of their sex do not qualify
for asylum, because sex alone does not meet the legal definition of a particular social group (PSG) under
asylum law[10]. The Board further held that "groups defined solely by the characteristics of sex and
nationality contain no narrowing features" and therefore lack the necessary particularity and social distinction
required for a cognizable PSG[10]. This decision makes it harder for applicants fleeing gender-based violence
to prevail on asylum claims-they must now establish a more narrowly defined PSG (such as "single mothers

Page 5
(c) 2026 The Law Offices of Fernando Hidalgo, Inc.



unable to leave abusive relationships in El Salvador" rather than simply "women in El Salvador targeted by
gang violence")[10]. Practitioners representing female clients fleeing gender-based violence should carefully
craft the PSG definition to include additional limiting characteristics beyond sex alone[10].

Additionally, in [Matter of O-A-R-G-, 29 I&N Dec. 30 (BIA 2025)][44], a very recent decision, the Board
addressed PSGs defined by former status or employment. The Board held that where an applicant claims
membership in a PSG defined by former status (such as "former police officers of Colombia"), the applicant
must demonstrate that the harm they fear is motivated by their current membership in the PSG, not solely by
their prior conduct while in that status[44]. This requires applicants to present evidence that the persecutor
targets former members of the group indiscriminately or views them as an ongoing threat, rather than merely
retaliating for actions the applicant took while actively holding the status[44]. The decision underscores the
importance of country conditions evidence and expert testimony demonstrating how a persecutor views and
treats a group over time[44].

Government Acquiescence in Torture and CAT Claims. In [Matter of C-G-T-, 28 I&N Dec. 740 (BIA
2023)][7], the Board clarified standards for asylum applicants (and withholding of removal applicants)
claiming persecution by private actors when the government is unable or unwilling to protect them. The
decision addressed a case involving a gay, HIV-positive man from the Dominican Republic who claimed
asylum based on past abuse by his father[7]. The Board held that immigration judges cannot impose an
absolute requirement that an applicant report abuse to authorities as a condition of proving
persecution-instead, the reasonableness of reporting (or not reporting) must be assessed in context[7].
Particularly for child applicants, the Board noted that "any attempt to report may make the child's
circumstances worse" and that children cannot be expected to articulate their fear or approach law
enforcement in the same way adults would[7]. The Board also reversed the immigration judge's finding that
the applicant would not face harm upon return simply because the applicant was not openly gay in the country
of origin[7]. Instead, the Board reaffirmed that applicants cannot be expected to hide fundamental aspects of
their identity to avoid persecution[7]. This decision is helpful precedent for appellants arguing that a
government's failure or unwillingness to protect them from private persecutors, or their reasonable fear of
futility in reporting, should not defeat their asylum claims.

Equitable Tolling for Late Appeals. As discussed above, [Matter of Morales-Morales, 28 I&N Dec. 714 (BIA
2023)][33] marked a significant shift in BIA practice by recognizing equitable tolling as an exception to the
strict 30-day appeal deadline[33]. While this does not change the fundamental rule that appeals must generally
be filed within 30 days, it creates a potential avenue for appellants whose late appeals are caused by
extraordinary circumstances and whose counsel exercised diligence in pursuing the appeal[33]. Practitioners
should carefully document any circumstances that might support an equitable tolling argument, such as mail
delivery failures, counsel errors, or genuine emergencies[33][36].

Credential and Asylum Clock Issues. The Trump administration policy memorandum EOIR PM 25-28 (issued
April 11, 2025) permits immigration judges to pretermit (summarily dismiss) asylum applications found to be
legally insufficient without holding a merits hearing, based solely on the I-589 form itself[51]. This represents
a significant procedural change that will likely affect some appellants whose original asylum applications
were dismissed on this basis[51]. Practitioners should be aware that if an asylum application was pretermitted
without a merits hearing, the appeal strategy may focus on arguing that the application was sufficient or that
the legal and procedural grounds for pretermission were incorrect[51].

No Prosecutorial Discretion. As of January 2026, prosecutorial discretion in removal proceedings is
effectively non-existent, and the prior Doyle memo (which provided guidance on prosecutorial discretion) no
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longer applies[51]. This means that settlement discussions and requests for the government to exercise
discretion to abandon or narrow charges are unlikely to be successful. Practitioners should focus instead on
substantive legal arguments and defenses.

San Francisco and Northern California Specific Context

Ninth Circuit Controlling Precedent and Favorable Standards. The Ninth Circuit, which covers Northern
California, has established more applicant-favorable precedent in several key asylum areas. For instance, the
Ninth Circuit has adopted a broader interpretation of government acquiescence in torture under CAT claims
than some other circuits, holding in [Reyes-Reyes v. Ashcroft, 384 F.3d 782 (9th Cir. 2005)][23] that
government acquiescence can include "willful blindness" by officials-the government need not have actual
knowledge of torture if it deliberately ignored or chose not to investigate reports[23]. Additionally, the Ninth
Circuit has been more receptive to particular social group claims based on family relationships, sexual
orientation, and gender-based violence than some other circuits[23]. Appellants in Northern California should
emphasize Ninth Circuit precedent when briefing their appeals, as the BIA often cites to circuit law and is
aware that its decisions may be reviewed by the Ninth Circuit.

San Francisco Immigration Court and Judge Tendencies. The San Francisco Immigration Court, located at
[100 Montgomery Street, Suite 800, San Francisco, California][7], operates with three hearing locations (San
Francisco proper, Concord, and another location). Immigration judges in the San Francisco area have certain
procedural tendencies that may affect how appellants frame their appellate arguments. Some judges are known
to accept detailed written submissions and are receptive to continuances for evidence gathering, while others
move cases along more quickly. When appealing from a San Francisco judge's decision, practitioners should
tailor the appeal brief to address the specific errors the judge made, recognizing the judge's particular
reasoning and any gaps in the judge's analysis that the BIA might be persuaded to correct.

San Francisco Asylum Office Interview Patterns. For applicants whose asylum cases proceeded through the
San Francisco Asylum Office before being referred to immigration court, understanding the office's typical
interview patterns and procedures may be helpful context. The San Francisco Asylum Office generally
conducts detailed interviews and considers extensive corroborating evidence. If an asylum application was
denied at the Asylum Office level and then appealed to immigration court where the immigration judge made
additional findings, the appellate brief should address both any errors in the immigration judge's decision and
any arguments that were not fully developed or considered at the asylum office stage.

State Law Protections and California Implications. California state law provides certain protections that may
intersect with immigration proceedings. Under [PC § 1473.7][29], applicants convicted of crimes in California
state court may challenge those convictions based on immigration consequences, which could then affect
removal proceedings. Under [PC § 1203.43][29], certain immigration consequences can be addressed through
post-conviction relief. If an applicant's case involves prior California criminal convictions, counsel should
investigate whether any of those convictions can be modified or vacated under California law, as doing so
could potentially eliminate or narrow grounds of removability or bars to asylum eligibility.

Strategic Analysis: Framing the Appeal

Identifying Realistic Appeal Issues. Not all appeals succeed. Before investing significant time and resources in
briefing, practitioners should honestly assess which issues have a realistic chance of success at the BIA. The
clearly erroneous standard for factual findings is demanding, and immigration judges' credibility assessments
receive substantial deference[14][34][45]. If the judge made explicit adverse credibility findings supported by
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specific record evidence, reversing that finding on appeal will be difficult unless the record clearly shows the
judge misunderstood or mischaracterized the applicant's testimony[11][34]. Conversely, pure legal errors and
mixed questions of law and fact are reviewed de novo and have a better chance of success on
appeal[14][34][45].

Asylum Claims Involving Particular Social Groups. If the applicant's asylum claim is based on membership in
a particular social group, the appeal should carefully define the PSG and provide detailed evidence that the
group is cognizable (immutable or difficult to change characteristic, socially distinct, with defined
boundaries)[34][47][48]. In light of [Matter of K-E-S-G-][10], applicants claiming persecution based on
gender must include additional narrowing characteristics. Practitioners should cite circuit court
precedent-particularly Ninth Circuit precedent-that is more favorable to PSG claims than the current BIA
approach[10][47][48].

Well-Founded Fear Standard. The applicant must establish both a subjective and objective fear of
persecution[19][43][46]. The objective component is satisfied if there is a "reasonable possibility" of
persecution-a chance as low as 10% may suffice[19][43]. If the immigration judge imposed a higher standard
(requiring the applicant to show "more likely than not" harm in the future, which is the withholding of
removal standard, not the asylum standard), this is a legal error subject to de novo review and
reversal[19][34][46].

Past Persecution and Presumptions. If the applicant has suffered persecution in the past, the applicant is
presumed to have a well-founded fear of future persecution[19][43]. This presumption can be rebutted only if
the government shows a fundamental change in circumstances in the country or that the applicant could
reasonably relocate to another part of the country[19][43]. If the immigration judge imposed the burden on the
applicant to disprove changed circumstances or to prove inability to relocate, that is a legal error[34][37][45].
Additionally, if the persecutor is the government, there is a presumption that relocation is unreasonable
(applicants cannot be expected to flee to another part of their own country if the government is persecuting
them)[34][37][45].

Expert Evidence and Country Conditions. BIA briefs should cite extensively to expert reports, country
conditions evidence, and authoritative sources such as State Department Country Reports on Human Rights
Practices, Human Rights Watch reports, and Amnesty International assessments[25][58]. Country conditions
evidence is admissible on appeal if it was admitted in the immigration court record below[28]. If the
immigration judge ignored or failed to properly weigh country conditions evidence, this can be argued as legal
error[25][28]. Additionally, the BIA can take administrative notice of current events and official documents
such as country condition reports, even if those documents were not admitted in the immigration court
record[28].

Ineffective Assistance of Counsel as an Alternative Ground. If the applicant's original attorney provided
ineffective assistance that contributed to the adverse decision, the applicant may pursue a motion to reopen
based on ineffective assistance of counsel under the [Matter of Lozada, 19 I&N Dec. 637 (BIA 1989)][29]
framework. This requires showing that counsel's performance was deficient and that the deficiency prejudiced
the applicant's case[29]. While a motion to reopen is distinct from a direct appeal, ineffective assistance claims
are sometimes raised in conjunction with appeals if the appeal is pending[29]. Recently, the BIA held in
[Matter of Morales-Morales][33] that equitable tolling may apply to late-filed motions to reopen based on
ineffective assistance of counsel, potentially providing another pathway for relief[33][29].

Practical Implementation: The Briefing Process
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Timeline and Scheduling. After Form EOIR-26 is received by the BIA, the BIA will issue a scheduling order
typically within a few weeks for detained cases, but often many months later for non-detained cases[3]. The
scheduling order will specify the deadline for the appellant to file its brief (usually 21 days from the date of
the scheduling order)[6]. The government (DHS/ICE) then has an additional 21 days to file its response
brief[6]. The appellant may file a reply brief if circumstances warrant, but reply briefs are not granted
automatically and require a motion[6][40].

Brief Preparation and Format. The BIA requires briefs to be well-organized, clear, concise, and properly
cited[40][6]. Briefs should include a concise statement of facts and procedural history, a statement of issues
presented for review, the standards of review applicable to each issue, a summary of arguments, the full
arguments with citations to record and law, and a short conclusion stating the precise relief sought[40][6].
Briefs should not exceed 35 pages unless a motion to exceed the page limit (with extraordinary and
compelling reasons) is granted[40]. Asylum law complexity or generally difficult legal issues are not sufficient
justification for exceeding the page limit[40]. The brief should be double-spaced, use readable font, and
include a table of contents and table of citations[40].

Practitioners should avoid misstatement or omission of facts, and should not include purely conclusory
statements without supporting evidence[37][40][45][59]. If facts are not in dispute, the brief should expressly
adopt the immigration judge's factual recitation[40]. If facts are disputed, the brief should set forth the facts
clearly and identify points of contention, citing the record[37][40][45]. Every legal argument should be
supported by citations to the record below, applicable law, and relevant precedent[37][40][45].

Evidence Submission. The BIA does not consider new evidence on appeal that was not admitted in the
immigration court record below[28]. If an appellant wishes to submit new evidence, the submission must be
accompanied by a motion to remand proceedings to the immigration judge for consideration of that new
evidence[28]. A motion to remand is appropriate if the new evidence is material, was not available and could
not have been discovered at an earlier stage, and would likely change the immigration judge's
decision[26][28]. For asylum cases, new country conditions evidence or an updated expert declaration may
support a motion to remand[28][29].

Oral Argument. The appellant may request oral argument on the Notice of Appeal (Form EOIR-26) or in the
appeal brief[5][40]. Oral argument is rarely granted-it is reserved for novel or complex cases, and the Board
decides in its discretion whether to grant it[4][40][55]. If oral argument is granted, the appellant and the
government will present oral arguments before a BIA panel, typically at BIA headquarters in Falls Church,
Virginia, though some arguments may be conducted telephonically[4]. Practitioners who are granted oral
argument should prepare carefully, anticipating questions the BIA panel may have and being ready to respond
to the government's arguments.

Standards of Review and How to Challenge Immigration Judge Errors

Challenging Factual Findings Under the Clearly Erroneous Standard. To prevail in reversing an immigration
judge's factual finding under the clearly erroneous standard, the appellant must show that the BIA should be
"left with the definite and firm conviction that a mistake has been committed"[14][34][45]. This is a high bar.
However, practitioners can succeed by demonstrating that the immigration judge mischaracterized or
misunderstood the record. For example, if the immigration judge stated that the applicant testified to fact X,
but the record clearly shows the applicant testified to fact Y, the appellant can argue that the judge's finding is
clearly erroneous and rest on this objective factual error[34]. Similarly, if the immigration judge stated that no
corroborating evidence was submitted, but the record contains several corroborating documents, this is a clear
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mischaracterization of the record that supports reversal[34].

Overcoming the Presumption of Credibility. Following [Garland v. Dai][8], if the immigration judge's decision
does not contain an explicit adverse credibility finding, the appellant should argue forcefully that the
presumption of credibility applies[8][11]. Many immigration judges phrase their decisions in terms of
concluding that the applicant "failed to establish eligibility" without explicitly stating the applicant is not
credible[8][11]. Under [Garland v. Dai][8], this phrasing is insufficient to rebut the presumption of
credibility[8][11]. If the government (DHS) on appeal wishes to argue the applicant is not credible, the
government must make an explicit adverse credibility finding and cite specific record evidence supporting that
finding[8][11].

Legal Errors and De Novo Review. When the immigration judge misapplies a legal standard, the appellant
should argue for de novo review and reversal without regard to deference[14][34][45]. Common legal errors in
asylum cases include: (1) imposing an incorrect burden of proof (e.g., requiring the applicant to prove "more
likely than not" for asylum rather than "reasonable possibility"); (2) failing to apply presumptions (e.g.,
presumption of well-founded fear after past persecution); (3) misinterpreting the definition of a protected
ground or particular social group; (4) failing to properly analyze nexus (whether the persecution was
motivated by a protected ground); and (5) misapplying the standard for government ability or unwillingness to
protect[11][19][34][46]. Each of these is a question of law reviewed de novo[14][34][45].

Risk Assessment and Likelihood of Success

High Probability of Success. An appeal has a relatively high probability of success when: (1) the immigration
judge made an explicit legal error (misapplied a legal standard, failed to apply an applicable presumption, or
misinterpreted the law); (2) the record contains clear corroborating evidence that the judge ignored or failed to
weigh; (3) the judge's factual findings rest on a clear mischaracterization of the record; (4) the judge failed to
analyze a required element of the asylum claim (such as nexus); or (5) the judge failed to address an
alternative form of relief (withholding of removal or CAT protection). These categories involve either pure
legal error (de novo review, higher chance of reversal) or clear factual error (objective misstatement of record,
higher chance of reversal despite the deferential standard)[34][45].

Medium Probability of Success. An appeal has a medium probability of success when: (1) the immigration
judge made adverse credibility findings but without explicit language or with limited record support for the
credibility determination; (2) the immigration judge misweighted evidence (e.g., gave too little weight to
country conditions evidence or expert testimony); (3) the immigration judge applied the law correctly but
applied it rigidly without adequate fact-finding; or (4) mixed questions of law and fact are involved where the
underlying factual findings are not clearly erroneous but the application of law to facts may be
reviewable[14][34][45]. These appeals require the BIA to find clear error in factual findings or to reverse the
immigration judge's application of law to established facts-both are possible but not certain outcomes[34][45].

Low Probability of Success. An appeal has a low probability of success when: (1) the immigration judge made
credible, detailed factual findings with explicit adverse credibility determinations supported by specific record
evidence; (2) the immigration judge properly applied all applicable legal standards and did not misinterpret
the law; (3) the immigration judge addressed all elements of the asylum claim and considered all proffered
evidence; (4) the case involves credibility and demeanor assessments (the immigration judge, as the original
fact-finder who observed the applicant's testimony, has substantial deference); or (5) the applicant simply did
not meet the burden of proof for asylum eligibility[14][34][45]. These appeals face the severe headwind of the
clearly erroneous standard and require the appellant to convince the BIA that the immigration judge made a
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clear mistake despite the appellate court's deference to the judge's findings[34][45].

Federal Court Review After BIA Denial

If the BIA denies the asylum appeal, the applicant may petition the appropriate U.S. Circuit Court of Appeals
for judicial review[13][38][41]. The petition for review must be filed within 30 days of the BIA's final
decision[13][38][41]. This deadline is jurisdictional and is generally not subject to extension or equitable
tolling (unlike the BIA appeal deadline)[13][38][41]. The petition for review must be filed with the court of
appeals that has jurisdiction over the applicant's case, which is typically the circuit that includes the
immigration court that issued the original decision (the Ninth Circuit for Northern California cases)[9][13].
The petition must include a copy of the final BIA decision and state the grounds for review[13][38][41].

Federal courts applying the APA (Administrative Procedure Act) must uphold agency decisions unless they are
"arbitrary and capricious" or unsupported by substantial evidence[13][38][41]. For pure legal questions, courts
apply de novo review[13][38][41]. For factual findings, courts typically defer to the agency unless the findings
are not supported by substantial evidence in the record[13][38][41]. The effect is that federal court review is
generally more deferential to the BIA than the BIA's review is to the immigration judge. However,
practitioners can raise constitutional claims (due process, equal protection, free speech, etc.), challenges based
on the APA, and challenges asserting that the BIA applied the wrong legal standard[9][13][38]. Additionally,
pursuant to [INA § 242(a)(2)(D)][13], courts of appeals may review constitutional claims and questions of law
related to the final removal order[13].

A petition for review does not stay (pause) the removal order[13][38][41]. Applicants can request a stay from
the BIA, and if the BIA denies it, can request a stay from the federal court[13][18]. Stay requests are evaluated
under the standard set forth in [8 C.F.R. § 1003.6][15]: the applicant must show either that there has been an
intervening change of law or that the BIA abused its discretion[15]. Obtaining a stay of removal is not
automatic and requires meeting a demanding standard[13][15][18].

Critical Deadlines and Timeline Summary

The timeline for a complete BIA appeal typically unfolds as follows. First, the immigration judge issues a
decision (oral or written) denying asylum. The 30-day clock for filing Form EOIR-26 begins running from the
date of the oral decision or the date the written decision was mailed[5][16]. The appellant must ensure that
Form EOIR-26, the filing fee (or fee waiver request), and the proof of service are received by the BIA-not
merely mailed-within the 30-day window[2][5][16]. Once Form EOIR-26 is received, the BIA dockets the
appeal and issues a docketing notice[3]. Weeks or months later (depending on whether the appellant is
detained)[3], the BIA issues a scheduling order with briefing deadlines[3][6]. The appellant typically has 21
days from the scheduling order to file its brief[6]. The government has an additional 21 days to file a response
brief[6]. The appellant may file a reply brief within 21 days of the government's brief if a motion is
granted[6][40]. The BIA then takes the case "on the papers" for decision, meaning a BIA panel reviews the
briefs, record, and evidence without holding a hearing[4][3]. For detained cases, a decision typically issues
within a few months of briefing completion[3]. For non-detained cases, a decision may take 6 to 18 months or
longer after briefing is complete[3]. Once the BIA issues its final decision, the 30-day deadline to file a
petition for review with the federal circuit court of appeals begins running[13][38][41].

Throughout the BIA appeal, the applicant is protected from removal[15] and may renew work authorization if
previously eligible (Form I-765 application may be filed based on pending appeal status)[32]. However, the
applicant may be detained during the appeal process if DHS takes custody, though certain protections against
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prolonged detention apply[15].

Conclusion and Strategic Recommendations

Appealing an I-589 asylum denial to the BIA is a complex undertaking requiring careful attention to
procedural requirements, substantive asylum law, and evidentiary standards. The 30-day deadline for filing
Form EOIR-26 is jurisdictional and inflexible except in the narrow circumstances where equitable tolling
applies[16][33]. Once the appeal is properly filed, the BIA conducts a paper-based review applying clearly
erroneous review to factual findings and de novo review to legal questions[12][14][31]. The BIA's precedent
continues to evolve, with recent decisions tightening standards for particular social group claims[10][44]
while also clarifying protections for applicants fleeing gender-based violence and private persecution[7].

Practitioners should conduct an honest assessment of the immigration judge's decision to identify errors with
realistic prospects of reversal[34][37][45]. Legal errors and mischaracterizations of the record have the best
chance of success, while credibility determinations (absent explicit adverse credibility findings unsupported
by clear record evidence) are difficult to reverse given the clearly erroneous standard[14][34][45]. Briefs
should be meticulously prepared, properly cited, and carefully tailored to the specific errors in the immigration
judge's decision[40][6][34]. Ninth Circuit precedent should be emphasized given Northern California's
location within that circuit[4][23].

Ultimately, while some asylum appeals will succeed at the BIA, many will not. Those that do not succeed at
the BIA may proceed to federal court review, though federal courts also apply deferential standards to agency
findings. Nevertheless, appealing to the BIA provides a critical opportunity to develop arguments, create a
record for federal court review, and potentially obtain relief. For many applicants, the BIA appeal represents
the last realistic opportunity to avoid removal.

---
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