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Presidential Power Expansion and Constitutional Constraints: A Century of Executive Authority from Myers
v. United States (1926) to Learning Resources, Inc. v. Trump (2026)

Executive Summary

This comprehensive research report examines the expansion of presidential constitutional powers across five
specific domains-the pardoning power, the taxing authority, the power over international trade, the authority to
wage war, and the mechanisms by which presidents have marginalized Congress-over a one-hundred-year
period from 1926 through February 2026. The report documents how presidents from both parties have
systematically expanded executive authority beyond its original constitutional bounds, particularly through the
use of emergency declarations, executive orders, and statutory reinterpretation. Critically, the Supreme Court's
decision on February 20, 2026, in Learning Resources, Inc. v. Trump, represents a significant judicial check
on this expansion, holding that the president cannot impose tariffs under the International Emergency
Economic Powers Act (IEEPA) absent explicit congressional authorization, thereby reaffirming Congress's
constitutional monopoly over taxation.

The central finding of thisresearch isthat presidential power has expanded dramatically since Myersv. United
States (1926) established the president's removal authority, but this expansion has followed distinct trajectories
depending on the power in question. The removal power itself-the core executive prerogative-has steadily
expanded under the Roberts Court through decisions that narrow congressional exceptions to presidential
control.[1][3] Conversely, the president's substantive policy-making power has faced increasing constraints
through the Court's application of the major questions doctrine and its 2024 overturning of Chevron deference,
which had previoudly allowed broad deference to agency interpretations of ambiguous statutes.[4] The pardon
power has remained effectively unrestricted, constrained only by impeachment and congressional inability to
limit it, making it a potentially dangerous tool for political favoritism.[9][10] Tax and tariff authority has been
explicitly reserved to Congress by Article | of the Constitution, yet presidents have repeatedly attempted to
circumvent this limitation through emergency statutes like IEEPA, leading to the February 20, 2026 Supreme
Court intervention.[1][2][6][10][10] War powers have expanded dramatically through successive presidential
assertions following the Korean War, Vietnam, and especially post-9/11 military authorizations. Finally, the
legidlative branch has been systematically weakened through a combination of executive orders, emergency
declarations, and in recent years, explicit presidential rhetoric characterizing Congress as obstructionist and
illegitimate.

The February 20, 2026 Supreme Court ruling in Learning Resources, Inc. v. Trump demonstrates that the
judicial branch can till constrain executive overreach, though the decision also reveals deep doctrina tensions
within the Roberts Court, which has simultaneously granted presidents expansive immunity for official acts
while denying them authority to impose tariffs unilaterally.[1][2][4][6] This report provides the comprehensive
constitutional, statutory, and historical analysis necessary to understand both the mechanisms of presidential
power expansion and the emerging-though fragile-judicial and statutory constraints that may limit further
executive aggrandizement.

I. Introduction and Historical Context: The Foundation of Presidential Power Debates

The question of presidential power in the United States has been central to American constitutional
governance since the founding. Unlike parliamentary systems where the chief executive remains subordinate
to the legidature, the American Constitution vests the executive power in a separate individual-the
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President-whose authority derives not from Congress but from the Constitution itself. Article 11, Section 1 of
the Constitution provides that " The executive Power shall be vested in a President of the United States of
America," while Article 11, Section 3 imposes the correlative duty that the President "shall take Care that the
Laws be faithfully executed." These deceptively simple provisions have been the subject of intense
constitutional struggle for more than two centuries, with presidents consistently reading them expansively to
justify powers far beyond what the text explicitly grants.[9]

The one-hundred-year period examined in this report-from 1926 to 2026-encompasses the transformation of
the presidency from a largely restricted office, constrained by Congress's control of appropriations and
statutory authority, into what some scholars have termed the "Imperial Presidency."[5][9] This transformation
did not occur smaoothly or inevitably. Rather, it followed a pattern of crisis and opportunity: presidents claimed
extraordinary powers during emergencies (Lincoln during the Civil War, FDR during the Great Depression
and World War |1, subsequent presidents during the Cold War and post-9/11 conflicts), and when those crises
receded, the extraordinary powers frequently remained, absorbed into the normal machinery of executive
governance.[5] The enabling mechanisms have been multiple; statutory grants of authority (some explicit,
others ambiguous), executive orders issued without explicit statutory basis, emergency declarations under
statutes like the National Emergencies Act and IEEPA, and the president's removal power over subordinate
officials, which the Supreme Court has repeatedly held to be constitutionally based and largely untrammeled
by congressional restrictions.[1][3]

This report traces five distinct presidential powers across this century and examines how each has been
expanded, the mechanisms of that expansion, and the constraints-particularly the February 20, 2026 Supreme
Court decision-that have emerged to check further aggrandizement. The report also examines the relationship
between presidential power expansion and the systematic undermining of congressional authority and
legitimacy, including the use of executive rhetoric to characterize the legislative branch as obstructionist,
illegitimate, or even traitorous.[5] Thisrhetorical dimension is not merely political; it serves a constitutional
function by delegitimizing the branch whose constitutional powers the president seeks to usurp.

I1. The Congtitutional Foundation: Myersv. United States (1926) and the Doctrine of Executive Removal
Authority

The starting point for any analysis of executive power expansion is Myersv. United States, decided by the
Supreme Court on May 24, 1926. In that case, Chief Justice William Howard Taft, himself aformer president,
wrote a sweeping opinion establishing that the president possesses inherent constitutional authority to remove
from office any executive official whom the president has appointed, without needing Senate approval or
demonstrating good cause. The case arose from President Woodrow Wilson's removal of a postmaster-Frank
Myers-without seeking the approval required by federal statute, which mandated that postmasters could be
removed only with Senate consent.

Taft's opinion in Myers is extraordinarily broad. It holds that "The President is empowered by the Constitution
to remove any executive officer appointed by him by and with the advice and consent of the Senate, and this
power is not subject in its exercise to the assent of the Senate, nor can it be made so by an act of Congress."
Taft grounded this holding in Article I1's vesting of "the executive Power" in the President, coupled with the
duty to "take Care that the Laws be faithfully executed." Taft reasoned that if the president cannot remove
subordinates at will, the president cannot be held accountable for their actions, and therefore cannot fulfill the
constitutional duty of faithful execution. This reasoning contains an implicit theory of constitutional
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accountability: the people can hold the president responsible for the executive branch’'s conduct because the
president controlsit absolutely; if Congress could insulate officials from presidential removal, the
responsibility-accountability nexus would be broken.

The Myers doctrine is foundational to understanding twentieth-century presidential power expansion because
it established the constitutional basis for the president's command of the executive branch. Once Myers was
decided, the president’s increasing ability to expand executive power became dependent on the president's
ability to staff the executive branch with loyal subordinates who would implement the president's policy
views, even if those views contradicted statutory language or congressional intent.[1][3][5] Subsequent
Supreme Court decisions have whittled away at Myers through the recognition of exceptions-the Humphrey's
Executor (1935) exception for officials exercising "quasi-legislative” or "quasi-judicial” functionsin
independent agencies, and the Morrison v. Olson (1988) exception for prosecutorial officials with significant
independence requirements.

However, the Roberts Court (2005-present) has steadily narrowed these exceptions. In SeilaLaw LLC v.
Consumer Financial Protection Bureau (2020), the Court struck down tenure protection for the CFPB
Director, holding that such protection violated Article |1's vesting of executive power in the President. In Free
Enterprise Fund v. Public Company Accounting Oversight Board (2010), the Court invalidated "dual
for-cause" removal restrictions that placed two layers of tenure protection between the President and a
subordinate officer. The Court's reasoning, articulated in Seila Law, is that the President must be able to
oversee and control officers exercising executive power, and tenure protection frustrates this control by
insulating officials from presidential direction and removal.

The expansion of the removal power has direct implications for the expansion of executive power generally.
Asthe President gains greater ability to remove and replace subordinates, the President gains greater ability to
direct executive branch policy in whatever direction the President chooses. Unlike Congress, which must pass
legislation through bicameral procedures with presidential veto threat, the President can simply remove an
agency head and appoint a successor who will reinterpret the agency's statutory mandate in a different
direction.[1][3] This has been particularly evident in the Trump administrations, where rapid turnover in
cabinet and agency positions allowed the President to reshape policy across the executive branch without
legislation.

I11. Presidential Crisis Powers and the Expansion of Emergency Authority: Lincoln, FDR, and the Statutory
Framework

If Myers established the president's constitutional authority to control the executive branch, the great crises of
American history-the Civil War, the Great Depression and World War 11, the Cold War, and the post-9/11
period-provided the opportunities for presidents to claim powers vastly beyond those explicitly granted by
Article I1.[5][9] Each of these crises saw presidents assert "emergency powers' that lacked clear constitutional
or statutory basis, and in each instance, Congress either acquiesced, granted retroactive authorization, or
proved powerless to prevent the assertion.

President Abraham Lincoln's suspension of habeas corpus during the Civil War exemplifies this pattern.
Article |, Section 9 of the Constitution provides that "The Privilege of the Writ of Habeas Corpus shall not be
suspended, unless when in Cases of Rebellion or Invasion the public Safety may requireit." This provision
appearsin Article |, vesting the suspension power in Congress. However, Lincoln concluded that when

Page 4
(c) 2026 The Law Offices of Fernando Hidalgo, Inc.



rebellion threatened the nation's survival, he possessed the inherent constitutional authority to suspend habeas
corpus without awaiting congressional action. Lincoln ordered General Winfield Scott to suspend the writ near
railroad lines connecting Philadel phia to Washington, and when Chief Justice Roger Taney issued awrit of
habeas corpus in the case of John Merryman (a suspected Confederate sympathizer detained at Fort

McHenry), Lincoln simply ignored it. Taney issued an opinion holding that only Congress could suspend
habeas corpus, but he acknowledged that he lacked the physical power to enforce the writ against military
forces. Lincoln later sought and received congressiona authorization for the suspension (in the Habeas Corpus
Suspension Act of 1863), but the essential point was that the President had already suspended the writ based
on claimed emergency power.

Franklin D. Roosevelt's expansion of presidential emergency power during the Great Depression and World
War 1l was far more extensive and more consequential for the long-term trajectory of executive
authority.[5][9] FDR issued executive orders reorganizing vast swaths of the executive branch, seized steel
mills, implemented wage and price controls, and issued Executive Order 9066, which authorized the military
to exclude al persons of Japanese descent from the West Coast and incarcerate them in "relocation centers'-a
direct deprivation of liberty with minimal due process.[5] The Gold Clause cases challenged some of FDR's
actions, but the Court declined to impose significant constraints. Executive Order 9066 was upheld in
Korematsu v. United States (1944), where the Court applied a deferential "strict scrutiny” that essentially
validated the executive's national security judgment.

The statutory framework for presidential emergency powers emerged only after the abuses of the Nixon
administration became apparent. The National Emergencies Act (NEA), enacted in 1976, attempted to limit
presidential emergency powers by requiring that emergency declarations automatically expire after one year
unless renewed and by providing that Congress could terminate an emergency through alegidative veto.
However, the Supreme Court's 1983 decision in INS v. Chadha struck down legidlative vetoes as
unconstitutional, meaning that to terminate an emergency, Congress must pass a joint resolution that can be
either signed by the President or overridden by a two-thirds majority in both chambers. Since the President
who declared the emergency will likely veto a termination resolution, Congress faces a near-insurmountable
hurdle to ending presidential emergency declarations.

The International Emergency Economic Powers Act (IEEPA), enacted in 1977 as a successor to the Trading
with the Enemy Act of World War |, grants the President broad authority to regulate international economic
transactions during declared national emergencies. The statute requires that the President declare "an unusual
and extraordinary threat ... to the national security, foreign policy, or economy of the United States'
originating "in whole or substantial part outside the United States," but Congress provided no meaningful
definition of these terms and no mechanism for congressional override short of the near-impossible two-thirds
veto override. Asthe Brennan Center for Justice has documented, |EEPA has become the most frequently
invoked emergency statute, with 65 of 71 emergency declarations since 1976 relying on |EEPA as the sole or
primary authority. This reflects a dramatic expansion of emergency power: what was intended as a rarely-used
tool for genuine national emergencies has become a routine mechanism for presidential action on matters
Congress has considered and rejected or wished to address through normal |egislative processes.

President Trump'sinvocation of emergency power to fund border wall construction (2019) epitomizes the
modern abuse of emergency authority. Trump declared a national emergency to redirect appropriated military
construction funds to wall construction, despite Congress's having rejected wall funding in the appropriations
process. Congress voted twice to terminate the emergency, with bipartisan majorities on the first vote, but
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Trump vetoed the termination resolutions, and Congress could not muster a two-thirds override. The
emergency remained in place until Biden took office, demonstrating that once an emergency is declared,
Congresss practical ability to terminateit is negligible.

IV. The Five Constitutional Powers: Historical Expansion and Current Status
A. The Pardon Power: Unconstrained Authority with Political Consequences

The pardon power, enumerated in Article |1, Section 2, grants the President the authority to "grant Reprieves
and Pardons for Offences against the United States, except in Cases of Impeachment.”[9][10][9] The Supreme
Court has characterized this power as "plenary"-unlimited except for impeachment cases-and has held that
Congress cannot restrict the President's pardoning authority.[9][9] In Ex parte Garland (1867), the Court held
that "The power thus conferred is unlimited, with the exception stated. It extends to every offence known to
the law, and may be exercised at any time after its commission, either before legal proceedings are taken, or
during their pendency, or after conviction and judgment.”"[9]

The pardon power has three primary limitations: (1) it applies only to federal crimes, not state crimes; (2) it
cannot be used to overturn impeachments; and (3) technically, it can be exercised only after a crime has been
committed.[9][10][9] Beyond these narrow constraints, the pardon power is essentialy unbridled. Presidents
may pardon without any formal process, without consulting prosecutors or judges, without regard to the
severity of the crime or the offender's rehabilitation prospects, and even preemptively, pardoning individuals
before charges are filed.[9][ 10][9] Thisis apower of breathtaking scope, often described in comparative
constitutional law as something closer to ancient prerogatives of mercy than to modern constitutional powers
subject to rule of law.

The historical trgjectory of the pardon power shows expansion from George Washington's pardon of whiskey
rebels (1795) through Abraham Lincoln's use of pardons and commutations to encourage desertions from the
Confederate Army to contemporary presidential clemency for political allies and family members.[9][10][9]
The most famous pardon-Gerald Ford's 1974 pardon of Richard Nixon-was controversial precisely because it
revealed the pardon power's potential to shield presidents and their associates from criminal
accountability.[9][9] That pardon cost Ford substantial political capital and likely contributed to his 1976
electoral defeat, but it could not be legally challenged or overridden.[9][9]

The Trump administrations have exemplified the expansion of the pardon power for political purposes. During
hisfirst term (2017-2021), Trump issued 237 pardons and commutations, many for political aliesincluding
Michael Flynn, Roger Stone, Paul Manafort, and Charles Kushner. Upon leaving office, Trump's legal team
appears to have considered the possibility of a self-pardon-whether the President could pardon himself-though
Trump left office without attempting it. Legal scholars remain divided on whether self-pardons are
constitutional; some argue that the fundamental principle that no person may be judge in his own case
precludes a self-pardon, while others contend that the Constitution's text contains no explicit prohibition.[9]

During the transition to Trump's second term in 2025, Trump issued controversial pardons for Capitol rioters
convicted of obstructing Congress's certification of the 2020 election results, and for hisformer national
security advisor Michael Flynn (previously pardoned in December 2020). Biden, before leaving officein
January 2025, issued controversial pardons for his son Hunter Biden (for gun and tax convictions) and for his
siblings and their spouses, apparently as a prophylactic measure against anticipated Trump retaliation. These

Page 6
(c) 2026 The Law Offices of Fernando Hidalgo, Inc.



recent uses of the pardon power reveal atroubling tragjectory: the power is being deployed not for mercy or
correction of injustice, but for partisan protection of political allies and family members, and as a mechanism
to shield individuals from anticipated prosecution.[9]

The pardon power represents the least constrained of al presidential powers. There is no statutory limitation,
no requirement of congressional or judicial authorization, and no meaningful review mechanism.[9][10][9]
The only constraints are impeachment (which the pardon cannot overturn) and the power of political
opposition and public opinion-constraints that have proven weak in contemporary politics.[9] The pardon
power thus stands as a clear illustration of how a constitutional power can expand beyond its intended scope
through unchecked presidential exercise, constrained only by political rather than legal mechanisms.

B. The Taxing Power: Constitutional Reservation to Congress and IEEPA Overreach

Article |, Section 8 of the Constitution explicitly vests "the Power ... To lay and collect Taxes, Duties, Imposts
and Excises' in Congress, not the President. The Framers deliberately separated the taxing power from the
executive, recognizing from English history that control of taxation was essential for legislative primacy. The
Constitution provides further that "all Bills for raising Revenue shall originate in the House of
Representatives'-a structural protection ensuring that revenue legislation originates in the chamber directly
accountable to voters.

Despite this explicit constitutional reservation, presidents have repeatedly attempted to exercise tax authority
through emergency declarations and statutory reinterpretations. The most aggressive contemporary exercise of
claimed tax authority is President Trump'sinvocation of |EEPA to impose tariffs-a practice that escalated
dramatically during the second Trump administration (2025-2026).

From February through April 2025, President Trump issued a series of executive ordersinvoking IEEPA and
declaring national emergencies based on purported crises (fentanyl trafficking, trade imbalances) to justify
imposing tariffs of up to 125% on imports from specific countries and, eventually, a 10% baseline tariff on all
imports from all countries.[1][2][3][6][10][10][10] The tariff regime collected approximately $175 billion
from importers before being struck down by the Supreme Court.[2][3][6][10] The Trump administration
argued that IEEPA's authorization for the President to "regulate ... importation or exportation” of property
during a declared national emergency implicitly included the power to impose tariffs.[1][2][3][6][10][10]

The Supreme Court's February 20, 2026 decision in Learning Resources, Inc. v. Trump definitively rejected
this argument.[1][2][3][6][10][10][10] Chief Justice John Roberts, writing for a six-justice majority, held that
"IEEPA does not authorize the President to impose tariffs' and emphasized that tariffs are unambiguously a
form of taxation, which the Constitution reserves exclusively to Congress.[1][2][3][6][10][10] The Court
noted that Article | vestsin Congress "the Power ... To lay and collect Taxes, Duties, Imposts and Excises,"
that the Framers deliberately separated the taxing power from the executive, and that tariffs are "a branch of
the taxing power" that historically provided substantial revenue to the federal government.[1][2][3][6][10][10]

Raberts's opinion applied the "major questions doctrine," requiring that if Congress intends to delegate "vast
economic and political significance" authority-particularly involving "the core congressional power of the
purse"-Congress must do so in clear and unambiguous terms.[1][2][3][6][10][10] The Court observed that
when Congress has delegated tariff authority in other statutes (Section 232 of the Trade Expansion Act of
1962; Section 301 of the Trade Act of 1974; Section 122 of the Trade Act of 1974), it has done so explicitly,
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with specific procedural requirements and limitations.[1][2][3][6][10][10] By contrast, IEEPA contains no
reference to tariffs or duties, no definition of the term "regulate," and no indication that Congress intended to
delegate the constitutional taxing power to the President.[1][2][3][6][10][10]

Justice Brett Kavanaugh's dissent argued that IEEPA's history and the Nixon administration's 1971 use of its
predecessor statute (the Trading with the Enemy Act) to impose tariffs established that Congress intended
|EEPA to grant tariff authority.[1][2][4][4][10] However, the majority noted that no President had used |EEPA
to impose tariffs in the statute's nearly fifty-year history prior to Trump's 2025 actions, suggesting that the
power, if it existed, was not recognized as such.[1][2][3][6][10][10][10]

The February 20, 2026 decision represents a significant check on presidential expansion of tax authority.
However, the decision also revealed doctrinal uncertainty about the scope of |EEPA's remaining authority and
left open the possibility that presidents could impose tariffs under other statutory authorities (Section 232,
Section 301, Section 122, Section 338) that contain more explicit or historically-recognized delegations of
tariff authority.[1][2][3][6][10][10] The Trump administration immediately announced that it would invoke
Section 122 of the Trade Act of 1974 to impose atemporary 10% tariff within days of the February 20 ruling,
demonstrating that while |EEPA tariffs were invalidated, the President retains substantial tariff authority under
other statutes.[1][2][3][6][10]

The taxing power caseillustrates a crucial principle: where the Constitution explicitly assigns a power to
Congress, courtswill not easily find implicit delegations of that power to the President, particularly where the
delegation lacks clear statutory language and deviates from historical practice. This principle-that ambiguous
delegations of "vast economic and political significance" require clear congressional authorization-is the magjor
guestions doctrine, which emerged as a significant constraint on presidential power in the Roberts Court era.

C. The Power Over Trade and International Commerce: Tariffs, Treaties, and Executive Agreements

The consgtitutional allocation of trade power is complex, involving both congressional authority under Article |
and presidential authority under Articlell. Article | grants Congress the power "To regulate Commerce with
foreign Nations, and among the several States' and to "lay and collect ... Duties, Imposts and Excises." Article
Il grants the President the power to make treaties (with Senate approval) and various enumerated foreign
affairs authorities.

The historical evolution of trade power has seen significant presidential expansion, particularly through the
use of executive agreements rather than treaties (which require Senate ratification). The Reciprocal Trade
Agreements Act of 1934 granted the President the authority to negotiate trade agreements and impose
reciprocal tariff reductions without requiring Senate ratification or even prior congressional approval. This
represented a massive del egation of congressional trade power to the President, justified as necessary to
respond quickly to changing market conditions and competing nations' trade policies.

Subsequent presidential administrations have used the RTAA and its successors to expand presidential trade
authority. The Trade Expansion Act of 1962 granted the President authority under Section 232 to impose
tariffs or quotas on imports deemed to threaten national security, based on an investigation by the Commerce
Department. The statute contains no definition of "national security,” providing the President with
extraordinary discretion to determine what constitutes a national security threat. The Trump administration
used Section 232 extensively during both hisfirst term (2017-2021) and second term (2025-2026), imposing
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steel and aluminum tariffs on the purported basis of national security.

The Trade Act of 1974 granted the President authority under Section 301 to retaliate against foreign "unfair
trade practices’ with tariffs or other trade restrictions, and under Section 122 to address "large and serious’
balance-of -payments deficits with temporary tariffs of up to 15% for 150 days. All of these statutory
authorities represent conscious congressional delegations of trade power to the President, though in varying
degrees of explicitness and with varying procedural requirements.

The Trump administration's attempt to use |EEPA to impose tariffs was an effort to circumvent these
explicitly-del egated trade authorities by invoking an emergency statute with more ambiguous language and
fewer procedural requirements.[1][2][3][6][10][10] The February 20, 2026 Supreme Court decision rejected
this overreach by holding that IEEPA does not authorize tariffs, but affirmed that Congress has delegated tariff
authority through other statutes and that such explicit delegations remain valid.[1][2][3][6][10][10] This
principle-that Congress may delegate trade authority to the President if it does so explicitly-represents a
constrained view of presidential power: the President has whatever trade authority Congress grants, but cannot
claim trade authority through reinterpretation of ambiguous emergency statutes.[1][2][3][6][10][10]

D. War Powers: The Expansion from Congress's Exclusive Authority to Shared Power and Presidential
Primacy

The Constitution explicitly vestsin Congress the power "[t]o declare War" (Article |, Section 8) and the power
to "raise and support Armies’ (Article I, Section 8), while making the President "Commander in Chief of the
Army and Navy of the United States" (Article |1, Section 2). The Framers' intent was to separate the decision
to go to war (Congress) from the conduct of war (President), ensuring that the power to commit the nation to
armed conflict remained with the elected representatives, not the monarch-like chief executive.

Y et throughout the twentieth and twenty-first centuries, presidents have progressively asserted authority to
wage war without declaring war and to commit troops abroad without congressional authorization. The
Korean War (1950-1953) occurred without a congressional declaration of war and without specific
congressional authorization-President Truman asserted that the President, as Commander in Chief, could
commit troops to a "police action" sanctioned by the United Nations. The Vietnam War similarly occurred
largely without explicit congressional authorization until the Gulf of Tonkin incident in 1964, when Congress
passed the Gulf of Tonkin Resolution, which granted President Johnson broad authority to wage war in
Southeast Asia-aresolution that Congress later came to regret as having been passed under misrepresented
circumstances.

In response to perceived executive overreach in conducting the Vietnam War, Congress enacted the War
Powers Resolution in 1973, which requires that the President notify Congress within 48 hours of committing
armed forces and prohibits armed conflict beyond 60 days without congressional authorization (unless
Congress votes to extend the commitment). However, the War Powers Resol ution has proven largely
ineffective as a constraint on presidential war-making. Presidents of both parties have interpreted the statute
narrowly, claimed that it is unconstitutional as alimitation on the Commander in Chief power, and conducted
military operations without complying with its notification and authorization requirements.

The September 11, 2001 terrorist attacks prompted Congress to pass the Authorization for Use of Military
Force (AUMF), which granted President George W. Bush authority "to use all necessary and appropriate force
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against those nations, organizations, or persons he determines planned, authorized, committed, or aided the
terrorist attacks that occurred on September 11, 2001." This open-ended authorization has served as the legal
basis for military operations across multiple countries and continents for more than two decades, with
successive administrations interpreting the AUMF as authorizing counterterrorism operations far beyond what
Congress envisioned. The Supreme Court, despite calls to examine the AUMF's constitutionality, has avoided
directly addressing whether the post-9/11 war authority exceeds constitutional bounds.

In December 2025, afederal district judge in Chicago blocked President Trump's attempt to deploy National
Guard troops within Illinois to perform law enforcement functions, finding that the President lacked statutory
or constitutional authority to do so. The Trump administration appealed and requested a stay of the injunction,
arguing that the President's authority as Commander in Chief and the "Insurrection Act” (10 U.S.C. § 12406)
authorized the deployment. The Supreme Court denied the stay application in an unsigned order, holding that
"the Government has failed to identify a source of authority that would allow the military to execute the laws
inIllinois," and explaining that the statute requires the President to be "unable" with regular military forces to
execute federal law-a condition the Trump administration had not demonstrated.

This December 2025 Supreme Court decision suggests emerging constraints on the President's war and
military deployment authority, though the decision's reasoning is narrow and |eaves open questions about the
full scope of presidential military power. Justice Samuel Alito's dissent argued that the President possesses
inherent constitutional authority to protect federal personnel and property and to execute federal law, authority
that does not depend on the Insurrection Act. The majority's skepticism toward expansive military deployment
authority may reflect concern about the recent pattern of Trump administration assertions of military power
domestically, but it does not represent awholesale rejection of presidential war authority or even deployment
authority under the Insurrection Act.

V. The Mgjor Questions Doctrine and Separation of Powers: Theoretical Foundations

The major questions doctrine emerges from the Supreme Court's recognition that some grants of authority are
so significant-economically, politically, or constitutionally-that ambiguous statutory language should not be
read as conferring them.[4] The doctrine requires that if Congress intends to delegate authority over matters of
"vast economic and political significance," Congress must do so in clear and unambiguous statutory
language.[4] This requirement is sometimes justified as a canon of statutory interpretation (ambiguity should
be construed against the delegatee), and sometimes as a constitutional principle flowing from separation of
powers and limits on congressional delegation.[4]

The Supreme Court articulated a version of the major questions doctrine in cases like Utility Air Regulatory
Group v. EPA (2014), where the Court declined to read the Clean Air Act as authorizing the EPA to impose
requirements on every source of greenhouse gas emissions.[4] The doctrine achieved new prominence in West
Virginiav. EPA (2022), where the Court struck down the EPA's Clean Power Plan as exceeding the EPA's
statutory authority under the Clean Air Act, applying the major questions doctrine to hold that a regulation of
such vast economic and political consequence (determining how electric power plants could be operated)
required clear congressional authorization.[4]

In the context of the February 20, 2026 decision, Chief Justice Roberts applied the major questions doctrine to
hold that the President's claimed authority to impose tariffs of unlimited amount, duration, and scope on
imports from any country represents a delegation of "the core congressional power of the purse” that requires
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clear statutory authorization.[1][2][3][6][10][10] Roberts's opinion emphasized that when Congress has
delegated tariff authority, it has done so "explicitly and subject to strict limits," including capping the amount
and duration of tariffs.[1][2][3][6][10][10] By contrast, IEEPA contains no reference to tariffs, no cap on their
amount or duration, no geographic limitations, and no procedural prerequisites.[1][2][3][6][10][10]

The major questions doctrine thus functions as a constitutional constraint on the scope of statutory delegations
to the executive. It does not invalidate delegations of authority; Congress may delegate substantial power to
the President. Rather, it requires that such delegations be explicit and clearly stated, preventing the President
from claiming vast authority through reinterpretation of ambiguous statutory language.[4] This doctrineis
particularly relevant to emergency statutes like IEEPA, which grant broadly-worded authority to the President
during declared national emergencies. Without the major questions doctrine, such emergency statutes could
become vehicles for unconstrained presidential power.

V1. Congressional Bypass Mechanisms: Executive Orders, Emergency Declarations, and Removal Authority

Presidents have devel oped multiple mechanisms for bypassing Congress and expanding executive authority
beyond the bounds of statute and Constitution. These mechanisms operate simultaneously and reinforce one
another, creating a powerful suite of tools for unilateral executive action.[1][3][5][9] Understanding these
mechanisms is essential to understanding the structure of presidential power expansion.

A. Executive Orders and the Limits of Executive Authority

Executive orders are written directives issued by the President to executive branch officials, purporting to have
the force of law without requiring congressional legislation.[5] The Constitution contains no explicit grant of
executive order authority; rather, executive orders are justified as falling within the President's general
executive power or asimplementing legislation Congress has passed.[5]

Presidents issue hundreds of executive orders each term, most of which are uncontroversial and implement
existing statutory authority. However, presidents have used executive orders to attempt to accomplish
objectives Congress has rejected or failed to address. President Trump's executive order "Preserving and
Protecting the Integrity of American Elections’ (2025) exemplifies this overreach. The order purportsto
reguire voters to provide documentary proof of citizenship, mandate that absentee and mail-in ballots be
received by Election Day, and expand state access to federal voter registration databases. These requirements
address matters traditionally |eft to the states, and in some cases, Congress has explicitly rejected them
through prior appropriations decisions.

The legal question is whether the President can accomplish through executive order what Congress has
rejected through legislation. The Supreme Court in Y oungstown Sheet & Tube Co. v. Sawyer (1952) held that
the President cannot seize private property to accomplish policy objectives, even during the Korean War,
absent specific statutory authorization. Justice Robert Jackson's concurrence articulated a framework in which
the President's power is greatest when acting with congressional authorization, intermediate when acting
without congressional authorization but without opposing it, and lowest when acting contrary to congressional
will. The Trump administration’s election integrity executive order appears to be contrary to congressional
will, as expressed through appropriations decisions and statements from congressional |eaders, suggesting that
such an order would fail under Y oungstown's framework.

However, the Trump administration's interpretation of executive order authority is expansive. The
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administration has invoked executive orders to redirect appropriated funds (for border wall construction), to
modify environmental regulations, to change immigration enforcement priorities, and to attempt to rescind
DACA (the Deferred Action for Childhood Arrivals program). These orders face substantial legal challenges,
but the administration's willingness to issue them demonstrates the degree to which contemporary presidents
view executive orders as a mechanism for accomplishing policy objectives without Congress.

B. Emergency Declarations. The Conversion of Crisisinto Permanent Power

Emergency declarations under the National Emergencies Act (1976) and IEEPA (1977) represent the most
significant mechanism for presidential power expansion in the contemporary era. These statutes permit the
President to declare that a national emergency exists, thereby activating broad statutory powersto regulate
commerce, freeze assets, restrict travel, and organize industrial production.

The legal framework governing emergency declarations has three critical flaws that enable their abuse. First,
the standard for declaring an emergency is vague and essentially unreviewable. IEEPA requires that the
President declare "an unusual and extraordinary threat ... to the national security, foreign policy, or economy
of the United States" originating "in whole or substantial part outside the United States." These terms are
inherently subjective, and courts have been extremely reluctant to review the President's determination that an
emergency exists, treating it as a political question beyond judicial competence.

Second, emergency declarations do not automatically expire or require affirmative renewal through
congressional action. Under the National Emergencies Act, an emergency automatically expires after one year
unless the President renewsiit, but renewal requires only an executive order-no congressional action is
required. Consequently, emergencies can persist indefinitely, with presidents routinely renewing them without
any indication that the emergency has been resolved or that Congress has reviewed whether the emergency
continues to justify extraordinary powers.

Third, Congress's ability to terminate an emergency is severely constrained by the unconstitutionality of the
legidlative veto. Originally, the National Emergencies Act permitted Congress to terminate an emergency
through a concurrent resolution that did not require the President's signature. However, the Supreme Court's
1983 decision in INS v. Chadha held that legidative vetoes violate Article I1's requirement that Congress's
decisions be presented to the President for signature or veto. Since Chadha, terminating an emergency requires
Congress to pass ajoint resolution and either obtain the President's signature or muster a two-thirds majority

in both chambers to override a veto. Since the President who declared the emergency will typically veto a
termination resolution, this creates a near-insurmountable hurdle.

The Trump administration's 2019 declaration of a national emergency to fund border wall construction
exemplifies the abuse of emergency authority. Trump declared an emergency based on a claimed crisis of
illegal immigration at the southern border, despite evidence showing that border crossing rates were near
historic lows. Trump invoked the emergency to redirect appropriated military construction funds to wall
construction, effectively overriding Congress's budget decisions. Congress voted twice to terminate the
emergency, with bipartisan majorities voting to end it on the first vote, but Trump vetoed both termination
resolutions, and Congress could not achieve a two-thirds override. The emergency remained in place until
Biden took office in January 2021, when Biden terminated it through executive order.

The Trump administration's 2025 use of emergency declarations to impose tariffs represents a similar abuse,
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but with far greater economic consequences. Trump declared multiple national emergencies-based on fentanyl
trafficking, trade imbal ances, and other asserted threats-to invoke |EEPA and impose tariffs collecting
approximately $175 billion from importers.[1][2][3][6][10][10] This demonstrates how emergency
declarations can be weaponized to accomplish policy objectives that Congress has rejected or failed to
authorize.[1][2][3][6][10][10]

C. The Removal Power as a Mechanism for Enforcing Presidential Policy Preferences

The President's power to remove subordinate officials serves as a powerful mechanism for controlling
executive branch policy. If the President can remove any official who refuses to implement the President's
policy preferences, the President can ensure that the entire executive branch operates according to presidential
direction, regardless of statutory language or congressional intent.[3] The Supreme Court's narrowing of
congressional exceptions to the removal power (through decisions like Seila Law) has enhanced this
mechanism by eliminating tenure protection that previoudly insulated officials from presidential control.[3]

The Trump administration has demonstrated the political effects of the removal power. Rapid turnover of
cabinet secretaries and agency heads during the first Trump administration, and accelerated turnover in the
second Trump administration, allowed the President to replace officials who opposed administration policy
with those willing to implement it. For example, Trump removed the Director of the Office of Government
Ethics who criticized Trump's divestment plans, replaced Attorneys General who refused to approve
politically-motivated prosecutions, and removed National Security Advisors and foreign policy advisors who
guestioned the administration's direction.

The removal power is particularly potent when combined with executive orders and emergency declarations. A
President can issue an executive order or emergency declaration, remove any official who questionsits legality
or refusesto implement it, and replace that official with one willing to do so.[3] This creates aratchet effect:
once an expansion of presidential power is asserted, it becomes difficult for successors to unwind, because
they must either affirm it or fire officials loyal to the new administration who will implement it.[3]

VII. Legidative Branch Undermining and Rhetorical Demonization

Beyond the structural mechanisms of power expansion, presidents have explicitly and repeatedly undermined
the legitimacy of Congress and characterized it as an obstacle to effective governance or as actively engaged in
wrongdoing.[5] Thisrhetorical dimension is congtitutionally significant because it serves to delegitimize the
institution whose powers the president seeks to usurp.

President Trump has been particularly explicit in characterizing Congress as corrupt, incompetent, and
obstructionist. Trump has repeatedly stated that "the only way" to accomplish certain policiesis through
executive order because "Congress will never approve it” (referring to border wall construction, immigration
restrictions, and various regulatory rollbacks). Trump has characterized intelligence agency and law
enforcement actions against him as "weaponization" of the federal government and has suggested that the
legidlative branch itself has been corrupted by "radical Democrats' and "RINO" (Republican in Name Only)
Republicans who are sabotaging his agenda.

During the January 6, 2021 Capitol riot, which involved a mob attempting to prevent Congress from certifying
the 2020 electoral results, Trump initially characterized the rioters sympathetically, stating that his supporters
who stormed the Capitol did so because they "love the country" and that Congress had "failed" by certifying
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the election. Trump later issued hundreds of pardons to Capitol rioters upon his return to office in 2025,
reinforcing a message that attacking Congress to prevent it from exercising constitutional powersis acceptable
and worthy of clemency.

The rhetorical dimension of legidlative delegitimization is consequential because it erodes the political
constraints on executive power expansion. If the President can convince substantial portions of the electorate
that Congress is corrupt, illegitimate, or obstructionist, then executive action to bypass Congress becomes
politicaly viable. Conversely, if Congress retains public legitimacy as a coordinate branch of government,
executive overreach faces greater political resistance.[5] The Trump administration’s rhetoric has been part of
acalculated strategy to justify and legitimize executive unilateralism.[5]

VIII. The February 20, 2026 Supreme Court Decision: Learning Resources, Inc. v. Trump
A. Procedural History and Parties

Learning Resources, Inc. v. Trump originated when two Chicago-based educational toy companies, Learning
Resources Inc. and hand2mind, challenged the constitutionality of President Trump's tariffs imposed under
IEEPA .[2][3][6][10] The case proceeded along two tracks: alawsuit in the federal district court in the District
of Columbia by the toy companies, and aparallel casein the U.S. Court of International Trade (CIT) brought
by 12 states and various other small and medium-sized businesses affected by the tariffs.[2][3][6][10] The CIT
consolidated the cases and held that it had exclusive jurisdiction over tariff cases pursuant to 19 U.S.C. 8§
1591(i).[2][3][6][10]

In May 2025, the CIT panel unanimously held that President Trump's tariffs "exceed any authority granted to
the President by |EEPA to regulate importation” and vacated and permanently enjoined the
tariffs.[2][3][6][10] The Trump administration appealed to the Federal Circuit Court of Appeals, which, in an
en banc decision in August 2025 (7-4), affirmed the CIT's holding that |EEPA does not authorize the broad
tariffs Trump had imposed.[2][3][6][10] The en banc Federal Circuit noted that while IEEPA might authorize
some narrow tariff authority, Trump's claimed power to impose unlimited tariffs on unlimited products from
unlimited countries exceeded the statute's bounds.[2][3][6][10]

Before the Federal Circuit could issue its opinion, the Trump administration sought certiorari before judgment
in the Supreme Court, and the Court granted the petition, consolidating the D.C. Circuit case (Learning
Resources from the federal district court) with the CIT case (Trump v. V.0.S. Selections) and hearing ora
arguments on November 5, 2025.[2][3][6][10]

B. The Magority Opinion and Core Holding

Chief Justice John Roberts wrote the majority opinion, joined by Justices Sonia Sotomayor, Elena Kagan, Nell
Gorsuch, Amy Coney Barrett, and Ketanji Brown Jackson-an unusual coalition spanning the ideol ogical
spectrum.[1][2][3][4][6][10][ 10][4][10] Roberts's opinion is tightly focused on the statutory text and is written
with unusual clarity for a Supreme Court opinion on administrative law.[1][2][3][6][10][10][4]

Roberts begins with Article I, Section 8 of the Constitution, emphasizing that Congress possesses the
exclusive power "[t]o lay and collect Taxes, Duties, Imposts and Excises."[1][2][3][6][10][10][4] Roberts
states that tariffs are "a branch of the taxing power" and that the Framers deliberately vested this power in
Congress, not the President.[1][2][3][6][10][10][4] He notes that historically, tariffs provided substantial
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revenue to the federal government and that the revenue-raising function distinguishes tariffs from mere
regulatory measures.[1][2][3][6][10][10][4]

Turning to IEEPA's text, Roberts observes that the statute authorizes the President to "investigate, block during
the pendency of an investigation, regulate, direct and compel, nullify, prevent or prohibit ... importation or
exportation" of property, but contains no reference to tariffs or duties.[1][2][3][6][10][10][4] Roberts then
conducts a detailed textual analysis, arguing that the verb "regulate” in IEEPA does not encompass the power
to tax. Regulation typically means controlling the manner or conditions of an activity; taxation means
imposing a pecuniary obligation. These are distinct powers, and Congress, when delegating tariff authority in
other statutes, has explicitly used language like "impose duties' or "impose tariffs."[1][2][3][6][10][10][4]

Roberts emphasizes a structural argument: if IEEPA's "regulate ... importation” language included the power
to impose tariffs, the same language regarding "exportation" would grant authority to impose export
taxes-something Article I, Section 9 explicitly forbids by providing that "No Tax or Duty shall belaid on
Articles exported from any State."[1][2][3][6][10][10][4] The principle of constitutional interpretation that
avoids absurd results suggests that "regulate” cannot encompass taxation, because such areading would grant
the President (through IEEPA) authority that the Constitution explicitly deniesto Congressitself (taxation of
exports).[1][2][3][6][10][10][4]

Roberts also emphasizes historical practice. No President in IEEPA's fifty-year history had claimed that
|EEPA authorized tariffs before Trump's 2025 actions.[1][2][3][6][10][10][4] This longstanding non-use of
IEEPA for tariffs suggests that presidents and administrations understood the statute not to grant such
authority.[1][2][3][6][10][10][4] The Court noted that when President Nixon sought to address

bal ance-of -payments problems in 1971 through tariff measures, he invoked the Trading with the Enemy Act
(TWEA, |IEEPA's predecessor), leading Congress to enact the Trade Act of 1974's Section 122 to provide
explicit authority for such measures.[1][2][3][6][10][10][4] This legidative response suggests that Congress
understood that TWEA/IEEPA did not grant tariff authority and that explicit statutory language was needed to
grant such authority.[1][2][3][6][10][10][4]

C. The Mg or Questions Doctrine Component

Three justices-Chief Justice Roberts, Justice Neil Gorsuch, and Justice Amy Coney Barrett-joined an
additional section of the opinion invoking the major questions doctrine.[1][2][3][4][6][10][10][4] This section
(joined by only six of nine justices) provides an alternative holding: even if IEEPA's text were ambiguous, the
claimed authority to impose tariffs of unlimited amount, duration, and scope on any product from any country
would constitute a del egation of "the core congressional power of the purse" requiring clear statutory
authorization.[1][2][3][6][10][10][4]

The Roberts-Gorsuch-Barrett section emphasizes that when Congress has delegated tariff authority to the
President in other statutes, it has done so "explicitly and subject to strict limits."[1][2][3][6][10][10][4]
Section 232 requires a Commerce Department investigation and limiting language about national security;
Section 301 requires investigations and determinations by the U.S. Trade Representative; Section 122 caps
tariffs at 15% and limits their duration to 150 days.[1][2][3][6][10][10][4] By contrast, |IEEPA contains no
such limitations: the President's claimed authority would permit unlimited tariffs on unlimited products for
unlimited duration, based solely on an emergency declaration with no meaningful congressional
check.[1][2][3][6][10][10][4]
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This major questions component of Roberts's opinion is significant because it suggests that even if IEEPA's
statutory language could be read more generously, the Court would not read it to del egate power over "the
core congressional power of the purse."[1][2][3][6][10][10][4] This principle constrains not only |EEPA but
potentially other emergency statutes and ambiguously-worded del egations of authority to the
President.[1][2][3][6][10][10][4]

D. Concurring Opinions

Justice Elena Kagan, joined by Justices Sotomayor and Jackson, issued a concurring opinion agreeing with the
judgment but emphasizing that statutory interpretation alone-without invoking the major questions
doctrine-resolves the case.[1][2][3][6][10][ 10][4] Kagan notes that the text, structure, and legislative history of
IEEPA, when compared to statutes that expressly authorize tariffs, make clear that Congress did not intend to
delegate tariff authority through IEEPA.[1][2][3][6][10][10][4]

Justice Neil Gorsuch issued a separate concurrence criticizing aspects of the other justices' reasoning and
emphasizing that the major questions doctrine is not a modern invention but rather reflects longstanding
principles of statutory interpretation requiring clear congressional authorization for extraordinary
powers.[1][2][3][4][6][10][10][4]

E. The Dissent: Justice Kavanaugh's Counter-Arguments

Justice Brett Kavanaugh, joined by Justices Clarence Thomas and Samuel Alito,
dissented.[1][2][3][4][6][10][10][4][10] Kavanaugh argues that IEEPA's language, read in historical context,
does authorize the President to impose tariffs. He points to President Nixon's 1971 use of the Trading with the
Enemy Act (IEEPA's predecessor) to impose tariffs and argues that this historical practice demonstrates
congressional intent to grant such authority.[1][2][3][6][10][10][4][10]

Kavanaugh also contends that the major questions doctrine should not apply to foreign affairs and national
security matters, where courts should defer to the President's judgment and "read the statute as written"
without imposing additional requirements of clear congressional authorization.[1][2][3][6][10][10][4][10] He
argues that foreign affairs authority is traditionally committed to the President, and that requiring clear
statutory language for every presidential foreign policy action would unduly hamper executive
flexibility.[1][2][3][6][10][10][4][10]

Kavanaugh also warns that the decision creates uncertainty about how importers will obtain refunds of the
tariffs collected under IEEPA, predicting that the refund process will be a"mess" and that billions of dollars
may need to be refunded to businesses that paid the IEEPA tariffs.[1][2][3][6][10][10][4][10] This prediction
has proven accurate, as the Trump administration and businesses have scrambled to determine the refund
procedures and deadlines.[1][2][3][6][10][10][4]

F. The Judgment and Remedial Uncertainty

The Supreme Court affirmed the Federal Circuit's decision in Trump v. V.O.S. Selections (the CIT case),
upholding the injunction against the tariffs.[2][3][6][10][10][4] However, in Learning Resourcesitself (the
D.C. district court case), the Court vacated and remanded with instructions to dismiss for lack of jurisdiction,
recognizing that the Court of International Trade has exclusive jurisdiction over tariff
matters.[2][3][6][10][10][4]
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Significantly, the Supreme Court opinion does not address how the federal government should refund tariffs
collected from importers, nor doesit establish procedures or deadlines for refunds.[1][2][3][6][10][10][4][10]
Justice Kavanaugh's dissent flagged this omission as problematic, noting that uncertainty about the refund
process could create significant administrative and litigation challenges.[1][2][3][6][10][10][4][10]

IX. The Doctrinal Inconsistency: Expanded Presidential Control Authority vs. Constrained Substantive Policy
Authority

The Roberts Court's jurisprudence reveals a striking and apparently contradictory pattern: the Court has
simultaneously expanded presidential authority over the executive branch (through removal power decisions)
while constraining substantive executive policy authority (through the major questions doctrine and the
overruling of Chevron deference).[3][4] This apparent inconsistency reflects a deeper doctrinal distinction
between personnel control and policy discretion.

In Seila Law (2020), the Roberts Court emphasized that the President must be able to remove officials to
maintain effective control over the executive branch.[3] The magjority reasoned that if Congress can insulate
officials from presidential removal, the President cannot be held accountable for the executive branch's
actions, and therefore cannot fulfill the constitutional duty of faithful execution.[3] This reasoning prioritizes
presidential control and accountability through the removal power.[3]

Y et simultaneously, the Court has developed the major questions doctrine to constrain the substantive policy
authority the President (or the President's agencies) can exercise under ambiguous statutes.[4] The major
guestions doctrine requires that Congress speak clearly before delegating authority over matters of vast
economic and political significance.[4] This doctrine protects congressional authority by preventing the
President or agencies from claiming sweeping policy authority through statutory reinterpretation.[4]

The doctrinal distinction appears to be this: Congress may limit the President's ability to remove officias (so
long as the limit does not make removal impossible), but once an official is removed or refuses to comply with
apresidential directive, the President's ability to claim new substantive policy authority under statutesis
constrained by the regquirement that Congress clearly delegate such authority.[1][3][4] In other words, the
President has authority to control the executive branch's personnel, but not unilateral authority to expand the
executive branch's substantive jurisdiction through statutory reinterpretation.

This distinction has profound implications for presidential power. If the President can remove and replace
officials at will, the President can ensure the executive branch interprets its statutory mandates in the
President's preferred direction-but the President cannot, through unilateral action, make the executive branch's
authority extend beyond the bounds of the statutory delegation.[1][3][4] This represents a constraint on
unlimited presidential expansion, but still grants substantial power to the President through removal
authority.[1][3][4]

X. The Broader Separation of Powers Framework and the Faithful Execution Clause

The February 20, 2026 decision must be understood within the context of the Constitution's structural
alocation of powers. Article | assignsto Congress "[t]he Power ... To lay and collect Taxes, Duties, Imposts
and Excises' (Article |, Section 8) and explicitly prohibits taxation on exports (Article I, Section 9). Articlell
assigns to the President "the executive Power" and the duty "to take Care that the Laws be faithfully
executed."
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The tension between these provisions is apparent: the President must execute the laws Congress has made, but
the President is constrained by the laws Congress has made and cannot rewrite them unilaterally. The

Y oungstown framework, articulated in Y oungstown Sheet & Tube Co. v. Sawyer (1952), distinguishes between
presidential action taken with Congressional authorization (where presidential power is at its zenith),
presidential action taken without Congressional authorization but without opposition (an intermediate
category), and presidential action taken against Congressional will (where presidential power is at its nadir).

The Supreme Court in Y oungstown held that President Truman could not seize the steel millsto maintain
production for the Korean War without explicit congressional authorization, despite the President's arguments
that emergency circumstances required unilateral executive action. Justice Robert Jackson's concurrence,
which has become the controlling framework in separation of powers cases, holds that in the third
category-action against congressional will-presidential power is at itslowest ebb, and the President can act
only if granted authority by the Constitution itself, not by statute.

|EEPA tariffsfall into the Y oungstown third category: they are action taken against the clear congressional
alocation of taxing power to the legidature. Congress had explicitly assigned tariff authority to the President
through Sections 122, 232, and 301 of the Trade Acts, with specific limitations and
procedures.[1][2][3][6][10][10][4] By attempting to impose tariffs under the more ambiguous IEEPA, the
President was attempting to expand executive authority beyond what Congress had explicitly
granted.[1][2][3][6][10][10][4] Thisfalls squarely within the Y oungstown third category, where presidential
power is most constrained and courts should require explicit constitutional authorization.

The February 20, 2026 decision applies this framework by holding that tariffs are a congtitutionally-vested
congressional power that cannot be delegated to the President through ambiguous statutory
language.[1][2][3][6][10][10][4] Thisreaffirms a structural principle of the Constitution: powers explicitly
assigned to one branch cannot be claimed by another branch through creative statutory
reinterpretation.[1][2][3][6][10][10][4]

X1. The Tension Between Trump v. United States (July 2024) and L earning Resources (February 2026)

The Supreme Court's two major decisions affecting the Trump administration-Trump v. United States (July 1,
2024) and Learning Resources, Inc. v. Trump (February 20, 2026)-appear to move in opposite directions. In
Trump v. United States, the Court granted the President broad immunity from crimina prosecution for official
acts, holding that the President has "absolute immunity from criminal prosecution for actions within his
conclusive and preclusive authority” and at least presumptive immunity for other official acts.[4] In Learning
Resources, the Court refused to expand presidential authority to impose tariffs, holding that ambiguous
statutes will not be read to grant the President vast tax authority.[1][2][3][6][10][10][4]

These decisions reflect a doctrinal distinction: the Court iswilling to expand presidential immunity from
prosecution (protecting the President's ability to act boldly without fear of criminal liability) while
simultaneously constraining the scope of authority the President claims to possess (requiring clear
congressional authorization for vast economic powers). In other words, the Court simultaneously makes it
harder to prosecute the President and makes it harder for the President to claim authority beyond what
Congress has explicitly granted.[4][1][2][3][6][10][10][4]

Justice Kavanaugh's dissent in Learning Resources hints at frustration with this pattern. Kavanaugh notes that
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"numerous other federal statutes authorize the President to impose tariffs" and suggests that the decision
"might not substantially constrain a President's ability to order tariffs going
forward."[1][2][3][6][10][10][4][10] This suggests that while the Court rejected IEEPA as atariff statute, the
President retains substantial tariff authority under other, more explicitly-delegated
statutes.[1][2][3][6][10][10][4][10]

XI1. The Statutory Alternatives. Section 122, Section 232, Section 301, and the Durability of Presidential
Tariff Authority

While the February 20, 2026 decision invalidates | EEPA-based tariffs, the decision does not eliminate
presidential tariff authority. Rather, it reaffirms that Congress has delegated tariff authority through other
statutes, each with different limitations and procedural requirements.[1][2][3][6][10][10][4] Understanding
these alternative authoritiesis essential to understanding how presidential tariff power will evolve
post-February 20, 2026.

Section 122 of the Trade Act of 1974 authorizes the President to impose tariffs of up to 15% for up to 150
daysin response to "large and serious’ balance-of-payments deficits, without requiring an investigation or
formal findings process.[10] The statute requires only a presidential determination that a balance-of-payments
deficit exists, and the tariffs automatically expire after 150 days unless Congress votes to extend them.[10]
Section 122 has never been tested in court and has never been used by any prior president, creating legal
uncertainty about the scope of its authority.

Immediately after the February 20, 2026 Supreme Court decision, Trump announced his intention to invoke
Section 122 to impose a global 10% tariff, replacing the IEEPA tariffs that had been struck
down.[1][2][3][6][10][10][10] This action was authorized by Congress and does not violate the principles
articulated in Learning Resources because Section 122 explicitly delegates tariff authority to the
President.[1][2][3][6][10][10][10]

Section 232 of the Trade Expansion Act of 1962 authorizes the President to impose tariffs or quotas on
imports deemed to threaten national security, following an investigation and recommendations by the
Commerce Secretary.[10] The statute does not define "national security,” granting the President broad
discretion in determining what constitutes such athreat.[10] Trump used Section 232 extensively during his
first term to impose steel and aluminum tariffs and during his second term to impose additional tariffs.[10]

Section 301 of the Trade Act of 1974 authorizes the U.S. Trade Representative, at the President’s direction, to
investigate foreign "unfair trade practices" and retaliate with tariffs or other trade restrictions.[10] The statute
requires aformal investigation and findings before action can be taken, but imposes no cap on the amount or
duration of tariffs once they are imposed.[10] Trump used Section 301 to impose tariffs on Chinaduring his
first term, and those tariffs remained in effect through the Biden administration.[10]

Section 338 of the Tariff Act of 1930 authorizes the President to impose tariffs of up to 50% on imports from
countries that "unreasonably discriminate” against U.S. trade, based on the President finding "as afact” that
such discrimination exists.[10] Like Section 122, Section 338 has never been used by any president and
creates legal uncertainty about its boundaries.[10]

The Trump administration has indicated its intention to expand tariffs under these alternative authorities,
particularly Sections 122 and 301, to replace the economic effects of the invalidated |EEPA
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tariffs.[1][2][3][6][10][10] While these aternatives contain more explicit delegations of authority than IEEPA,
they do not resolve the fundamental congtitutional issue of whether the President's tariff authority should be
constrained by principles of separation of powers and whether the major questions doctrine limits the
President's ability to reshape the nation's entire tariff regime without explicit congressional authorization for
each action.[1][2][3][6][10][10]

XII. Institutional Legitimacy and the Future of Separation of Powers

The February 20, 2026 decision represents the Supreme Court's effort to preserve congressional primacy over
taxation while acknowledging that Congress has del egated substantial discretion to the President in the tariff
context.[1][2][3][6][10][10][4] However, the decision also reveals the fragility of judicial constraints on
executive power. The dissent's argument that the major questions doctrine should not apply to foreign affairs
suggests that at least three justices (Kavanaugh, Thomas, and Alito) would be willing to grant the President
sweeping authority in the trade and foreign affairs context, absent clear congressional
constraints.[1][2][3][6][10][10][4][10]

The long-term trgjectory of separation of powerswill depend on several factors: (1) whether Congress
reassertsitself through legidation explicitly limiting or directing presidential tariff authority; (2) whether
courts continue to apply the major questions doctrine to emergency statutes and other ambiguous del egations
of authority to the President; (3) whether the public and political branches enforce political constraints on
executive power through electoral accountability and institutional resistance; and (4) whether presidents
voluntarily limit their claims of authority or continue to assert ever-broader interpretations of their
powers.[1][2][3][6][10][10][4]

The pattern of the past century suggests that presidential power expansion has been checked primarily by
institutional resistance, electoral accountability, and war-weariness, rather than by judicia intervention.
Lincoln's extraordinary emergency powers were eventually constrained when the Civil War ended and
Congress reasserted itself. FDR's New Deal programs were modified when Congress and the courts imposed
limits. Post-9/11 war authorities were eventually questioned as the wars persisted indefinitely and public
opinion shifted.[5] The February 20, 2026 decision suggests that courts will impose constraints on the most
egregious assertions of presidential power, particularly where the Constitution explicitly vests power in
Congress, but such judicial constraints are not reliable substitutes for congressional and political
checks.[1][2][3][6][10][10][4]

XIV. Alternative Doctrinal Futures and Doctrinal Uncertainty

The February 20, 2026 decision does not resolve fundamental questions about the scope of presidential power
that will likely persist. Several areas of doctrinal uncertainty deserve attention.

The Scope of the Major Questions Doctrine: While the Court applied the major questions doctrine to |EEPA
tariffs, it remains unclear whether the doctrine will be applied to other emergency statutes or ambiguous
delegations. For instance, the National Emergencies Act grants presidents access to more than 120 emergency
powers, many with similarly ambiguous language. It is unclear whether courts will require clear congressional
authorization for all assertions of emergency power, or only for those involving "core congressional powers"
like taxation.[1][2][3][6][10][10][4]

The Foreign Affairs Exception: Justice Kavanaugh's dissent suggests that at |east three justices would apply a
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less stringent standard to presidential claims of authority in foreign affairs and national security
contexts.[1][2][3][6][10][10][4][10Q] If this view were to become the magjority position (which it could if the
Court composition changes), it would permit far broader assertions of presidential tariff authority under
IEEPA or other foreign affairs statutes.[1][2][3][6][10][10][4][10]

The Durability of Congress-Delegated Tariff Authority: Section 122, Section 232, and Section 301 have
different characteristics and constraints. Section 122 is time-limited (150 days); Section 232 requires
Commerce Department investigation; Section 301 requires USTR investigation and determinations. It is
unclear whether courts will treat these congressionally-delegated authorities as presumptively constitutional
delegations that the President can use expansively, or whether courts will apply the major questions doctrine to
constrain their useif the President attempts to reshape the entire tariff regime through
them.[1][2][3][€][10][10]

The Relationship Between Removal Power and Substantive Authority: The Court's expansion of the removal
power (in Seila Law and related cases) has given the President increased ability to direct executive branch
policy through personnel control.[3] It remains unclear whether courts will constrain the President's ability to
use removal authority to pressure officials into implementing policies that exceed their statutory authority, or
whether removal authority will be treated as essentially unreviewable.[3]

XV. Conclusion: Assessing the February 20, 2026 Decision as a Check on Unchecked Presidential Power

The Supreme Court's decision on February 20, 2026, in Learning Resources, Inc. v. Trump represents a
significant-but limited-check on presidential power expansion. The decision holds that the President cannot
impose tariffs under IEEPA absent explicit congressional authorization, reaffirming that taxation isa
constitutionally-vested congressional power that cannot be implicitly delegated to the President through
ambiguous statutory language. This principle isimportant and has doctrinal significance beyond the tariff
context, as it suggests that the major questions doctrine will constrain presidential claims to vast economic and
political power.

However, the decision's significance should not be overstated. The Court invalidated IEEPA tariffs but
affirmed the validity of tariff authority delegated under other statutes (Sections 122, 232, 301). The Trump
administration responded by announcing its intention to impose tariffs under Section 122 within days of the
decision, demonstrating that while IEEPA was constrained, substantial presidential tariff authority remains.
Moreover, the decision does not address numerous other areas of presidential power expansion that have
occurred over the past century: the pardon power remains essentially unconstrained; the President's removal
authority has been expanded by the Roberts Court; the President retains broad emergency powers under
statutes like the National Emergencies Act; and the President's war powers, though subject to the War Powers
Resolution, have expanded far beyond the Constitution's war-declaring power allocated to Congress.

The decision also does not resolve the fundamental question of whether presidential power expansion is
constrained adequately by existing constitutional and statutory mechanisms. The pattern over the past century
suggests that presidential power expands during crises and often persists after the crises end, constrained
primarily by institutional resistance and political accountability rather than by judicial review. The February
20, 2026 decision provides one judicial check, but does not eliminate the underlying mechanisms of executive
power expansion: removal authority, emergency declarations, executive orders, and statutory reinterpretations.
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The path forward will depend on whether Congress reasserts itself through legislation explicitly limiting
presidential claims of authority, whether courts continue to apply the major questions doctrine to constrain
emergency statutes and ambiguous del egations, and whether public opinion and political opposition enforce
constraints on executive power that law alone may not provide. The February 20, 2026 decision suggests that
the judicial branch can and will constrain the most egregious assertions of presidential power, but also reveals
doctrinal tensions and uncertainties that will require resolution in future cases.
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