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FINDINGS

THE NINTH CIRCUIT COURT OF APPEALS: COMPREHENSIVE GUIDE
TO IMMIGRATION APPEALSPRACTICE

The Ninth Circuit Court of Appeals stands as the federal appellate tribunal with controlling jurisdiction over
immigration matters arising from federal district courts and the Board of Immigration Appeals across a
geographic expanse encompassing Alaska, Arizona, California, Hawaii, Idaho, Montana, Nevada, Oregon,
Guam, and the Northern Mariana Islands, making it the largest federal circuit by both population and
territory.[7][43] As the appellate court of last resort within the federal judiciary for immigration cases
originating from this vast region, the Ninth Circuit annually reviews hundreds of petitions for review
challenging immigration judge decisions and Board of Immigration Appeals orders, exercising jurisdiction
over questions of law, constitutional claims, and certain factual determinations under a structured framework
established by the Immigration and Nationality Act and refined through decades of judicia precedent.[1][2]
Understanding the procedural mechanisms, jurisdictional boundaries, and analytical frameworks employed by
the Ninth Circuit is essentia for immigration practitioners seeking to advance their clients appeals, preserve
legal claimsfor further review, and navigate the complex intersection of administrative immigration law and
federal appellate practice. This report provides a comprehensive analysis of the Ninth Circuit'srolein
immigration litigation, the standards of review applied by the court, practical procedures for filing and
litigating petitions for review, and the specific contours of immigration law as devel oped through the court's
published and unpublished decisions, with particular emphasis on the implications for Northern California
immigration practice centered in the San Francisco Bay Area.

Jurisdictional Framework and Statutory Authority

Exclusive Jurisdiction Over Final Orders of Removal

The Ninth Circuit's jurisdiction over immigration matters derives from the Immigration and Nationality Act as
amended by the lllegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA) and
substantialy reformed by the REAL 1D Act of 2005.[1][3][40] Under 8 U.S.C. § 1252(a)(1), the courts of
appeals possess exclusive jurisdiction to review final orders of removal, except for expedited removal orders
entered under 8 U.S.C. § 235(b)(1), which are subject to more limited review through the specific procedural
gateway established in that statute.[1][40] The REAL ID Act fundamentally restructured the prior regime
governing federa judicial review of immigration decisions by restoring the pre-IIRIRA scheme of vesting
exclusive appellate jurisdiction in the courts of appeals while maintaining statutory restrictions on review of
certain discretionary determinations and cases involving enumerated criminal offenses.[1][40] This
jurisdictional allocation means that district court habeas corpus petitions, which were historically available as
an alternative vehicle for challenging removal orders, are no longer a permissible mechanism for noncitizens
to seek federal court review of final removal orders, rendering the petition for review the exclusive avenue for
appellate judicial scrutiny.[1][3]

The REAL ID Act'sdefinition of a"final order of removal" encompasses numerous categories of
administrative decisions that trigger the Ninth Circuit's appellate jurisdiction.[1] A final order of removal
includes not only affirmative removal ordersissued by immigration judges following contested proceedings,
but also ordersissued or affirmed by the Board of Immigration Appeals, reinstatement orders entered by
Department of Homeland Security officers, and orders of expedited removal in circumstances where expedited
removal jurisdiction exists.[1][21] The Ninth Circuit has held that where an immigration judge issues a
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decision denying relief and a party timely appeals that decision to the Board, the final order of removal isthe
Board's subsequent decision, not the immigration judge's origina order, meaning the thirty-day deadline for
filing a petition for review beginsto run from the Board's decision rather than from the immigration judge's
order.[1][21][40] In situations where a noncitizen had a prior removal order and the Department of Homeland
Security reinstates that order following the noncitizen's unlawful reentry, the Ninth Circuit has clarified that
the reinstated order constitutes afinal order of removal over which the court possesses jurisdiction, and the
thirty-day filing deadline is triggered from the date the order is reinstated, not from the date of the original
order issued years or decades earlier.[21]

Jurisdictional Limitations and Barsto Review

Despite the broad jurisdictional grant under 8 U.S.C. § 1252(a)(1), Congress has enacted explicit statutory
barstojudicial review of certain categories of immigration decisions.[1][3] These jurisdictional limitations are
strictly construed by federal courts and operate to eliminate the Ninth Circuit's jurisdiction entirely over
specified matters, such that filing a petition for review asserting only claims barred by statute will result in
dismissal for lack of jurisdiction.[1] One critical jurisdictional limitation appearsin 8 U.S.C. § 1252(a)(2)(B),
which barsjudicial review of "all questions of law and fact" underlying decisions regarding eligibility for
discretionary forms of relief from removal, except as explicitly preserved in the statute itself.[1] However, the
Ninth Circuit has interpreted this provision narrowly to mean that while factual findings supporting a
discretion decision are unreviewable, pure questions of law regarding the interpretation of statutes or
regulations governing eligibility remain cognizable on appeal .[1]

Another significant jurisdictional bar is codified in 8 U.S.C. 8 1252(g), which provides that no court shall have
jurisdiction to hear any cause arising from the decision to commence proceedings, adjudicate cases, or execute
removal orders.[1][5] The Ninth Circuit has interpreted this provision to bar review of challengesto the
execution of removal orders themselves, but the court has held that purely legal challenges to the government's
removal authority-such as whether the government possessed authority to remove a honcitizen to a particular
country or whether removal to a specific country would violate due process or statutory restrictions-fall

outside the scope of § 1252(g) and remain reviewable through other jurisdictional mechanisms.[5] In arecent
decision addressing post-removal claims, the Ninth Circuit held that a noncitizen who had been improperly
removed to a country not designated in his removal order could challenge the removal through a Federal Tort
Claims Act action in district court, despite the jurisdictional bar in 8 1252(g), because the challenge involved
purely legal issues regarding the government's authority rather than a collateral attack on the execution of a
removal order.[5]

Statutory Barsto Relief and Criminal Convictions

Beyond jurisdictional limitations affecting the court's authority to hear cases, 8 U.S.C. § 1252(a)(2)(C)
restricts judicia review of deportability or removability determinations when the noncitizen has been
convicted of certain enumerated offenses, including crimes of violence, drug trafficking offenses, and other
serious crimes.[1] This provision does not eliminate jurisdiction entirely but rather channels review through a
narrower standard focused on whether the conviction itself was valid under constitutional principles.[1] The
Ninth Circuit applies this limitation carefully, examining whether the conviction falls within the statutory
enumeration and, if so, whether the conviction is constitutionally valid, but declining to review the factual
circumstances underlying the conviction or whether deportability was properly established beyond the
conviction itself.[1] Thisjurisdictional restriction has become particularly significant given the Supreme
Court's decisions in recent years expanding the categorical approach to analyzing criminal convictionsin the
immigration context, requiring courts to look to the elements of conviction rather than the facts of the case.[1]
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Standards of Review Applied by the Ninth Cir cuit

Distinction Between Factual Findings and L egal Conclusions

The Ninth Circuit applies fundamentally different standards of review depending on whether the Board of
Immigration Appeals' decision involves findings of fact or conclusions of law, with this distinction proving
critical to understanding the likelihood of success on appeal in any given case.[37][45] When reviewing
factual findings made by the immigration judge and affirmed by the Board, the Ninth Circuit reviews for
"clear error," ahighly deferential standard under which afactual finding may not be overturned unless the
reviewing court concludes that the finding is clearly erroneous and no rational basis appearsin the
administrative record for the factual determination.[37][45] This"clear error" standard originated in the
Federal Rules of Appellate Procedure and has been adopted in the immigration context as the appropriate
measure for reviewing factual determinations made by administrative tribunals with first-hand exposure to
witness testimony and documentary evidence.[37] Under the clear error standard, even if the Ninth Circuit
panel believesit would have decided the facts differently, the court will uphold the immigration judge's factual
findings if any rational basis exists in the record to support those findings, creating a significant burden for
appellants challenging credibility determinations, the characterization of past harm as persecution, or findings
regarding country conditions.[37]

By contrast, conclusions of law are reviewed entirely de hovo, meaning the Ninth Circuit exercises fresh
judgment without any deference to the immigration judge or Board's interpretation of legal principles.[37][45]
Questions of law encompass the interpretation of statutes, the application of regulatory provisions, the proper
legal standard for determining eligibility for relief, the meaning of key defined terms such as "persecution” or
"well-founded fear," and whether due process rights have been violated in the proceedings.[37][45] This
bifurcated standard of review creates strategic opportunities for appellants whose cases primarily involve legal
errors-such as where an immigration judge misapplied a presumption, applied the wrong legal standard, or
misconstrued a statutory provision-because the appellate court will independently evaluate whether the legal
interpretation was correct.[37] Conversely, cases that turn entirely on factual findings, such as disputes over
the credibility of the noncitizen's testimony or whether particular incidents rose to the level of persecution,
face substantially higher barriers to reversal on appeal, as the Ninth Circuit will defer significantly to the
immigration judge's factual determinations.[37]

Mixed Questions of Law and Fact

A substantial category of immigration law issues present "mixed questions of law and fact,” where the
determination requires both factual findings and the application of law to those facts, creating complexity
regarding the appropriate standard of review.[1][37] The Ninth Circuit has devel oped a huanced jurisprudence
addressing mixed questions, recognizing that when the question primarily involves the application of law to
undisputed facts, the court reviews de novo, whereas when the question is genuinely intertwined with factual
findings, the court applies clear error review.[1][37] The determination of whether a noncitizen has suffered
persecution, for instance, involves finding specific facts regarding the nature and severity of harm inflicted and
then applying the legal standard for persecution to those facts, creating a mixed question.[16][24] The Ninth
Circuit's approach to mixed questions requires careful case-by-case analysis of where the legal principle ends
and the factual finding begins, and the court has acknowledged uncertainty in some contexts regarding which
standard applies, leading to circuit splits with other federal appellate courts.[37]

The Supreme Court's decision in Loper Light Enterprisesv. Raimondo, 144 S. Ct. 2244 (2024), which
eliminated Chevron deference to agency interpretations of law, has begun to affect how the Ninth Circuit
approaches standards of review in immigration cases involving agency statutory interpretation.[56] While the
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Ninth Circuit has not yet fully recalibrated its standards of review in response to Loper Light, the court has
indicated that the decision may require revisiting certain precedents that have afforded deference to the
Board's legal interpretations, particularly where the statute is unambiguous or where the Board has changed its
position over time.[56] Practitioners should be attentive to this evolving jurisprudence, as the elimination of
Chevron deference creates new opportunities to challenge agency interpretations that previously received
substantia judicia deference.[56]

Credibility Deter minations

The immigration judge's determination regarding the credibility of a noncitizen's testimony represents one of
the most deferential areas of appellate review, as credibility findings are quintessentially factual
determinations that the Ninth Circuit reviews for clear error only.[2][37] The Board of Immigration Appeals
applies the same clear error standard to credibility findings made by the immigration judge, meaning that an
unfavorable credibility determination at the trial level survives both administrative and judicial appellate
review unless the reviewing tribunal concludes that no reasonable factfinder could have reached the credibility
determination based on the evidence presented.[2][37] The Ninth Circuit has recognized that an immigration
judge's credibility determination may be based on a variety of factors, including the demeanor and manner of
testimony, the internal consistency of the testimony, the applicant's responsiveness to questions, the applicant's
familiarity with details of personal history, and the applicant's ability to provide specific details about alleged
persecution.[2] An immigration judge may also properly consider objective evidence that supports or
contradicts the applicant's testimony, such as country conditions documentation, medical records, police
reports, or corroborating witness testimony.[2]

However, the Ninth Circuit has carved out an important exception to the deferential clear error standard when
credibility is based solely on adverse inferences drawn from awitness's refusal to answer questions or when
credibility determinations rest entirely on circumstantial evidence rather than affirmative findings of
untruthfulness.[2][24] In Urooj v. Holder, 734 F.3d 1075 (9th Cir. 2013), the Ninth Circuit held that an
unfavorable credibility determination based solely on an applicant's refusal to answer one question, with no
other basis for questioning truthfulness, constituted clear error and required reversal.[2][24] This principle
underscores the Ninth Circuit's expectation that credibility determinations rest on meaningful evidence of
falsity rather than on silence, evasion, or other behaviors that might be consistent with trauma, memory lapses,
or cultural differencesin communication style.[2]

Relief from Removal: Asylum, Withholding of Removal, and Convention Against
Torture Protection

Asylum Eligibility and the Well-Founded Fear Standard

Asylum represents the most significant form of relief from removal available to noncitizens, providing
protection not only from removal but also establishing the basis for lawful permanent resident status and
eventual citizenship eligibility.[2][13][24] To qualify for asylum under 8 U.S.C. § 1158(a), a noncitizen must
establish that he or she qualifies as a"refugee,” defined as a person unable or unwilling to return to his or her
country of origin because of persecution or awell-founded fear of persecution on account of one of five
protected grounds: race, religion, nationality, membership in a particular social group, or political
opinion.[2][13][24] The protected grounds requirement is an essential element of asylum eligibility, and a
noncitizen cannot establish eligibility for asylum by showing persecution or fear of persecution that is not
motivated by one of the protected grounds, regardless of how severe the persecution or well-founded the fear
might be.[2][13][24]
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The "well-founded fear of persecution” standard requires an applicant to demonstrate both a subjective and
objective component.[ 13] The subjective component requires evidence that the applicant genuinely fears
persecution based on the applicant's own mental state and perceptions, demonstrated through credible, candid,
and sincere testimony that the applicant holds a genuine fear of persecution.[13] The objective component
reguires presentation of credible, direct, and specific evidence establishing that a reasonable person in the
applicant's circumstances would fear persecution if returned to the country of origin.[13] The Supreme Court
has held that the objective component does not require proof that persecution is more likely than not to occur;
rather, the applicant must show that persecution is a reasonable possibility, with courts recognizing that even a
ten percent possibility of persecution may constitute a "well-founded fear" sufficient for asylum if combined
with objective evidence supporting that possibility.[13] Thisrelatively low threshold for the objective
component-considerably lower than the "more likely than not" standard applicable to withholding of
removal-reflects Congress's intent to provide broader protection through asylum than through other forms of
relief.[13][15]

The Ninth Circuit has articulated that the well-founded fear standard requires evaluating the totality of
circumstances, considering all evidence of country conditions, the applicant's personal characteristics that
might affect risk of persecution, and the applicant's credible testimony regarding past and anticipated future
harm.[13] When an applicant demonstrates past persecution on account of a protected ground, the applicant
benefits from a statutory presumption that he or she has a well-founded fear of future persecution, meaning
the burden shifts to the government to rebut the presumption by demonstrating either afundamental changein
country conditions or that the applicant could reasonably relocate to another part of the country where
persecution would not occur.[13][2][15] This presumption represents a significant procedural advantage for
applicants with documented past persecution, as the government must affirmatively prove changed
circumstances or relocation feasibility rather than the applicant bearing the burden of proving a continued
threat.[13]

Elements and Standardsfor Past Per secution

Establishing past persecution requires satisfying three discrete elements: the treatment must rise to the level of
persecution, the persecution must have been motivated by one of the five protected grounds, and the
persecution must have been inflicted by the government or by private actors whom the government was
unwilling or unable to control (the "persecution by actor" requirement).[2][16][24] The level of harm required
to constitute persecution is substantial, as mere harassment, discrimination, or isolated incidents typically fall
short of the legal threshold, but the Ninth Circuit applies atotality of circumstances analysis that considers
cumulative harm rather than evaluating each incident in isolation.[2][16][24] The court has identified seven
non-exhaustive factors relevant to determining whether past harm risesto persecution: physical violence and
resulting serious injuries, frequency of harm, specific threats combined with confrontation, length and quality
of detention, harm to family members and close friends, economic deprivation, and general societal
turmoil.[2] The Ninth Circuit has emphasized that physical violence causing seriousinjury represents the most
significant factor, with the court granting asylum or withholding of removal in numerous cases involving
severe beatings, torture, attempted murder, or prolonged detention accompanied by physical abuse.[2][16][24]

The persecution-by-actor requirement means that harm inflicted by private individuals, such as family
members, neighbors, or criminal actors, does not qualify as persecution unless the government is unwilling or
unable to provide protection.[2][ 16] This requirement has proven particularly important in cases involving
gang violence, domestic violence, and targeted criminal victimization, as applicants must demonstrate that the
government either actively participated in the harm or had notice of the threat and declined to provide
protection.[2][16] The Ninth Circuit has recognized that proof of government persecution does not always
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require evidence that government officials directly inflicted the harm; the applicant may establish persecution
through evidence that government officials knew of the danger and declined to provide protection, thereby
making themselves complicit in the private harm.[2] Additionally, the court has held that while the persecution
must be motivated by a protected ground, the protected ground need not be the sole or even primary
motivation; rather, the applicant must show that the protected ground constituted "a central reason” for the
persecution, establishing a meaningful nexus between the persecution and the protected ground.[2][13]

Withholding of Removal: Higher Standard and Limited Benefits

Withholding of removal under 8 U.S.C. § 1231(b)(3)(A) provides an alternative form of protection for
noncitizens who do not qualify for asylum but who can demonstrate a " clear probability" that they will be
persecuted if removed to their country of origin.[15][18] The withholding of removal standard requires an
applicant to prove by clear and convincing evidence that it is more likely than not-in other words, by a
probability exceeding fifty percent-that the applicant will suffer persecution on account of a protected ground
if returned to the country of origin.[15][18][24] This significantly higher threshold compared to the asylum
standard makes withholding of removal considerably more difficult to obtain, as the applicant must nearly
prove persecution will occur rather than merely that it is a reasonable possibility.[15][18] However, like
asylum, withholding of removal provides a presumption of well-founded fear if the applicant demonstrates
past persecution; once past persecution is established, the burden shifts to the government to prove by a
preponderance of the evidence that circumstances have fundamentally changed or that relocation is
reasonable.[15][ 2]

Withholding of removal differs from asylum in several significant ways beyond the heightened evidentiary
burden, with perhaps the most critical difference being that withholding of removal isamandatory form of
relief, meaning that if an applicant meets the legal standard, the immigration judge must grant withholding
regardless of discretionary factors or any equitable considerations.[15][18][24] This mandatory nature
contrasts sharply with asylum, which remains discretionary even after an applicant demonstrates eligibility as
arefugee.[2][15] Additionally, an applicant granted withholding of removal does not acquire the same benefits
as an asylee; the applicant cannot adjust status to lawful permanent resident, cannot petition for derivative
status for family members, cannot travel outside the United States without automatically executing the
removal order, and cannot pursue a path to citizenship.[15][18][24] These significant limitations mean that
while withholding of removal provides essential protection from return to a country where persecution
threatens, it leaves the beneficiary in legal limbo, unable to reunify with family abroad or establish permanent
legal statusin the United States.[15][18]

Withholding of removal is also unavailable to certain categories of noncitizens who may be eligible for
asylum, including those who have persecuted others and those convicted of particularly serious crimes.[15] An
aggravated felony conviction is presumed to constitute a particularly serious crime, but the presumption can
potentially be rebutted in some circumstances, whereas certain other crimes, such as crimes of violence for
which an applicant received a sentence of one year or longer, also bar withholding eligibility.[15] This
categorical exclusion means that some noncitizens, particularly those with criminal convictions, may find
themsel ves unabl e to access either asylum or withholding of removal, leaving them only the possibility of
seeking protection under the Convention Against Torture.[15]

Convention Against Torture Protection

The Convention Against Torture (CAT) represents the most restrictive form of protection available, requiring
an applicant to prove by clear and convincing evidence that it is more likely than not that the applicant will be
tortured if removed to the country of origin.[14][16][24] Torture under the CAT is defined with specificity by
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regulation and precedent, requiring proof that the applicant will suffer severe physical or mental pain or
suffering deliberately inflicted by the government or with government acquiescence, distinguishing torture
from persecution, which may involve various forms of severe harm.[14][16][24] The Ninth Circuit has
recognized that torture is "more severe than persecution” and requires a heightened showing of both the
intentional nature of the harm and the government's involvement or acquiescence in the infliction of that
harm.[14][24] The standard for determining whether a noncitizen will be tortured if removed involves
analyzing the likelihood of torture in the proposed country of removal, considering the noncitizen's personal
circumstances, the current human rights situation in the country, the prevalence of torture by government
authorities or with government acquiescence, and the applicant's specific vulnerability to torture based on
membership in a particular group or individual characteristics.[14][24]

The Ninth Circuit has repeatedly held that general evidence of widespread torture practices or human rights
violationsin a country is insufficient to establish that the applicant would more likely than not be tortured,;
instead, the applicant must demonstrate a particularized likelihood of torture based on the applicant's
individual characteristics, political activities, family connections, or other factors that would place the
applicant at specific risk.[14][24] In Moldakhmetov v. Bondi, arecent Ninth Circuit decision, the court denied
CAT protection where the applicant presented evidence of generalized discrimination against migrantsin
Russia but failed to establish that the applicant would specifically be tortured if returned, illustrating the
court's requirement for applicant-specific evidence of risk.[14] CAT protection, when granted, resultsin a
removal order with a condition that the applicant not be removed to the country where torture is likely, similar
in some respects to withholding of removal, but CAT protection provides even fewer ancillary benefits and
represents a significantly lower form of relief than either asylum or withholding of removal.[14][24]

Filing Petitions for Review: Procedural Requirements and Deadlines

The Thirty-Day Jurisdictional Deadline

The single most critical deadline in all immigration appellate practice is the thirty-day requirement for filing a
petition for review in acircuit court of appeals following afinal order of removal or aBoard of Immigration
Appeals decision.[3][6][33][40][50] Under 8 U.S.C. 8§ 1252(b)(1), a petition for review "must be filed not later
than thirty days after the date of the final order” of removal, and the Ninth Circuit applies this deadline with
strict adherence.[3][33][40][50] Historically, courts treating the thirty-day deadline as ajurisdictional
reguirement meant that no exceptions or equitabl e tolling applied, regardless of the circumstances, leaving
practitioners with no recourse if the deadline was missed short of moving the Board of Immigration Appeals
to rescind and reissue its decision to provide a new thirty-day period.[3][33][40][50]

However, recent developments in Supreme Court jurisprudence have created uncertainty regarding the
jurisdictional nature of the thirty-day deadline. In Harrow v. Department of Defense, the Supreme Court held
that asimilar thirty-day deadline in adifferent federal statute was not jurisdictional and therefore subject to
equitable tolling in exceptional circumstances, even though courts had long treated it as jurisdictional .[33] The
Supreme Court's reasoning suggests that deadlines are jurisdictional only when Congress "clearly states' that
they are, and the language of 8 U.S.C. § 1252(b)(1) does not contain such explicit jurisdictional language,
leading some practitioners to argue that the immigration petition for review deadline might likewise be subject
to equitable tolling.[33] The Ninth Circuit has not yet definitively addressed whether Harrow appliesto
immigration petitions for review, creating a narrow opening for late-filed petitions in extraordinary
circumstances, though prudent practice still requires strict compliance with the thirty-day deadline.[33]

The thirty-day clock beginsto run from the date of the final order, which typically is the date of the Board of

Page 8
(c) 2026 The Law Offices of Fernando Hidalgo, Inc.



Immigration Appeals decision (when the Board deniesrelief and orders removal) or the date of an affirmance
by the Board (when the Board affirms the immigration judge's removal order).[3][6][33][40][50] The deadline
isnot tolled or extended by filing a motion to reopen with the Board, filing a motion to reconsider, requesting
voluntary departure, or any other administrative action, meaning that if an appellant files a maotion to reopen
before the thirty-day period expires but the motion is still pending when the thirty-day period ends, the
appellant must still file the petition for review within the thirty days or lose jurisdiction.[3][33][40][50] For
noncitizensin custody, particularly those detained near the southern border, the thirty-day deadline poses an
acute practical challenge, as noncitizens may receive notice of the Board's decision while detained and must
coordinate with counsel to prepare and file atimely petition, often while facing imminent removal.[3][6]

Contents and For mat Requirements

The Ninth Circuit has specific requirements regarding the contents and format of petitions for review, with
violation of these requirements potentially resulting in dismissal or rejection of the petition.[3][6][19][50]
Under 8 U.S.C. § 1242(c), a petition for review must include a copy of the final order under review and may
be filed using the Ninth Circuit's Form 3, though use of the form is not mandatory so long as the petition
contains the required information.[3][6][19][50] The petition must be filed electronically through the Ninth
Circuit's Appellate Case Management System (ACMS) in most circumstances, with paper filing available only
in extraordinary circumstances where electronic filing isimpossible.[3][6][19][23] Pursuant to Ninth Circuit
Rule 15-4, the petition for review in immigration cases must specifically state whether the petitioner is
detained in Department of Homeland Security custody or at liberty and whether the petitioner hasfiled a
motion to reopen with the Board or applied to a district director for an adjustment of status.[3][6][19][23]

Additional information must be included in immigration petitions for review, including the A-number (alien
registration number) of the petitioner and any family members whose cases are covered by the removal order,
even if those family members names do not appear in the Board's decision.[3][6][50] The petition must
identify the originating agency issuing the order under review (typically the Board of Immigration Appeals,
but potentially the immigration court or a Department of Homeland Security officer in certain circumstances),
the date of the order, and the specific claims raised on appeal, with courts suggesting that practitioners provide
as detailed a statement of claims as space permits on the petition itself rather than relying solely on briefs filed
later.[3][6][50] If the petitioner intends to file a brief, the petition should indicate that a brief will be filed;
failureto file a brief after indicating that one will be filed may result in summary dismissal of the
petition.[3][6][50] The Ninth Circuit's electronic filing system requires uploading separate PDF documents for
the petition itself, any motion to stay removal filed with the petition, and any motion to proceed in forma
pauperis, with each document bearing a unique filename to facilitate processing.[ 23]

Serving the Government and Filing in the Correct Court

The petition for review must be served on the Attorney General by sending a complete copy to the specified
address, which is the Office of Immigration Litigation (OIL) within the Department of Justice.[3][6][50] The
attorney responsible for the government'sinterests in the case is based within OIL, which may have multiple
sections handling different categories of appeals, and the petition should be directed to the appropriate
component based on the type of caseinvolved.[3][6][50] Failure to serve the government properly, while not
necessarily resulting in dismissal, may delay adjudication and can create procedural complications.[3][6][50]
Additionally, if the immigration court proceedings were conducted in a particular immigration court location,
counsel must be mindful of sending copies or providing notice to the immigration court as well, though the
petition for review itself isfiled with the Ninth Circuit, not with the immigration court.[3][6][50]

The petition for review must be filed with the Ninth Circuit-not with the immigration court, the Board of
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Immigration Appeals, or the district court.[3][6][50] Given that the Ninth Circuit has jurisdiction over district
courts throughout fifteen federal judicia districts, practitioners must ensure that the petition is filed with the
Ninth Circuit's clerk's office in San Francisco for cases originating from any location within the Ninth
Circuit.[3][6] The court maintains procedures for electronic filing and provides detailed instructions for
practitioners submitting immigration petitions for review, and the court has created a user-friendly portal for
initiating new petitions, which requires counsel to identify the lead petitioner, attach the final order being
reviewed, and indicate whether a stay of removal is being requested.[3][6][23]

Motionsto Stay Removal and Preliminary Injunctive Relief

Automatic and Discretionary Stays

Under the current statutory framework established by 1IRIRA and maintained by the REAL ID Act, filing a
petition for review does not automatically stay removal of the noncitizen; the general rule is that removal will
not be stayed unless the court orders a stay.[9][12][25] This represents an inversion of the pre-1996 rule, when
filing an appea would automatically stay removal, and Congress implemented this change to expedite removal
proceedings and prevent appellants from indefinitely delaying their removal through repeated
appeals.[9][12][25] However, the Ninth Circuit and other circuits have established that when a petitioner files
both a petition for review and amotion for a stay of removal with the petition, an automatic temporary stay
takes effect under Ninth Circuit General Order 6.4(c), which directs the Department of Homeland Security to
forbear from removing the petitioner until the court rules on the stay motion or otherwise
directs.[9][12][25][44]

The Ninth Circuit applies the standard articulated in Nken v. Holder, 556 U.S. 418 (2009) to determine
whether a discretionary stay of removal should be granted, requiring the applicant to demonstrate: (1) a strong
likelihood of success on the merits of the petition; (2) that irreparable harm will result if the stay is denied; (3)
that the balance of equities favors granting the stay; and (4) that granting the stay isin the interests of
justice.[9][12][25][44] Thisfour-factor test means that even if an applicant shows a likelihood of success on
the merits, the stay will be denied if the applicant fails to demonstrate irreparable harm that cannot be
remedied by other means.[9][12][25] The Ninth Circuit has held that removal alone, without more, does not
constitute irreparable harm, and an applicant must show that removal would result in additional substantial
harm beyond mere deportation-such as substantial danger of persecution, torture, or serious harm upon return
to the country of origin.[9][12][25]

A critical aspect of the Ninth Circuit's stay jurisprudence is the understanding that the court will not lightly
extend the automatic stay period or grant adiscretionary stay if the applicant has engaged in dilatory conduct
or has unnecessarily prolonged proceedings through abuse of process.[25] In arecent decision,
Rojas-Espinozav. Bondi, the Ninth Circuit denied a motion for a stay of removal where petitionersfiled a
"barebones’ motion making only conclusory assertions about substantial and novel issues without substantive
argument, and the court emphasized that dilatory conduct in prior proceedings weighed against granting a stay
even if the merits presented novel legal issues.[25][55] This development underscores that the court expects
petitioners to mount serious and well-devel oped stay motions, not merely conclusory filings designed to delay
removal, and that a history of filing repeated motions without meaningful development will count against
future stay requests.[25][55]

Briefing Schedule and Timing of Decisions

Once a petition for review isfiled with or without an accompanying motion for a stay of removal, the Ninth
Circuit sets a briefing schedule under which the government (represented by the Department of Justice's
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Office of Immigration Litigation) must file the Certified Administrative Record (CAR), which contains all
documents from the immigration court proceedings and Board review.[3][6][19] The government's deadline to
filethe CAR istypically the same date by which the government must respond to a motion for a stay of
removal, generally twenty-one days from the due date of the CAR itself (creating alayered deadline
structure).[9][19] The petitioner then has an opportunity to supplement the stay motion within fourteen days
of filing theinitial stay motion, providing an avenue to develop arguments further if the initial motion was
filed hastily to meet the immediate stay deadline.[9][12]

The Ninth Circuit's General Orders provide that if amotion for a stay of removal isfiled, the briefing schedule
does not begin until the court rules on the stay, preserving the possibility that removal could occur before
briefing on the meritsis completed if the stay is denied.[9][19] However, if amotion for astay isdenied or if
no stay motion isfiled, the court will set a briefing schedule immediately, typically providing the petitioner
with forty to fifty daysto file an opening brief after the government files the CAR, with the government's
response brief due thirty days after the opening brief, and the petitioner's reply brief due fourteen days after
the response.[9][19][44] The court hasindicated that it will apply these deadlines strictly and has discouraged
requests for extensions of time, though the court generally will grant reasonable extensions where legitimate
conflicts exist.[44]

Standar ds of Removal and Removal Proceedings

Immigration Judge Deter mination of Removability

The removal process begins before the immigration judge, who has the authority under 8 U.S.C. § 1229ato
adjudicate removal proceedings and make determinations regarding whether anoncitizen is
removable.[32][35] The immigration judge conducts a hearing in which the Department of Homeland Security
presents evidence of removability and the noncitizen has the opportunity to present evidence, testify,
cross-examine government witnesses, and argue on their own behalf.[32][35][36] For noncitizens who have
been admitted to the United States (whether through inspection or in some cases without inspection), the
government bears the burden of proving removahility by clear and convincing evidence, a standard higher than
the "preponderance of the evidence" applied in civil cases but considerably lower than the "beyond a
reasonable doubt" standard in criminal cases.[32][35][36][57] For noncitizens who have not been admitted,
such as those apprehended at the border, the government bears the burden of proving the facts underlying
removability by a preponderance of the evidence, alower threshold than the clear and convincing evidence
standard.[32][36]

After determining removability, the immigration judge proceeds to consider any applications for relief from
removal that the noncitizen has filed, including asylum, withholding of removal, cancellation of removal,
adjustment of status, or other relief available under immigration law.[32][35][36][2] For applications for
discretionary relief from removal, the noncitizen bears the burden of establishing eligibility for the relief by a
preponderance of the evidence, and if the government presents evidence that a ground for mandatory denial of
relief may apply, the noncitizen must prove by a preponderance that the ground does not
apply.[32][35][36][57] The immigration judge must announce its decision orally and provide awritten
decision, which serves asthe final immigration court decision unless a party timely appealsto the Board of
Immigration Appeals.[35][36]

Entry of Removal Ordersand Creation of Final Orders

A removal order becomes final under 8 C.F.R. § 1003.39 when the immigration judge issues an oral decision
ordering removal, or when the written decision isissued if no oral decision was announced.[1][35][40] The
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removal order is not final if a party timely appeals to the Board of Immigration Appeals, as the appeal divests
the immigration court of jurisdiction and transfers the case to the Board for review.[1][40] The Board of
Immigration Appeals must decide the appeal and issue its own decision, which becomes the final
administrative order for purposes of appeal to the federal courts.[1][40] In circumstances where the Board
affirms the immigration judge's removal order without substantive opinion (issuing what is known as an
"affirmance without opinion" or AWO), the Board's decision nonethel ess constitutes afinal order of removal
over which the Ninth Circuit has jurisdiction.[1][40]

The date upon which the removal order becomes final is critical for the thirty-day petition for review deadline,
and the Ninth Circuit has issued detailed guidance on determining when an order is "final" for purposes of the
appeal deadline in various circumstances.[1][21][40] Where a noncitizen had a prior removal order and the
Department of Homeland Security subsequently reinstates that prior order upon the noncitizen's unlawful
reentry, the Ninth Circuit has held that the reinstated order isafinal order of removal as of the date of
reinstatement, not the date of the original order issued years earlier, meaning the thirty-day appeal deadline
runs from reinstatement.[1][21] This rule prevents Department of Homeland Security officers from "reviving"
ancient removal orders and creating a situation where a noncitizen unknowingly has an expired appea
deadline based on an order from decades past.[1][21]

Current Legal Landscape: Recent Developments and Ninth Circuit Jurisprudence

Recent Significant Decisionson Asylum and Relief from Removal

The Ninth Circuit has issued numerous consequential decisionsin recent years addressing asylum eligibility,
withholding of removal, and Convention Against Torture protection, establishing important precedent
governing immigration appeals within the circuit.[2][4][5][13][14][24][56] In cases addressing what
constitutes persecution, the Ninth Circuit has emphasized the totality of circumstances approach, rejecting a
mechanical application of enumerated factors and instead requiring courts to consider the cumulative effect of
al harm suffered by the applicant.[2][16][24] The court has recognized that multiple isolated incidents, when
viewed cumulatively, may constitute persecution even if no single incident would independently rise to that
level, requiring immigration judges and reviewing courts to aggregate harm across time rather than analyzing
each incident in isolation.[2][16]

The Ninth Circuit has also developed important jurisprudence addressing persecution on account of
membership in a particular social group (PSG), recognizing that this protected ground encompasses a broad
range of human relationships and shared characteristics beyond those explicitly enumerated.[2][13][24] Cases
involving persecution on account of family relationships, sexual orientation, gender identity, HIV status, and
resistance to gang recruitment have been recognized as potentially cognizable particular socia groups, with
the court scrutinizing both whether a cognizable group exists and whether the applicant possesses membership
in that group.[2][13][24] The court has held that membership in a PSG alone isinsufficient; the applicant must
also demonstrate that the persecution was motivated by the PSG membership, establishing the required nexus
between the protected ground and the persecution.[2][13][24]

Recent decisions have also addressed the interaction between asylum restrictions and other forms of relief,
particularly regarding the Transit Ban (the policy barring asylum for applicants who transited through a third
country before reaching the United States, which has since been eliminated) and other restrictions on asylum
eigibility.[5] The Ninth Circuit determined that the Transit Ban was inconsistent with statutory asylum
eligibility requirements and could not legally bar asylum applications, though litigation over thisissue
consumed significant judicial resources and affected thousands of asylum seekers.[5][31] The elimination of
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the Transit Ban has reopened asylum eligibility for numerous applicants, and the court continues to monitor
closely whether new restrictions imposed by executive action comport with statutory authority.[5][31]

Circuit Splitsand Divergence from Other Circuits

The Ninth Circuit's jurisprudence sometimes diverges from that of other federal circuits, creating strategic
opportunities for practitioners with cases in the Ninth Circuit and highlighting the importance of
circuit-specific legal research.[1][2][13][15][24] In some areas, the Ninth Circuit has adopted more
applicant-friendly interpretations of asylum law compared to more restrictive interpretations in other circuits,
such as the Second Circuit or Fifth Circuit.[1][13] Conversely, in other areas, the Ninth Circuit has adopted
more restrictive positions than some circuits, and practitioners must conduct careful comparative analysis to
identify which circuit's precedent is most favorable to their clients positions.[1]

One area of significant circuit divergence concerns the standards for demonstrating past persecution and the
cumulative harm analysis, with the Ninth Circuit taking a more generous approach to aggregating multiple
incidents of harm than some other circuits.[2][16][24] The Ninth Circuit has also led other circuitsin
recognizing particular social groups based on family relationships, LGBTQ+ status, and resistance to criminal
organizations, sometimes moving faster than other circuits in developing jurisprudence in these
areas.[2][13][24] However, the Ninth Circuit has also applied restrictive interpretations to concepts such as
"firm resettlement” and has taken conservative positions on other issues, so generalization about the circuit
being uniformly applicant-friendly or government-friendly isinaccurate.[2][13][24]

Impact of Recent Administrative Changes and Executive Policies

The immigration law landscape has been substantially shaped by executive policies and administrative
guidance issued by the Department of Homeland Security, the Department of Justice, and the Executive Office
for Immigration Review, and the Ninth Circuit has engaged in ongoing litigation regarding the legality of
various executive policies.[31][42] Policies such asthe Transit Ban, the "Remain in Mexico" program
(officialy the Migrant Protection Protocols or MPP), and various restrictions on asylum eligibility have been
challenged in the Ninth Circuit, with mixed results depending on the specific policy and the legal theory
underlying the challenge.[31][42] The Ninth Circuit has been particularly active in enjoining execution of
policies found to be unlawful, as in the case of the Remain in Mexico program, which the court held violated
federal law and caused irreparable harm to asylum seekers.[31][42]

Practitioners should be attentive to the current administrative landscape, as policies change with new
administrations and the Department of Justice has indicated its intention to appeal favorable district court
decisions and contest policies that expand asylum eligibility or protect asylum seekersin removal
proceedings.[1][31][42] The appointment of hew immigration judges and Board members can also affect
agency interpretation of law and policy priorities, though Ninth Circuit precedent remains binding on the
agency regardless of personnel changes.[1][8] The court has made clear that agencies are bound by circuit
precedent and cannot circumvent appellate court decisions through policy memoranda or changed legal
positions without proper statutory or regulatory authority.[1][42]

San Francisco Immigration Court and Northern California Practice Context

San Francisco |mmigration Court Structure and Jurisdiction

The San Francisco Immigration Court, located at multiple venues including 100 Montgomery Street, Suite
800 and 630 Sansome Street, 4th Floor, Room 475 in San Francisco, and a satellite location in Concord at
1855 Gateway Boulevard, Suite 850, handles removal proceedings for noncitizens apprehended or residing
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throughout Northern California.[2][4][32] The court operates under the jurisdiction of the Executive Office for
Immigration Review and follows the Immigration and Nationality Act, relevant regulations, published Board
of Immigration Appeals precedent, and Ninth Circuit authority in adjudicating removal cases.[1][2][32][35]
Immigration judges assigned to the San Francisco court follow local rules and procedures established by the
court's administration, and while the court is part of anational system, individual judges may have distinctive
practices regarding continuances, evidence submission, and scheduling that practitioners should
understand.[2][4][32]

The San Francisco Immigration Court typically handles cases involving noncitizens from diverse geographic
origins, though the court has a particularly significant caseload involving Central American asylum seekers
from Guatemala, El Salvador, Honduras, and Nicaragua, as well as substantial numbers of Mexican nationals
and noncitizens from other countries throughout the Western Hemisphere and beyond.[1][2][32] The court's
master calendar system requiresinitial appearances before the immigration judge at which removability is
established and proceedings are scheduled, with individual calendar hearings conducted at |ater dates when
the merits of removal and applications for relief are adjudicated.[32][36] Understanding the San Francisco
court's procedural expectations and the known preferences of judges assigned to the court can materially affect
case outcomes and the strategic decisions made in individual cases.[2][4][32]

Key Procedural Rulesfor San Francisco Court

The San Francisco Immigration Court imposes specific filing deadlines and procedural requirements that
differ in some respects from courtsin other circuit jurisdictions, and practitioners must ensure compliance
with these local rules to avoid adverse consequences such as rejection of filings or preclusion of evidence and
arguments.[36] For represented, non-detained noncitizens, amendments to applications for relief, additional
supporting documents, and updates to witness lists must be submitted at |east thirty daysin advance of the
individual calendar hearing date.[36] For detained noncitizens, filing deadlines are set by the immigration
judge on a case-by-case basis but typically are more condensed than those for non-detained noncitizens given
the urgency of removal proceedings for those in custody.[36] Responses to filings by the other party must
generally be submitted within ten days of the original filing, though filings submitted less than fifteen days
before a master calendar hearing may be addressed orally at that hearing rather than requiring written
responses.[36]

The San Francisco court requires that motions for extensions of filing deadlines state not only the proposed
revised deadline but also demonstrate due diligence in attempting to meet the original deadline and provide
reasonable explanation for why extension is necessary.[36] Unopposed motions for extensions are not
automatically granted, meaning the immigration judge retains discretion to deny an extension request even
when the other party does not object, and practitioners should ensure that extension requests contain
substantive and particularized justification rather than generic boilerplate language.[36] Late filings may be
rejected outright, or the immigration judge may consider a maotion to accept untimely filing that requires
showing of good cause for acceptance, creating a difficult procedural posture.[36]

San Francisco Asylum Office Interview Procedures

Noncitizens applying for asylum affirmatively (outside of removal proceedings) are typically interviewed by
officers of the San Francisco Asylum Office, which covers the geographic region of Northern California and
maintains procedures and interview protocols distinctive to that office.[1][2][4] The San Francisco Asylum
Office has specific practices regarding the evaluation of credibility, assessment of country conditions,
consideration of particular social groups, and application of standards for persecution and well-founded fear
that practitioners should understand.[1][2][4] While asylum officers are bound by the same statutory and
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regulatory framework asimmigration judges, individual officers may apply standards with differing levels of
rigor or skepticism, and building a relationship with the asylum office through professional conduct and
substantive case preparation can prove beneficia to clients.[1][2][4]

The San Francisco Asylum Office operates under significant case backlogs, resulting in substantial delays
between the filing of affirmative asylum applications and scheduled interviews, and practitioners must be
cognizant of how delays affect the legal posture of cases, such as whether work authorization remains
available pending the interview or whether the applicant may be placed in removal proceedings by
Immigration and Customs Enforcement while the affirmative application is pending.[1][2][4] The office has
also implemented interview procedures designed to verify identity and screen for ineligibility, including
biometric background checks and consultation with databases maintained by federal agencies, and
practitioners should ensure that clients understand the scope of these security vetting procedures.[1][2][4]

Ninth Circuit Judges with Northern Califor nia Assignments

The Ninth Circuit employs approximately twenty-nine active judges, with additional senior judges who may
participate in selected matters, and cases are randomly assigned to three-judge panels for decision on the
merits.[7][43][44] While al Ninth Circuit judges are bound by the same precedent and standards of review,
individual judges bring distinctive judicial philosophies and may approach particular issues with varying
degrees of skepticism or receptivity.[7][43][44] Practitioners familiar with the known perspectives of judges
who frequently appear in immigration cases can strategically consider how to frame arguments to resonate
with judicial predispositions, though such considerations must be balanced against the reality that oral
argument (when granted) and written submissions determine outcomes far more than judges' individual
tendencies.[7][43][44]

The Ninth Circuit has undergone recent changesin judicial composition, with new appointees bringing fresh
perspectives to immigration law, and the ideological composition of the bench affects how the court balances
deference to agency determinations against independent judicial review of legal conclusions.[7][43][44] The
appointment of new judges with prior government service may affect deference decisions, while judges with
prior civil rights or immigration advocacy backgrounds may approach asylum cases with different
perspectives.[7][43][44] However, the binding nature of precedent means that individual judges philosophies
affect only future development of law rather than altering existing controlling precedent.[7][43][44]

Practical Implementation: Filing Petitionsfor Review and Conducting Appellate
Litigation

Preliminary Assessment and Strategic Consider ations

Upon receiving notice that the Board of Immigration Appeals has issued a decision denying relief and
affirming removal, counsel should immediately conduct an assessment of the legal issues raised by the case,
the likelihood of success on appeal, the jurisdictional status of different claims, and the procedural advantages
or disadvantages associated with filing an appeal versus negotiating some form of alternative
resolution.[37][38][45][50] This assessment must occur within a compressed timeframe given the thirty-day
filing deadline, requiring counsel to quickly organize the administrative record, review the immigration judge's
decision, analyze the Board's decision, research applicable law, and identify colorable legal
arguments.[37][38][45][50] The assessment should distinguish between strong legal arguments that have a
meaningful prospect of success, weaker arguments that might be preservation-only for purposes of federal
court review, and frivolous arguments that serve no strategic purpose and should be abandoned.[37][38][45]
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In cases where the primary errors are factual in nature-such as credibility determinations, factual findings
regarding the severity of past harm, or findings regarding country conditions-counsel should honestly assess
whether the clear error standard is likely to be overcome, as the Ninth Circuit will only reverse factua findings
in the rarest circumstances where no rational basis exists in the record for the immigration judge's
determination.[37][45] Conversely, in cases where the primary errors are legal-such as misapplication of a
legal standard, failure to apply a statutory presumption, or misinterpretation of a regulatory provision-counsel
should recognize that the court will review the legal question de novo and the prospect of successis
substantialy higher.[37][38][45] Cases presenting mixed questions or issues involving recently changed law,
circuit splits, or novel legal theories may warrant appea even where the immediate likelihood of success
seems moderate, as the appeal serves the important function of developing jurisprudence and preserving issues
for potential further appellate review or legidative correction.[37][38][45]

Preparation of the Petition for Review and Motion for Stay

The petition for review should be drafted with careful attention to explaining the legal issues presented in
clear, accessible language, avoiding excessive legal jargon, and framing the issuesin a manner that will
resonate with appellate judges reviewing a cold record without personal familiarity with the case.[3][6][50]
The petition should contain a concise statement of the case briefly summarizing the material facts, the removal
grounds, the asylum claim or other relief sought, and the Board's decision, followed by a statement of the
issues presented for appeal articulated with as much specificity as space allows.[3][6][50] The petition should
then provide substantive argument on each issue, citing to the administrative record, relevant statutes and
regulations, and applicable case law, with particular emphasis on how Ninth Circuit precedent supports the
petitioner's position.[3][6][50]

If amotion for a stay of removal is filed with the petition, the motion should address each element of the Nken
test, explaining why the applicant is likely to succeed on the merits, what irreparable harm will result from
removal, why the equities favor granting the stay, and why the interests of justice support staying
removal.[9][12][25] The motion should make clear that removal poses genuine danger of persecution, torture,
or other substantial harm beyond mere deportation, as the court has held that removal alone is insufficient
irreparable harm.[9][12][25] The motion should cite to specific evidence in the record demonstrating risk of
harm and should distinguish or address any adverse country conditions findings made by the immigration
judge or Board.[9][12][25][55] The motion must be filed within the same submission as the petition or within
fourteen days thereafter, and practitioners are well-advised to prepare the motion carefully rather than filing a
conclusory motion that merely asserts likelihood of success without substantive devel opment, as the court has
signaled that barebones stay motions will be denied even where the merits present novel issues.[25][55]

Building the Administrative Record and Appellate Brief

Once the Certified Administrative Record is filed by the government, counsel should carefully review the
entire record to ensure that all documents from the immigration court proceedings are included and to identify
any materials that may have been omitted.[3][6][19] The CAR should contain the complete record of
proceedings before the immigration judge, all evidence submitted, transcripts of testimony, the immigration
judge's decision, and the Board of Immigration Appeals decision, and any gaps should be identified and
brought to the court's attention promptly.[3][6][19] The appellate brief should comprehensively address all
issues raised in the petition, provide detailed analysis of applicable law, and cite extensively to the
administrative record to support factual assertions and to explain how the record contradicts or supports the
government's legal positions.[3][6][19][50]

The opening brief should be organized logically, with a statement of issues presented, a brief statement of the

Page 16
(c) 2026 The Law Offices of Fernando Hidalgo, Inc.



case, and then argument sections addressing each issue with appropriate subdivision into subsections for
clarity.[3][6][19][50] The brief should apply the correct standard of review for each issue, explaining to the
court whether the issue involves a pure question of law (de novo review), afactual finding (clear error review),
or amixed question (bifurcated review), and should frame arguments accordingly.[3][6][19][50] For legal
issues, the brief should provide comprehensive analysis of statutory language, regulatory provisions, case law,
and policy arguments supporting the petitioner's interpretation. For factual issues, the brief should explain why
the immigration judge's factual finding either is clearly erroneous or alternatively argue that even accepting the
immigration judge's factual findings, the legal standards for relief are satisfied.[3][6][19][50]

Oral Argument and Post-Decision Advocacy

The Ninth Circuit grants oral argument in immigration cases at its discretion, and counsel may request oral
argument when the petition isfiled or at the court's direction.[3][6][19][44] Ora argument provides an
opportunity to emphasize the strongest arguments, respond to judicia questions, and make personal
connection with the judges in a manner impossible through written submissions alone, though not all cases are
selected for oral argument and counsel must be prepared to have the case decided on the briefs.[3][6][19][44]
If oral argument is granted, counsel should prepare thoroughly by anticipating likely questions, developing
clear and concise responses, and marshaling the strongest authority supporting counsel's
position.[3][6][19][44]

After the panel issuesits decision, counsel should promptly evaluate whether the decision is favorable or
whether further appeal through a petition for panel rehearing or petition for rehearing en banc would be
appropriate.[3][6][44] If the panel deniesrelief, counsel must assess whether the dissent (if one exists)
articulates col orable arguments for en banc review or whether the panel's holding conflicts with circuit
precedent in a manner that warrants en banc reconsideration.[3][6][44][56] If en banc review is denied,
counsel must then evaluate whether the case warrants further appellate review through a petition for certiorari
to the Supreme Court, which is appropriate only in rare cases presenting issues of exceptional
importance.[3][6][44]

Conclusion

The Ninth Circuit Court of Appeals occupies a position of critical importance in theimmigration law system,
serving as the appellate court of first resort for federal judicial review of immigration decisions affecting
hundreds of thousands of noncitizens within the western United States and the territories under the court's
jurisdiction.[1][2][3][ 7] The court's jurisdiction, established by statute and refined through decades of
precedent, encompasses review of final orders of removal, asylum digibility determinations, withholding of
removal decisions, Convention Against Torture protection, and other relief-from-removal
determinations.[1][2][3] Understanding the procedural mechanisms for filing petitions for review, the
deadlines governing appellate litigation, and the standards of review applied to different categories of legal
issues proves essential for immigration practitioners seeking to advance their clients' interests through federal
appellate litigation.[ 3][6][50]

The Ninth Circuit has developed a substantial body of precedent addressing asylum eligibility, the elements
required to establish persecution, the particular social group concept, the evidentiary standards for relief,
credibility determinations, and the appropriate judicial deference to administrative
decisions.[1][2][13][16][24][37] Thisjurisprudence reflects the court's effort to balance respect for the
Executive Branch's expertise and primary responsibility for immigration enforcement against the judiciary's
role in ensuring that immigration laws are applied consistently with statutory language, constitutional
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principles, and fundamental fairness.[1][2][3][37] Practitioners working within the Ninth Circuit must engage
deeply with this precedent, understand how courts in other circuits have addressed comparable issues, and
develop strategies for presenting client positionsin the manner most likely to resonate with the appellate
court's jurisprudentia framework.[1][2][37]

The San Francisco immigration community and Northern Californialegal practitioners operate within the
context of the Ninth Circuit's controlling authority, the San Francisco Immigration Court's distinctive
procedures and practices, and the specific procedural rules and local expectations established by the court
system.[1][2][4][32] Building deep familiarity with the nuances of this legal landscape, maintaining
relationships with government counsel, and devel oping a sophisticated understanding of the immigration
judges, Board members, and appellate judges involved in Northern Californiaimmigration litigation enables
practitioners to serve their clients more effectively and advance their clients' legal interests through all levels
of the administrative and judicia review process.[1][2][4][32] The intersection of Northern Californias
distinctive immigration demographics, complex federal and state law issues, and the Ninth Circuit's prominent
role in developing immigration jurisprudence creates both significant challenges and meaningful opportunities
for immigration practitioners committed to providing competent and ethical representation to immigrants
navigating the American legal system.

APPENDIX: CRITICAL STATUTESAND REGULATIONS

The Immigration and Nationality Act provisions most frequently encountered in Ninth Circuit immigration
appellate practice include 8 U.S.C. § 1229a (removal proceedings), 8 U.S.C. 8§ 1158(a) (asylum €ligihility), 8
U.S.C. § 1231(b)(3) (withholding of removal), 8 U.S.C. 8 1252(a) (judicia review of removal orders and
petitions for review), and 8 U.S.C. § 1101(a)(42) (definition of refugee). The implementing regulationsin Title
8 of the Code of Federal Regulationsinclude 8 C.F.R. § 1208.13(a) (burden of proof in asylum applications), 8
C.F.R. 8 1240.1(c) (immigration judge authority and evidence rules), 8 C.F.R. § 1003.1(b) (Board of
Immigration Appeals appellate jurisdiction), and 8 C.F.R. 8 1242.1 (petition for review procedures). The
Federal Rules of Appellate Procedure, particularly Federal Rules 3, 4, and 27, govern procedural aspects of
filing notices of appeal and petitions for review in the circuit courts of appeals.
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