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Elephant in the Reading Room?
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Agenda

 Risk management

 Facts and figures

 Expert witnesses

 Preventing and defending “the miss”

 Physician wellness



Why Lawsuits Occur
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How to Mitigate Risk

Lawsuit

Aspire to

Excellence

Manage 

Expectations



Public Scrutiny is High

Institute of Medicine, November 1999.
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Public Scrutiny is High

Institute of Medicine, November 1999.



Sensationalism Sells

“The equivalent of three jumbo jets

crashing every single day.”



What Does this Mean for You?



Will You Be Sued?

Jena AB, et al. N Engl J Med 2011;365:629-636.

Proportion of 

physicians facing a 

malpractice claim 

annually, 

according to 

specialty.



But That’s Just One Year…

Jena AB, et al. N Engl J Med 2011;365:629-636.

Cumulative 

Career 

Probability

Radiology Estimates

• Age 45-65

Any claim:

• 57%-90%

Payment

• 17%-53%



How Long Will It Last?

Seabury SA et al. Health Affairs 2013;32:111-119.

Mean time to 

resolution 

(per claim):

20.3 months
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Getting Better?

Schaffer AC et al. JAMA Internal Medicine, 2017. 



Or Worse?

Schaffer AC et al. JAMA Internal Medicine. 2017;177(5):710-718. 



Location, Location, Location

Based on Villalobos A et al. JACR  2021; 18: 34-41.
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Location, Location, Location

Based on Villalobos A et al. JACR  2021; 18: 34-41.

DATA

Dol lars  per 100,000 population

0 374,999

375,000 749,999

750,000 1,249,999

1,250,000 2,499,999

2,500,000 4,000,000
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Key Exceptions



Is Defensive Medicine Protective?

Jena AB, et al. BMJ 2015; 351: h5516.



Do Malpractice Claims Drive Imaging Utilization?

Villalobos A et al. JACR  2021; 18: 34-41.

2004 2016

Imaging utilization rates

per 100,000 beneficiaries.

Paid malpractice claims

per 100,000 population.
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Do Malpractice Claims Drive Imaging Utilization?

Villalobos A et al. JACR  2021; 18: 34-41.



Criteria for Malpractice Claim

 Duty

 Breach

 Causation

 Damages

 A meritorious claim should require all four
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 Provider failed to conform to the relevant standard of care
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 That breach was a proximate cause of the injury

 Damages

 Without damages, there is no basis for judgment, regardless of 

negligence
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The Standard of Care

 Definition varies by jurisdiction, but typically relate to behavior of 

an “ordinary,” “reasonable,” or “prudent” physician

 “…that course of action which a reasonably prudent 

[professional] in the defendant’s specialty would have taken 

under the same or similar circumstances”

Berlin L. AJR 1997; 170: 275-278.

Washington v Washington Hospital Center, 579 A2d (DC App 1990)



Who Determines the Standard of Care?

 The jury does

Berlin L. AJR 2003; 181: 29-35.



Juries are Unpredictable

 Worried about a brain tumor, Plaintiff Judith Richardson 

Haimes underwent a brain CT examination at Temple 

University Hospital

 The jury rendered a verdict of $988,000 against radiologist 

Dr. Judith Hart and Temple University Hospital



Juries are Unpredictable



Who Determines the Standard of Care?

 The jury does

 Based on the opinions of dueling experts

Berlin L. AJR 2003; 181: 29-35.



Radiology Expert Witness Considerations

ACR Practice Parameter on the Physician Expert Witness in Radiology and Radiation Oncology, 2017.

ACR Practice Parameter on the Physician Expert Witness

in Radiology and Radiation Oncology, 2017



Radiology Experts Should Avoid Bias

 “In a medical liability case, the expert opinion should be based 

on all relevant clinical and radiologic information available at the 

time of the incident now under review.”

 “Information, facts, and results of imaging studies performed 

after the incident generally should not be used to formulate an 

opinion.”

ACR Practice Parameter on the Physician Expert Witness in Radiology and Radiation Oncology, 2017.
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This is Not Science!

 Scientists ideally focus solely on the 

evidence without the influence of the 

parties’ goals.

 Attorneys work in an adversarial system 

and look to sway the trier of fact with the 

most articulate, understandable, 

presentable, and persuasive expert, 

rather than the best scientist.

Murphy JP. Georgetown Journal of Legal Ethics  2000; 14: 217-240.
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If You Ever Have to Testify…



Where to Watch Out



Allegations Against 8,401 Radiologists

Whang JS, et al. Radiology 2013; 266: 548-554.

Distribution of malpractice claims

against radiologists, by allegation (n=4,793)

62.3%

7.3%

4.9%
15.6%

5.0%

3.7%

24.3%



For More Information…

Module 1

•Separating Fact from Fiction

Module 2

•Perception and Interpretation: A “Miss” Does Not Always 

Mean Malpractice

Module 3

•Mitigating Malpractice Risk through Improved 

Communication

Module 4

•Informed Consent and Complications: Malpractice 

Considerations

Module 5

•The Expert Witness: Friend, Foe, or You?

Module 6

•You’ve Been Named in a Lawsuit: What to Expect



Primary Diagnosis-Related Allegations

Harvey HB et al. JACR 2016; 13: 124-130.

Primary diagnosis in radiology malpractice claims involving 

diagnosis-related allegations (n=504)

44.0%

16.3%

39.7%



Primary Diagnosis-Related Allegations

Harvey HB et al. JACR 2016; 13: 124-130.

Primary diagnosis in radiology malpractice claims involving 

diagnosis-related allegations (n=504)

44.0%

16.3%

39.7%

“Missed cancers”

• 47.8% Breast

• 23.4% Lung

• 4.8% Brain

• 4.3% Colon

• 3.3% Renal

• 3.3% Lymphoma



“Misses” are Actually Pretty Common

Of 2,145 radiographic examinations

each interpreted by two radiologists,

diagnostic error rates varied by body region

and ranged from 15.9% to 38.0%.  

Lehr JL et al. Radiology 1976; 118: 257-263.



These Cases are Tough to Defend

Berlin L. AJR 2001; 176: 317-322.



The Answer is On the Film

www.clipartpanda.com



Hindsight Bias

“…the tendency for people with knowledge 

of the actual outcome of a case to believe 

falsely that they would have predicted the 

outcome.”

Berlin L. AJR 2000; 175: 597-601.







Where’s Waldo?

6 months prior



Hindsight Bias in Lung Cancer Detection

 Cooperative Early Lung Cancer Group (NCI)

 4,618 high risk patients underwent chest radiography at 4-

month intervals over 6 years

 Interpreted by academic thoracic radiologists as lung cancer 

screening studies

 92 lung cancers identified

 85 “had their cancer detected only by chest radiography”

Muhm JR, et al. Radiology 1983; 148: 609-614.



Hindsight Bias in Lung Cancer Detection

 Once a cancer was diagnosed, old studies were reviewed

 Most neoplasms were now—in retrospect—identifiable

 Peripheral tumors: 90%

 Perihilar tumors: 75%

Muhm JR, et al. Radiology 1983; 148: 609-614.



Satisfaction of Search

 The detection of one abnormality interferes with that of others

Missing Flag, Princess Crown, Princess Hands in Pockets, Princess Missing Ball, Turtle with Ball, Castle Wall Missing Windows, Bird with 

Stick, Rabbit with Sunglasses, Pool missing Ripples, Beaver's Hammer Upside Down, Duck with Hat, Beach Ball Missing Stripes, Prince's 

Bathing Suit, Pool Tent with Extra Stripes, Pool Tent Doors Open, Scuba Mask Missing, Beaver Cape Tied Differently

Can you find 17 differences?



Satisfaction of Search

 Skeletal radiography

 15 cases with one abnormality and 15 cases with two or more 

abnormalities

 Single abnormality case average detection:

 11.25

 Multiple abnormality case average detection:

 11.72 for 1st finding

 6.12 for 2nd and 3rd findings

Ashman CJ, et al. AJR 2000; 175: 541-544.

75%

78% → 41%



Satisfaction of Search

Don’t get blinded

by pathology!

www.amazon.com



Errors are More Likely When Rushed

Sokolavskaya E, et al. JACR 2015; 12: 683-688.

Average rate of “major misses”:

 10.0% at “normal speed”

 26.6% at “fast speed”  



Volume Carries Risk

Berlin L. AJR 2000; 175: 17-22.



This is Not Just Hypothetical

https://www.radiologybusiness.com/topics/care-delivery/settlement-subpoena-radiologist-ct-reading

“If we were to assume that he did nothing but open 

them up and immediately start reading them, he spent 

half a second looking at each image. That’s two 

images per second, and that is insanity.”

24



Physician Wellness

Wu A. BMJ. 2000 Mar 18;320(7237):726-7.

“Although patients are the 

first and obvious victims 

of medical mistakes, 

doctors are wounded by 

the same errors: they are 

the second victims.”



Second Victim Effect

 Malpractice litigation contributes to physician self-doubt, 

burnout, and depression.

Balch CM, et al. J Am Coll Surg 2011; 213:657-667

Martin CA, et al. South Med J 1991; 84:1300-1304

Rodriguez RM, et al. Acad Emerg Med 2007; 14:569-573

https://www.physicianleaders.org/news/doctors-deal-with-high-suicide-rate-ranks



Second Victim Effect by Proxy

 The specter of malpractice litigation influences physicians’ 

emotions, thinking, and behavior.

Charles SC, et al. West J Med 1988; 148:358-360

Balch CM, et al. J Am Coll Surg 2011; 213:657-667

vectorstock.com



Take Home
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Outcome
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Lawsuit



Take Home

Aspire to 

Excellence

Manage 

Expectations

Lawsuit



Thank You!

rduszak@umc.edu

@RichDuszak


