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“…only certain specialties and investor-backed 

physician-staffing firms that rely on out-of-network 

billing as a revenue strategy would see their profits 

fall.”
Brown ECF. NEJM March 2020.



WHAT IS SURPRISE BILLING?

SURPRISE BILLING

SURPRISE INSURANCE GAP





What healthcare issue will be most important in deciding who to vote 

for in the 2020 election?

https://www.kff.org/coronavirus-covid-19/report/kff-health-tracking-poll-september-2020/
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Access to care 

Healthcare Costs

What healthcare issue will be most important in deciding who to vote 

for in the 2020 election?



Surprise bills have the elements of 

a perfect campaign issue. There is 

a victim: consumers. And a villain 

— providers
September 24, 2018

https://www.axios.com/surprise-medical-bills-could-be-campaign-issue-c50d82ac-b5c6-4269-b0d2-1d420bd5b6e2.html



Protecting Patients



“Physicians across the country are now signing 

a letter urging leaders of Congress to address 

surprise billing once and for all. I have already 

signed this letter and encourage you to consider 

doing so as well.”

Dr. Martin Makary, Editor-in-Chief of MedPage Today, May 2020

https://www.medpagetoday.com/opinion/marty-makary/86455 



In-network Contract Negotiations 



“policies to address [surprise billing] can have 

important consequences for the health care 

system because they affect negotiations 

between insurers and providers.”

https://www.cbo.gov/system/files/2019-09/hr2328.pdf





“…more than 80 percent of the estimated 

budgetary effects…would arise from changes to 

in-network payment rates….[the bill would] 

cause the average rate to drop by

15 percent to 20 percent…”

https://www.cbo.gov/system/files/2019-07/s1895_0.pdf

Congressional Budget Office, 2019
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Putting Things in Perspective

SURPRISE 
MEDICAL 
BILLING

LAWS
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Solution Basics

 Hold patients financially harmless

 Insurers reimburse providers

 Promote network adequacy & transparency
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BENCHMARK



Heller RE, et al. Radiology 2021. 



Premiums: 

Access & Services: 

Impact to Patients

FREE LUNCH



• 42%: contracts terminated in the last 6 

months

• 43%: payment cuts from insurers 

• both mid-contract and at renewal

• in some cases by as much as 60%

• some of the contracts were signed less 

than 6 months ago

https://www.eurekalert.org/pub_releases/2020-02/asoa-ass022620.php



ARBITRATION



https://ag.ny.gov/press-release/attorney-general-cuomo-announces-historic-nationwide-reform-consumer-reimbursement

The investigation 

revealed that the 

database intentionally 

skewed “usual and 

customary” rates 

downward…



https://www.dfs.ny.gov/system/files/documents/2019/09/dfs_oon_idr.pdf

 < 4 yrs:

 Saved consumers  

>$400m

 Reduced out-of-

network billing

 Radiology <1% 

disputes



 Most settled before 

arbitration

 4x initial insurer 

reimbursement

 Consumer complaints ↓96%

 Physician complaints ↓70%

Texas Department of Insurance, Balance billing protections, Senate Bill 1264 biennial report. https://www.tdi.texas.gov/  





 Patients held harmless

 Covers out-of-network hospital emergency care + 

non-emergency out-of-network care at in-network 

facility 

 Insurer pays “commercially reasonable amount”*

 Option for arbitration

*https://www.scc.virginia.gov/getdoc/b596d1b1-b52d-4e78-b313-617ed3df9759/Balance-Billing-2019-Payments-Data-Set 



https://rga.lis.virginia.gov/Published/2021/RD261/PDF
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https://rga.lis.virginia.gov/Published/2021/RD261/PDF



https://www.commonwealthfund.org/publications/maps-and-interactives/2021/feb/state-balance-billing-

protections?redirect_source=/publications/maps-and-interactives/2020/sep/state-balance-billing-protections



ERISA*

*Employee Retirement Income Security Act of 1974



BENCHMARK ARBITRATION BOTH



New York Times, December 8, 2019 

2019



Dec. 8, 2020





Dec. 11, 2020



No Surprises Act

• Consolidated Appropriations Act of 2021

• Signed December 27, 2020

• Effective date January 1, 2022



Slide: Hooper, Lundy & Bookman, PC



No Surprises Act

Patients: 

Held harmless

Reimbursement Model: 

Arbitration 



Independent Dispute Resolution (IDR)

• 30 days to negotiate a deal before request IDR

• After the 30 days, 4 days to request IDR 

• No threshold amount 

• Batching allowed (sort of)

• “Baseball-style” 

• Payment: “loser pays”



IDR Criteria 

• Training, experience, quality, and outcomes

• Market shares of parties

• Acuity of patients/complexity of cases

• Teaching status, case mix, scope of services of facility

• Good faith efforts by parties to contract 

• Contracting rate history from last four years

• Qualifying Payment Amount

• Cannot consider:

• Billed charges

• Payment rates by public payors
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Qualifying Payment Amount

Patients: 

Determine co-pay

Arbitration:

IDR criteria 



…anchor[ing] the arbitration process to the qualifying 

payment amount is also consistent with Congress’ 

overall approach in drafting the No Surprises Act.

…arbitrators should choose the offer closest to [the 

QPA] amount.

https://www.brookings.edu/blog/usc-brookings-schaeffer-on-health-policy/2021/03/16/recommendations-for-

implementing-the-no-surprises-act/



To match Congressional 

intent, your 

implementation of the 

law should ensure an 

IDR process that…does 

not cause any single 

piece of information to 

be the default one 

considered.

…refrain from issuing 

guidance...that would 

give preference to 

one factor over the 

others…

… we wrote this law 

with the intent that 

arbiters give each

arbitration factor 

equal weight and 

consideration…



Chutzpah is that quality 

enshrined in a man who, 

having killed his mother 

and father, throws himself 

on the mercy of the court 

because he is an orphan.



[UnitedHealth Group] handily 

beat Wall Street expectations for 

earnings and revenue, bringing 

in $70.2 billion in the first quarter, 

up 9% year over year. Net 

income of $4.9 billion was up 

almost 44% year over year…

https://www.healthcaredive.com/news/unitedhealth-kicks-off-q1-earnings-season-with-44-profit-jump/598458/

https://warholfoundation.org/



UnitedHealthcare has cut noted 

academic health system Montefiore 

and its 85-plus radiologists out of 

its network…
January 15, 2021

https://www.radiologybusiness.com/topics/economics/unitedhealthcare-cuts-montefiore-out-network

https://www.healthcaredive.com/news/envision-cut-from-unitedhealthcares-network/592824/



Where Are We Now?

Interim Final Rule #1: Released July 2021

Interim Final Rule #2: August/Sept/Oct

Start Date: January 1, 2022



#radvocacy

Get Involved!



“…only certain specialties and investor-backed 

physician-staffing firms that rely on out-of-network 

billing as a revenue strategy would see their profits 

fall.”
Brown ECF. NEJM March 2020.



Very true. It’s also one of the most 
misunderstood.
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