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On August 8, 2020, 4 Executive Orders were entered absent Congressional action:

1. Federal Unemployment Continuation:  $300 Fed/$100 Ky; Mid-September

2. Renter and Homeowner Assistance: Feds to help renters and homeowners avoid eviction 

3. Extension of Student Loan Relief:  0% interest rate and 0 payments through 12/31/20

4. Payroll Tax Holiday:  On August 28, 2020, Treasury and IRS issued new update (finally)

• Applicable Wages: all wages paid to an employee on a pay date during the period beginning 
on 9/1/20-12/31/20, if less than $4,000 for a bi-weekly pay period, or equivalency

• The due date for employer payment of the withholding is 1/1/21-4/30/21

• Not well written -- basically, it directs that if employers opt to allow the Holiday, employers 
must still pay their share, but not collect from employees –until 1/1/21-4/30/21.  Then you 
must pay double what you are deferring during the first quarter….. Not what was intended.

Payroll Tax Executive 

Order Update
On August 28, 2020, US Treasury and IRS Issued 

Guidance on Executive Order Deferring Payroll Tax 

(Payroll Tax Holiday) 
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On August 24, 2020, the SBA and US Treasury made huge modifications to PPP:

1. Payroll:  As you may recall, on June 26, 2020, new “final” interim guidance was issued 
affecting payroll for “owner-employees,” but no definition of owner-employee was included

• Answering that question, SBA and treasury finally identifies “owner-employees” as more 
than 5 percent ownership stake in a C- or S-Corp (based on influence over proceedings)

2. Non-payroll: No loan forgiveness for tenant, home-based businesses, or household expenses

3. Related-party:   Rent payments to a related party cannot be more than the mortgage interest 
owed on the property and the lease is older than 2/15/2020

• Any ownership between the business and the property owner is a related party 

• Must provide lender with mortgage interest documentation to substantiate 

• Mortgage interest payments to a related party are not eligible for forgiveness. 

PPP Interim Final Rule 

(Here we go again!)

New PPP Guidance announced on August 24, 2020 

regarding “Treatment of Owners and Forgiveness 

of Nonpayroll Costs”
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On August 24, 2020, the DOL Wage and Hour Division issued Field Assistance Bulletin 2020-5 regarding 
Employer’s obligations to use reasonable diligence in tracking remote employee hours

• Under FLSA, employers are obligated to compensate nonexempt employees for all hours worked.

• Even if not requested to perform work, if the employer has reason to believe work is being 
performed, the employer must pay the employee for the work

• FLSA requires an employer to “exercise its control and see that the work is not performed”

• Employer burden; must pay based upon “actual knowledge or constructive knowledge” 

• DOL recognizes that remote work creates difficulties; Employer must “exercise reasonable diligence”

• Work Schedule Policies may require review

• Establish clear recording and reporting obligations

• Assure management has consistent enforcement across all nonexempt positions

• If employee fails to report unscheduled hours, “employer is generally not required to investigate further”

US Dep’t. of Labor Update 

on Remote Working

New Directive on Remote Working under the 

Fair Labor Standards Act (FLSA)
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Due to limited availability of respirators and fit-tested supplies, Occupational Safety and Health 
Administration issued additional guidance for Respiratory Protection standard (29 CFR 1910.134)

• Due to shortage of respirators, OSHA issued temporary enforcement guidance allowing 
discretion when considering citations under the Respiratory Protection standard 

• Discretion only applied when circumstances beyond employer’s control prevent compliance

• Employer must explore options, modify practices, ensure avoidance of dangers

• Not a blanket waiver; non-compliance still violates the standard

• Must comply as soon as supply chain issues are resolved 

• CSHO will investigate and determine compliance, policies, alternative respirators and 
measures, and appropriate monitoring of respiratory supply chain availability

• CSHO will apply an objectively reasonable effort analysis

OSHA Guidance on 

Respiratory Protection 

Standards

On August 28, 2020, OSHA issued new Guidance 

designed to assist with understanding respiratory 

protection during COVID-19
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• August 24, 2020:  New Guidance on Asymptomatic Testing:

• New guidance:  “If you have been in close contact (within 6 feet) of a person with a 
COVID-19 infection for at least 15 minutes but do not have symptoms, you do not 
necessarily need a test unless you are a vulnerable individual or your health care 
provider or State or Local Public Health Officials Recommend you take one

• August 29, 2020:  New Guidance on Antigen testing:

• Diagnostic testing:  Identifies current infection with those with signs or symptoms

• Screening testing:  Identify infected persons who are asymptomatic and without exposure

• Surveillance Testing:  Ongoing monitoring of community or population level infection, not 
utilized for returning of a diagnostic test result to an individual or for individual decisions

• Rapid Antigen Testing:  Immunoassays that detect presence of a specific viral antigen

CDC Guidance and 

Updates
CDC continues to issue new and revised updates on 

guidance previously issued
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Last Executive Order providing general guidance was entered on 5/11/2020

• Orders shutting down business and business sectors, but no general guidance

• On Friday, August 28, 2020, Attorney General Cameron Filed Kentucky’s Brief against the 
Governor’s use of Executive Orders

• Over 150 Executive Orders have been entered without legislative oversight

• Kentucky is challenging that executive action as an abuse of Executive authority

• Supreme Court holds Oral Argument on September 17, 2020

• Thus far, every case has struck down Governor’s Executive Orders as Unconstitutional

• I expect the Supreme Court to rule “quickly” after Oral Argument (typically a couple of 
weeks to a month

Kentucky Updates Governor Beshear has still not issued any new 

business-related Executive Orders 
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