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Kentucky Updates

Kentucky’s State-Wide COVID-19 Progression
Continues
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Kentucky Updates

Kentucky’s Vaccine Distribution as of March 22:

1

Kentucky’s total population is 4.468 million people, and 18% are under the age of 16 years old,
resulting in 3.217 Million people eligible for the vaccine; 41% of Kentuckians over the age of 16
have been vaccinated with the first dose; positivity rate has dropped to 2.88% (was 3.98%)
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Kentucky Legal
Update
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Ongoing Legal Wrangling
over Governor’s Authority

Attorney General Cameron Filed for Interlocutory Relief
on March 24, 2021, Supreme Court to weigh in….

• On March 3, 2021, Franklin Circuit Court Injunction was issued enjoining the 30-day
limitation on emergency Executive Orders and Emergency Administrative Regulations
• On March 11, 2021, the House voted to ratify approximately 60 Emergency Orders
(pending the legal battle); all others would have expired absent judicial injunction
• On March 24, 2021, Attorney General Cameron filed an Interlocutory Appeal with the
Kentucky Supreme Court, in 2021-CA-0328

• Governor’s Response is due April 5, 2021
• Kentucky Supreme Court may issue interlocutory (meaning prior to conclusion) relief,
but may well issue scheduling order for oral argument
• Until process is concluded, the Franklin Circuit Court injunction remains in effect
• Process typically takes approximately 3 months to complete if urgent review
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Kentucky Legislation
Updates

New Laws Impacting Kentucky Businesses

HB 4: Allows the General Assembly to eliminate adjournment dates; allows extensions, etc. (3/16/21)
HB 190: Authorizes the sale of grocery items by food service establishments; eliminates any local or state limitations
HB 210: Amending KRS 337.015 to require adoption leave by all employers the same as birth parents
HB 278: Amends tax code to allow deductions paid with proceeds from PPP to be treated the same as federal purposes
HB 413: Unemployment Insurance; Establishes state-sponsored pool during states of emergency; Applies retroactively
SB 7: Establishes fraud prevention efforts and investigation team; waives accidental overpayment for Unemployment Benefits
SB 8: Exceptions for mandatory immunization; prohibits mandatory vaccinations – Became law with no signature
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COVID-19 Stimulus
Package Impact on
Businesses

American Rescue Plan Act of 2021 Impact on FFCRA

• On March 10, Congress passed the American Rescue Plan Act of 2021
• Several provisions relate to employment law, including FFCRA
• As previously advised, after 12/31/2020, no requirement of FFCRA continuation
• Consolidated Appropriations Act of 2021 (signed by Trump) extended, voluntarily, through 3/31/21
• Further extends the tax credit for employers of less than 500 employees through September 30, 2021
• Tax credits are available for all of the “old” FFCRA-qualifying reasons, and for vaccine-related issues
• From 4/1/21 through 9/30/21, employers may voluntarily offer 10 new days (up to 80 new hours)
• EFMLA was originally limited to school closings; but now expanded to include all FFCRA Leave
• All 12 weeks of EFMLA may be paid, including the first two weeks, which were previously unpaid
• The American Rescue Plan prohibits the tax credit if the employer discriminates with respect to leave:
(1) in favor of highly compensated employees
(2) in favor of full-time employees, or
(3) on the basis of employment tenure.
• Employers should decide whether to voluntarily offer the new FFCRA leave
• Tax credits are available to private sector employers with fewer than 500 employees
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OSHA Does Not Issue ETS

OSHA’s “National Emphasis Program” In Place of
Emergency Temporary Standards

On March 12, 2021, OSHA Issued “National Emphasis Program”
• When this was issued, we thought this was a “precursor” to an Emergency Temporary Standard

pursuant to the Executive Orders entered in January

• The National Emphasis Program “Targeted” High Risk Businesses
• To date, OSHA has still failed to issue any new ETS
• The National Emphasis Program may be the substitute, by this administration, to the ETS
• Businesses in “high risk” industries, or “high risk activities” must be aware
• Intended to clamp down on those entities not strictly following COVID-19 instructions
• Less “formal” than ETS, but may create substantial problems

• Issues with enforcement, structure, and uniformity under an “Emphasis” instead of ETS
• Businesses need to be aware of new ETS at any point, as it is still predicted to be released asap
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New Regulations
Impacting Businesses

On March 25, 2021 the US Department of Labor Began
Dismantling Recent Wage & Hour Regulations

• W&H Division issued two new directives directly impacting the struggling restaurant industry:
• Tip Regulation Rules for 20% Rule and Tip Pooling delayed through 12/31/20:
• Previously, DOL placed a cap of 20% of time a tipped employee could on side duties
• 2020 Rule would have allowed employers to pay the FLSA tip credit rate for related

non-tipped duties if work was completed during, or “immediately before or after” work

• 2020 Rule would also have allowed restaurants to use “tip pools” to share tips
• Replacement of regulations relating to penalties and other aspects of tip pooling or tip sharing
• The DOL intends to withdraw portions of the 2020 Rule and replace them with language

that significantly expands the DOL’s authority to assess Civil Money Penalties for tip
pooling and tip sharing violations.

• The proposed replacement language would also eliminate the requirement in the 2020

Rule that violations be “repeat or willful” – resulting in the real potential for double
penalties – i.e., back wages and liquidated damages as well as DOL Civil Money Penalties
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New Regulations
Impacting Businesses

On March 9, 2021 the US Department of Homeland
Security (DHS) Set Aside the Public Charge Rule

• On 3/9/21, DHS announced cancellation of the Public Charge Rule we previously addressed
• The Public Charge Rule disallowed immigrants from applying for citizenship if the

immigrant was on the United States Public Charge (i.e., public assistance)
• The new Administration has declared that such laws will not be enforced
• Mayorkas stated that the rule was unfair to individuals who “access health benefits and
other government services available to them” and “was not in keeping with our nation’s
values.”
• Mayorkas advised that additional reforms will be implemented in the near future
• Following this announcement, USCIS advised that applicants seeking lawful permanent
resident (i.e., green card) status are no longer required to submit proof of self-sufficiency
• USCIS stated that it would immediately cease application of the Public Charge Rule
• Public Charge will no longer be considered by USCIS for permanent resident status
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New Regulations
Impacting Businesses

New Business Changes on the National Horizon

• On 3/17/21, the Senate Committee on the Judiciary held a hearing on the Equality Act --

which would prohibit discrimination based on sex, sexual orientation, and gender identity
• On 3/18/21, the American Dream and Promise Act of 2021 was passed – which would provide
a pathway to citizenship for DREAMers, as well as recipients of Temporary Protected Status
• The House also approved the Farm Workforce Modernization Act of 2021 -- which would
provide a pathway to citizenship for eligible farm workers and update the H-2A temporary
agricultural worker program.
• The DOL Employment and Training Administration announced a further delay in the effective
date of the rule entitled “Strengthening Wage Protections for the Temporary and Permanent
Employment of Certain Aliens in the United States” through November 14, 2022
• On 3/23/21, the Senate confirmed Martin Walsh as Secretary of Labor -- the first union

representative in over 50 years to be appointed to the Secretary of Labor
• DOL has rolled back independent contractor classification and joint employment
• Rescinded certain opinion letters and Payroll Audit Independent Determination program
• Rescinded the Industry-Recognized Apprenticeship Program
• Walsh is in favor of $15 minimum wage change and other substantial business issues
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New Regulations
Impacting Businesses

New Business Changes on the National Horizon

• Senate is working on undoing the EEOC Conciliation Rule through a Joint Resolution under the

Congressional Review Act (CRA) providing for congressional disapproval
• The rule, which became effective on 2/16/21, makes the statutorily required conciliation
process more transparent by requiring the EEOC to provide defendants with the factual
and legal bases for the EEOC’s reasonable cause findings and demands for monetary relief.
• CRA would preclude adoption along the same or similar fashion as the 2/16/21 directive

• On 3/24/21, the House Committee on Education and Labor moved forward with several bills:
• Pregnant Workers Fairness Act -- would require accommodations for “workers whose

ability to perform the functions of a job are limited by pregnancy, childbirth, or a related
medical condition”;

• Paycheck Fairness Act -- would limit employers’ defenses under the Equal Pay Act and

require employers to submit employee compensation data to the federal government
• Protecting Older Workers Against Discrimination Act -- would amend federal employment
law to allow a plaintiff to establish an unlawful employment practice by showing that
retaliation, age, or disability was a, but not the, motivating factor in the practice
• On 3/25/21, Congress extended the PPP through 5/31/21, and provides a month to process
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