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gniusion

IN THE ONGOING EFFORTS to protect the children of a

divorce, much conflict has arisen in the law regarding the
handling of parents’ mental health records in their litigation.
Among lawyers and mental health professionals, two strong
camps of thought exist on the topic: The first is that the coun-
seling and mental health records of a parent are sacrosanct and
should be protected and held confidential at all costs, and the
second is that the confidentiality of those records should be set

aside when litigating the best interest of a child.

By Amy J. Amundsen
and Jeffrey L. Levy
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In these pages we hope to enlighten
the reader on the pros and cons of both
positions as we walk you through the
years of case history on the topic,
including the currently applicable case
law that is encompassed in the cases
known as Culbertson | and Culbertson
II, in which a parent's right to privacy is
balanced against the court's need to do

that which is best by children. N

Any lawyer handling family law
cases should stop and take the time
to read both the point and counter-
point articles here, along with the
cases of Culbertson I and

Culbertson llthemselves.

continued on page 14 and 15
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A State of Confusion and a Need for Clarity
The Fallout from Culbertson [ and //

By Amy J. Amundsen

In Tennessee, trial courts have a duty to protect the best interests of

children." As early as 1918, the Tennessee Supreme Court acknow!-

edged that the state has a right “paramount to any parental or other

claim[] to dispose of such children as their best interests require” and

that “the legal rights of a parent are very gravely considered]] but are

not enforced to the disadvantage of the child.”? Thus, in any

proceeding requiring the court to make a custody determination, trial

courts must make such determinations according to the best interests

of the child.3 This statutory requirement “comports with the long-

standing notion that the state stands in
parens patriae of the minor children
within its borders.”* Especially under
the detrimental circumstances of
divorce, protecting the care and custody
of children often requires intervention
by courts.’

The mental and emotional fitness of
parents is an essential factor that must
be considered in Tennessee’s statutory
best interest analysis.© However, it is
difficult to analyze because parents’
mental health information is protected
by the psychologist-client privilege.” In
the aftermath of the Court of Appeals’
2014 decision in Culbertson v. Culbertson
(Culbertson II),® Tennessee law
surrounding waiver of the privilege and
disclosure of records is in disarray and
places Tennessee with only six other
states in favoring the privilege over the
disclosure of mental health records.®

In the Culbertson case, the mother filed
a complaint for divorce in which she
alleged numerous instances of physical
and emotional abuse by the father toward
her and the parties’ children.’® Specifi-
cally, the father’s abuse included threats
to kill himself, mother and the children;!!
incidents where a knife was involved;!2
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and other instances of physical and
emotional abuse to the mother and chil-
dren.” The father denied these allega-
tions and demanded “strict proof
thereof.”** Thus, the mother issued
subpoenas duces tecum and notices to
take depositions duces tecum to the
fathers three psychologists who treated
him over a two-year time span.'> The trial
court ordered release of the father’s
psychological records subject to a protec-
tive order, and, in response, the father
filed a Rule 10 extraordinary appeal,
resulting in the Court of Appeals’
Culbertson I decision.'

In Culbertson I, the Court of Appeals,
per Judge Farmer, allowed disclosure of
the father’s psychological records for an in
camera review for the purpose of
conducting a comparative fitness
analysis.!” The Court of Appeals based
this decision on its concerns for the best
interests of the children.'® The Culbertson
I court held that the trial court erred to
the extent that it ordered disclosure of
the father’s psychological records without
properly considering the application of
the psychologist-client privilege or the
father’s waiver of the privilege.’® Rejecting
the approach taken by 11 states,* the

Court of Appeals further held that
“seeking custody does not, by itself,
amount in an automatic waiver of the
psychologist-client privilege” and that
“denying allegations of mental instability
and abuse, and demanding proof of the
same, does not automatically waive the
privilege protection afforded to [one’s]
psychological records.”! These states that
allow for the automatic waiver of the
psychologist-client privilege when
custody is sought recognize that the
statutory factors considered by the courts
in determining custody and what is in
the children’s best interests are elements
of the custody case, and thus when a
party files for custody, the privilege is
waived as they place their mental health
“at issue.”??

Thereafter, despite the lack of a
mandate from the Court of Appeals
following Culbertson I (and therefore
subject matter jurisdiction), the father
urged the trial court to proceed with the
divorce trial.2? Instead, the trial court
found that the father waived his psychol-
ogist-client privilege because he declared
on direct testimony, as detailed in his
previous testimony, that he was mentally

continued on page 16
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Culbertson— The Court of Appeals Got It Right

By Jeffrey L. Levy

The issues faced by the Court of Appeals in addressing parents’

mental health records are complex. Our courts do have a duty to

protect the best interest of children.” Important as this may be, this

Is not the only duty that the courts have. They must also take into

account a need to respect patient privacy, encourage individuals to

seek treatment, focus on a parent’s actual current ability to care for

his or her children and not retroactively withdraw promises of

confidentiality.

The essential facts of Culbertson are straightforward. The parties

were in a contested divorce where
custody was at issue. The husband had
a history of treatment for mental health
issues. The wife had also made allega-
tions regarding the husband’s behavior
and supposed danger to the parties’
children. During the course of litigation,
at the wife’s request the trial court
ordered a Rule 35 examination of the
husband that, as it turned out, was
favorable to him. The wife, seeking
additional grounds for limiting the
husband’s access to the children, then
sought all of the husband’s past mental
health records, including statements he
had made in confidence to his thera-
pists. The trial court granted the wife’s
request. Husband appealed, and the
Court of Appeals granted two separate
interlocutory appeals.

In Culbertson I,> the court reviewed
the psychologist-patient privilege found
in Tenn. Code Ann. §63-11-213, found
that the husband had not waived privi-
lege simply by seeking custody or
defending against the wife’s allegations,
further found that the trial court had
erred by ordering disclosure of the
records to the wife by failing to consider
privilege or waiver but nevertheless
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ordered disclosure of the records to the
trial court for an in camera review on the
issue of comparative fitness.

Culbertson I1,> two years later, held:

* A Rule 35 examination is the
preferred choice to determine a
party’s mental state.*

* Privilege attaches only to
personal communication and not to
the treating therapist’s opinions,
observations, diagnoses or suggested
treatment alternatives.’

* Testimony as to the existence of
a psychologist-client relationship
does not itself constitute a waiver
of privilege.®

o If a party relies on the favorable
results of on a Rule 35 examination,
this does not constitute a general
waiver of privilege for all mental
health records.”

» Consent given for an evaluating
psychologist to have access to a
patient’s treating psychologist, or
voluntary disclosure to the evaluating
psychologist of some of a patient’s
mental health records, does not
constitute a full and general waiver
for all mental health records.®

» Waiver of privilege by a patient

in a Rule 35 examination is limited to
the information voluntarily disclosed
to the examiner either directly by the
patient or by a treating psychologist
with the patient’s specific and express
permission.’

* In the absence of a court order
compelling disclosure of privileged
information, a patient may exercise
privilege and withhold access to the
information, even under Rule 35.1°

Culbertson IT is a closely argued 60-
page ruling. It reviews the current state
of the law in a variety of states and
balances the interests of parents and
children. It preserves an incentive for
individuals to get the treatment they
need and to be completely forthcoming
to their therapists. It stops one parent
from using the mere fact of counseling
as a weapon against the other. It protects
an individual’s privacy unless there is no
alternative and discourages the other
parent from going on a discovery
“fishing trip.” It is fair, and it does not
permit a therapist or counselor to
promise complete confidentiality, only to
be forced to break this promise, often

continued on page 17
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Amundsen continued from page 14

stable and then supported his position
with proof of his psychological treatment
and a report by the Rule 35 evaluator,
who relied upon the records of his prior
treating psychologists.2* The father then
brought his second Rule 10 appeal,
leading to the Court of Appeals’ decision
in Culbertson IT on April 30, 2014.%

In Culbertson II, the Court of Appeals,
relying almost exclusively on out-of-
state case law, held that the father did
not waive his psychologist-client privi-
lege 20 The Court of Appeals held that
“neither Father’s testimony nor his
reliance on the reports of the evaluating
psychologists resulted in a waiver of the
psychologist-client privilege” and that
“neither [f]ather’s consent to giving [the
Rule 35 evaluators] access to his treating
psychologists nor his voluntary disclo-
sure of some of his mental health
records to [the Rule 35 evaluators]
constitute[d] a full and general waiver of
the psychologist-client privilege as to all
of Father’s mental health records.”” In
doing so, the Court of Appeals created
new law distinguishing general and
limited waiver — a distinction previ-
ously unrecognized in Tennessee.2®
Additionally, reversing its prior decision
in Culbertson I, the Culbertson II court
found that it did not have the authority
to order the trial court to conduct an in
camera review of the fathers records for
the purpose of conducting a compara-
tive fitness analysis.?° Rather, the Court
of Appeals found that the trial court
could perform an in camera review only
to screen out any irrelevant or unduly
prejudicial records.>

The findings of the Culbertson I and II
courts have created confusion for
Tennessee courts, parents and children in
numerous ways. First, the Culbertson II
decision negates the intent of the 2013
statutory amendment to Tenn. Code Ann.
section 36-6-106(a)(5) and raises confu-
sion about the amendment’s applicability.
Second, the contradictory decisions in
Culbertson I and II leave Tennessee courts
uncertain about the permissible parame-
ters of in camera review of parents’ mental
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health records in custody proceedings.
Finally, Culbertson II provides no clarity as
to the scope of mental health records
available to Rule 35 evaluators, and thus

The findings of the
Culbertson | and Il
courts have created
confusion for Tennessee
courts, parents and
children in

numerous ways.

allows litigants to “cherry-pick” the
records they provide to Rule 35
evaluators.

2013 Amendment to the
Tennessee Child Custody Statute
To begin, the Court of Appeals’ ruling in
Culbertson II negates the purpose of the
2013 amendment. In amending the
statute, the Tennessee General Assembly
intended to provide a procedure for trial
courts to obtain mental health records of
parents when necessary for the proceed-
ings.’! The Court of Appeals’ decisions
seemingly ignored the fact that the
Culbertson case involved a parent with a
long history of mental instability and
violent outbursts. Despite sustained
evidence of the father’s physical and
emotional abuse to the mother and chil-
dren, the Court of Appeals found that the
psychologist-client privilege protected
the father’s mental health records, thus
prioritizing a parent’s privilege to the
detriment of the best interests of the chil-
dren.?? This finding negates the intent of
the 2013 amendment to allow disclosure
of parent’s mental health records when
necessary for the proceedings.

If a parent’s mental health records are
not necessary in a case with sustained
proof of serious abuse to a parent and
children, will there ever be a case in
which a parent’s mental health records
are necessary?

In addition, the Culbertson II decision
raises confusion regarding the applica-
bility of the 2013 amendment. As a
means to order disclosure of parents’
records, the amendment added a refer-
ence to section 33-3-105(3) of the Tenn.
Code Ann., which provides a procedural
mechanism for the release of mental
health records of those individuals in
state custody.® In Culbertson II, the father
argued that the amendment did not
apply to him, asserting that it applies
only to mental health recipients in the
custody of the state.>* In support of his
interpretation, the father cited Herman v.
Herman, which states that “Title 33 of the
Tennessee Code deals with mentally ill and
retarded persons in the care and custody
of the State.” But Herman was decided
before the enactment of the amendment.
Further, courts must construe statutes so
that they are not superfluous,*® which
would be the case if the legislature
amended the statute for the purpose of
allowing disclosure of records of those in
state custody, as that was already
provided for in Title 33.37 Rather, a strict
reading of the statute shows that the
legislature intended, through its reference
to only subsection (3), to adopt only the
procedural mechanism provided by
section 33-3-105(3) — not the entire
statute or act.® Thus, section 33-3-
105(3)’s procedure for disclosure of
records applies to all parents.

The Culbertson II court declined to
apply the amendment, but nonetheless,
commented on fathers “interesting” argu-
ment.* Further adding to the confusion,
on May 14, 2014, 14 days after the
issuance of Culbertson II, the Tennessee
Attorney General issued an opinion in
response to a question on the 2013
amendment.® The Attorney General
implied that the amendment related only
to mental health patients in state
custody.*! Again, however, Herman is
cited for this proposition even though it
was decided prior to the adoption of the
amendment.*> But Herman cannot inter-
pret a statute that did not exist at the
time it was decided.

continued on page 18
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Levy continued from page 15

many years later. Moreover, where there
is actual danger to a child from a parent,
real protections for the child are already
in place.

By way of background, there is an
absolute client-psychotherapist privilege
under federal law.'' This privilege
applies to confidential communications
made to licensed psychiatrists, psychol-
ogists and social workers in the course
of psychotherapy.'* Generally, mental
health records must be protected from
discovery in federal law, pursuant to
psychotherapist-patient privilege, unless
it can be shown that the patient had no
reasonable expectation that the commu-
nication would remain private.'”> As the
U.S. Supreme Court noted, effective
psychotherapy depends upon an atmos-
phere of confidence and trust in which
the patient is willing to make a frank
and complete disclosure of facts,
emotions, memories and fears. Because
of the sensitive nature of the problems
for which individuals consult
psychotherapists, disclosure of confiden-
tial communications made during coun-
seling sessions may cause
embarrassment or disgrace. For this
reason, the mere possibility of disclosure
may impede development of the confi-
dential relationship necessary for

successful treatment. A psychiatrist’s
ability to help her patients “is
completely dependent upon [the
patients’] willingness and ability to talk
freely. This makes it difficult if not

While reasonable people
can differ as to exactly
where the trade-offs
might be, the Court of
Appeals in Culbertson
appears to have got that

balance just right.

impossible for [a psychiatrist] to func-
tion without being able to assure...
patients of confidentiality and, indeed,
privileged communication. Where there
may be exceptions to this general rule

., there is wide agreement that confi-
dentiality is a sine qua non for
successful psychiatric treatment.”'*

States, however, may apply their own

standards, which range from fairly open
access to mental health records to a
protective approach. The Court of
Appeals in Culbertson II undertook a
wide-ranging analysis of other states’

laws because there was little Tennessee
case law on point.

As the many cases across the country
at both the federal and state levels
reveal, the law needs to balance a wide
range of considerations, including privi-
lege, the privacy interests of parents and
children, the need to ensure necessary
diagnosis and treatment of mental
illness, the principle of not violating
confidences retroactively, the need to
ensure that a judge hearing a case is not
tainted by evidence that is ultimately
found inadmissible and the fact that
information sought often is available by
other means. While reasonable people
can differ as to exactly where the trade-
offs might be, the Court of Appeals in
Culbertson appears to have got that
balance just right.

Confidentiality of communications
regarding mental health issues is specifi-
cally addressed in a number of
Tennessee statutes, all of which provide
protection when there are allegations of
child or adult abuse. With that excep-
tion, our statutes are and long have been
protective of privilege.

Tenn. Code. Ann. §24-1-207 provides
that communications between a patient
and a psychiatrist in connection with a
therapeutic counseling relationship are

privileged and may not be revealed
continued on page 19
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Amundsen continued from page 16

Purpose of the Court’s /n Camera
Review of Mental Health Records
Second, the conflicting decisions in
Culbertson I and II and the Attorney
General Opinion leave courts questioning
the permissible parameters of in camera
review in custody proceedings. In
Culbertson I, the Court of Appeals
allowed disclosure of the father’s psycho-
logical records for an in camera review for
the purpose of conducting a comparative
fitness analysis.*> But in Culbertson II, the
Court of Appeals overturned its decision
to allow the trial court to review the
father’s records in camera for the general
purpose of conducting a comparative
fitness analysis and found that the trial
court could perform an in camera
review only to screen out any
irrelevant or unduly prejudi-
cial records.*
Further
confusing

the issue, in

the opinion released two

weeks after Culbertson II, the
Attorney General found that
“[wlhere a parent’s mental
health is at issue in a child-
custody proceeding, a court may
order in camera review of the
parent’s mental-health records.”
This opinion directly contradicts
the holding in Culbertson II that
there is no authority for a

trial court to order an in

camera review for the

purpose of conducting a
comparative fitness

analysis.* In addition,

Professor W, Walton

Garrett, in his July

2014 Tennessee Family

Law Letter, asserted to
practitioners that a

judge may order a Rule

35 evaluation, an in

camera review or both

for the purpose of

conducting a compara-
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tive fitness analysis.*

Scope of Mental Health Records

in a Rule 35 Evaluation

Finally, Culbertson II provides little clarity
as to the scope of mental health records
available to Rule 35 evaluators and allows
litigants to “cherry-pick” the records they
give to Rule 35 evaluators.* In Culbertson
II, the Court of Appeals found that courts
may order a parent to undergo a Rule 35
evaluation but that a parent may decline
an examiner’s request for privileged
psychological information absent a court
order compelling same.*

Further, the Court of Appeals found
that, in the event of disclosure of privi-
leged information by a parents treating
psychologist to a Rule 35 evaluator, there

is no waiver of privilege as to the
privileged information disclosed
unless the parent gave express
permission for such disclo-
sure.”® Pursuant to these find-
ings, it logically follows that a
parent may decline to give a
Rule 35 evaluator any of his
privileged information or
may give express permis-
sion for disclosure of
only favorable privileged
information (i.e.,
“cherry-picking”). This
creates flawed results,
and thus renders Rule 35 examina-
tions useless because Rule 35 eval-
uations cannot produce accurate
results if evaluators have access to
only limited, and likely skewed,
information.>' More impor-
tantly, this holding from
Culbertson II inhibits courts’
ability to protect the best
interests of children.

Does Empirical
Data Support the
Proponents’ Claim
that Disclosure of
Mental Health
Records Deters
Parents from
Seeking Help?

Studies cited in

support of the psychologist-client privi-
lege are not as clear-cut as proponents
would like to assert. Researchers Daniel
Shuman and Myron Weiner concluded
that there is little empirical evidence for
psychotherapist-client privilege.>?
Shuman and Weiner concluded after
three different studies in three different
jurisdictions that the lack of a
psychotherapist-client privilege does not
deter patients from seeking help nor
impair the therapy’s quality.” The
researchers found that 96 percent of
patients relied more on the therapists
ethics for confidentiality than on a privi-
lege statute.>* Even in those with stable
trusting relationships with their therapist,
40 percent of patients withhold certain
types of information anyway, such as
sexual acts and thoughts, violence and
financial issues.>> Patients withhold this
information because they are more
concerned about the therapists’ personal
judgments of them than about the conse-
quences if the information were
disclosed.> The data suggest that the
quality of treatment would be facilitated
by a privilege statute but that it would in
no way lead to full disclosure.’” The exis-
tence of a privilege statute does not in
any way guarantee that patients would
fully disclose important information to
their therapists.®

In addition, according to psychologist
Leigh Hagan, the court needs all relevant
information to make an informed ruling
regarding a child’s custody.* Criticizing
the former Virginia law that allows the
parent to retain the psychologist-client
privilege in child custody proceedings,
Dr. Hagan argues that “[h]iding the ball
thwarts pursuit of truth.”® The parent,
he continues, is shielded from the “fore-
seeable and logical consequences of their
own actions at the childs potential jeop-
ardy.”®! Thus, Dr. Hagan believes that
allowing secrets to be kept in child
custody proceedings will make the party
seeking disclosure of records lose faith in
the court’s ability to administer justice in
the child’s best interests.®

The U.S. Supreme Court’s decision in

continued on page 20
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Levy continued from page 17

without the patient’s consent except (1)
in proceedings in which the patient
raises the issue of the patient’s own
mental or emotional condition; (2) in
court-ordered examinations where the
patient was advised that communication
to the psychiatrist would not be privi-
leged; or (3) in involuntary committal
proceedings under title 33, chapter 6,
parts 4 or 5. A further exception, at the
discretion of the psychiatrist, is
provided where the patient has made an
actual threat to physically harm an
identified victim and the psychiatrist
has made a clinical judgment that the
patient has the apparent ability to
commit such an act and that it is more
likely than not that this will happen in
the near future. Tenn. Code Ann. §37-1-
411 removes privilege and permits testi-
mony about harm or cause of harm to a
child in a dependency and neglect
proceeding or a criminal prosecution for

severe child abuse.

Tenn. Code Ann. 863-7-115 provides
that the exact same provisions apply to a
registered nurse certified and practicing
in psychiatric and mental health
nursing, with a specific exception for
mandatory child abuse reports or
mandatory adult abuse reports.

Tenn. Code Ann. §63-11-213 provides
that the confidential relations and
communications between a licensed
psychologist, psychological examiner,
senior psychological examiner or certi-
fied psychological assistant on the one
hand, and a client on the other, are to be
on the same basis as attorney-client priv-
ilege. Again, the child abuse protections
of Tenn. Code Ann. §37-1-411 apply.
Tenn. Code Ann. 8§63-29-109 extends the
same privilege to communications with
licensed social workers, and Tenn. Code
§ 63-22-114 extends it to communica-
tions with licensed marital and family
therapists, licensed professional coun-
selors and certified clinical pastoral ther-

apists (again with exception for manda-
tory child abuse reports). In turn, Tenn.
Code Ann. §23-3-105 provides that, “No
attorney, solicitor or counselor shall be
permitted, in giving testimony against a
client or person who consulted the
attorney, solicitor or counselor profes-
sionally, to disclose any communication
made to the attorney, solicitor or coun-
selor as such by such person during the
pendency of the suit, before or after-
ward, to the person’s injury.” Attorney
communications to clients are protected
to the extent that they were based on the
client’s confidential communications or
would otherwise, if disclosed, reveal the
nature of a confidential
communication.

In all cases, Tenn. Code Ann. §37-1-
614 removes “the privileged quality of
communication” between any profes-
sional person and that person’s client
(except for attorney-client privilege) in
any case of known or suspected child

continued on page 21
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Amundsen continued from page 18

Jaffee v. Redmond® in 1996, which recog-
nized a federal psychotherapist-client
privilege, used as support “studies and
authorities” cited by the American
Psychological and Psychiatric Associa-
tions in its amicus briefs. According to
law professor Edward Imwinkelried, the
support cited fails in many ways.%*

First, the brief by the American
Psychiatric Association in support of the
privilege never cited to any studies but
rather cited to mental health experts (not
patients) who all seemingly agreed that
the privilege is important and necessary.%
Psychotherapists are also biased toward
wanting the privilege, so the American
Psychiatric Association should have
surveyed the actual patients and not just
psychotherapists who have a monetary
stake in the outcome of the case.%

Second, a survey cited by the Amer-
ican Psychological Association in its brief
in support of the privilege did not ask
exactly the question at issue. Professor
Imwinkelried pointed out that the ques-
tions did not ask the patients their atti-
tudes toward revelations in court but
only asked about disclosures to police,
friends, family and authorities.®” Even
within the confidentiality questions, the
answers differ based on the severity of the
problem.%® A 1983 study by Thomas
Merluzzi and Cheryl Brischetto found
that confidentiality was important to
subjects with problems of a very serious
nature and less important to those with
“moderately serious” problems.® In the
highly serious situations in which the
consequences are more severe, the breach
in confidentiality may erode the coun-
selors trustworthiness.” With moderately
serious problems, the subjects did not
think that disclosure of information led
to serious consequences.” For these
problems, there was no difference
whether the counselor revealed informa-
tion or maintained confidentiality —
trustworthiness was not compromised.”

Another study cited was a 1984 article
led by Paul S. Appelbaum.” According to
Professor Imwinkelried, the American
Psychological Association only cited from
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Appelbaum the statistic that 57 percent
of patients answered that their therapists’
disclosure without their consent would
adversely affect the therapeutic relation-
ship.7 Looking at the results of the study,
the American Psychological Association
seemed to have ignored the statistic that
most patients had negative reactions to
the disclosure of that information specifi-
cally to employers (76 percent of outpa-
tients and 83 percent of inpatients
reacted negatively if their therapists
disclosed confidential information to
employers).” According to Appelbaum,
only 43 percent of outpatients and 33
percent of inpatients reacted negatively if
their therapists disclosed information to
courts without their consent.” Professor
Imwinkelried found that the APA brief
also ignored the conclusion reached by
these researchers: “the outpatients ...
interviewed did not appear concerned
about absolute confidentiality””” and that
“[platients may value confidentiality, but
still seek and participate in ... treatment
even in its absence.”’8

TBA Family Law Section Reviews
Statute and Case Law

In 2014, the TBA Family Law Section
chair formed a task force of lawyers,
judges and psychologists to study
Tennessee case law and the other states’
statutes, case law and scientific
evidence. After studying and meeting
over an eight-month period, the task
force made a proposal to clarify the
statute, which passed the TBA family
law section and awaits consideration
and acceptance before the TBA House of
Delegates and Board of Governors. The
proposed amended statute seeks to
achieve the following:

(a) To clarify the 2013 amendment by
adopting the middle ground approach
used by many states across the county
that allows for the disclosure of parents’
mental health records after a hearing
and finding by the court that the disclo-
sure of the mental health records are
necessary for the proceedings.” This
approach would allow the disclosure of
mental health records only after a

continued on page 22
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sexual abuse.

Notwithstanding these protections,
objections to the Culbertson decisions
flow from the supposed inability they
impose on a courts ability to assess the
“moral, physical, mental and emotional
fitness of each parent as it relates to their
ability to parent the child.”*® This is
different from protecting a child from
imminent harm from an openly
dangerous parent. The protections cited
above protect the children in such cases.
The question posed by Culbertson is how
much further courts may go when there
is no clear and present danger of immi-
nent harm. It is well established in
Tennessee that allegations alone
concerning a parent’s mental health
and/or his defense against those allega-
tions is not enough to place his or her
mental condition in controversy. Cases
going back at least as far as Odom v.
Odom'” make clear that more is
required, at least in a custody context. If
any claim for custody or defenses against
them were sufficient to raise the issue,
mental health records of parents could
conceivably be required in every case
involving children, presumably along
with church attendance records, medical
records, dating history, records of dietary
preferences and even gym attendance
records, for how else can the trial court
assess the moral, physical, mental and
emotional fitness of each parent? In fact,
the trial court can determine how well
each parent functions without seeking
information that has traditionally been
privileged, by assessing the actions of
each parent and, when necessary (and as
was done in this case) ordering a Rule
35 examination.

The Rule 35 examination in this case
is instructive, in part because the Court
of Appeals called into question Ms.
Culbertson’s motivation in seeking
further records. It was Ms. Culbertson
who requested the examination. The
examiner had administered a variety of
tests to the parties and conducted inter-
views. It was only after the examiner
issued a report and recommendations
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that Mr. Culbertson be afforded unsu-
pervised and uninterrupted visitation
with the children on a graduated basis
that Ms. Culbertson sought his detailed
psychological records. Ms. Culbertson
was not foreclosed from bringing her
husband’s current mental state and
actions to the trial court’s attention. She
only needed to present the court with
proof of his current behavior and state
of mind plus expert opinion on the
impact on the parties’ children. Instead,
Ms. Culbertson wanted to go back into
history and/or outside the scope of the
already-completed Rule 35 examination
and present to the court statements that
Mr. Culbertson had made to his
treating mental health professionals.
She wanted to retroactively expose
confidences he had shared, confidences
that were intended to support his
recovery, and use them against him.
Her justification was “protecting the
best interest of the children.”

The cost of narrowing
the privilege would be
excessive. One issue is
judicial taint, i.e., how
do you put the genie
back in the bottle?

The action of the legislature in 2013
in passing a law [now found in Tenn.
Code Ann. §36-6-106(2)(8)] that allowed
the trial court to order a Rule 35 exami-
nation and order the disclosure of
records under specified circumstances
pursuant to Tenn. Code Ann. §33-3-
105(3) when necessary for the conduct of
the proceedings, does not broaden access
to mental health records. As the Court of
Appeals noted, this amendment came
after the records request in Culbertson.
Even if it had not, the Attorney General
in Op. No. 14-55'® suggested that this
reference applied only to sevices applied
for, provided under or regulated under
Title 33; i.e., to persons who are
mentally ill or intellectually disabled in

the care and custody of the state.

Culbertson 11 does not leave any
question as to the proper subject of an in
camera review of mental health records.
Review is limited to material that is
within the scope of the patient’s waiver.
If the records fall outside the scope of
waiver, they cannot be considered by the
trial court; if they fall within the waiver,
the trial court will be able to consider
them against the usual standards of rele-
vance and materiality.'” The in camera
review is not to be used for the general
purpose of conducting a comparative
fitness analysis.?®

Finally, a party does not really have
the scope to “cherry-pick” the records
that are furnished to Rule 35 examiners.
A party would not have an ability to
omit the identity of any mental health
professionals whom he or she consulted,
since the court has made clear that the
identification of such professionals does
not implicate privilege — it is only the
substance of the communications them-
selves that are privileged. Similarly, the
professional’s observations, diagnoses or
treatment recommendations are not
privileged. Should the examiner, as a
result of his or her own evaluation, seek
additional information that is then with-
held on the grounds of privilege, the
examiner can — and typically will —
note that the analysis may be unreliable
for that very reason. The trial court can
weigh this in its custody determination.

The Court of Appeals found that Mr.
Culbertson did not waive a broad
psychologist-client privilege because he
declared that he was currently mentally
stable, because he relied on the Rule 35
examination that he was currently in a
position to resume regular visits with
his children on a graduated basis and
because the examination reflected, in
some part, reports from his treating
psychologists. What the Court of
Appeals said was that to the extent that
Mr. Culbertson voluntarily provided
information, privilege was indeed
waived, but that the waiver would not
extend to where he did not himself or
authorize others to release such infor-

continued on page 23

TENNESSEEBARJOURNAL

| 21



2 |

Amundsen continued from page 20

hearing and a finding that the records
are necessary for the proceeding and the
best interest of the child.®® The produc-
tion of the mental health records is by
the health care provider to the court by
a certain date and time, subject to a
protective order, and the records are
filed under seal with the court if they
were subsequently introduced into
evidence. Because of this amended
statute, the legislature would need to
amend the Tennessee privilege statutes®!
to incorporate a reference to this best-
interests-of-the-child “exception.”®

(b) The confusion regarding in camera
review of parents’ mental health records
is diffused by adding that after the court
conducts a hearing and makes a finding
that a parent’s mental health records are
necessary for the proceedings, it then
conducts an in camera review of the
parent’s records for the purpose of
redacting irrelevant or unduly prejudicial
material. The court would thereafter
provide the records relating to the
parents ability to parent the child to both
parties, subject to a protective order, for
use in the comparative fitness analysis.
Should the court find itself unable to
perform the in camera review due to time
constraints or any other reason, it would
appoint a neutral third party, such as a
special master or fellow judge, to
complete the task.

(¢) To address the “cherry-picking” of
records given to Rule 35 evaluators, the
amended statute requires a parent to sign
a release so mental health records are sent
directly to the evaluator. The psychologist
on the Task Force opined that old mental
health records are extremely important
and that a look back of 10 years should
be the default time span; and, thus, the
amended statute provides for such time
frame. Lastly, if a parent chooses to rely
on his or her privilege and not sign the
release, then the Tennessee courts have
the ability to draw a negative inference.
Specifically, if a parent declines a Rule 35
evaluator’s request for privileged informa-
tion, the court may draw a negative infer-
ence that the information would be
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adverse.®> The negative inference should
be allowed when there is independent
corroborating evidence of abuse,
violence, or mental instability. This same
protection is allowed when the Fifth
Amendment testimonial privilege is
claimed in a civil case.®* If an exception is
provided for a constitutional privilege,
surely the same would be applicable to a
statutory privilege.

Conclusion

Because child custody cases are not run-
of-the-mill disputes that implicate only
the parties’ interests, the court must
uphold its parens patriae role while
balancing the countervailing interest of
protecting parents’ privileged mental
health records.®> The above proposal by
the TBA Task Force of the Family Law
Section adequately balances the
competing interests at stake by main-
taining the confidentiality of the parent’s
privileged information while acknowl-
edging that the court can better deter-
mine the best interests of the child when
it has full evidence before it. Further, by
instituting these changes, Tennessee
courts, parents and children would no
longer face the confusion caused by the
conflicting holdings in Culbertson I and II
and the Attorney General’s Opinion. &
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Notes

1. Tuetken v. Teutken, 320 SW.3d 262, 271
(Tenn. 2010). Courts “must respect the child
and acknowledge that they are [the] most
vulnerable parties in the proceedings; thus
regardless of circumstances their best interest
must be the central concern.” Barker v. Chandler,
No. W2010-01151-COA-R3-CV, 2010 WL
2593810, at *12 (Tenn. Ct. App. June 29,
2010).

2. State v. West, 201 S.W. 743, 744 (Tenn.
1918).

3. Tenn. Code Ann. § 36-6-106(a) (2013).
Effective July 1, 2014, the factors listed in
section 36-6-106(a) of Tennessee Code Anno-
tated apply to parental relocation and perma-
nent parenting plan determinations as well. See
Tenn. Code Ann. 88 36-6-108(a), 36-6-404(b)
(2014). This in turn expands the ability of
courts to pierce the psychologist-client privilege
in such proceedings.

4. Tuetken, 320 S.W.3d at 271. Parens patriae
power refers to the state’s role as sovereign and
guardian of persons under legal disability, such
as minors. See Lawrence O. Gostin, Public Health
Law: Power; Duty, Restraint 95-96 (rev. 2d ed.
2008).

5. See Lee v. Lee, 66 S.W.3d 837, 847 (Tenn.
Ct. App. 2001) (“Because the harm to a child is
implicit in a divorce proceeding, parents
involved in such a proceeding automatically
submit the issue of custody of a minor child to
the court .... [D]ivorce [is] one circumstance
that invites, and indeed requires, governmental
intervention into [parents’] constitutionally
protected fundamental liberty interest in the
care and custody of their children.”) (internal
quotation marks omitted).

6.See Inre CK.G., 173 SSW.3d 714, 732
(Tenn. 2005) (stating that the court “must take
into consideration numerous factors insofar as
they are applicable”). Pursuant to the July 1,

2014, amendment to section 36-6-106, this
continued on page 24

MAY2016



I_eVy continued from page 21

mation. This is straightforward and
hardly confusing.

The cost of narrowing the privilege
would be excessive. One issue is judicial
taint, i.e., how do you put the genie back
in the bottle? In Ford v. Ford,?! the trial
court had reviewed the mothers mental
health records prepared by a licensed
clinical psychologist and removed
custody from her. The trial court
initially, and correctly, determined that
the records were not properly admissible
but went on to say that the information
helped the court make a decision. It
would have been difficult for the court
not to have been influenced by what it
read. The Court of Appeals restored
custody to the mother.

A second problem involves discour-
agement to obtaining necessary treat-
ment. Most attorneys must have
confronted a similar problem. Can you
advise a client to pursue necessary coun-

The proposal to “pierce
the privilege” focuses
only on digging out more
information on the
parent who is accused
of having mental health

issues.

seling if this means that one day the
confidences that the client shared will be
used against him or her?

While this article was being written, a
letter appeared in “Dear Abby” on March
24,2016:

I find myself sometimes wanting to
commit the most heinous of crimes.
The desire to do this has been with
me my entire life. T was sexually
abused by my mother and oldest
brother. While that’s no excuse, I
understand why I may be the way I
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am. At 51, I have never committed
any act against a young girl, but the
desire is clearly there for me. The
issue before me is that if I seek help
for this problem, those who can
provide it are required by law in this
state [which is unspecified] to report
me. How am [ to overcome these
urges when no matter what I do I am
considered guilty?

Signed

Anonymous in America

Could an attorney ever send such a
client for assessment, diagnosis and
treatment? Can the client ever be told to
be forthright when that information at
some unknown time, possibly many
years in the future, can and will be used
against him or her?

There is no need to “resolve” the
issues in Culbertson I and Culbertson II.
The law is clear as it now stands, and it
strikes the proper balance between the
best interest of a child and that parent
in establishing a custodial and parenting
time arrangement. The proposal to
“pierce the privilege” focuses only on
digging out more information on the
parent who is accused of having mental
health issues. It will provide a further
incentive to drag in ancient history that
is not relevant to a parent’s current
mental health or ability to parent.
“Making the promise of confidentiality
contingent upon a trial judge’s later
evaluation of the patient’s interest in
privacy and the evidentiary need for
disclosure would eviscerate the effec-
tiveness of the privilege.”*

Information that is necessary to make
custodial and parenting time determina-
tions based on current facts is already
available through Rule 35 examinations
that focus on the mental health of a
party today. The privilege statutes
already protect children from abuse. In
camera reviews are always going to be
problematic, because of the risk of taint.
A negative inference to be drawn when
someone refuses to waive a mental
health record privilege would serve to
neutralize the purpose of the privilege.

Furthermore, allowing a negative infer-
ence when there is independent corrob-
orating evidence of abuse, violence or
mental instability is completely unnec-
essary —such evidence, by itself, is
sufficient to restrict parenting time
without involving the results of mental
health treatment.

The law is appropriate as it stands,
and it is clear no change is needed.
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factor is now provided as “moral, physical,
mental and emotional fitness of each parent as it
relates to their ability to parent the child.” Tenn.
Code Ann. § 36-6-106(a)(8) (2014).
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