STATE OF MAINE ' SUPERIOR COURT
CUMBERLAND, S8 CIVIL ACTION
DOCKET NO. CV-2021-138
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PRELIMINARY STATEME

Defendants’ motion for conterpt' should be denied because it fails to satisfy the basic
elements required under M.R. Civ. P. 66(c) or 66(d) and Law Court precedent for a finding of
contempt. Defendants’ motion fails to show or even suggest that Plaintiff’s counsel refused to

comply with a court order, which Rule 06{c) and/or 66{d) expressly require. Defendants’ motion

provides no legal basis for initiating contempt proceedings based on'alte
as Plaintiffs’ discovery obijections or disputed characterizations of facts at issue in the pending
maiter, Moreover, Defendants’ motion is procedurally deficient, lacking any sworn statement
under oath as require

Defendants’ unfounded motion is apparently based in Mr, Rinaldi’s expectation that
opposing counsel must either accept and adopt Defendants’ position or withdraw from the case.
See Mot. at 2 (Alleging that Plaintiffs’ counsel “has had countless opportunities to do the right
thing and withdraw from Counsel or correct the record.”) Neither is required for counsel to avoid

contempt proceedings.
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In turn, Plaintiffs

contempt proceedings initiated for {factical ad
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Defendants’ unfounded, 43-page motion.

LEGAL STANDARD
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” or (ii) theggleme to comply with a lawful judgment, order, writ,

Contemptuous conduct is prosecuted through either civil contempt or criminal contempt
proceedings. See Int'l Paper Co. v. United Paperworkers Int'l Union, 551 A.2d 1356, 1358-59
{(Mc. 1988}, A civil contompt proceeding is a remedial action brought to benefit another party that
centers on a party’s failure or refusal to comply with a court order. See id. (citing Wells v. State,
474 A.2d 846, 850 (Me.1984)). Criminal contempt proceedings, on the other hand, are generally
initiated by the court “to punish an affront to the dignity and authority of the court.” ! Paper
Co., 551 A.2d at 1359-60.

Maine Rule of Civil Procedure 66 establishes distinct procedures for the two forms of
plenary contempt procecdings. MR, Civ. P. 66(c) governs criminal contempt actions for punitive
sanctions; ML.R. Civ, P, 66(d) governs civil contempt actions for remedial sanctions, Where both
punitive and remedial sanctions are sought, the court “must use procedures for punitive sanctions,”
vis-a-vis a plenary criminal contempt proceeding. See M.R. Civ. P. 66(a)(3).

Plenary criminal contempt proceedings under Rule 66(c) are “initiated by the court on its
own motion, or at the suggestion of a party.” M.R. Civ. P. 66(c)(2). Plenary civil contempt
proceedings under 66(d) may be initiated by a party by filing a motion under oath or with an

accompanying affidavit that sets forth the facts that give rise to the motion. The Court, when



acting upon a request or motion for plenary contempt proceedings, may appoint a state attorney to
prosecuie a Rule 66(¢) proceeding or may schedule a contempt hearing on a Rule 66{d) proceeding,
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contempt trial or a civil contempt hearing that gives the alleged contemnor opportunity to be fully
heard. See MLR. Civ. P. 66(c)(2)}{(DY; (d){2)D).

To impose a punitive contempt sanction after taking evidence at trial, the Court must find
beyond a reasonable doubt that: “(A) the alleged contemnor has intentionally, knowingly or
recklessly failed or refused to perform an act reguired or has done an act prohibited by a court
order; and (B) it was within the alleged contemnor’s power to perform the act required or refrain
from doing the prohibited act.” M.R. Civ. P. 66(c)(3).

To impose a remedial contempt sanction after a hearing on the evidence, the Court must

he alleged contemnor has failed or refused to

et

find by clear and convincing evidence that “(3)
perform an act required or continues to do an act prohibited by court order, and (ii) it is within the
alleged contemnor’s power to perform the act required or cease performance of the act prohibited.”
M.R. Civ. P. 66(d)2XD). See also Town of Kittery v. Dineen, 2017 ME 53,9 17, 157 A.3d 788,
793; Wrenn v. Lewis, 2003 ME 29, 926, 818 A.2d 1005, 1012.

Special considerations apply where contempt sanctions are sought against an attormey for
representation of a client before the court. In such circumstances, “due regard must be given to
[the attorney’s] right to act as a zealous advocate on his client’s behalf” because “[a]ttorneys must

be given great latitude in the area of vigorous advocacy.” State v. Campbell, 497 A.2d 467, 472
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ARGUMENT

Defendants” motion for contempt against Plaintif®s counsel seeks both punitive and
remedial sanctions, either of which require the Defendant to establish, at minimum, that (i) counsel
took some action or inaction in disregard of a court order; and (ii) counsel had the power or
opportunity to satisfy the disregarded court order. See M.R. Civ. P. 66(c)(3); (Y2} D).

Preliminarily, Defendants’ motion is procedurally deficient, Defendants’ motion provides
no statement of facts under oath as Rule 66(d}(2)A) requires for initiation of civil contempt
proceedings. Moreover, Defendants motion omits the necessary request under Rule 66(c)(2)(A)
for initiation of initiate criminal contempt proceedings through an appointed state attorney. Where
a motion for contempt fails to satisfy Rule 66°s requirements for initiation of plenary proceedings,
the motion is “patently inadequate” and may not be acted upon. See In re Estate of Lake, 2016
ME 64,9 9, 138 A.3d 483, 485 (“Because the motion for contempt here was neither verified nor
submitted with an accompanying affidavit, the court erred in proceeding on the patently inadequate
motion.”)

Even if the procedural issue was resolved, Defendants’ motion further fails to identify any

court order that Plaintiflf”s counsel has disregarded in litigation of the present action. Defendant’s

motion instead relies upon four categories of conduct for which Rule 66 offers no remedy:




A. Alleged Iscoverv Abunses

Defendants allege that counsel’s responses and objections to discovery requests should be
punished as a contempt of court. See Mot. at 5-8; 23-36.

Defendants contend that contempt proceedings are appropriate for such discovery
objections under Batiryn v. Indian Oil Co., Inc., 472 A.2d 937 (Me. 1984). But Battryn does not
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ted to discovery sanctions

issued pursuant to M.R. Civ. P. 37, not contempt proceedings. 472 A.2d at 942. In Battryn, the

Law Court affirmed an order for discovery sanctions imposed after counsel refused to provide

ordered deadline. The Battryn Court determined that the Superior Court acted within its discretion
to award discovery sanctions because the sanctioned party made the “decision not to respond in
any way to the interrogatories,” despite t
set deadline. /d. Such discovery conduct was “unjustified obstinacy” that warranted the Rule 37
discovery sanctions awarded. /d

Battryn’s counsel refused to provide any interrogatory responses despite being under court
order to do so and being given an and opportunity to comply. But even then, the Battryn action
did not escalate to the level of contempt proceedings that Defendants seek here. Here, Plaintiffs’
counsel has never refused to provide any discovery responses, nor has Plaintiffs® counsel ignored
any court order requiring responses given to be amended or supplemented. Plaintiffs have
produced 471 pages of discovery material and formally responded to 29 separate requests for
production, 45 separate interrogatories, and 36 requests for admission. Although Plaintiffs’

preliminary responses were delayed after an agreement with Defendants’ prior counsel to delay

discovery until after mediation, Plaintiffs’ production was completed in February without the



Court’s intervention. Moreover, each of Plaintitts” subsequent discovery responses to Defendants’
requests was timely served.

Defendants, in a separate M.R. Civ. P, 26(g) motion, have asked the Court to review

Plaintiffs” individual discovery responses and objections and order Plaintiffs to supplement their

discovery responses. ms

regarding discovery responses have entered. Where disregard of a court order is a prerequisite for
plenary contempt proceedings, Defendants” demand for punitive and remedial contempt damages
based upon discovery issues is premature, at best.

B. Alleged “Perjury” During Legal Argument

Defendants alternatively contend tha“

would support a finding of contempt. See Mot.

at 19-22.

The Law Court, however, has established that contempt proceedings are not the proper
vehicle for the Court to address acts of perjury. See Ex parte Holbrook, 133 Me. 276. 177 A. 418,
423 (1935) (holding that wilness perjury is properly enfarced through Maine’s criminal statute
prohibiting perjury, not contempt proceedings). Moreover, the Court has recognized the need to
provide attorneys representing a client before the Court “great latitude in the area of vigorous
advocacy” when considering statements of counsel as a basis for a contempt finding. State v.
Campbell, 497 A.2d at 472.

Even then, the
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C. Alleged Failures to Disclose Adverse Information
Defendants also contend that Plaintiff’s counse! is liable for contempt because counsel
allegedly withheld material adverse information known to counsel during the preliminary ex parte

motion for attachment. See Mot. at 17-19. Defendants argue the adverse information refutes
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Plaintiffs’ claims and was knowingly withheld GUTSE
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Defendants assert no legal support for the contention that an alleged violation of the Maine
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ides a lawful basis for findings of contempt pursuant to Rule
66(c) or 66(d).
Regardless of their inapplicability to a contempt proceeding, Defendants’ allegations are

unfounded. M.R. Prof. Conduct 3.3(d) requires:

Plaintiffs’ preliminary ex parie motion for attachineit @
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message thread was identified. To date, Plaintiff’s counsel has not received or reviewed text
messages between Plaintiffs and their real estate agent because 01‘“
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Nonetheless, none of the cited documents present material adverse evidence that would

refute Plaintiffs’ motion for attachment. The appraisal Defendants reference projected the
property’s value at $426.000. At the time Plaintiffs filed their ex parie motion for attachment, 7 %

Defendants had publicly listed the property for sa%_| e for $475,000, over and above the appraisal

> (Bsed an ¢ Yok oene_ e

sl
price. Moreover, Defendants subsequently sold the property for an even higher price of $487,000 Atz aktg
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and have stipulated that ihe $487.000 price accurately reflected the property’s value. See Gider Tt

on the Motion to Dissolve, May 20, 2021, 6) ' 1 \ S{/

The sherifls sepot, which Plaintiffs produced in disCovery, GRS HOUBIOVIQE RV RAVRER

oal eviction claim. The

efutcs Flainiifls’ uxi:gtu viction Claim, Tne Sheriifl’s
report does, however, support Plaintiff Pierce’s sworn statement that sheriff’s deputies were called
to the property while he removed his possessions.

B. Alcged Filing and Maintenance of Frivslous Claims

Finally, Defendants argue that Plaintiffs’ counsel is subject to contempt proceedings

because counsel has filed and maintained what ' ’
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Defendants” motion for contempt on this basis apparently relies upon doude v. Mobil Oil

Corp., 892 F.2d 1115 (1st Cir. 1989) o support iis contention that pursuit of frivolous claims

constitutes contempt. But, like other cases Defendants rely upon, Aoude has nothing to do with

ing an amended version of his claims after the falsification was documented. 892 F2dat 1118.

The Aoude Court did not consider or initiate contempt proceedings. ]U,

As in Aoude, the proper vehicle tor addressing purportedly frivolous claims is through a
Rule 12(b) motion to dismiss or through summary judgment. Defendants are clearly aware of the
necessary procedure, having filed a separate motion for summary judgment in their favor.
Defendants’ separate motion for contempt improperty seeks o contest the merits of Plamtitts’

claims without the strict procedurcs imposed by Rule 12 and Rule 56 on proper
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CONCLUSION

For the aforementioned reasons, Plaintiffs respectfuily request that the Courl deny
Defendanis” motion fo initiaie plenary contempt proceedings. Moreover, Plaintiffs request that
the Court award Plaintiffs their attorney fees incurred in responding to the motion, especially since
the Court gave Defendants the opportunity during the September 7, 2022 discovery hearing to

withdraw or medify the contempt motion. a course that Defendants refused to take.
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Dated at Portiand, Maine this 15" dav of September, 2022
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Attorney for Plaintiffs Drew Pierce
and Janice Lariviere

BERNSTEIN SHUR

100 Middle Street, P.O. Box 9729
Portland, Maine 04104-5029
(207)228-7198
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