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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

SECURITIES AND EXCHANGE
COMMIISSION,

Plaintiff,
VS.

MATTHEW WADE BEASLEY; BEASLEY
LAW GROUP PC; JEFFREY J. JUDD;
CHRISTOPHER R. HUMPHRIES; J&J
CONSULTING SERVICES, INC., an Alaska
Corporation; J&J CONSULTING SERVICES,
INC., a Nevada Corporation; J AND J
PURCHASING LLC; SHANE M. JAGER;
JASON M. JONGEWARD; DENNY
SEYBERT; ROLAND TANNER; LARRY
JEFFERY; JASON A. JENNE; SETH
JOHNSON; CHRISTOPHER M. MADSEN;
RICHARD R. MADSEN; MARK A.
MURPHY; CAMERON ROHNER; AND
WARREN ROSEGREEN,

Defendants.

THE JUDD IRREVOCABLE TRUST; PAJ
CONSULTING INC.; BJ HOLDINGS LLC;
STIRLING CONSULTING, L.L.C.; CJ
INVESTMENTS, LLC; JL2 INVESTMENTS,
LLC; ROCKING HORSE PROPERTIES,
LLC; TRIPLE THREAT BASKETBALL,
LLC; ACAC LLC; ANTHONY MICHAEL
ALBERTO, JR.,; and MONTY CREW LLC,

Relief Defendants.

CASE NO.: 2:22-cv-00612-CDS-EJY

MOTION TO INTERVENE
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o]

1.

Pursuant to Federal Rule of Civil Procedure ("FRCP") 24, and for the reasons set forth

herein, Kristie Young and Omid Shahabe (“Intervenors”) jointly move to intervene as Plaintiffs

in order to obtain a declaratory judgment with the following factual and legal findings:

Intervenors invested in personal injury settlement contracts (“PI contracts”) promoted

through Defendants’ Ponzi scheme.

. According to the PI contracts’ express terms, Intervenors acquired all rights held by the

purported Buyer through a legally enforceable assignment thereof.

. One of the contractual rights assigned to Intervenors is the purported Seller’s promise to hold

all proceeds received “in Trust for Buyer until Buyer has been fully paid its Interest” (the

“Express Trust Provision™).

. Equity favors impressing a resulting trust on Intervenors’ investment in PI contracts owned

by purported Buyers containing the Express Trust Provision.

. Because all principal invested by Intervenors in the PI contracts is subject to a resulting trust,

the funds are exempt from the Receivership Estate.
Intervenors have express and/or implied private rights of action against Defendants and
Relief Defendants for fraudulently offering, marketing and selling PI contracts that are

actually “securities” under applicable law.

. Intervenors’ standing to assert equitable claims for relief exists independently of the Security

and Exchange Commission’s ("SEC” or “Commission”) statutory authority to prosecute this

action.

. The equitable relief available to Intervenors is not limited to SEC’s relief.

As explained fully in the following Memorandum of Points and Authorities, Intervenors

meet all four criteria for intervention as of right: (1) they have a sufficient interest in the

litigation’s subject matter, (2) they could suffer an impairment of their ability to protect that
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interest if they do not intervene, (3) their interest is not adequately represented by existing
parties and (4) their motion is timely. FRCP 24(a).

Alternatively, Intervenors invoke the Court’s discretion to grant permissive intervention
pursuant to FRCP 24(b). Their request for declaratory relief involves questions of fact and law
common to SEC’s claims, and the proposed intervention will not unduly delay or prejudice the
adjudication of the existing parties’ rights. Accompanying this Motion to Intervene as Exhibit A
is Intervenors’ proposed Complaint in Intervention.

DATED this 31% day of August, 2022.

JOLLEY URGA WOODBURY & HOLTHUS
By: _ /s/ William R. Urga, Esq.
WILLIAM R. URGA, ESQ. #1195
BRIAN E. HOLTHUS, ESQ. #2720
DAVID J. MALLEY, ESQ. #8171
50 S. Stephanie Street, Suite 202

Henderson, Nevada 89012
T: (702) 699-7500 / F: (702) 699-7555

EDWARD W. COCHRAN, ESQ.

(Ohio Bar No. 0032942)

20030 Marchmont Rd.

Shaker Heights, Ohio 44122-2852

T: (216) 751-5546 / F: (216) 751-5564
(Will comply with LR 14 11-2 within 14 days)

GEORGE W. COCHRAN, ESQ.

(Ohio Bar No. 0031691)

1981 Crossfield Circle

Kent, Ohio 44240

T: (330) 607-2187 / F: (330) 230- 6136
(Will comply with LR IA 11-2 within 14 days)

Attorneys for Intervenors
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MEMORANDUM OF POINTS AND AUTHORITIES

L FACTUAL AND PROCEDURAL BACKGROUND

On April 12, 2022, the SEC filed a complaint for securities fraud in the federal district of
Nevada against the named Defendants and Relief Defendants. (ECF No. 1). A freeze on
Defendants’ assets to prevent further dissipation of investor funds was ordered on April 21,
2022, along with a preliminary injunction prohibiting the fraud’s continuation or destruction of
relevant documents and requiring an accounting of Defendants’ assets. (ECF No. 56). The
Commission is also seeking permanent injunctions, disgorgement of ill-gotten gains, legal
interest and appropriate penalties. Specific claims for relief include violations of Sections 5(a),
5(c) and 17(a) of the Securities Act, violations of Sections 10(b) and 15(a)(1) of the Exchange
Act, and equitable disgorgement. In support of these claims, the following documents were
attached to the complaint: sample fictitious Purchase Agreement, sample Investor Agreement,
sample Buyer Agreement, Confidential Private Placement Memorandum.

On June 3, 2022, the Court exercised exclusive jurisdiction and asset control over the
named Defendants, Relief Defendants and Individual Relief Defendants (except Beasley Law
Group’s control is limited to the IOLTA account). (ECF No. 88). The Court also appointed
Geoff Winkler of American Fiduciary Services LLC (“Winkler”) to serve without bond as SEC’s
receiver for the estates of the J&J Receivership Defendants, the assets of the Individual
Receivership Defendants and the IOLTA account (collectively “Receivership Estate”) for the
purpose of “marshaling and preserving all assets of the Defendants and those assets of certain
Relief Defendants that: (a) are attributable to funds derived from investors or clients of the
Defendants; (b) are held in constructive trust for the Defendants; (c) were fraudulently
transferred by the Defendants; and/or (d) may otherwise be includable as assets of the estates of

the Defendants.” Finally, the Court made Winkler sole and exclusive officer, director and
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managing member of each J&J Receivership Defendant. Consistent with his appointment, the
order terminated the bankruptcy defendants’ Chief Restructuring Officer.

On June 8, 2022, Winkler notified Bankruptcy Judge Nakagawa of his appointment’s
superseding effect. In a status report three weeks later, Winkler recommended this Court:

...sua sponte, withdraw the Bankruptcy Cases from reference to the Bankruptcy

Court and thereafter dismiss the cases itself, or, in the alternative, modify the

Court's stay in Paragraph 32 of the Appointment Order, as it relates to the

Bankruptcy Cases, for the limited purpose of authorizing the Receiver to pursue,

and the Bankruptcy Court to grant, the dismissal of the Bankruptcy Cases.

(ECF No. 127 at 3). To that end, Winkler postponed the Debtors” Rule 2004
examinations and asked counsel to transfer all work to his team. (ECF No. 215 at 21). In
addition, the U.S. Trustee accommodated his request to continue the §341(a) meeting of
creditors. Finally, the Bankruptcy Court withdrew several pending motions and continued others.
On August 10, 2022, this Court granted Winkler’s request to withdraw the Bankruptcy Cases
from reference to the Bankruptcy Court, setting its ultimate dismissal in motion. (ECF No. 231).

Upon concluding this process, Winkler will have exclusive control and authority over all
assets of the J&J Receivership Defendants and affiliated entities, along with the ability to pursue
any claim permitted. Among his enumerated powers, two are most germane to Intervenors’
motion: (1) the ability to “engage and employ persons in his discretion, subject to approval of the
Court, to assist him in carrying out his duties and responsibilities hereunder, including, but not
limited to, accountants, attorneys, securities traders, registered representatives, financial or
business advisers, liquidating agents, real estate agents, forensic experts, brokers, traders or
auctioneers” and (2) the right to “pursue, resist and defend all suits, actions, claims and demands

which may now be pending or which may be brought by or asserted against the Receivership

Estate.”

Page 5 of 24
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In the meantime, Winkler continues to marshal assets from the J&J Receivership
Defendants. As of August 1, 2022, he had secured property worth $32.3 million—including over
50 real estate parcels and 150 vehicles—along with $11,411,246 in cash. (ECF No. 215). On
August 22, 2022, investors were invited to attend a meeting (in-person or by zoom) in which
Winkler summarized his activities to date and his future plans. The receiver announced his team
has now recovered $50 million of over $500 million contributed by 1200-1600 victims. His
proposed allocation plan, however, appeared divisive. The following FAC allegations (ECF No.
118) lay the foundation for Intervenors’ motion:

e From 2017 through March 2022, the J&J Entities offered investments in purported settlement
contracts with tort plaintiffs through purchase agreements that qualify as securities under federal
law (the “PI Contracts™).

e Defendants told investors that: (a) Beasley Law Group manages relationships with numerous
personal injury attorneys in order to maintain a supply of PI Contracts with the J&J Entities for
investor participation; (b) purchasing an interest will fund an advance payment to someone who
has settled a tort claim but is willing to pay a premium to receive the proceeds now; (c¢) investors
are guaranteed to earn at least 12.5% every 90 days on their investment.

e Knowing the PI Contracts were fictitious, Defendants instead redirected principal
contributions from later investors to fund “returns” owed to earlier investors—all while
secretly skimming off the top to fuel Defendants’ lavish lifestyles.

e The Relief Defendants were paid to recruit more investors into the scheme (even
though none is a registered broker or dealer).

¢ By the time the fraud was exposed, over 600 investors had funneled at least $449 million into

the scheme, primarily through Beasley Law Group's IOLTA account.
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As alleged in their proposed Complaint in Intervention, one of the named Defendants
acted as Intervenors’ liaison for acquiring interests in PI contracts purportedly purchased by a
J&J entity from a distressed seller at significant discount. The profit on each investment was
characterized as “interest in the Proceeds.” Within the documents designed to validate this
opportunity, one declaration in the standardized purchase agreement stands out:

“Seller agrees and hereby directs that all Proceeds received in connection with

the Claim, are held in Trust for Buyer until Buyer has been fully paid its

Interest.”

The equitable rights springing from this Express Trust Provision have been overlooked in
every action triggered by the FBI’s investigation. Nonetheless, the Commission is not willing or
able to consent to Intervenors’ need to intervene. Through their motion, Intervenors seek a
judicial declaration of their right to pursue equitable claims against Defendants and Relief
Defendants without being subject to the receivership established by this Court. If the motion is
granted and their rights subsequently affirmed, Intervenors stand ready to serve a supporting role
in the SEC’s enforcement action that will further—not impede—its efficient and effective
resolution.

II. ARGUMENT

A. Obtaining the Commission’s Consent Is Not A Statutory Prerequisite For Filing
Intervenors’ Motion.

Before evaluating FRCP 24(a)’s substantive requirements, Intervenors must address the
Commission’s statutory authority for enforcing our nation’s securities laws. Most relevant is the
prohibition set forth in Section 21(g) of the Exchange Act. Some courts interpret this subsection
broadly to incorporate interventions by implication. See, e.g. SEC v. Homa, No. 99 C 6895, Fed.
Sec. L. Rep. (CCH) Y 91,223, 2000 WL 1468726, at *2 (N.D.IIl. Sept.29, 2000). Most, however,
refuse to treat it like an “impenetrable wall.” See, e.g. Sec. & Exch. Comm'n v. Am. Pension

Servs. Inc., Case No. 2:14-cv-00309-RJS-DBP (D. Utah Jan 20, 2015) at *5 (“the plain language
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of the Section 21(g) does not act as an automatic bar to Movant's motion for intervention”);
S.E.C. v. Kings Real Estate Inv. Trust, 222 F R.D. 660, 666 (D. Kan. 2004) (“Section 21(g) does
not automatically preclude intervention in S.E.C. enforcement actions.”); S.E.C. v. Novus
Technologies, LLC, 2008 WL 115114 (D. Utah Jan.10, 2008) at *3 (“the legislative history, the
plain language of the statute and Rule 24(b) do not support the SEC's position that Section 21(g)
is an absolute bar to intervention™).

This narrow construction also comports with SEC’s own rules on Fair Fund and
Disgorgement Plans. (17 CFR 201.1100, et seq.). According to Rule 1106 (Right to Challenge):

Other than in connection with the opportunity to submit comments as provided in

17 CFR 201.1103, no person shall be granted leave to interveme or to

participate or otherwise to appear in any agency proceeding or otherwise to

challenge an order of disgorgement or creation of a Fair Fund; or an order

approving, approving with modifications, or disapproving a plan of disgorgement

or a Fair Fund plan; or any determination relating to a plan based solely upon that

person's eligibility or potential eligibility to participate in a fund or based upon

any private right of action such person may have against any person who is also a

respondent in the proceeding. (emphasis added)

It strains credibility to argue that Section 21(g) requires a proposed intervenor to secure
SEC’s consent, knowing full well SEC’s own rule forbids it. The only circuit to consider the
issue left a blueprint for this Court to follow. In SEC v. Flight Transportation Corp., 699 F.2d
943, 950 (8th Cir. 1983), a barred SEC intervention was reversed on appeal because Section
21(g) “does not say that no one may intervene in an action by the SEC [indeed] [i]t does not
[even] mention [Rule] 24, nor does Rule 24 contain any clause giving special privileges to the
SEC.” Id. Instead, the Eighth Circuit found the statute merely exempts an SEC action from the
MDL rules.

The same result applies here. Because Section 21(g) does not specifically prohibit

“intervention,” this Court must examine its legislative history. According to the official record,

the section was enacted to curb private actions containing allegations that “closely follow those

Page 8 of 24




neys

at law

JornLey URGA | atver

WOODBURY &y FIOLTHUS

O 0 3 & W» K~ W N

[ T e T T S S e G S
~J N wnm A W = O

TELEPHONE: (702) 699-7500 FAX: (702) 699-7555

50 S. STEPHANIE STREET, SUITE 202, HENDERSON, NV 89012
[ I O e e 2 S T S T S e S R e
(o) %) N (] [\ — S O

[\
~

28

958579

of the [SEC's] action.” S. Rep. No. 94-74, at 74 (1975), 1975 U.S.C.C.AN. 179, 252. The
drafters were concerned that by “merely rid[ing] along on the Government's case,” the private
actions would delay the enforcement action by “greatly increasing the need for extensive pretrial
discovery,” particularly with regard to damages (which are not generally required in an
enforcement action for injunctive relief). Id. at 76. The Senate also noted that private plaintiffs
are often motivated by the prospect of recovering damages from fellow citizens, which is “very
different” from the SEC’s objective of fulfilling the legislature's “mandated scheme of law
enforcement in the securities area.” Id. None of these red flags is present here. Intervenors’
complaint asserts common factual and legal issues without introducing potential complications
like personal damage claims. See, S.E.C. v. Novus Technologies, LLC, 2008 WL 115114 (D.
Utah Jan. 10, 2008) at *4. To the contrary—granting Intervenors’ motion will resolve a major
stumbling block that could derail the litigation.

B. Intervenors Are Entitled to Intervene as of Rigilt.

Rule 24 traditionally receives liberal construction in favor of applicants for intervention.
Donnelly v. Glickman, 159 F.3d 405, 409 (9th Cir.1998). As set forth below, Intervenors clearly
meet all four criteria for intervention as of right under FRCP 24(a).

1. Intervenors Have A Sufficient Interest in the Subject Matter.

Intervenors meet the first criterion for intervention as of right because they have a
valuable interest in the litigation’s subject matter. A proposed intervenor need not have a specific
legal or equitable interest in jeopardy, but simply a “protectable interest of sufficient magnitude
to warrant inclusion in the action.” Smith v. Pangilinan, 651 F.3d 1320, 1324 (9% Cir. 1981).
Instead of setting a rigid standard, the interests test serves as “a practical guide to disposing of
lawsuits by involving as many apparently concerned persons as is compatible with efficiency

and due process.” Neusse v. Camp, 385 F.2d 694, 700 (D.C. Cir. 1967); see also Friends of
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Animals v. Kempthorne, 452 F.Supp.2d 64, 69 (D.D.C. 2006) (“Intervenors of right need only an
interest in the litigation—not a cause of action or permission to sue”).

Intervenors’ motion easily passes Rule 24’s interests test: (1) both Intervenors were
persuaded by a promoter of Defendants’ Ponzi scheme to invest in PI Contracts; (2) upon
information and belief, their investments were redirected by Defendants either to enrich
themselves or to pay interest on other PI Contracts; (3) both Intervenors received less interest
from Defendants than what they invested; (4) each Intervenor’s interest will be affected by the
Commission’s action; and (5) many other victims were assigned PI contracts that contain an
Express Trust Provision.

2. Absent Intervention, Disposition of This Case Will Impair Intervenors’ Ability
to Protect Their Interests. i

Intervenors also meet the second criterion for intervention as of right because the ability
to protect their interest will be impaired if their motion is denied. Because the Commission
refuses to acknowledge Intervenors’ property rights in the Receivership Estate, the presumption
of adequate representation does not apply. Arakaki v. Cayetano, 324 F.3d 1078, 1086 (9th Cir.
2003). As demonstrated below, Intervenors can only protect their interests by intervening in this
action.

(a) By Placing Defendants’ Assets Into Receivership and Giving Winkler Sole
Authority to Assert Receivership Claims, SEC Seized Intervenors’ Property
Without Their Consent and Usurped The Right to Contrel Their Own
Recovery.

The crux of Intervenors’ motion is that the Express Trust Provision confers equitable
property rights that are exempt from the Receivership Estate. A resulting trust applies whenever
a person disposes of property under circumstances which raise an inference that he does not

intend the person taking or holding the property to have a beneficial interest. Rest., Trusts 2d, §

404. The most common example is a transfer of property made to one person when the purchase
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