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Rhetoric and Strategies of Resistance

In 1824, Georgia legislators insulted the Cherokees’
ter directed to President James Monroe, the congressional delegation of
the state of Georgia accused the Cheroke

accl | es of employing ghostwriters in
their recent communications with the secretary of war Drotesting the pres-

sure the Cherokee Nation endured to cede additional lands ang remove
west. The Cherokee response to the Georgians, written by its own lobbying
delegation while in Washington, appeared in the Essex Register of Salem,
Massachusetts, on May 20 of that year. Composed and signed by Cherokee
National Council members John Ross, George Lowry, Elijah Hicks, and
Major Ridge, the Cherokees employed sharp rhetorical arguments to de-

fend not only the sanctity of their relationship with the federal government,
but also the intellectual acumen of their leadership:

intelligence. In a let-

Not satisfied with wishing the Executive of the United States vio-
lently to rupture the solemn bond of our rights to our land and to put
at defiance the pledges which existing treaties contain guarantying
to us our lands, it is attempted to take from us the intellect which
has directed us in conducting the several negotiations with commis-
sioners appointed to treat with us for our lands, and with the Execu-
tive government, by the unfounded charge, that “the last letter of the
Cherokees to the Secretary of War, contains internal evidence that
it was never written or dictated by an Indian.” Whilst we expect to
be complimented on the one hand, by this blow at our j.ntelligence,
We cannot, in justice, allow it to pass, upon the other, without a flat
contradiction. That letter, and every other letter, was not only wri-
ten, but dictated by an Indian. We are not so fortunate as to have
Such help.—The white man seldom comes forward in our dfefends;
Our rights are in our own keeping . . . Our letters are our Owis 1
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they are thought too refined for “Savages,” let the White man t5) it
f

Or proof that, with proper assistance, Indians can think and write ¢
themselves [emphasis in the original].!

By the early 18205, the Cherokees boasted some young adults
€ration that had achieved what their nationalist parents had h :
fluency and literacy in English as well as Cherokf:e. Y01.1nger Cherokeg
leadership consulted in the Cherokee language with their e’lders_on the
Council and then translated not only words, but Cherokee notiong of
rights and obligations into English. In doing so, they }’re%?enﬂy used the
rhetorical ideals and principles of the United Stgtes %tse : FO €XpOose the
dubious justifications of its policies and to rexm.nd 1ts citizens of thej,
own national values. “In this context of state coercion and iﬁd:ral nulegleCt’
Cherokee leaders adopted a style of addre§s and la.nguagi ofathv;’c:: dt Dro;
vide the foundation for their political writings for the res entury
(D'e}I:gr; fgnoz’lz?ciers in particular, John Ridge and Buck Oo-watie (Mb?jor
Ridge’s son and nephew, respectively), had been i;ii‘iﬁatﬁg :(‘) n?‘.r adiv
England prep school and had personal experience o5, Gheaflonesi,

i rhetoric and actions. Located in Cornwall, heC ;
Do betweellljshed in 1817 by the American Board of Commissioners for
SCho?l’ eSt?b’ (ABCFM), was designated predominantly for student§
g 1‘VhssmlflsAmericam aind European colonialist enterprises: Hawai-
o '0 East Indians, Malaysians, Chinese, and Marquesans,
ans, POIyn:ISnliIrlii,an Indians. Oo-watie, who had previously 'attended the
i/[sovrfw}l}ails mission school at Spring Place, Georgia, was OI:ietOf its iﬁt(g;;

iving i i duced to an

okee students, arriving in 1818. He was soon m.tro e s el

: i author named Dr. Elias Boudinot, who pledg :
phﬂanrﬂtu tgp tllfet: ?;;ing man and also bestowed to him the use of h1s nameé
Suml)(ooO-watie thus known afterward as Elias Boudinot, was joined
lt?.hlfgcs‘chool in 1é19 by his cousin John Ridge. Although both were noteg i
remarkably intelligent and refined young men, Boudinot was reg&'l(’1 dgevo-

a particular success by the missionaries, evidenced by his piety an
tion to their Christian teachings. . b

But the two young men ultimately caused the greatest 1mag1niil
fense to the good people of Connecticut. In 1824, John Ridge married Onz
of the white daughters of the community, Sarah Northrup. And two year
later, Elias Boudinot followed suit when he wed Harriett Gold. Although
the families of the Cherokee men were among the more acculturated of
the tribe, Christian, and clearly wealthy even by American standards, both

oped fOr.
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L s been opposed by the parents of .
e had initially DEEl _ of the brides,
arti38%  1ad relented in the faces of their danghters insitenc, (g
h ¢ Corn wall did not approve. The unrest in the town wag Dalp’able
0 Ridg o—Northrup nuptials occurred, but when Boudinot became
€ Miss Gold in 1826, Cornwall erupted in vio) ¢

ence -

0 o ideatistic NOTth was 0% 80 fatemuinded and friendly towards the
that* s it pretended to be” (Starkey 1946, 71). Not surprisingly, oty
In s chose t0 live in the Cherokee Nation and raise their children ag

Ouplekee citizens.

Ch;fizge and Boudinot had beteian ihtaken by what they surely perceived as
nsincerity of the Connecticu owr}speople, who had professed their
the I tion and regffrd for the 'accc?mphshments of _ﬂ‘e two and the virtye
£ Bou dinot in particular. The1tr‘i mlsi.:ake had been m'assuming they were
nus taken @S equals to the W tes in the town, a mistake their courting
of the townswomen ‘[.>ro1}ght into sharp f.ocus. .In the end, despite their
achievements and their piety, they were stul} Indians, .a.nd as their council-
ors had noted in their protest to the Geo.rgla delegation in the same year,
«The white man seldom comes forward in our defense. Our rights are in
our own keeping.” The year after the Boudinot-Gold marriage, the school
closed, ending any looming threats of additional marriages between white
women and men of color, but also eliminating educational possibilities for
aboriginals who might use their training to defend their rights.

But the townspeople’s rage had given Ridge and Boudinot additional
incentive to expose the contradictions between American ideals and fed-
eral actions. As the 1820s progressed and turned into the critical decade
of the 1830s, Ridge acquired the skills of an attorney and Boudinot the
skills of an editor. They worked with their elders, both traditionalists and
nationalists, to build strategies and create alliances. The Cherokees both
inspired and contributed to some of the loftiest rhetoric ever produced in
the American nation or their own nation on the subject of rights and moral
imperatives. They left no doubt in the minds of many Americans of their

time that, “Our letters are our own. . . . Indians can think and write for
themselves.”

% s ok ok ook sk sk ok ok kR ok

kBy the late 1820s, only 12,316 square miles of land remained o the Cher-
(()} ®S after their last cession in 1819. Half of that territory wasin northern
®orgla and the remainder was in Alabama, Tennessee, and North Caroline.
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: Cherokees but also aboy 200 .

redominantly 0 iy
About 18,000 people, I(;OO black slaves Owneq by some Cherokees’ Octcen
married whites an Al;out nalf were in Georgia and the remainge, in 0.

; : o th
pied that territory: on, OVer 50,000 non-Indians, predormnanuy W ¢

es.? In additi ) ; e Cherok .V iliteg
gﬂ;ezlssﬁome free blacks, had intruded into th ¢¢ Nationg terrj,
U

ing on its land.
tory in Georgia and v;fere s.quzu:nn:nner similar to that of frontje, Whi

Most Cherokees lived 1n few acres of land. Thex o teg,

abins and farmed a 1ew a €Y raiseq ,
They had small CtOCk and made their own clothes and other househgyq
few hea.d of lives supplemented their crops by hunting game ang Smay
po'ssessmnii g:eirygathel’ed fruits, nuts, and greens. They made thejy own
ﬁfn;nmd had recently begun to in.lpon others fro.m Ame.ricam ~
well. Within their people were blacksmiths and gunsmiths, n}lllers ang
miners, tavern owners and ferrymen, merch.ants, and plant'atlon opera.
tors. As a society, the Cherokees were meeting most of their own basic
needs.

But the passage of the Georgia Harassment Laws led to a systematjc
impoverishment of the Cherokees throughout the early years of the 1830s,
as state forces began to strip them of their property and their homes. Ag
the laws went into effect, President Jackson’s supporters in Congress in.
troduced the Indian Removal Act in 1830, as southern politicians had long
wanted. It also sent a strong message to Cherokees who “had been led
by friendly Congressmen to believe that Congress would support them
against Georgia. Until Congress had given unmistakable proof that it had
no such intention, it was useless, said [Tennessee Governor William] Car-
roll, to talk to the Cherokees of removal” (Starkey 1946, 122). The act was
intended to dispel Cherokee illusions.

The Indian Removal Act was directed at the Five “Civilized” Tribes
Still located in the southeastern part of the United States—the Chero-
kees, Creeks, Choctaws, Chickasaws, and Seminoles (a group that had
split from the Creek Confederacy in the late 1700s and had moved into the
Florida swamps, evolving through the years to be regarded as a separate
tribe)—since this was one of the last regions of the eastern United States

asonous betrayal by some of their leaders
ith the United States against the will of the
and people. And in 1830, as the Congress
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Indian Removal Act, the Cp
jated the . y OCtaws—amigg |
cont:f::%ﬂ“""ersy"had elso signed the Treaty of Daping pyy o I
e iescing o thelr removal to the same territory ip West Wllli Creek,
ac‘:l“]mkenin 1831-1832. :
e

ch wag
unBut oven in this legislation, Indian removal wag n

t a legal exchange of lands woylq tak

it clear tha . € place by .

madl: lwith agreement from the tribes. If the tribes woulg a;egiﬁty‘.m
Sh(-)sh’ heir S outheastern lands, they would recejve lands tg the S g:ijhn.
i ssippi River in an exchange. The act required that tpe titles of othee
Ml:re western tribes must have been legally extinguished before the eastli
mmers were moved in, and that the lands not be claimeq by an existin
e ory OF state. From the tribal perspective, Section Three of the act Wai
tte‘e most important article. It stated

ot forceq, The act

nat in the making of any such exchange or exchanges. . . the United
tates shall secure and guaranty to [the tribe or nation}, and to their
heirs or successors, the country so exchanged with them; and if they
prefer it, that the United States will cause a patent or grant to be made
and executed to them for the same.?

This section gave to any tribe making an exchange a “fee simple” pat-
ent or private property ownership of their new lands in the Indian Terri-
tory, rather than the land being held in a legal trust for them by the United
States, as was the “reservation” landholding status of most other tribes
throughout the 1800s. Section Four promised compensation to individual
tribal members for improvements and possessions left behind, and Section
Five promised to pay for the expenses of removal and to provide support
for the tribe for one year after its arrival in the west. Section Six prom-
ised protection from intrusion into their new lands by outsiders, and Sec-
tion Seven continued the federal superintendency of tribes through Indian
agents, but also validated the continuing existence of tribal treaty rights
that had not been annulled.

Many legislators thought it more than a fair offer to the tribes. But
tribal response, predictably, was cold. By what right, they demanded, did
the United States move a people from their homelands—lands that had
been OCcupied for centuries, if not millennia, before the United States had
€Ven come into existence? Although the Creeks and Choctaws had already
Succumbed to the removal policy, largely due to what many regarded as

®acherous betrayals by some of their own leaders, the Cherokees Were
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determined to fight with all their skills any efforts by the Uniteq g,
take their remaining lands and remove them to the west. es g
' Regarding the proposed legislation as consenting to aggressiye Sta

rights assertions on the part of Georgia, whose state harassm e lz:es’
ap.peared to violate the federal constitution and laws, some legislat;v X
rejected the Indian Removal Act on the grounds of defending strongfs
federalist position. Although Indian rights were not the primary concer y
these Congressmen, the Cherokees nevertheless cultivated allianceg wi;f
them out of a common goal—the defeat of the legislation—even though gy
rationales for wanting that defeat differed. Most representatives frop, the
more northern states, particularly in New England, were strong federajigy
accurately reflecting the sentiments of their constituents. The Cherokees’
" made alliances with these representatives and lobbied alongside ther
persuade the votes of still others.

Although the defense of federalism may have been the primary motiys.
tion for many of the Congressmen, SOme others held genuine concern foy
justice and the rights of the Indians. In eloquent speeches made during the
congressional debates, prominent senators and representatives—such ag
Peleg Sprague of Maine, who quoted Shakespeare; Theodore Frelinghuysen
of New Jersey, who opined for three days; and David Crockett—defended
Cherokee interests. Crockett, in particular, as a Tennessean, based his
stance in opposition to the bill as a defense of human rights, regarding
the act as a cruel and unjust measure. Vocal and sincere in his messages
to his colleagues in the Congress, Crockett’s call to morality undoubtedly
caused discomfort and irritation in those who promoted Indian removal as
a benevolent policy. His constituents in Tennessee were especially unfor-
giving of his integrity and voted him out of office at the next election. Even
though they returned him to Congress a few years later, Crockett contin-
ued to challenge them to a higher standard, and they removed him again
for the last time in 1836, precipitating Crockett’s departure to Texas and,
ultimately, his demise at the Alamo by the end of that year.

The Cherokee cause was supported on humanitarian grounds by still
others. In general, the greater numbers of more politically liberal and
reform-minded people in the North opposed the act and directed their
representatives to shun it. Additionally, many of the governing boards
of the missionaries and their societies who worked among the Cherokees
were located in New England. Most prominently, the ABCFM and one 0f
their leaders, Jeremiah Evarts, were strong opponents of the policy and
the Indian Removal Act that represented it. Evarts, who wrote a Series
of anti-Jacksonian essays under the pseudonym of “William Penn,” WS
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cal in his condemnation of remgys] 1
ic : : Policy. He
patc”  jefined the issue asan abrogation of natj uncomprg.
i y Onal mOr . .
miﬂlf‘gl ality, stating
tions should be well aware, that the peq

F s are ready t0 take the ground of fulfilling thejr

arly VO

Ple of the Uniteg

2 contr
only; as the¥ can be overawed by physical force; that we Zt: ?10 11,1?ng
a on,

ady to avow that we can be restrained from iyer:

o ciple; not the fear of sacrificing national character, in the i
tion of good and wise men In every country, and through af mtur-
o ot the fear Of present shame and public scom; but simply ang
only, the fear of bayonets and cannon.* :

are re

But some of the most equuent Opposition came from the Chergkees
themselves, especially the editor of the Cherokee Phoenic, the newspaper
they had established in 1828, and which was becoming one of the Chero-
kees' most effective tools for lobbying their cause. As editor, Elias Boudi-
not was powerful and persuasive in articulating the Cherokees’ position. In
regard to the Indian Removal Act, Boudinot, like Evarts, equated its pas-
¢ with the violation of national morality, as well as the law itself. Upon

sag
its passage by the Senate, he wrote

It has been a matter of doubt with us for some time, whether there
would be sufficient virtue and independence in the two houses of
Congress, to sustain the plighted fate of the Republic, which has been
most palpably sacrificed by the convenience of the Executive. Our
doubts are now at an end—the August Senate of the United States of
America (tell it not in Gath, publish it not in the streets of Askelon)
has followed the heels of the President, and deliberately laid aside
their treaties. They have declared they will not be governed by these
solemn instruments, made and ratified by their advice and consent.’
Some analysts have recognized the Indian Removal Act as on¢ of the
most controversial pieces of legislation in the first half of the 1800s, and its
debate was punctuated in defense of the Indians by Some of the most S02F
ing rhetoric yet known in American politics. Ultimately, it was for flaught,
but not without a very close call for Jackson and his supporters I Con-

gress, As the commitments were being assessed in the days before thi v;t:;
the House of Representatives was evenly split and it appeared the vote W
the bill. President J ackson, In

299-99 tie, resulting in the overall defeat of
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Front page of the first edition of the Cherokee Phoenix, published in 1828,
New Echota Historic Site, Calhoun, Georgia. (Courtesy of the Georgia De-
partment of Natural Resources—State Parks and Historic Sites Division)

the last moments, struck some deals with a few of the recalcitrant legisla-
tors. In the end, the bill passed in the Senate by a 28-19 margin, split 108
straight party lines, with Jacksonian Democrats voting for it and Whigs (the
opposing party) against it. In the House of Representatives, the previoss
99-99 tie (and a few undecided) had shifted however, and ultimately, th
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were I ns of the inevitability of their remgyy)
sm;pit;:piraﬁonal to his countrypeople as wei;
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ill's Provisjong and its 5g
A Boudinot’s rhetorje was

Let then the Cherokees be firm and United—Fellgw citizens, we
have asserted our rights, we have defendeq them thys far, and we
will defend them yet by .all lawful ang Deaceable Means.—We wiy
no more beg, pray and implore; but we will demang Justice, ang
pefore we give up and allow ourselves tq despondency we will, if
we can, have the solemn adjudication of 3 tri

: bunal, whoge Drovince
is to interpret the treaties, the supreme jgqy 0f the land, Let ys then
be firm and united.®

for the moment, the maintenance and strengthening of relationships with
American supporters was critical to an ongoing resistance, The Cherokees
continued to cultivate the Support networks and combined that effort with
a public opinion campaign. Believing it was vital that the American public

tional process,

The Cherokee approach Was two-pronged. First, the young nationalist
advocates of the Cherokee Nation, John Ridge and Elias Boudinot, were
employed strategically by the National Council and the mission societ-
ies. Sent on Speaking tours in regions of the country where the Chero-
kees could expect to receive and build support, Ridge and Boudinot were
the featured Orators at lectures and town hall meetings throughout New
Englang, They likewise deepened, along with other representatixfe.s of
the Cherokee government, their relationships with supportive politicians
- Washington, D.C. These efforts were extremely productive for the
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mber of ways. Not only was their case mage ;
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Cherokeesinanu litically influential urb S Thegy,
cal manner that appealed to the PO N midq)e Class:;:

¢ Americans, the fact that it was delivered t.>y CheI:Okees Who wq,
grel Indian 1’n their physical appearance while o'bVlously very educe en.
and xy-eﬁned in their dress, vocabulary, and Mannerisms served tg o, Ateq
many whites that Indians could not only think and write, but gj¢, @

SPeak
for;hh:";ctegvc: use of the Cherokee Phoenio.c was alsp of importaneg, As
bilingual newspaper, it could reach even wider audiences than the yo a
Cherokee men, and the Cherokees began to produ.ce the paper i mcreasg
ing quantity. Just as American audiences had been impressed with Notog !
the Cherokees’ message, but also the eloquence of its messengers, Rjq
and Boudinot, the Cherokee Phoeniz, the first newspaper ever to be Dn'ntgs
by an Indian nation, delivered additional messages about the nature of the
Cherokee language and literacy. At a time when Indian languages Were
believed to be primitive and incapable of complex expressions, the arti.
cles and essays in the Cherokee Phoenix served to dispel such attitugeg
By distributing it in Washington, D.C. and the major population centers of
the north, as well as to foreign governments, the Cherokees hoped tht
others would apply pressure on the United States as well. The strategy
worked on many levels. Great Britain, somewhat ironically, protested the
policy of the United States in removing Indians from their homelands,
And it was a great triumph for editor Boudinot when his editorials began
to be reprinted by major newspapers in Boston, Philadelphia, and New
York, providing an even greater audience for the critical arguments in sup-
port of Indian national sovereignty, who also lobbied their congressional
representatives.

But the Cherokee Phoenix was primarily distributed, of course, among
the Cherokees themselves, since as much as 90 percent of the Cherokee
population was by then able to read its articles printed in the Cherokee
syllabary. Although “it did not present all of its reading matter in parallel
English and Cherokee texts, but only a relatively small percentage of it”
(Kilpatrick and Kilpatrick 1968, 3), the Phoenix was nevertheless instru-
mental in keeping the Cherokee citizenry well-informed about the actions
of their leadership in Washington, D.C., resulting in a very educated and
unified population in resistance to removal and holding full faith and confi-
dence in their leaders to oppose the policy.

The Cherokees conceived still other responses to federal and state ac-
tions. Throughout most of the 1820s, they had been considering a possible
action in federal court to define their rights. A Supreme Court decision in
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Recreation of the interior of the Cherokee Phoenix printing office, New
Echota Historic Site, Calhoun, Georgia. (Courtesy of the Georgia Department
of Natural Resources—State Parks and Historic Sites Division)

1823 in a case called Johnson v. McIntosh had been of particular concern.
In that decision, Chief Justice John Marshall had upheld the European Doc-
trine of Discovery, which gave a supremacy of claim to purchase Indian
lands to the “discovering” European nation and “had been a convention
of intra-European diplomacy that was intended to keep colonial powers
from making overlapping land claims” (Norgren 2004, 56), as also applica-
ble to American titles to Indian lands. Ultimately, the court had ruled that,
although Indians clearly had long-standing usufruct rights to their lands,
which it characterized as “occupancy” rights, since they could not actually
produce a deed or document of title, full title or “fee simple” ownership
rested with the United States as the only entity who could take possession
of Indian lands upon their relinquishment. Although the specifics of the
case concerned the transfer of Indian lands to an individual (as Was also
denied under federal law in the Trade and Intercourse Acts of the 1790s),
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:he decision strongly implied that no tribe within U.S. bounday;

egarded as having true land titles. _— Wolllqb
But as.Georg'a passed and began to implement its harassm, ¢
parently in violation of the Commerce Clause of the Const; Mt laws, ap
stated that only Congress could pass regulatory laws regardintutlon Whic};
tpe Indian nations, the Cherokees began to wonder if even tiaff . With
tion within territory over which they clearly held at least occupelr Jur dic.
according to the court’s 1823 decision, would be upheld. Yet :hn €Y Tightg,
qf entering federal court to test and establish the fullness of t,hei: Proceg,
tion was difficult. First, it would require an action that implieq thmnsdic‘
kees’ larger grievance, and that the action and its implication Were Cherg.
enough to carry through a lengthy court battle. Second, it was e ¢ Su?“&
and finding attorneys who were skilled enough and willing to tak:gensl"%
the plaintiff was unable to pay them accordingly would be difficyjt T?Dase if
date, the Cherokees had found neither the circumstances nor the re:so thag
to carry into court. s

But in 1829, shortly after Georgia enacted its new laws, a murder
curred in the Cherokee Nation. A Cherokee man named George Tasge 12
sometimes known also as Corn Tassels or George Corn Tassels, was aci
cused of murdering another Cherokee. The killing had taken place within
the boundaries of the Cherokee Nation and the Cherokee Lighthorse, the
nation’s law enforcement unit, had arrested Corn Tassels. But as they were
holding him for trial, the Georgia Guard, the vigilante force recently estab-
lished under Georgia’s Harassment Laws, forcibly kidnapped Corn Tassels
from the Cherokees, removed him from Cherokee Nation boundaries, and
ultimately placed him on trialin a state court. In 1829, the case was entitled
Georgia v. Corn Tassels.

As expected, Georgia found Corn Tassels guilty and sentenced him to
be hanged. But the Cherokees had managed to engage an attorney, not to
defend Corn Tassels, but in anticipation that Georgia would act in a fash-
jon that might give the Cherokees just what they needed to approach the
federal court with a strong case. Although funds were a problem, they cor-
vinced two attorneys who were sympathetic and interested in the issue
to take up the Cherokees’ cause. The lead attorney was William Wirt, the
former attorney general of the United States under Presidents James Mor-
roe and John Quincy Adams. He was assisted by John Sergeant, 2 former
member of the House of Representatives. Both were Strong federalists and
anti-Jacksonians.

Upon Corn Tassels's sentencing by the Georgia state court, one Of wirts
first actions was to file a writ of error with the federal court. Contending
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g’ ion of Corn Tassels ,
as prosecutlon 0) Was in errop

. igdict re
70 Junsd:ion of Corn Tassels by the federal court, Iy quest for g gt,

of execy court granted the writ. “But Georgia, to Py Cember 1830, the

e . e s her ¢
Supr(:;[ninte fference, in state affairs, ignored the Summong angn;(empt. for
fedzzl's execution” (Woodward 1963, 164). Georgia hag hoped tzp r(:adrittied

er

 effort ITELEVE : Of the case we
i eﬁsels’s crime, but about Georgia’s lack ijllﬁSdicuonre not aboyt

' : Withi
(;orfal Lorritor and Wirt continued his preparation of the CaSe.ﬂ]ﬁnl\fher-
oggl it W3S accepted by the U.S. Supreme Court and is known a5 al;{ch
1 ) Geolrgw' Ch’eio ee

o V- "
Na:;\zrolrt’s first challenge Was to establish to the court that they haq “origi

o jurisdiction’ meaninégai iegjgefﬁtpmpeﬂy the irst level of federa)
sourt to hear the case. (CIThCuit as most cases in federal courts

ol through lower levels of district and appellate courts before ever
:Zach'mg the Supreme Court. Wirt sought a way to take the case directly
to the Supreme'Court Wl.lere there were 1r}d1cauons that some justices
were sympathetic to heam.lg the leerokees cause. Out of this necessity,
wirt conceived an innovative, but risky, legal strategy. Under the Consti-
cution, certain kinds of cases will bypass lower levels of courts and be
neard directly by the Supreme Court, and Wirt sought to establish that the
Cherokees’ case was one such instance. Focusing on the fact that origi-
nal jurisdiction to the Supreme Court exists in cases in which a foreign
government is suing a state, Wirt's foundational argument was that the
Cherokee Nation was a foreign government. Following this argument,
wirt's argument—should the premise that the Cherokee Nation was a for-
eign government be accepted by the court—went on to detail the actual
merits of his case, essentially stating that Georgia’s attempts to extend
state law over the Cherokee Nation violated the federal Trade and Inter-
course Acts, federal treaties between the United States and the Cherokee
Nation, and most importantly, the Commerce Clause of the United States
Constitution by usurping Congress’s exclusive plenary authority when it
passed regulatory laws over the tribes within its borders. Wirt's rationale
was thus a strong federalist argument.

On the day of opening arguments, Wirt and Sergeant stood alone in front
of the Supreme Court of the United States. Not only had Georgia not both-
ered to seek an attorney of equal caliber to argue their case, they had not
deemed it important to appear at all. Taking a strong states’ rigts position,
Georgia refused to dignify by appearing in federal court what would nqt be
allowed in its own state courts under its harassment laws, Since Indians
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were deemed “incompetent” to testify under Georgia State B
states’ rights assertions had challenged the Congresg to fin cl. Ust asits
avoid open confrontation between federalist and stateg’ rights € way S
Georgia now posed the same challenge to the federa] judiciary adv(’cates
Congress had avoided the confrontation by passing the. ‘ ’
moval Act. The Supreme Court found another methoq of g diap Re
the issue. Although the court could have determineq that Ge§St§Dping
in default by not appearing, Wirt's basic premise—the necesg; Igia Wag
convincing the court that they held original jurisdiction 10 i 0 s
provided the court with the way to mitigate the potentig) Confrg Case__
over states’ rights. In its decision, rendered in January 1831, the ntation

Court determined that Supy eme

Though the Indians are acknowledged to have an Unquestiongp),
and, heretofore, unquestioned right to the lands they occupy, unu'i
that right is extinguished by a voluntary cession to our governme;.
yet it may well be doubted whether those tribes which reside Within
the acknowledged boundaries of the United States can, with strict
accuracy, be denominated foreign nations. They may, more correctly,
be denominated domestic dependent nations. They occupy a territory
to which we assert a title independent of their will, which must take
effect in point of possession when their right of possession ceases,
Meanwhile they are in a state of pupilage. Their relation to the Uniteq
State resembles that of a ward to his guardian.”

In this simple paragraph from the majority opinion, authored by Supreme
Court Chief Justice John Marshall, the high court struck down Wirt’s basic
premise that the Cherokee Nation, and by implication all Indian nations,
were “foreign” governments. The mainstay of Marshall’s argument was that
the treaties, by which many tribes had placed themselves as protectorates
of the United States, as well as their physical presence within U.S. borders,
nullified any claims to being foreign governments. By denying Wirt's asser-
tion of its own original jurisdiction, the court was thus relieved of consider-
ing the actual merits of the case, neatly sidestepping the conflicts between
federalist and states’ rights arguments. Of the six justices who heard the
case, “two concluded that the Cherokee Nation was neither a foreign state
nor a sovereign nation and that Cherokee individuals were subjects of the
state of Georgia. Two argued that that the Cherokee Nation was sovereign
had standing before the Court as a foreign state, and was entitled to protec
tion against the unconstitutional laws of Georgia. And two, including Chief
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Marshall, decided betwe e
. o Johnl ’ €N the twg

ystic® tanding because it w. EXiremeg,

-L .on lacked S a8 10t 3 fopeg Cherokeg

ized and respected, althoy
to be resl)arshan’s efforts to describe it’gl&ii;;tat Was not :m:;‘ecllVed
despl"ﬁe Cherokees had lost §mce four justiceg hﬁ:ﬂ? o 81) hiﬁt
en® " aims to being 2 “foreign” government, 10 deny ¢
kee?  issenting OPIRION—IIten by one of e g
4t Thompso, V&"lth concurrence by Justice JOSeplllll Srs Minorigy 3,

e claims Of the majority that treaties and its pregen, wimifly —COntereq
had invalidated 10 a0 extent the Cherokees' inherent sovereignt&.'s e

: ifest from these cases, that a foreign state 14
grfd, consists of its being undef a different juﬂ:ég::lg:)i\milz consig-
ment, without any r'eference to its territorial position, S(g)of:im.
these states aré subject to the laws of the union, i I;Otf 2
to each other. But so far as they are subject to thej i resp(;reégn
state laws and government, they are foreign to each other, Andff ve
* ore decided, a separate and distinct jurisdiction or govemmen'ta-s
the test by which to decide whether a nation be foreign or not: | all:
unable to perceive any sound and substantial reason why the Gherg.
kee Nation should not be so considered. It is governed by its own
Jaws, usages, and customs: it has no connexion [sic] with any other
government Or jurisdiction, except by way of treaties entered into

with like form and ceremony as with other foreign nations ?

The argument held that Cherokee sovereignty was “inherent,” estab-
lished as an essential aspect of the Cherokee Nation’s existence, and that
the fact it had entered into treaties with the United States, as had many
other “foreign” governments, did not invalidate its original status as a sepa-
rate governing entity. But the argument in support of Cherokee, and Indian
sovereignty generally, was not accepted by the majority on the court.

However, in the language from Justice Marshall's majority opinion, two
important concepts were established that formed the cornerstones of fed-
eral Indian law ever after. First, in denominating Indian nations as “domes-
tic dependent nations,” Marshall and the court had created a new level of
law and jurisdiction in the United States. To that date, the descending evels
of jurisdiction had been from federal to state (although il challenged by
many southern states in particular) to county to municipaliy. The: cc?udr:s
decision made it clear that there was another level of 12¥ and juris h:d
tion in within the country—that held by the Indian tribes The case
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Addition, Ches )
eral U’ustee:lhlj);; g\l;r e mksizi\’zzzgn V. (?eo.rg.ia case establisheq
tice Marshall ailons within its borders. When C
Stated that the relationship between the tri
States was that of ; . e tribes and th
- OI a ward to its guardian, another cornersto

Indian law was created. Defined by federal courts as a “ o O federg
ity” that the United States holds to the tribes, the guardjznstrl:;:thzsglorlmbﬂ'
;I;E;lgfe;ls;almasastance to tribes and their citizens in health, eduzal:i(i,?’
condran ) any qther programs. The trust responsibility exists as g
Xchange for the taking of their lands and the losses of the means of sub
sistence and independence that resulted.’ )
Th.e Cherokees had lost their case on a legal technicality, but the centra]
question of the case—whether state laws applied over the tribes within
them—had not been considered. There was still a possibility to bring a case
to federal court, but it would require a different legal strategy. As the Cher-
okees and their attorneys began to contemplate a new approach, Georgia
again acted on its harassment laws. In sections of the 1830 law, Georgia had
required all white citizens of the United States who were working within
the Cherokee Nation to swear allegiance to Georgia and to be licensed by
the state before beginning their employment among the Cherokees. These
sections of the law had been aimed at missionaries in particular, as the
state believed some of them were encouraging Cherokee resistance, as
indeed they were. Upon the passage of the laws, many missionaries sim-
ply moved out of Georgia and into the other three states within which the
Cherokee Nation was also located—Alabama, Tennessee, and North Caro-
lina. But the ABCFM and its dozen missionaries who worked within the

limits of Georgia instead wrote 10 their governing board in New EI.lgla.I'ld
for guidance. Was it the board’s desire that the missionaries move their mis-
orgia and procure

sions out of state, or that they swear the allegiance to Ge
licenses, or that they continue to missionize within Georgia without see}<-
ing the licenses now required by the state? The board had little to offer In
the way of guidance. Do what you think is best, they replied.

In this moment of delay, as the missionaries sought guidance, Geor
gia acted. In the spring and summer of 1831, Georgia arrested 11 ABCFM

the feq.
hief Jus-
€ Uniteg
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and BY geptember, had tried and sentenceq them to 4 .
et point, uth.el'e. was 1o want of Support from the A1}1’1 ars at
1ab°r‘ 5 staﬂd its nusSl(?n:clI'.leS had taken. ]Ildeed, letters ﬁ- erican
435 to S ething of a rejoicing in the fact that evepts i 1POm the
d reVeal . nrnent. The time was ripe for a martyr to appear"eaChed
oint @ i Evarts seemed particularly gratified by the s (Bass
139)- Je nartyrdom, as he had virtually sought it from potai

. 0
" apP Lerle iter. But much to Georgla’s. relief, as it now fomm;f‘ ifln;,
a0 eal Sblic relations quandary by having mested and imprisoneq men
nﬂﬁonal f:jne of the missionaries also 1ost their will, sought the licenses
of God od pardons from the state. But unfortunately for Georgia, twyo 0}
and acceP ies, Reverend Samuel Worcester and Dr. Elizur Bytle o
ine missio cian 25 well), refused the pardons and forced the state to i,
was 2P 7 hoping t0 further the Cherokees’ cause by doing so, “The loyal
v geiv (;n py the American Board to the [Cherokee] nation’s interests

‘ ormed the previous coolness toward it into warm admiration,
cperokees sent letters to Worcester and [Butler] at the prison, donated

provide them with comforts, and . . . feelings toward the Ameri-

suppo

tD el
moﬂgﬁgar 4...werenow extremely positive. The audacity of the Georgians
el at ast to have played into the hands of their most determined op-
5

is” (McLoughlin 1995, 264).

onen .

The Cherokees NOW had a new case to ?dvance into federal court. Al-
though they would not be a named party to1t, since the missionaries would
stand as the plaintiffs, the questions were nevertheless the same. Could
the state of Georgia assert its own sovereignty and jurisdiction into a tribal
nation’s territory? Could a state pass regulatory laws over a tribe within
its borders? Could a state take territory from a tribe without the interce-
dence of the United States? The missionaries retained William Wirt and
John Sergeant again, who were delighted with their plaintifs, men with
whom Americans would have a great deal of sympathy. In February 1832,
Worcester v. Georgia, the second of what came to be known as The Chero-
kee Cases (along with Cherokee Nation v. Georgia), was entered with the
U.S. Supreme Court.

“The Georgia action against the Cherokees was Wirts great opportu-
nity to return the Cherokees’ case to the Marshall court. Although it was
not clearly a property rights question, Marshall used the case of Worcester
v. Georgia as a pretext to examine all Cherokee treaties, and in a wide-
ranging interpretation observed that the Cherokees Never had yielded their
Sovereignty” (Moulton 1978, 46). The court’s decision Was rendered remark-
22?;2;‘101(137, only a few weeks later. In language that DIOYided yet anoﬂl:rl

stone defining the relationships between the tribes, the feder
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The Reverend Samuel A. Worcester, Ameri-
can Board of Commissioners for Foreign Mis-
sions, and plaintiff in the Worcester v. Georgia
case. (Courtesy of Houghton Library, Harvard
University)

government, and the states, Chief Justice John Marshall, who also voted in
the majority in this case, declared in his written opinion:

The very fact of repeated treaties with [the Cherokees] recognises [Sic]
[their title to self-government]; and the settled doctrine of the law of
nations is, that a weaker power does not surrender its independence—
its right to self-government, by associating with a stronger, and tak-
ing its protection. A weak state, in order to provide or its safety,
may place itself under the protection of one more powerful, without
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Marshall's opinion continued:

The Cherokee nation, then, is a distinct community, Occupying its own
territory, with boundaries accurately described, in which the laws of
Georgia can have no force, and which the citizens of Georgia have
no right to enter, but with the assent of the Cherokee themselves, or
in conformity with treaties, and with the acts of congress. The whole
intercourse between the United States and this nation, is, by our con-
stitution and laws, vested in the government of the United States.
The act of the state of Georgia, under which the plaintiff in error
was prosecuted, is consequently void and the Judgment a nullity,"

The missionaries, and by extension the Cherokee Nation, had won!
Although legal scholars have argued ever since about Marshall’s inter.
tions and the reasons for the apparent shift in his, and the majority’,
sentiments, the decision established another seminal concept in federal
Indian law, Although the Cherokee Nation v. Georgia case had created
the.iun'sdictional category of “domestic dependent nations” that included
e ribal governments within the United States, it had left the paran:
f:ters undefined. Were the tribes jurisdictionally above the state or below
1t? Above the federa] government or below it? Above or below any other
level of 1qy and jurisdiction? The Worcester case had defined one ‘imp'or-
thettﬂarameter In unequivocally stating that, within their own temtonszi
i bes were (and are) above the state and, at that time by the reas :
18 of the decision, on a par with the federal government. The tenet tha
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ﬁ: tlt';?es holc'i a Statl.lS higher than that of states has been another fypq
ntal, but widely misunderstood aspect of tribal sovereignty with; 3
context of the United States. hin the

For the Cherokee Nation, the import of the decision was immeg;
clear. The Georgia Harassment Laws had been struck down by the ﬁl@y
es.t federal court. It perhaps remained unclear as to whether they Woﬁlh
still be required to remove, but if they were, it would be under the tern
of the federal Indian Removal Act, which required a treaty, rather than bs
pressure and force resulting from the terrorism of the state of Georgia, Cez
tainly many Cherokees believed that if a treaty was required, there woyq
be no initiative for it forthcoming from their own leadership. The Chey,
kee citizenry was entirely united in their opposition to relinquishing their
homelands. Their position appeared to be settled, and their rights to their
remaining territory as secure as they had been for some time.

Certainly the editor of the Cherokee Phoenix believed this to be tpe
case. Writing for his countrypeople in effusive language, Elias Boudinot
called the decision “a great triumph on the part of the Cherokees so far
as the question of their rights were concerned. The question is forever
settled as to who is right and who is wrong. . . . It is not now before
the great state of Georgia and the poor Cherokees, but between the U.S,
and the state of Georgia” (quoted in Wilkins 1986, 235). As word spread
throughout the Cherokee Nation in the weeks after the decision, the eu-
phoria was palpable. “In every community, it seemefi, the .p?ople cele-
brated with ‘Rejoicings Dances and meetings.” As William Williamson, an
officer in the Georgia Guard stationed in the Chequee country, rePoned
to [Georgia] Governor Lumpkin, ‘They not only behe.ved.that the right of
Jurisdiction was restored but that they were Soverelg{l 1n’c’i’ependent na-
tion & the U.S. bound by Treaty to afford them protection’” (Perdue and

2007, 88).

Gr?l‘e;:;reo was a)sense of vindication on the part of the Cherokees. Overdthts
past 40 years, their efforts to build a nation, to educate themselvesl,) 1anthat
shift their system of law and government to more closely reser.n. e =
of the United States while still keeping a sense of cul@al trad1t;on -
values had not been as much because they de‘sireq to be like Amenc:lni -
pecause they desired a way to defend one of their stropgest cultltllrui -
ues—their relationships with the land that had been theirs for ce(;lb i
in ways that Americans would understand and respect. As state 3'11 .
scholar Jill Norgren, “It is the ultimate irony that‘ .the Cherokee, ?n ls;m ¢
cently described by the Tassels court as a peoplg mc?apable o’f c;)jn tp;un &
with the obligations which the laws of civilized society imposed, m



Rheto'ric and Stmtegies of ResiStanc e
83
- the rule of law—even an enemy's law—ang it
in 98). At this moment, With a great victory i, the

) S Promj
peir B0 , ik
’S tates, it appeared that faith had at last beep

» (20
. tiCe (.
(1)

highest court
EWardeq,

Not®® g Register, Sa1ems 1% XAV, no. 41, Thursday, May 20, 19,
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, gres can be approximate € 1835 Chergy
5, These ftihge Oklahoma Chapter of the Trail of Tears Associatiop, S
; from The Indian Removal

; vaﬂﬂble . 1ary Documents, The moval Act (1830).
3. See: par] Jeremiah Evarts], Essays ?n the Present Crisis in the Con
n Wﬂhalthe [Al jcan Indians (Boston: Perkins & Marvin, 1809 , Teprinted b;'

gition 0{3 -l Prucha, ed. Cherokee Removal: The “William, Peny Essays qng

Francis s by Jeremiah Evarts (Knoxville: University of Te

av Tnessee
Other WZ??Q and quoted in John A. Andrew IIT's From Reviygs ¢, Renlz)roﬁ’

1981), .4 varts, the Cherokee Nation, and the Search for the Soul of Americq
J”M@Urﬁversity of Georgia Press, 1992), 187.
(Atheﬂsh;lias Boudinot, in the Cherokee Phoenix, May 15, 1830. Reprinteq in Theda

b. od,, Cherokee Editor, the Writings of Elias Boudinot (Athens: University
1996), 117, 118.

nsus,

Perdue,
of Georgia PTess;
6. Tbid., 118. .

7. See Primary Documents, Cherokee Nation v. Georgia, majority opinion.

8. Ibid., dissenting opinion.

9. However, the trust responsibility also continues federal oversight of tribes,
particularly in the economic realm, for it also requires federal permission for the
leasing and sale of tribal lands and allotments, as well as federal management of
accounts containing the revenues derived from the lease and sale of lands and re-
sources, including permission of Indian lessors to draw on their own accounts. By
the late 20th century, it was discovered that billions of dollars of individual tribal
monies were unaccounted for, resulting in a major class action lawsuit against
the United States and a multimillion dollar settlement with individual Indian
claimants.

10. See Primary Documents, Worcester v. Georgia.
11. Ibid.

12. Subsequent federal court decisions have reduced the tribal level of ju-

risdiction below that of the federal, but still above the state in all but specific
instances.
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