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LBAEE 

Monthly Newsletter 

February 2026 News 
LBAEE UPDATES 

 

• LBAEE represented the Association at the State of the City and State of the Port events in January. 
 

• LBAEE started scheduling meetings with council members to maintain and strengthen relationship with 
City Council as they become more aware of our priorities. 

 

• LBAAE is still discussing with the city the Parking Reassignment of Community Development Department 
 

• The City revised the recent Floor Warden Policy to further clarify who can participate. 
 

• The City is planning to use AI Copilot software in Community Development as a tool to assist staff. 
 

• The Health Insurance Advisory Committee kicked off their first meeting this year with AEE in attendance. 
 

• Unum will not be accepting new enrollments into Long Term Care. Existing insureds will not be impacted. 
 

• The Board is gearing up for MOU negotiations this year starting with focused training on Bargaining. 
 

• LBAEE is organizing an outing to help restore habitat at Willow springs Park. Details on upcoming flyer. 
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Religion and Your Job 
 
The United States has no official religion.  Since its founding, America has guaranteed 

citizens the right to free choice and free exercise of religion.  In public agencies, these 

principles are not just abstractions.  There are many situations in which employees’ 

religious beliefs can become a source of conflict.  The U.S. Constitution, the California 

Constitution, state and federal statutes, and many legal decisions establish rules intended 

to separate government and religion, prevent religious discrimination in the workplace, 

and protect individual freedom of religious expression.  In practice, these rules can easily 

contradict one another.  It can be a difficult subject to manage.  Religious issues can 

involve strong, personal beliefs on matters ranging from daily dress to the very meaning 

of life and can quickly escalate in emotional intensity.  Conflicts can lead to stress, poor 

productivity, legal conflict, or even violence.  This month, we explore the legal rules 

governing religion in the workplace, including what rights local government employees 

have when their religious beliefs intersect with their public employment.  

 

The Establishment Clause: The First Amendment of the U.S. Constitution prohibits 

government agencies from establishing a religion, from favoring one religion over 

another, or from favoring religion over non-religion.  This is known as the Establishment 

Clause.  It is designed to create a separation of church and state.  Legal decisions regarding 

the Establishment Clause typically involve issues like public funding, school prayer, and 

religious displays on public property.  In Lemon v. Kurtzman (1971), the U.S. Supreme 

Court announced a three-part test to determine whether government action violates the 

Establishment Clause.  Courts look at whether the government action has a secular 

purpose, has the primary effect of neither advancing nor inhibiting religion, and avoids 

excessive government entanglement with religion.  In recent years, the U.S. Supreme 

Court has largely moved away from this test, favoring a more historical approach.   

 

The Free Exercise Clause: The First Amendment also protects the rights of an individual 

to practice their religion freely.  This is known as the Free Exercise Clause.  It is designed 

to limit government action that restricts religious worship, beliefs, or practices, unless the 

government can establish a compelling government interest.  In Employment Division v. 

Smith (1990), the U.S. Supreme Court held that the state could deny unemployment 

benefits to a person fired for violating a state prohibition on the use of peyote even 

though the use of the drug was part of a religious ritual.  The Court said that the Free 

Exercise Clause does not prevent states from passing neutral laws of general applicability 

and does not allow a person to use religious motivations as a reason not to obey generally 
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applicable laws.  The Court said the state law banning peyote applied to everyone who 

might possess peyote, regardless of the reason, including religious use.  The Court said 

religious beliefs do not excuse people from complying with generally applicable laws, such 

as those on polygamy, child labor, requiring citizens to register for Selective Service, 

educating children, or requiring citizens to pay taxes.  

 

Discrimination and Accommodation Laws: Title VII of the Civil Rights Act of 1964, a 

federal civil rights statute, and California's Fair Employment and Housing Act ("FEHA"), 

both prohibit employers from discriminating because of religion, and both laws require 

employers to reasonably accommodate an employee’s religious beliefs or practices.  

Employers must honor legitimate requests for workplace accommodation based on 

religion.  This might include religious dress, such as tzizits, turbans, headscarves, hijabs, 

or the need to leave one’s desk briefly to pray.  It might also include allowing public 

employees to display religious symbols in their workspace.  The law requires employers 

to provide reasonable accommodation unless doing so would impose an "undue 

hardship.”  Undue hardship means "an action requiring significant difficulty or expense.”  

This could be a considerable expense, or impairment of workplace safety (such as 

interfering with the need to wear certain safety gear to operate equipment). 

 

Headscarves:  In a 2015 case, EEOC v. Abercrombie & Fitch Stores, Inc., the U.S. Supreme 

Court held that, under Title VII, an employer may not make an applicant’s religious 

practice, confirmed or otherwise, a factor in employment decisions.  Samantha Elauf was 

a practicing Muslim.  Abercrombie refused to hire her because the headscarf she wore 

pursuant to her religious practice conflicted with Abercrombie’s employee dress policy.  

The company’s “Look Policy” prohibited “caps” as too informal for their desired image.  

The policy did not define “caps,” but the company ultimately determined that the 

headscarf violates the policy, as does all other headwear, religious or otherwise.  The 

company refused to hire her.  The EEOC filed a lawsuit on her behalf, alleging a violation 

of Title VII.  An appeals court dismissed the lawsuit, saying that liability for failure-to-

accommodate only attaches if the applicant provides the employer with actual knowledge 

of the need for accommodation.  The Court reversed and reinstated her lawsuit.   

 

The Court said that an employer that acts with a motive of avoiding accommodation may 

violate Title VII even if it has no more than an unsubstantiated suspicion that 

accommodation is needed.  Doing so constitutes unlawful religious discrimination under 

Title VII.  The Court also said that religion is defined under Title VII to include “all aspects 

of religious observance and practice, as well as belief.”  Therefore, employers must 
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accommodate religious practices as well as religious beliefs.  The Court said that Title VII 

does not demand “mere neutrality” regarding religious practices – i.e. that they be 

treated no worse than other practices.  Instead, the law affirmatively obligates employers 

not to discriminate against an individual because of their religious observance and 

practice.  Although Title VII does not prohibit an employer from having a no-headwear 

policy, it does require policies to allow for accommodation. 

 

Prayer:  In a 2022 U.S. Supreme Court case, Kennedy v. Bremerton School District, a high 

school football coach sued the school district after he was terminated from employment 

for kneeling at midfield after games to offer a quiet personal prayer.  The District’s 

termination decision was based solely on the fact that the District believed others may 

sue the District for violating the Establishment Clause – i.e., that others would attribute 

his praying as the District endorsing religion.  The Supreme Court disagreed and held that 

terminating the coach for engaging in private prayer violated the Free Exercise clause.  

The Court said, “the Establishment Clause does not include anything like a modified 

heckler’s veto in which religious activity can be proscribed based on perceptions or 

discomfort.”  A public agency cannot restrict religious speech based solely on how they 

think others may react. 

 

Work Schedules:  In a 2023 U.S. Supreme Court case, Groff v. Dejoy, the Court 

unanimously said that a hardship is not considered undue simply based on an employee’s 

animosity to a particular religion, to religion in general, or to the very notion of 

accommodating religious practice.  Under Title VII and FEHA, an employer must 

reasonably accommodate the sincerely held religious beliefs or practices of its employees 

unless doing so is an undue hardship. Undue hardships are actions that would require the 

employer to incur significant difficulty or expense in relation to the conduct of its 

operation.  Bias or hostility to a religious practice or accommodation cannot supply an 

employer with a defense.   

 

Gerald Groff was an evangelical Christian who believed that Sunday should be devoted to 

worship and rest.  In 2012, he accepted a mail delivery job with the United States Postal 

Service.  Groff’s position generally did not involve Sunday work, but that changed after 

USPS agreed to begin facilitating Sunday deliveries for Amazon.  USPS redistributed his 

Sunday deliveries to other USPS staff.  Groff received progressive discipline for failing to 

work on Sundays.  He eventually resigned.  Groff sued under Title VII, claiming that USPS 

could have accommodated his Sunday Sabbath practice without undue hardship.  USPS 

argued that exempting Groff from Sunday work had imposed a hardship on his coworkers, 
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disrupted the workplace, and diminished employee morale.  The Court rejected that 

defense and sided with Groff. 

 

At issue in the Groff case was an earlier decision, Hardison v. Trans World Airlines, Inc. 

(1977).  Hardison worked in a department that operated 24 hours per day, 365 days per 

year.  He played an essential role for the airline by providing parts needed to repair and 

maintain aircraft.  After a religious conversion, he began missing work to observe his 

Sabbath on Saturdays.  He was transferred to another position where he lacked seniority 

to avoid work on Saturday.  After failed accommodation attempts, the airline terminated 

his employment for insubordination.  He then sued the airline and his union. 

 

The Court in Hardison held that Title VII does not require employers to violate seniority 

systems (in this case, in a collective bargaining agreement) to accommodate an 

employee’s religious practices.  The Court said the airline made reasonable efforts to 

accommodate Hardison’s religious practices and any alternatives would have been unduly 

burdensome or would have violated the union contract.  Title VII does not require the 

airline to violate the contract’s seniority rules or to force other workers to swap shifts. 

 

Groff established a higher standard than Hardison for employers in accommodation 

cases.  Under Title VII, employers that deny religious accommodation must show that 

granting accommodation results in substantial increased costs in relation to the conduct 

of their business.  Title VII requires an employer to reasonably accommodate an 

employee’s practice of religion, not merely assessing the reasonableness of a particular 

accommodation request.  For an accommodation request like Groff’s, an employer must 

do more than conclude that forcing others to work overtime would constitute an undue 

hardship.  Consideration of other options, like voluntary shift swapping, is necessary.   

 

COVID Vaccine & Testing:  Workers should be careful, however, before automatically 

assuming the public employer must grant them the accommodation they seek.  In a recent 

Federal Ninth Circuit Court of Appeal decision, Detwiler v. Mid-Columbia Medical Center 

(2025), the court held that a worker did not sufficiently articulate a bona fide religious 

belief in conflict with her former employer’s COVID 19 testing requirement.   

 

Sherry Detwiler was a practicing Christian who believed her body is a temple of the Holy 

Spirit and that she has a religious duty to avoid defiling her temple by taking in substances 

that the Bible explicitly condemns or which could potentially cause physical harm to her 

body.  She sought an exemption from the COVID-19 vaccination requirement imposed by 
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the hospital where she worked.  She told the hospital that her Christian beliefs against 

abortion and the introduction of harmful substances into her body conflicted with the 

vaccine requirement.  The hospital approved her request for a religious exemption from 

vaccination on October 1, 2021.  As part of that accommodation, she was required to 

wear personal protective equipment while in the office and submit to weekly antigen 

testing for COVID-19.  The hospital’s test required inserting a cotton swab dipped in 

ethylene oxide (EtO) into her nostril, swirling the swab against the skin to collect a sample 

from the nasal tissue, and submitting the swab to a lab for analysis.   

 

Detwiler requested accommodation from the antigen testing, citing “multiple sources” 

indicating that EtO is a carcinogenic substance, and that this violated her body is a Temple 

of God belief.  She proposed saliva testing or full-time remote work.  The hospital denied 

both requests.  The hospital placed her on unpaid leave and extended her deadline to 

agree to antigen testing or be reassigned.  She did neither.  The hospital terminated her 

employment.  She sued the hospital alleging religious discrimination under Title VII.   

 

The Court of Appeal dismissed her lawsuit.  Title VII claims of failure to accommodate a 

religious objection are analyzed under a burden-shifting framework.  Detwiler had to 

establish that she had a bona fide religious belief, the practice of which conflicted with an 

employment duty; she informed her employer of the belief and conflict; and the employer 

threatened or subjected her to discriminatory treatment because of her inability to fulfill 

the job requirements.   She also had to show that the accommodation request “springs 

from a bona fide religious belief.”  The employer can prevail by showing it was 

nonetheless justified in refusing to accommodate. 

 

The Court of Appeal said Title VII’s protection is not limitless and does not encompass 

secular preferences.  The Court held Detwiler’s lawsuit failed because the belief 

motivating her accommodation request is not religious.  Courts do not have to accept 

conclusory assertions of religious belief.  Some inquiry into the religious or secular nature 

of a belief “is necessary to prevent religious labels from becoming carte blanche to ignore 

any obligation.”  Detwiler had to establish a sufficient nexus between her religion and the 

specific belief that conflicts with the work requirement.  Invocations of broad, religious 

tenets cannot, on their own, convert a secular preference into a religious conviction.   

 

According to the Court of Appeal, Detwiler’s belief that the testing swab is harmful, and 

specifically that EtO is a carcinogen, is personal and secular, premised on her 

interpretation of medical research.  This concern about the harmful nature of EtO has no 
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relationship with her religious beliefs.  The court analogized this belief about the swab to 

accommodation requests in other Title VII cases that are based on concerns about health 

consequences, which lower courts have generally dismissed.  The Court of Appeal said 

that invoking prayer, “without more, is insufficient to elevate personal medical judgments 

to the level of religious significance.  Treating every secular objection bolstered by a 

minimal reference to prayer as religious would amount to a blanket privilege and a 

limitless excuse for avoiding all unwanted obligations.”  The Court of Appeal said Detwiler 

failed to show how her belief in the harmfulness of the swabs was related to her Christian 

faith.  “Detwiler’s references to prayer and a broad belief that her body is a temple do not 

render her medical evaluation of the swabs religious.  Such personal preferences are not 

entitled to Title VII protections.” 

 

The Court of Appeal gave a further illustration.  For example, an individual believes her 

body is a temple and interprets that belief as a requirement to exercise daily.  She finds 

evidence suggesting that exercise is most effective when done in the morning.  “While 

the generic principle and [her] chosen implementation are both understandable, they are 

not equivalent.  She may prefer to exercise in the mornings, but she is not entitled to an 

exemption from attendance at early meetings.  Nothing in her religion conflicts with 

morning work requirements.  Instead, [she] relies on personal and practical preferences 

rather than a religious mandate.  Even though her belief in her body as a temple is 

religious, the rational for her specific exemption request is not.” 

 

Religious Symbols: Another common dispute is over the use of religious symbols on public 

property.  The U.S. Supreme Court decided two cases in the 1980s on the use of a nativity 

scene in Christmas displays.  In Lynch v. Donnelly (1984), the dispute was over a Christmas 

display that the City of Pawtucket Rhode Island erected every year in a park near the heart 

of the city’s shopping district.  The display included secular symbols such as a Santa Claus 

house, a Christmas tree, and a Seasons Greetings banner.  It also included a Nativity scene, 

which had been part of the annual display for over 40 years.  The Court held that the city 

did not violate the Establishment Clause by including the creche in the display.  The Court 

said the First Amendment affirmatively mandates accommodation, not merely tolerance 

or “callous indifference,” of all religions, and it forbids hostility toward any religion.  The 

Court referred to chaplains offering daily prayers in Congress as an example of the 

accommodation of religious beliefs that the First Amendment requires.  The Court said 

that focusing exclusively on the religious component of any activity would inevitably lead 

to its invalidation.  However, in this case, the city had a secular purpose of celebrating the 

holiday and the city included the religious display with other secular symbols. 
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In County of Allegheny v. ACLU (1989), involving two recurring holiday displays on public 

property in downtown Pittsburgh, the Court said one display went a step too far.  The 

county erected a creche depicting the Christian nativity scene with the phrase “Glory to 

God in the Highest” placed on the grand staircase of the county courthouse.  The city 

erected a different display including an 18-ft Chanukah menorah placed just outside the 

city-county building next to the city’s 45-foot decorated Christmas tree with the phrase 

“salute to liberty.”  The Court said the creche violated the Establishment Clause because, 

when viewed in its overall context, it was endorsing Christianity.  The Court said the 

government may acknowledge Christmas as a cultural phenomenon, but it may not 

observe it as a Christian holy day by suggesting that people praise God for the birth of 

Jesus or otherwise express an impermissible allegiance to Christian beliefs.  The Court said 

the menorah display does not have the prohibited effect of endorsing religion, given its 

placement with a combined display of secular symbols and slogan saluting liberty.  

Although the menorah is a central religious symbol and ritual object, by including it with 

the 45-ft tree and sign saluting liberty, the Court said the city conveyed a message of 

pluralism and freedom of belief during the holiday season.  Such a display could not be 

seen as an endorsement of Judaism or Christianity or disapproval of alternative beliefs.  

 

There has been recent litigation over state laws (in Texas, Louisiana, and Arkansas) that 

require the Ten Commandments be displayed in public school classrooms.  The U.S. 

Supreme Court, in Stone v. Graham (1980), held that such a law violates the Establishment 

Clause because it is plainly religious in nature and serves no secular or educational 

purpose.   In McCreary County v. ACLU (2005), the Court said a display of the Ten 

Commandments in the county courthouse violated the Establishment Clause.  However, 

the same day, in Van Orden v. Perry (2005), the Court held that displaying the Ten 

Commandments on a monument at the state capitol was permissible. 

 

In Town of Greece v. Galloway (2014), the U.S. Supreme Court held that the town’s 

practice of beginning legislative sessions with prayer did not violate the Establishment 

Clause.  In American Legion v. American Humanist Association (2019), the U.S. Supreme 

Court held that a 90-year-old World War I memorial shaped after a Latin cross on 

government owned land did not violate the Establishment Clause. 

 

As these cases show, local governments can display religious symbols on public property, 

with some limitations.  The important question for most local government employees is 

whether individual workers can display religious symbols at their workplace.  Employees 



9 
 

have even more latitude in decorating their own work area, office, or cubicle, than a 

public agency has in decorating their public property.  An employee who displays a 

religious symbol at work cannot generally be attributable to the public agency as an 

endorsement of that expression in violation of the Establishment Clause.  (Kennedy). 

 

Instead, the question is whether the employee’s display significantly disrupts the 

employer’s operations.  Under Title VII and FEHA, workers have a legal right to display 

religious symbols in their cubicle, at least insofar as doing so does not significantly disrupt 

the employer’s operations.  The employer cannot legally require a worker to remove a 

religious symbol from their personal workspace, absent exceptional circumstances.  A 

public agency cannot suppress religious expression of employees who decorate their own 

personal workspaces unless it creates undue hardship on business operations.   

 

Conclusion:  Public employers may have and enforce generally applicable policies, 

including those on dress codes, vaccine mandates, and employer-provided equipment or 

work areas.  However, if a neutral policy conflicts with an employee’s religious belief or 

practices, the employee should request religious accommodation before violating the 

policy.  As long as the religious belief is bona fide, and the employee can establish the 

nexus between the belief and the work directive, it may be hard for a public employer to 

establish an undue hardship defense, as the cases in Abercrombie, Kennedy, and Groff 

make clear.  Ultimately, the court decisions can be seen as a positive development for 

those workers who want or need to express their religious beliefs in the workplace. 

 

 

News Release - CPI Data! 

The U.S. Department of Labor, Bureau of Labor Statistics, publishes monthly consumer 
price index figures that look back over a rolling 12-month period to measure inflation.   
 

2.7% - CPI for All Urban Consumers (CPI-U) Nationally (from December) 

2.9% - CPI-U for the West Region (from December) 

3.0% - CPI-U for the Los Angeles Area (from December) 

3.0% - CPI-U for San Francisco Bay Area (from December) 

4.5% - CPI-U for the Riverside Area (from November) 

4.0% - CPI-U for San Diego Area (from November)  
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Questions & Answers about Your Job 
Each month we receive dozens of questions about your rights on the job.  The following are some GENERAL 
answers.  If you have a specific problem, talk to your professional staff.  

Question: I have a meeting with 

management.  I have asked a co-worker 

who is in my work group to attend the 

meeting with me for support.  She is also 

an official employee organization 

leader.  Human Resources said that I 

can’t bring her to the meeting with me 

and I need to select someone else.  Does 

the employer have a say about who the 

employee can bring to the meeting? 

Answer: Generally, no. Under the 

Meyers-Milias-Brown Act (MMBA), 

employees have the right to have a 

representative of their choosing from the 

employee organization at any 

investigatory meeting that could 

reasonably lead to discipline. However, 

the employer can exclude the employee 

from bringing in a representative who 

might also be a subject or witness in that 

same investigation.  This often happens 

when the investigation involves a 

particular workgroup and both the 

employee and the representative are 

from the same workgroup that is under 

investigation.  The employer also does 

not have to delay the investigatory 

meeting because the employee’s chosen 

representative is unavailable for an 

extended period.  You can ask HR why 

they are prohibiting that representative.  

If they do not have a legitimate reason, it 

may violate Government Code Section 

3506, which prohibits public agencies 

from interfering with, intimidating, 

restraining, coercing, or discriminating 

against public employees because of 

their exercise of their rights under the 

MMBA.   

Question: AB 339 says the public agency 

must give our employee organization 45 

days’ written notice before soliciting 

bids if they want to contract out 

bargaining unit work.  Notice is also 

required for renewing or extending an 

existing contract to perform services 

that are within our bargaining unit.  Our 

agency seems to think that they must 

negotiate with our employee 

organization only over the initial 

contracting out, not any renewal or 

extension.  They say AB 339 only 

requires notice for renewals, not a meet 

and confer.  Does the law require the 

employer to negotiate over renewals as 

well?  Does AB 339 create a new 

requirement for agencies to meet and 

confer when renewing a contract? 

Answer: The text of AB 339 only requires 

notice to an employee organization when 

a public agency proposes to contract out 

bargaining unit work.  This includes 

renewals or extensions of an existing 

contract with an outside contractor.  It 

does not specifically include an 
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obligation to meet and confer, though it 

might be inferred.   

However, the initial text of the bill, 

introduced on January 28, 2025, included 

language that if the employee 

organization demands to meet and 

confer within 30 days of receiving the 

written notice, the public agency shall, 

within a reasonable time, meet and 

confer with the employee organization 

relating to the public agency’s proposed 

decision to enter into the contract and 

any negotiable effects thereof.  The 

language was deleted as part of a later 

amendment to the bill. 

The initial bill was also amended to 

include language that exempts specified 

services for public works or other 

infrastructure projects from the new 

notice requirement.  With that 

amendment, the bill added and revised 

subsection (e) which now says “nothing 

in this section exempts contracts from 

the notice, meet and confer, or other 

requirements of applicable laws, 

including this chapter,” and that “this 

section shall not be interpreted to affect 

other bargaining rights and obligations 

under this chapter that were not created 

by this section.”  It also added language 

that “this section shall not diminish any 

rights of an employee or recognized 

employee organization provided by a 

memorandum of understanding.” 

The legislative history establishes that AB 

339 did not create a new bargaining 

obligation.  Whether a proposed renewal 

or extension requires a meet and confer 

is something that must be analyzed 

under current bargaining law and the 

MOU.  This may depend on whether the 

proposed renewal or extension is a 

change to the current status quo – for 

example, a significant expansion of any 

initial contracting out.  It may also 

depend on whether the parties agreed 

upon the initial contracting out, and the 

scope of what was agreed to.   

The language in the initial bill may also 

have been deleted because under 

current law, in some instances, only the 

effects are negotiable, not the decision 

itself.  Deleting the proposed language 

and adding the new language essentially 

left bargaining obligations exactly where 

they were prior to the bill’s passage. 

If your employee organization receives a 

renewal or extension notice in 

accordance with AB 339, and the 

employee organization believes the 

proposed renewal or extension is 

objectionable, contact your professional 

staff for guidance.  The employee 

organization may be able to request to 

meet and confer.  However, it is also 

possible the employee organization may 

have grounds to legally object to the 

proposed expansion.   

Question: Risk management is now 

requiring a new medical exam that had 

not previously been required.  They say 

it is required for one of the basic job 
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duties of our classification that involves 

emergency response.  They have done a 

review of guidelines and policies and 

procedures to ensure compliance with 

state and federal laws.  We are still 

trying to find out if OSHA requires an 

annual medical exam for each member 

who is involved with these operations.  

We must undergo other medical exams 

to maintain a special vehicle license and 

to wear specific protective equipment.  

Can they institute a new medical exam 

without a meet and confer with the 

employee organization?  If a medical 

exam could potentially disqualify the 

member from continuing to hold the 

position, can an employee refuse to be 

examined?  I realize there is an 

accommodation process, but I’m asking 

about the worst-case scenario where a 

current employee is unable to pass the 

medical exam and unable to be 

accommodated. 

Answer: This appears to be a change in 

terms and conditions of employment.  A 

new medical exam, like other job 

requirements, must be negotiated with 

the employee organization.  A public 

employer may not unilaterally impose it 

without first notifying the employee 

organization and, if the employee 

organization elects to meet and confer, 

exhausting the bargaining process.  

Under the Federal Americans with 

Disabilities Act (ADA) and the California 

Fair Employment & Housing Act (FEHA), 

the employer can require a medical 

examination if it is job-related and 

consistent with business necessity.  

Verifying the need for a medical 

examination should be a priority in the 

meet and confer sessions. 

The employee organization should also 

confirm during the meet and confer 

process whether the new exam is in fact 

required by state or federal law.  The 

Federal Equal Employment Opportunity 

Commission (EEOC’s) Interpretive 

Guidance recognizes that the ADA 

permits periodic physicals to determine 

fitness for duty or other medical 

monitoring if such physicals or 

monitoring are required by medical 

standards established by federal, state, 

or local law.  (Interpretive Guidance on 

Title I of the ADA, 29 CFR Pt 1630).  For 

example, the Federal Occupational 

Safety and Health Act (OSHA) requires 

that employees exposed to certain 

hazardous substances be periodically 

monitored.  (29 CFR § 1910.1001(d), (e)).  

OSHA also requires that employees who 

wear respirators undergo a medical 

examination to ensure that the employee 

may safely wear a respirator.  (29 CFR § 

1910.134(e)).  Also, California law 

requires that peace officers be found free 

from any physical, mental, or emotional 

condition that might adversely affect 

their exercise of peace officer powers.  

(Gov’t Code § 1031(f)).  This includes 

evaluation and diagnosis by a licensed 

physician or psychologist, as appropriate.    
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Even if the new medical exam is legally 

mandated, the employee organization 

still has a right to meet and confer but 

there might not be a lot that can be 

accomplished.  The employee 

organization can propose a provision that 

allows members to re-test within a 

specified amount of time if they initially 

fail the test.  As you indicate, the 

employer would still need to go through 

the accommodation process prior to 

medically separating someone.  There 

may also be another role the member 

could be reassigned to that does not 

require passing the new medical exam.    

 


