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THE TERRACES AT PEPPERTREZ SUBDIVISION RESTRICTIONS

A Declaration of Restrictions, Covenants
and Conditions for the Creation and Maintenance
of a Planned Residential Development

THIS DECLARATION is made on October __, 1987, by
Peppertres Development Partners, a New Mexico general
partnership, with respect to that certain real property
situats in Bernalillo County, New Mexico and mors particu-
larly described as follows:

All of COMPOQUND AT PEPPERTREE as the sanme
is shown on the Plat thereof recorded in
the Bermalilleo County, New Mexics Real
Estate Records on April 9, 1987, as
Doccument No. 87-36442, in Book C-33, Vol.
g%.

It is hereby declared that all of the described
real property is subject to this Declaration which is for the
purpcse of creating and maintaining a plznned residential
develcopment on the described resal property and for the
improvement and protection of the value, desirabpility and
attractiveness of the described resal property.

It£ is the purpese of this Declaration to creats a
planned residential development ceonsisting of seventy-five
(75) single family dwellings with each dwelling to be lcocated
on an individually owned lot on public straets, with porztions
of certain lots subject to easements for the benefit of the
community.

This Declaration shall run with the described real
property and shall be binding upcn and inure to the benefit
of Grantor, the Assoclation, each Owner of the described real
preperty or any part of it, and each successor in intarest of
Grantor, the Association, and any such Qwner.

ARTICLE 1
Definitions

Unless the context ctherwise specifies or raquires,
the terms defined in this Article 1 shall have the meanings
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as defined in this Article for the purposes of these
Restrictions.

Section 1.01: Architactural Contrnl Committee.

The terms "Architactural Control Commit=:
"Committee" shall mean the architectural control commit
crazated pursuant to Article 8.

22" or
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Section 1.02: Association.

The term "Asscciation” shall mean The Terraces
at Peppertree Homeowner's Assoclation, Inc., a New Mexico
non—-profit corporation described in the Article entitled,
"Organlization, Powers and Duties of the Asscciation," and any
predacessor Or successor unincorporated association.

Saction 1.03: Landscape Area.

The term "Landscape Area'" shall mean those
portions of Lots 1A, 2A, 3A, 4A, SA, 6a, 7A, 8A, %A, 304,
J1A, 49A, 50A, 73A, 74A, 75A and 76A designated on the Plat
as "Private 10' x 20' Landscaping Easement' and that por:ion
of Lots 19A, 20A, 40A and 412 designated on the Plat as
"Privata Lot Landscaping Agresment.

Secvion 1.04: Bgard. . : '
The fterm "Board® shall mean the Board of

Section 1.0%: Drainage Easement.

The tarm "Drainage Easement" shall mean those
por=isons of Lots 4A, S5A, 6A, 73, 94 and 31A designatsd on the
Plat as "2' Private Drainage Easemant”.

Secticn 1.06: Drainage Faciliter.
The term "Drainage Facility" means all of
Lot 73A, together with all improvements constructed therson.

Section 1.07: Drainage Repor=z.
The term "Drainage Report" shall mean the
grading and drainage report for the Compound at Peppertiree

prapared by Bohannan—Huston, Inc., dated .§/L2!?£
1987, '
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Sactlion 1.08: Emergency Access.

The term "Emergency Access" shall mean the
pertion of Lot 58A designated on the Plat as "25' Emergency
Access, Public Drainage, and Utility Easement™.

Section 1.0%9: Common Area.

The tarm "Commen Arsa® shall mean certain
interssts in real property, either easements or fse owner-
ship, including Improvements therson owned or controlled by
the Association or cwned by the Public but maintained by the
Asscclation for the common use and enjoyment of the Associa-
tion members. The Common Arzas to be owned and/or maintained
by the Association at the time of the conveyance of the first
Lot are the Landscape Area, the Drainage Facility, Drainage

Easement, the Emergency Access easement, and the Street
Landscape.

Section 1.10: Eligibhle Mortoacee.

The tarm "Eligible Mortgagee!" means any holder
@f a fizst mortgage lien against any Lot provided that such
mortgagee has given the Asscclation written notice of its
mortgage setting forth its name and address and identifying
the House, by number or address, which is subject tc such
first mortgage. : -

Saction 1.11: Fiscal Year.

The term "Fiscal Year" shall be the calendar
vear; but, a different Fiscal Year may be adoptad by the
Association by By~Law or Boazrd Resolution.

S2ction 1.12: Grantor.

The term "Grantor" shall mean Peppertrze
Development Partners, a New Mexico general partnership, its
successors and assigns, who ars assigned, in writing, all or
part of Grantor's powers and responsibilities for all or a
specific area or portion of the Subdivision and who accent
such powers and responsibilities in writing. All such
assigmments and agreements to accept the obligations of
Grantor shall be recorded, filed with the Board and placed
with the records of the Asscciaticn. Each person or entity
named as Grantor may exercise the rights of Grantor provided
by these Restrictions for the arsa assigned, but no general
power, such as the power to annex, shall be partially
assigned, except for the entire Subdivision in an assignment.
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Section 1.13: Hcouse.

The term "House" shall mean the Improvements
located on each lot consisting of single family dwellings,
either attached or detached, with appurtenances.

Secticn 1.14: Improvements.

The term "Improvements" shall include, without
limitation, buildings, out-buildings, (including sheds and
storage buildings), roads, driveways, parking areas, fences,
retaining walls, stairs, decks, windbreaks, poles, antennas,
signs, utility or communication installations (whether above

or underground), and any structure and excavation of any type
or kind.

Section 1.15: Strest landscape.

The term "Strz2et Landscape" shall mean that
portion of the Summertrsze Road right-of-way in which a
landscaped median has been constructed as a part of the
original construction cf the Subdivision and which has been
landscaped adjacent to the curb as a part of the original
censtruction of the Subdivisien.

Sac=3ion 1.16: Lot.

The term "Lot" shall mean Lots designated 13 .
through 7232, inclusive, 7437, 753 and 76A on the Plat and the
Inmprovements located on each such Lot.

Saction 1.17: Lot Landscaping.

The tearm "Lot Landscaping shall mean the
shrubs, trees and sod, together with irrigation svstem
installed by the Grantor, pursuant to the Site Plan.

Section 1.18: Mzilboxes.

The tera "Mailboxes" . shall mean each of the
mailboxes, together with the T-shaped post supporting the
Mailboxes constructed as a part of the original construction
of the Subdivision.

Section 1.1%: Mortcace: Mortgages.

The term "Mortgage" shall mean a deed of
trust, as well as a mortgage, and the tearm "Mortgagee" shall
mean a beneficiary under or a holder of a deed of trust, as
well as a Mortgagee.
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Sszction 1.20: Ngtice.
The term "Notice" shall mean a notice
delivered pursuant to the reguirements of these Restrictions.

Yt st iy,

Section 1.21: Quner.

The term "Owner" shall mean the persons or en-
tities, including Grantor, holding the beneficial cwnership
of the fee, including the purchaser under a contract of sale,
and shall not include persons holding only a security
intarest or a seller under a contract of sale. For the
purposes of the Article entitled, "Permitted and Prohibited
Uses of Property,™ unless the context otherwise resquires,
"Oowner' shall include the family, invitees, licensees and
tanants of any Owner.

Section 1.22: Plat.

The tTarm *Plat" shall mean all of the real
proverty shown on the Plat and comprising the plat of the
Compound at Peppertree as reccrded in the Bernmalille County,
New Mexico real estate records on April 9, 1937.

Sec*ion 1.23: Subdiwision. L

The term "Subdivision" shall mean the Planned
‘Residential Develorment subdivision crzated by this Declara-
tion.

Secxion 1.24: Subdivision Restrictions.

The t=2rm "Subkdivision Restrictions" shall
mean, with resvect to all property within the Subdivision,
the limitations, easements, restricticns, covenants, and
conditions set farth in this Declaration, as this Declaration
may from time to time be amended. The terzm "This Declara-
tion" and the title to this Declaration shall have the sane
meaning as "Subdivision Restrictions."

Section 1.25: Subdivision Rules.

The term "Subdivision Rules" shall mezn the
rules made by the Board pursuant to the autherity granted by
the Subdivision Restrictions and from time to time in effect
pursuant to the provisions of the Section entitled, "Sub-
division Rules.®

Section 1.26: Record: Recorded,

The term "Record" or "Recorded" shall mean,
with respect to any decument, that the document shall have
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been recorded in the office or offices of the Racorder of
Bermalillo County.

Section 1.27: Site Plan.

The term "Sits Plan” means the Sits Plan
approved by the City of Albugquergue pursuant to the SU-1
zoning of the subdivisicn, a ccpy of which is on file with
the City of Albuguergue planning department.

ARTICIE 2
Provertyv Subject tg Subdivision Restr»ictions

All that certain real property located in
Albucquerque, Bernalillo County, State of New Mexiceo, as shown
on the Plat.

TICLE 3
Parmititasd and Prohibi*ad Uses of Propersy

Sac*icn 1.01: Permit*sd Oses of Tropartwv Within =he
Subdivisicn.

a. Improvements and development within the
Subdivision shall be limited to residential detached singla
fzmily dwellings having a minimum of 1,4C0 sguare fesz of
heated living area, assoclated parking, garages, rocads and
access ways, landscaped areas, and all public or privats
service and utility facilities related to such uses,
including, but not limited to, drainage, sewer, gas, watar,
electric and communication facilities. Each Eouse shall be
occupied by no mors than one (1) family and no House shall be
used as a boarding house or divided into apartaents or rooms
for rental purposes. This subsectZion does not pravent the
rantal or lease of the whole House by the Owner ther=9f, but
any such rental or lease must be by a written agresement which
regquires the tenant to observe the Subdivision Restrictions
and makes a breach of the Subdivision Restrictions, a braach
of such rental agreement or leasa. No Houss may be leased or
rented for a periocd of less than thirty (30) days.

b. Grantor shall, until all original Houses
have been sold and conveyed, have all of the rights of use
set out in the Article entitled, "Limitation of Subdivision
Restrictions on Grantor."
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Section 3.02: Prchibited Uses of Subdivision.

a. In no event shall the Subdivisicn be usad
for the purpaose of mining, quarzying, drilling, boring, or
exploring for or remeoving oil, gas or other hydrocarbons,
minerals, rocks, stones, gravel or earth, or be used in any
other way incansistent with the Subdivision Restrictions.

b. No illegal, noxious or offensive activity
shall be carried on within the Subdivision. No light shall
be emitted from the Subdivision which is unreasonably bright
to cause unreasonable glare to any residences. No sound
shall be emitted on or within the Subdivision which is
. Unreasonably loud or annoving. No odor shall be emitted
within the Subdivision which is noxiocus or offensive to
others. Nothing shall be done or placed within the Sub-
division which may be or become a nuisance, or cause
unrsasonable embarrassment, disturbance, or annoyances to
Owners in the enjoyment of their Houses.

c. No signs whatsoever, including, but
without limitation, commercial, political or similar signs,
visible from neighboring Houses, shall be erectad or
maintained upon any Lot, except:

1. Such signs as may be required by
legal proceedings or are useful for such
proceedings.

2. During the time of consitruction of
any structurs or other Improvement, job
identification signs having a maximum face
area cof twenty~four (24) square feet per sign
and of the type usually emploved by contrac-
tars, subcontractors, and tradesmen.

3. Appropriate safety, directional, and
identification and safety signs installed by
Grantor, the Association, or requirad by law.

4. Not more than cne "for sale" or “for
rent”" sign having a maximum face area of three
(3) square fest on each House.

5. Such residential or commercial
identification signs as Grantor has the right

-
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to maintain, or as are specifically approved
by the Board in accordance with the rules
adcpted by the Board.

d. Except as provided otherwisa by %his
Section, no mobile home, motor home, or similar facility or
structure shall be kept, placed, or maintained within the
Subdivision at any time, unless enclased within the garage.
The provisions of this subsection shall not apply to
temporary construction shelters or facilities maintained
during, and used exclusively in connection with, the
construction of any work or improvement permitted by this
Declaration.

e. Any outside clothes lines oxr aother
outside clothes drying or airing facilities shall be
maintained exclusively within a fenced service yard in such a
way as not to be visible from streets and the ground floor of
neighboring Houses.

£. No garbage, clippings from trees, shrubs
or lawns, trash, ashes or cther refuse may be thrown, dumped
or -allowed to accumulats on any land within the Subdivision.
Thérs shall be ne burning of refuse cut of doors, except for
the burning of natural materials in connection with land
clearance or fire control. No incinerators or other device
for the burning of refuse indccrs shall be constructed,
installed or usad by any perscn except in conforaity with law
and apprcved by the Board.

g. No animals, livestoeck, horses, insecis or
poultry of any kind shall ke kept, raisad, or bred in the
Sukdivisicn. Dogs, cats and other household pets in
reasonable numbers may be kept, providing they ars not kept,
raised or bred for commercial purposes. Such household pats,
except cats, must be restrained on a leash or otherwise under
the direct control of an individual when in the Subdivision.

h. No trees in the Common Area or Lot Land-
scaping shall be truncated, cut (except for custcomary main-
tenance pruning) or removed except by persons designated by
the Board, without the prior written approval of the Board
and the approval of an amendment to the Site Plan.

f e
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i. All extesrior spot or directional lighting
of any sort, the light scurce of which is visible frem
neighkoring Houses, shall be approved, in writing, by the
Board prior to installation.

- 3.  No exterior antenna of any sort shall be

lnSuallEd or maintained on any House or within the Sub-~
division, except those davices which are erscted, installed,
Placed or maintained and used entirely under the eaves or
enclosad within a building or structure or fenced as not to
be visible from neighboring Houses. This provision shall
remain enforceable even 1f enforcement action is not
commenced within the time limitations otherwises provided by
the Subdivision Restrictions.

k. No mechanical or other devica not a part
of or a replacement for eoriginal constructicn shall be
installed or maintained on the roof or exterior surface of
any House 1f such device 1s visible from the street or
streets which the House faces or from adjoining Houses,
unless screened or enclosed in accordance with the Sub-

division Rules relating to the construction and alteration of
Improvements.

b4 -

1. No vehicles of any type shall be
permanently or semipermanently parked in any portion of the
Subdivision visible from other Houses for purposes of repailrs
or reconstructien, or storage. A vehicle shall be deemed’
parked for storage if it is not driven out of the Subdivision
for thirty (30) consecutive days.

n. No trucks or other commercial vehicles,
motorcycles, campers, motor homes, beats, trailers or similar
vehicles shall ke kept or maintained in -the Subdivision,
excent within garages, and except where customary or required
for the limited purposes of building, repairing, refinishing,
or maintaining the Subdivision or a House, or for the purposs
of moving household gecods or cother necessary or customary

furnishings, equipment or supplies in or out of the Sub-
division.

n. Except temporarily during a construction
period, all utility lines, including, but not limited to,
electrical, gas, telephone, cable television, and other
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communications systems shall be underground, excszt for
access ports and aboveground transformers.

0. No portion of the Subdivision shall be
used for any purpose or in any manner which would incrsases
the rate at which insurance against loss or damage by firs
and the perils covered by extended coverage, bodily injurvy,
property damage liability insurance, covering any other Housa
may be cbtained, or cause any other Houss to be uninsurable
cr have such insurance cancelled or suspended.

D. These portions of all interior window
coverings wnich ares visible from public right-of-way must be
the color of white, off-white or beige.

q- No Qwner shall have the right to remove,
modiZfy, reconstruct, or alter in any manner, the Mailboxes,
without the consent of the Commitiee.

. Each Owner shall ke cbligated to comply
with the requirements of the Site Plan, including maintenance
of the Lot Landscaping.

1 be permitited vehicular

S. No Lot shal
sat or to Acadeny Road.

access directly to Lowell Str

t. Nc Lot shall be graded or regraded in a
manner that will alter the flow of drainage water as provided
in the Drainage Plan.

Section _3.03: Commeon Aresa: Usss: Restricrions.

The Common Aresa shall be reserved by the Asso-
ciation for the benefit of all Owners pursuant to this
Declaration tc enhance the value and desirability of the
Subdivision for watering, planting, cutiing, removinc and
otherwise caring for the landscaping and for installing,
maintaining and repairing signs identifyving the Subdivision
and utility lines necessary for the maintsnance of tlie
Landscaping, subject, however, to the follewing limitations
and restrictions:

a. The use of Common Area may be subject to
the Subdivision Rules as may be adopted from time to time.

_ll_
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b. The Common Arza shall be subject Lo the
following:
1. Such easements as may have been
offared for dedication to public use;
2. Such easements as may have been

reserved by CGrantor:

3. Such easements or other interests as
may from time to time be taken under power of
eminent domain; and

4. Such other easements as may freom
time to time be granted or conveyed by the
Assoclation pursuant to this Declaration.

c. There shall be no improving, landscaping,
decorating, or reoalrlng of any Common Arsa except by the
Asscciation in conjunction with the latter's maintenance of
Common .Areas, or except as otherwise provided for heresin.

— a2

Secticn 3.04: Encroachment Easements.

Should minor variations between lot lines as
shown on the Plat and actual physical lot boundaries (such as
walls, including interior party walls, and fences) cccur,
either due tc original construction, reconstructicn, repair
or due to the settling, shifting cor movement of structurss, a
valid easement shall exist for the encroaching Improvements
for so long as the encroachment exists. Each OQwner and th
Asscciation shall have an esasament on the adjoining porzions
of the Subdivision, if reasocnably necsssary, to maintain,
repalr and resconstruct Owner's House.

ARTICLE 4
Membershin in the Association
Yetina Rights

Section 4.01: Membershinp.

a. Each Owner, by virtue of being an Owner
and during such time as such Cwner remains an Qwner, shall be
a member of the Association, or, a member of the unincor~

poratad asscociation preceding the Association or succeeding
to the Association.

-—12._.
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b. The rights, duties, privileges, and
obligations of an Owner as a member of the Association or its
proceeding or succeeding unincorporated associatien shall be
those set forth in, and shall be exercised and imposed in
accordance with the provisions of this Declaration and the
Assoclation's Articles of Incorporation and By-Laws.

Section 4.02: (Classes of Membership.

The Association shall have two (2) classes of
membership, Class I and Class II.

Class T. All members shall be Class I
members, except the Grantor,
and shall be entitled to one
(1) vota for esach House owned.
When mors than cne perscn or
entity is an Owner of any Lot,
all such persons shall ke
members. The vote for such Lot
shall be exercised as such
Qwners determine, and in no
event shall such multiple

i . Owners votz more veotaes than
they ares entitled by the Lots
owned.

Clags T7. The Grantor shall be the only
Class II memper and shall be
entitled to thrze (3) tizmes the
votes as set ocut under Class I,
above, for each Lot owned by
Grantor prior to the initial
convevance of such Lot by
Grantor (the assignment or con-
veyance of all of Grantor's
interest in the Subdivision
shall not be such an initial
conveyance). The Class IT
membership of Grantor shall be
converted teo Class T member and
Grantor's Class II membership
shall forever terminate on the
first happening of any of the
following events:



1. Wnhen the total votes in
Class I members equal or exceed the
total votes in Class II membership:
or

2. December 31, 1590.

Section 4.03: Veoting Rights.
Each Owner shall be entitled to vote as
provided in this Article on all matters properly submittad
for vote to the membership of the Association. Every Owner
entitled to vote at any election of members of the Board may
cumulate his votes and give any one or more candidatas a
nunber of votes equal to the number of votes to which the
Ouwner is entitled, multiplied by the number of Directors to
be elected. The right to vote may not be severed or
separated from any Lot, and any sale, transfer or canvevance
of the beneficial interest of the fee of any Lot to a new
Cwner shall coperate to transfer the appurtenant voting rights
without the recuirems=nt of any express references thersto.
Voting may be by written proxy.

L%

Section 4.04: Voting Rules.

) When any provision of the Subdivision
Restrictions calls for the vota or the consent of the members
in any statad percentage, the following rules apply, unless
the specific language of the provision provides to the
contrary:

a. Whenever a vote of the members is
reculred, it is sufficient to obtain the written consent of
the same percentage and class of members;

b. The percentage requirement shall be a
percentage of the total voting power of the Association or of
the total voting power of the required class or group and not
a percentage of the number of members of the Association,
class or group:; and

c. At any time the Association has two (2)
outstanding classes of membership, the required vote or
consent shall reguire the vota or consent of both classas of
membership.

Any provision of this Declaration requiring a
vote by the members shall be satisfied if the required

-ld-
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percantage or number of members give their writtan consent.
In any election held pursuant to the requirsments of this
Declaration, ballets may be transmittsd to Owners in the
manner provided for the giving of notice.

ARTICIE 5
Organization, Powers and Duties of the Association
Section 5.01: Qrganization.
a. The Assoclation shall be organized as a

non-profit corpeoration charged with the duties and empowered
with the rights set forth her=2in. The Asscciation's affairs
shall be governed by this Declaration, the Articles of
Incorporation and the By-Laws.

b. In the event that the Assoclaticn, as a
corpcrate entity, is not formed or after formation loses its
corporate powers or is dissolved, a non-profit, unincor-
porated association shall forthwith and without furiher
acticn or notice, be formed and shall succeed to all the
rights and obligations of the Association hereunder until a
qualified non-profit corporation is formed. Said unincor-
poratad associatien's affairs shall be governed by the laws
of the State of New Mexico, and tc the extent naot incsnsis-
tent therewith, bv this Declaration, the Articles of
Incorporation and the By-Laws, respectively, as 1f they were
crzatad for the purpose of governing the affairs of an
unincorporatad association.

c. The President and Secretary of tihe Asso-~
ciation, or any three (3) menmbers of the Board of Diresctors,
may executs, seal, acknowledge and record a certificata of
identity stating the names of all of the members of the then
currzent Board and the then currsnt Architectural Control
Committee, if any. The most rescently recorded affidavit
shall be ccnclusive evidence of the identity of the persons
then compesing the Board and Architectural Control Committee
in favor of any person relying thereon in good faith.

d. The Board shall be elected at an annual
or special meeting not later than one (1) year after the
closing of the sale of the first Lot.

e. The affairs of the Association shall be
managed by the Board of Directors, which-shall exercise all

of the rights and powers and perform all of the duties and

-15-



responsibilities set out in this Declaration for the
Association.

Section 5.02: Powers and Authoritv of the Association.

The Association shall have all of the powers
set forth in its Articles of Incorporation, together with its
general powers as a non-profit corporation, subject only to
the limitations upcn the exercise of such powers as ars
expressly sat forth in its Articles of Incorporation, its By-
Laws and in this Declaration, to do any and all lawful things
which may be authorized, required, or permitted to be done by
the Associlation under and by virtue of the Subdivision
Rastrictions and tc do and perZorm any and all acts which may
be necessary or proper for or incidental to the exercise of
any of the express powers of the Association or for the

peace, health, comfort, safety, and general welfare of
Owners.

a. Any of the following acticns by the RBoard
shall require a majority vote or written assent aof each
memnpership class:

v

1. Entaring into a contract for the
furnishings of gcods or servicss for Comuon
Area or the Association for a term longer than
cne (1) year with the exception of prepaid
casualty or lizbility policies of not to
exceed taree (3) vears duration provided that
the policy pernits short rate cancellation by
the insured.

2. Incurring aggregate expenditures for
capital improvements to Asscciation propert
in any fiscal year in excess of. five percant
(5%) of the budgetad gross expensas of the
Association for that fiscal year;

3. Selling personal property of the
Association having an aggregats fair market
value greater than five percent (5%) of the
budgeted gross expenses of the Association for
that fiscal yezar; and

4. Paying compensation to memkers of
the Board or officers for services performed
in the conduct of the Associaticn's business

-] G-



provided that the Board may cause a memher or
officer to be reimbursed for expenses incurresd

in carrving on the business of the Associa-
tion. :

b. In fulfilling any of its chbligations or
duties under the Subdivision Restrictions, including, without
limitation, its obligations or duties for the maintenance,
repalr, operation, or administration of the Common Areas, the
Association shall have the power and autherity:

1. To contract and pay for, or
otherwise provide for, the improvement,
maintenance, restoration, and repair for the

Common Area and all Improvements located
thereson;

2. To obtain, maintain, and pay for
such insurance pelicies or bonds, whether or
not regquired by this Declaration, as the
Asscciation shall deem to be appropriats for
the protaction or benefit of the Subdivisicn,
the Asscociation, the members of the Board, and
the Cwners; ) )

3. To lncur indebtadness; but any
tedness 1n excess of the Assccilation's
ate of its estimated gross revenue for
the year incurrad or any indebtadness to be
repaid over a period longer than one (1) yvear
must be approved by a twe~thirds (2/3) vota of
each Class of members;

4. To contract and pay for, or
otherwise provide for, such utility services,
including, but without limitation, water and
electrical services, as may from time to time
be required:;

5. To contract and pay for, or
otherwise provide for, the services of
architects, engineers, attorneys, bookkeepers
and certified public accountants, and such
other professicnal and non-professional
services as the Asscciation deems necassary:

-17 -
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5. To contract and pay for, or
otherwise provide for, such materizls,
supplies, furniture, equipment, and labar as
and to the extant the Association desms
necsssaxy;

7. To pay and to discharge any and all
liens from time to time placed or imposed upcn
any Common Arsz, Or on account ¢f any work
done or periormed by the Association in the
fulfillment of any of its obligations and
duties of maintenance, repair, operation, or
administration;

g. To lease or contract for the use of
land and Improvements for recreation or other
purposas to the extent the Assoclation deenms
necessary; and

5. To place and maintain upon Common
Area such signs as the Association may deenm
necessary for the identification of the
. Subdivision and/or roads, the requlation of
: traffic, including parking, faor the health,
welfare and safety of owners and other
persons.

c. In fulfilling any of its obligaticns or
in exercising any of 1lts rights with respect to the develop-
ment, construction, installation or acquisition of a capital
improvement, the Assoclation shall have the power and
authority:

1. To contract and pay for such
Improvements upcn such terms and conditions as
the Association shall d=zem appropriate;

2. To obtain, maintain, and pay for
such insurance policies or bonds as the
Assoclation may deem appropriate for the
protection and benefit of the Association, the
members of the Board, and Owners, including,
but without limitation, builder's risk
insurance, additional comprehensive liability
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insurance, workman's compensation insurance,
and performance and fidelity bonds:

3. To incur indebtadness under terms
and conditions as provided by this Article;
and

4, To contract and pay for the services

of architects, engineers, attorneys, and
cer=ified public accountants, and other
professional and non-professional sarvices.

d. With respect to the Common Arza and
subject to the rights of Cwners therein in the event of a
termination of the Restrictions, the Asscciation shall
exercise contreol over the Common Area, but only for the
purpcsa of carrying out the purposes of these Restrictions.
The Association shall have no autheority to mortgage, sell or
convey Common Arsa or any part thereof, unless approved by
the twwo-thirds (2/3) vote of the members and consented to by
the Owner of the Lot encumbersd by the Easement except that
+he Asscciation shall have the power and authority from time
to time without a vota of the members to grant and convey
easements ‘or rights of way, in, onh, over, or under any Common
Area, for the purpecse of constructing, erecting, cperating
and maintaining therscn, therein, and thersunder wires,
conduits and other ecuipment for the transmissicn of elec~
tricity and signals for lighting, heating, power, communica-
tion, cable television and other purpases, and for the neces-
sar~ attachments in connection therewith; and public and
private sewers, storm water ponding areas, storn watar
drains, storm water pending areas, land drains and pipes,
watar systems, sporinkling systems, water, heating and gas
lines or pipes and any and all ecuipment in connection with
the foregoing.

e. The Assoclation may, from time to time
and upon such terms and cenditions as it may deem appro-
priatas, agree with the Governing Body of any other sub-
division to jointly manage the affairs of the Subdivision, to
jointly hire a manager, or jointly to engage in other
activities not inconsistent with the Subdivision Restric-
tions.

£. The Asscciation shall have the right from
time to time to pay, compromisa, or contest any and all taxes
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and assassments levied against all or any par:t of the Common
Ar=za any income of or assassed to the Association, and upon
any personal property belonging to or assessed to the
Association.

g. The Asscciation shall have the power and
authority from time to time, in its own name, on its own
behalf, and on behalf of any Owner or Owners who consant
thereto, to commences and maintain actions and suits +o
restrain and enjoin any br2ach or threatened brsach of tha
Subdivision Restrictions and to enforce, by mandatory
injunction or otherwise, all of the provisicns of this
Declaration.

h. The Association shall have the right and
authority to enter upcn each Lot for purpeses of construc-

tion, maintenance, and reconstruction of the Mailboxes or the
Lot Landscaping.

i. The Asscciation shall have the power, but
not the duty, to enter upon and maintain, or provide for the
maintenance of, any Lot and House which is not maintained by
the Owner thereof in accordance with the reguirements of

hese Restrictions or of the Sita Plan, at the expense aof any
such Owner.

Saction 5:03: Subdivision Rules.

a. The Board may, from time to time and
subject to the provisions of the Subdivisicn Restrictions,
adept, amend, and repeal rules and requlaticns, to be known
as "Subdivision Rules" providing for the use of Common Areas,
Improvements and facilities which may from time to time bhe
owned by the Association.

b. The Subdivision Rules may, without
limitation and to the extent deemed necessary by the
Assoclation in order to praserve the benefits of the
Subdivision for all Owners, their families, invitees,
licensees, and lessees, restrict and govern the use of
Improvements and recreational facilities, which may be owned
by the Association, by any Owner, by the family of such
Owner, or by any invitee, licenses, or lessee of such Owner
on a non-discriminatory basis.

c. A copy of the Subdivision Rules, as they
may from time to time be adopted, amended, or repealed, shall
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be deTiverﬂd to each Owner in the manner provided for the
giving of notice Upon such delivery, the Subdivision Rules
shall have the same force and effect as if they were sat
forth in and were a part ¢f this Declaration.

d. Upcon a determination by the Board that an
Owner, or his guest, has violatsd anv provision of this
Declaration or of the Association's Articles of Incorpora-
tion, By-Laws, or Subdivision Rules, the Board shall suspend
the voting rights, the use of Association facilities of the
Qwner and all persons using such Owner's privileges for a
ceriod not exceeding ninety (90) days. In the event of a
delinguent assessment, suspension of voting rights shall be
extended for the entire pericd of nonpayment. An ocoportunity
for hearing befores the Board upon at least tan (10) days'
written notice will be given to any Owner whose privileges

ares sought to be suspended prior tec the erffactive date of the
suspension.

e. The Board shall have the power to adopt,
amend and repeal, from time to time as part of the Sub-
division Rules, rules and ragqulations which interpret or
ipplement the provisions of Section 8.01. S
Saction 5.04: Liabilitwv of Members of Board.

No memper of the Board shall be perscnally
lizble to any Qwner, or toc any other perscon, including
Grantor, for any error or omission of the Association, its
representatives and employees, aor the manager; provided,
haowaver, that such member has, with the actual knowledg
possassed by him, acted in good faith.

Saction 5.05: Duties and Oblications of ths Agsociation.

: a. The Asscclaticn shall have the obligation
and duty, subject to the Subdivision Restrictions, to do and
perform each and everything set out in this Section, for the
benefit of the Owners and for the maintanance and lmprovement
of the Subdivisicon.

b. The Association shall accept all Owners
as members of the Association.

c. The Association shall accept from Grantoer
the easements and maintenance responsibilities in all Common

Areas which shall be deemed transferred to it upon Recording
of these Restrictions, subject to the reservations of all
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easements, licenses and rights to uses and the rights of
Grantcr.

d. The Association shall maintain, or
provide for the maintanance of, the Mailboxes, the Common
Areas (except as otherwise provided for hersin) and all
Improvements thereon, including the maintenance of privacy
walls or retaining walls abutting Common Areas, and facing
Lowell Street and Academy Road.

e. The Association shall maintain or provide
for the maintenance of all landscaping and vegetation
(including without limitation, grass, mass plantings, shrubs
and trees) on Common Areas, eXcept as otherwise provided
herein, and shall keep such vegetation properly trimmed,
mowad, cut, watared, fertilized, plantad and replaced so that
it provides an atitractive appearance. The Association shall
maintain Lot Landscaping, at the cost of the individual Lot
Owner, in the event a Lot Owner fails to maintain the Lot
Landscaping.

3

£. The Association may employ the services
of a corporate or individual manager to manage the affairs of
the Asscciation and, upon such conditions as are otherwise
advisable by the Asscciation, the Association may delegata to
the manager any of its powers under the Subdivision Restric-
tions. Nc management agreement entersd into between the
Association and any professional management company (whather
or neot such profsssional management companvy is owned or
controlled by the Grantor) shall provide for a term in excess
of two (2) years and all such agresements shall permit the
Asscclation to terminate for cause upon not more than thirty
(30) days' prior writtan notice and all such agrsements shall
provide for termination by either party without cause and
without payment of a termination fee on ninety (90) days or
less written notice.

q. The Association shall obtzin and maintain
in force the following policies of insurance to the extant
policies with the required provisions ars economically
availahle:

1. Fidelityv Bond: The Association shall
precure and maintain a fidelity bond naming
the Assccilation as obligee in an amount equal
to the estimated maximum amount of funds toc be
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in the custody or contrel of the Association
or its professional management company,
including resexves for replacement and working
capital, at any given time during the term of
such bond, but in any event in an amount at
least equal to three (3) months' aggregats
monthly assassments on all Houses plus the sum
of all reserve funds. Such fidelity bend
shall cover all officers, directors, trusteas
and emplovees of the Association and all other
persons handling or rssponsible for funds of
or administersd by the Association, including
the officers, dirschors, employees and agents
of the professional management company
employed by the Association pursuant to these
Restrictions. Provided, however, that the
fidelity bond to be procured by the Assoccila-
tion need not cover the professicnal manage-
ment company and its officers, dirsctors,
employees and agents, 1f such professional
management company provides a sufficlent
fidelity bond naming the Association as an
additional obligee or loss payee: Such bond
shall contain a waiver of any defense or
exclusion basad upon the exclusion of persans
serving without compensation from the
definition of "emplovees" or other similar
terms or exrressions. Such bend shall rsguire
at least tan (10) days'! prior writtsn notice
to the Associaticn of cancellation or
substantial modification (including cancella-
tion for nen-payment of premiums). The cost
of such fidelity bond (except for preziums on
any fidelity bond provided by the profasssional
management campany which the Board detarmines
to be satisiactory and in compliance with the
provisions of this Section) shall constitutes a
common expensa of the Subdivision.

2. Liapilitv Insurance: The Asscciation
shall procure and maintain comprehensive
public 1liability insurance in the amount of at
least one million dollars ($1,000,000) per
single occurrence for bodily injury, death and
property damage suffersd by the public or any
owner and his family, guests, agents,
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emploveses or invitees occurring in, on or
about the Commen Areas, including specifically
the policy shall cover liabilities rasulting
from the Assoclation's maintenance of the
Drainage Facility. Such policy shall insurs
the Owners and the Assocociation and its
aofficers, dirsctors, employees and agents,
including exprassly the profsssicnal manage-
ment company and its officers, dirsctors,
employees and agents and shall further
expressly cover legal liability arising from
lawsuits relatad to employment contracis of
every naturs to which the Association is a
party. Such policy shall be issued by
insurars of recognized respensibility
authorilized to do business within the State of
New Maxico and shall require at least tan (10)
days' pricr writiten notice of cancellation or
substantial mcdification (including can-
cellation for non-payment of premiums) to the
Assoclation and to any Mortgagee having a
first lien against any House which is listed
as a scheduled holder of such a first mortgage
in the pclicy. The cost of such policy shall
constitute a common expenss of the Sub-
division. Such insurance must not provide for
contrikution with regard to any policles of

iability insurance carried indivicually by
any Owner.

3. Additional Tnsurance: The Beard shall
have the authority to obitain such other
insurance, including the autherity to incresase
the scope or amount of any insurance rsquired
bv this Article 5, as the Becard shall
determine to be necessary or advisable. The
cost of any such additional insurance shall
constitute a commeon expense of the Subk-
division.

k. The Beoard may, from time to time, make,
establish, promulgate, amend, and repeal the Subdivision
Rules.

i. The Association shall prepare an annual
operating statement reflecting the money received by the
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Association and the expenditures of the Asscciatian for each

fiscal year and distributs such statsment to each member and
each Mortgagee upon raguest.

j.  The Assdciation shall take such actien,
whether or not expressly authorized by the Subdivisien
Restrictions, as may reasonably be necessary to enforca or
carry out the purposes of the Subdivision Restrictions and
the Subdivision Rules.

ARTICLE &8
Funds ., Assessments and Del inaquencys
Section 6.01: Cresation of Lien and Perscnal obligation for
Assassments.
Grantor for each Lot owned by it hereby agre

ee
to pay, and each Owner of any Lot by the accaptance of a des
or contract of sale thersfor, whether or not so expressed in
any such deed cr contract or other ccnveyance, is deemed to
agree to pay to the Association:

s
d

a. Maintenances assesszents;
"b. Delinguency asssssments;
c. Assessments for carpital improvements; and

d. All other fees or cther noneys dus ta the
Associlation from such Owner.

The maintsnance assessment, delingquency assessment and
assessment for capital improvements, plus intarest, lats
charges, costs and attorney's fees, shall be a charge against
the Lot and shall be a c¢ontinuing lien upon the Lot against
which each such assessment i1s made, and shall also ke fhe
perscnal cbligation of the Cwner or Owners of such property
on the assessment data. The personal obligation to pay
assassments shall not pass to successors in title unless
expressly assumed by themn.

Saction 6.02: Operating Fund.

There shall be an operating fund, into which
the Association shall deposit all monies paid to it as:

-
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a. Maintenance assessments;

b. Delinquency asseassments;

c. Assessments for capital lmprovements;
d. Miscellaneous income; and

e. Income and profits attributable to the

operating fund:

and from which the Asscclation shall make disbursements in

perforaing the functions for which the forsgoing assessments
are levied.

Section 6.03: Maintesnance Assessment. .

a. Within thirty (30) days prior to the com-
mencement of each fiscal year the Assoclation shall estinats
the costs and expenses to be incurred by the Association
during such year, including a reasonable provision for
contingencies, and reserves for major repair and replacement,
and shall subtract from such estimate an amount egual to the
anticipated balance, exclusive cof any reserves for contingen-
cies and reserves for major repair and replacement, in the
operating fund at the start of such vear. The sum or net
estimate so determined shall be assessad to all Owners in
shares: one (1) shares for each Lot cwned.

b. If, at any time and from time to time,
during anv fiscal year, the malntenances assessment proves or
appears likely to prove inadequats for any reason, including
non-payment of any Owner's share thersof, the Associlation may
levy a further maintsnance assessment in the amount of such
actual or estimated inadequacy, which shall be assessad to
all Owners apportioned as provided in subsaction a.

c. Maintenancs assessuments shall be due and
pavable to the Association when levied or in such install-
ments during the year, and on such due datas as the Board
shall designate.

d. The Becard shall not levy assessments to
defray the costs of any action or undertaking on behalf of
the Associatien which in the aggregate exceed five percent
(5%) of the budgetad gross expenses of the Association for
that fiscal year and which are not part of such budgeted
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gross expensas without the vota or written consent of both
classes of members including the vote or written consant of a
majority of the voting power, excluding Grantor.

e. From and after the December 31st
immediataly following the conveyance of the first lot by
Grantor, the maximum maintenance assessment may be increased
each year not mors than twenty percent (20%) above the
maximum assessment for the previous year without a vots of
the majority of each Class of members. The percent of
increase shall be cumulative from year to year so that an
incrsase not used in one year may be used in a subsequent
yYear withcut a votz of the members.

Section 6.04: Delingquency Assessment.

The Asssciation shall levy a delingquency
assessment against any Owner or Owners as a result of whose
acts, or fallure or refusal to act, or otherwise comply with
the Subkdivision Restrictions, or the Subdivisicn Rules,
monies wers expended from the operating fund by the Associla-
tion. Such assessment shall be in the amount so expended,
and shall be due and payable to the Association when levied,
or in such installments as the Association shall designata.
Prior to the levy of a delinguency assessment the Board shall
hold a hearing to determine the validity and amount of the
assassment upcn at least thirzy (30) days notice to the Owner
toc be assessed at which hearing such Owner shall be given an
cpporTunity to be heard.

Section 6.05: Assessments for Capital Tmpravements and

Indebtedness.

The Assccilation may also levy in any year an
assessment for paying or resturning, in whole or in parz, the
CoSt or proposed cost of acguisition and construdtion of a
described capital improvement (whether the improvements
caonstitute real or perscnal property), in an amount grzater
than can be included in the maintenancs assassment, provided
it has been approved by a majority of the voting powers of
each class ¢f members, which assessment shall be assessad to
Owners as provided for in Section 6.03.

Secticn 6.06: Reserves as Trust Funds.

Reserves for major repairs and replacements
and for capital improvements to be built or acguired shall be
kapt segregated from the other monies held by the Asscciation
as trust funds in an account or accounts labeled "Reserve
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Trust Fund" and shall be withdrawn and used only for the
purposes of major repairs and replacements or for capital
improvements respect vely, unless a different or other use is
authorized by the vote of the members.

Section 6.07: Delincuencv.

Each assessment under this Article shall be
the separate, distinect and perscnal debt and obligation of
the Owner against whom it is assessed. Any assessment
provided for in this Article, which is not paid when due,
shall be delingquent. With respect to each assassment not
paid within ten (10) days after its due date, the Association
may, at its election, require the Owner to pay a sum (late
charge) to be determined by the Association, to pay the costs
of handling the delinguent sum, but not to excsed Ten Dollars
{312.C0) per each delinguent assessment. Such a charge shall
be considered an additional assessment and collectible with
the assessment for which it was charged. If any such
assassment is not paid within thirty (30) days after the
delinguency date, the assessment shall bear interest from the
date of delinquency at a rata set from time to time by the
Associaticn, however not greater than twenty percent (20%),
and the Association may, at its option, bring an action at
law against the Owner or Owners personally obl*qated to pay
the same, and upon compliance with the provisions of this
Article to foreclose the lien against the Lot, and thers
shall be added to the amocunt of such assessment the lats
charge, the costs of preparing and f£iling the complaint in
such actian, and in the event a judgment is obtained, such
judgment shall include interest at the rats provided hersin
and a resascnable attorneyv's fee, together with the costs of
action. Each Owner vests in the Association, or its assigns,
the right and power to bring all actions at law or lien
foreclosure against such Owner or other Owners for the
cellection of such delinguent assessments.

Section 6.08: Notice of Lisn.

No action shall be brought to foreclose an
assessment lien less than thirty (30} days after the dats a
notice of claim of lien 1s deposited in the United States
mall, certified or registered, postage prapaid, to the Owner
af said Lot, and a copy thereof is recorded by the Associa-~
tion in the office of the County Recorder in which the
properties are located; said notice of claim must recite a
gocod and sufficient legal description of any such lot, the
record Owner or reputed Owner thereof, the amount claimed
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(which shall include the interast charges, costs and
attorney's fees racoverable by an action at law) and the name
and address of the Asscciation.

Section 6.0%9: Forsclosure Sale.

Any such sale provided for above is to be caonducted
in accordance with the customary practice of the court of the
State of New Mexico, applicable to the foreclosure of
Mortgages, or in any other manner permitted or provided by
law. The Association, through its duly authorized agents,
shall have the power to bid on the Lot at a forsclosure sale,
and to acguire and hold, lease, mortgage and convey thes same.

Section 6.10: Curing a Default,.

Upon the timely curing of any default for
which a notice of claim of lien was filed by the Association,
the officers of the Assoclatlon are hereby authorized to file
or record, as the case may be, an appropriate release of such
notice, upon payment by the defaulting OQwner of a fee, to be
detarmined by the Association, not to exceed Fifteen Dollars
($S15.00), to cover the costs of preparing and filing or
recording such release, together with the payment of such
other cgsts, interast or f22s as shall have been incurred.

Section 6.11: Cumulative Remedies.

The assassument lien and the rights to
forsclosure and sales thersunder shall ke in additicn to and
not in substitution for all cther rights and remedies which
the Association and its assigns may have hersunder and by
law, including a suit to recover a money judcment for uncaid
assessments, as above provided.

Seczicn 6.12: Cartificata of Pavment.

The Assoclation shall, upon demand, furnish to
any Owner liable for assessments, a cercificate in writing
signed by an officer of the Asscciation, setting forzh
whether the assessments on a specified Lot have besn paid,
and the amount of the delinguency, if any. A reasonakle
charge may be made by the Board for the issuance of thess
cervificates. Such certificats shall he canclusive evidence
of payment of any assessment therein stated to have been
paid.

Section 6.13: Commencement of Arnnual Assessments.

The mailntenancs assassments praovided for in
this Article shall commence as to each Lot upon the sooner of

G-

o



L0935

(1) the first day of the month following substantial
completion of construction of the Inmprovements on the Lot or
(1i) one year after the recording of this Declaration.
Construction shall be desmed subsbantlally completed upon the
House's successful ccmpletion of its final inspection by the
City of Albuquergue. The first such annual assessment snall
be prorated for each Lot for the pericd from the commencenent
as provided in this section to the start of the nex®: fiscal
yvear following such commencament.

ARTICLE 7
Duties and Reswonsibilities of Owners

Section 7.01: Owner's Resvonsibility to Repair.

Each Cwner shall be resvonsible for the
maintenance and repair of his House and his Lot including,
without limitation, the structure of, and surrounding the
House, the glass doors, windows and screens, the structure
interier, the plumbing, electrical, heating and air con-
ditioning systems servicing the House, water laterals sesrving
the lot, the House's exterior and roof, including painting
and surfacing, and for the prompt rebulldlng of his House in
the event of partial or complets destruction. The Owner

shall be responsible for cars and irrigation of the Lot
Landscaping.

Secticn 7.02: Parking Arsas. Venhicles.
For overnight parking, each Owner shall park
his vehicle in his garzge, except that when thers ars morsa

venicles usad by the Owner than his garage will accommodatea.

Section 7.03: Maintenance of Landscaping.

Each Owner siall maintain the landscaping on
his let in a neat and attractive manner. All grass, mass ,
plantings and other plantings shall be mowed, trimmed and cut
as necessary at regular intervals.

Section 7.04: Qbservance of Subdivision Res=~ictions and
Rules.
Each Owner shall comply with the Subdivision
Restrictions, the Site Plan, the Drainage Plan and Sub-
division rules and will cause and be responsible for Owner's
fanily, agents, guests, cont*actors, employees and any person
renting or leasing Owner's House to do likewise.
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Secticn 7.05: Richts of Action.

Each Owner and the Asscciation shall have a
right of action against Owners for failure to comply with the
provisions of this Article 7 of the Subdivision Restrictions.

ARTICLE 8
Constriction and Architsctural Cont—ol

Section 3.01: Architsctural Control Commitiese:

An Architectural Control Committee for the
Subdivisicn is hersby established consisting of the following
three persons:

MARGIE INMAN
ROBIN GRAGG
JOHN BROWN

At least one Beard member shall serve on the
Committee at all times. The Commititee shall serve at %the
pleasure of the Board who shall have the right to appeint,
reappelint and discharge members of the Commities at will., A
majerity of the members of the Cammitize may apwoint one
member of the Committee to act on and for the Commit:te

i b o S e w

Section 8.02: Construction of Improvements

a. BeZors anvone shall commence on any Lot
within the Subdiwvision the installation of consuoucticn of,
remodeling of, additicn to, or alteration of any Hcuse or
Improvenent of whatscever nature; and befors anvone shall
vaint, texture, repaint, retaxture, roof, or rergof the
extarior surfaces of any House or Improvement, there shall be .
submittad to the Committee plans and specificaticns as
fellows:

1. Preliminary or tentative plans and
specificaticns which shall clearly shew the
nature of tZe work or installation proposed
and the locaticn therszaqf, on the Lot, which
such preliminary or tentative plans shall
include sufficient description of matarials,
colors, texturess, etc. as shall enable the
Committee to evaluate whether the proposed
construction, alteration, installaticn, etec.
will comply with the Site Plan and will
harmcnize with the matif and style of the
Subdivisien, specifically all exterior stucco
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and roof colors within the Subdivisicn shall
be of the same color unless specific excsption
is made by the Committsze;

2. After approval of the praliminary or
tentative plans, including thersin any
requirements made by the Ccmmittee in the due
and proper exercise of its discretion and
powers, two complete sets of the final plans
and specifications; and

3. No Improvement of any kind,
installations, painting or texturing, shall
ever be, or permitisd to be, erectad,
congtruczed, installed, placed or maintained
en any Lot within the Subdivisicn, unless and
until the final plans, specifications and
elevations therafor shall have recaived
writtzan aporoval of the Committee. 21l such
final plans shall include plot plans showing
the lcocation on the Lot of all Improvements
prorosed to be censtructed and/or installed,

.  plantad, placed or maintained on the Lot and
shall further include elevations, togetier
with the provosad color scheme and texturss
for ruaofs and extericrs ther=of, indiecating
the matvarials for sanme.

The Commitiee is autherized to charge not
more than $100.00 for review of plans and specifications.
Pavment of the regquired charge shall be a part of, and
condition to, the submittal of plans and specificaticns for
committes approval.

b. The Committee shall appraove or disapprove
within thirty days afiter receipt thersof plans and specifica~
tions which have besn submitted to it. One sat of plans and
specifications, with the Committse'’s approval of disagproval
and requirements endorsed thereon, shall be rsturned to the
applicant and the other copy thersof, with a duplicats
_endorsement therson correspeonding to the first sat, shall he
retained in the Committee's files.

In the event that the Commitiese shall
fail to approve or disacprove the plans, specifications and
other information within thirty days after receipt thereaf by
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the Committse, then such approval shall not be resguizs
provided that no structure, bu*ldlng or other lmprovemen;
spall be installed, eractad, paintad, tex*d*ad altered or
modified which violates any of the Restrictions.

The Committee shall have the right and
power to disapprove any plans, specification or details
submitted to it, if the Committee shall find that the vlans
and specifications are not in accord with all provisions of
this Declaraticn, or if a deszgn or color scheme submittad is

not in harmony and accord with the Subdivision, or if the
plans and specifications are incomplete

c. If any Improvement or work is ccmpletad
or done without compliance with this Article, such Improve-
ment or work shall be demmea to have been dona in conmpliance
with this Article if no action has been commenced to enforcs
the provisions of this Article against such Improvement or
work within one (1) year of its completiocn.

Section 8.03: Estoppel Certificate.

Within thlr*j {30) days arfter written demand
is deliversd to the Committze by any Cwner, and upon payument
therawith to the Asscciaticon of a reasonable fze to caver
ccsts from time to time to be fixed by the Association, the
Ccmmittee shall provide Owner with an estoppel certificates
eXzcutad by an officer of the Asscciation and acknowledged,
certzifying with respect to any House owned by said Owner
that as of the date thers=of either (1) all Improvements and
otler work made or done upen or within said House by the
Owner, or otherwise, comply with this Declaration, or (2)
such Improvements or work do not so comply, in which event
the certificate shall also (a) identify the non-complying
Improvements and work ‘and (b) set forth with particularity
the cause or causes for such noncompliances. Any purchaser
from the Owner, cor mortgages or other encumbrancer shall be
entitled to rely on said certificate with respect to the
matiars thersin set forth, such matters being conclusive as
between Grantor, the Association, and all Owners and such
purchaser, and mortgagee.

Section 8.04: Liabilitv.
Neither the, Committee, the Board nor any
member thereof shall be liable to the Association or to any
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Qwner for any damage, loss, or prejudice suffarad cor claimed
on account of:

a. The approval of any plans, drawings, and
specifications, whether or not defective

b. The constructicn or performance of any
work, whether or not pursuant to approved plans, drawings,
and specifications,

c. The development or manner or development
of any property within the SublelSlon, or

d. The execution and recmrdwng of an
estoppel certificates whether or not the fac_s therein ars

cocrrect; provided, hewever, that the officer executing the
cer“lFicaua with the actual knewledge possassad by hlm, has
ted in good faith.

Without in any way limiting the gena?alltj of the forngLng,
the Committze, Board, or any member thersof, may, but is not
required to, consul; with or hear any Owner with respect o

any plans, drawings, or- specifications, or any‘cther proposal
submitted to it.

ARTICIE 9
Protachion of Securi*y Tntarsgts

Section 9.01: Aprvlication of Assessments to Mor<cacess.

The liens creatad under the Subdivisicn
Restrictlicns upcon any House shall be subject and subordinate
to, and shall not affect the rights of a mortgages under any
racorded first mortgage upon a Lot made in goocd faith and for
value, previded that after the foreclosurs of any such
mertgage the anount of all ma-ntenance and speclal assess-
ments, and all development assessments to the extant such
developnent assesssments relate to ex“enses incurrzed afitar
such forsclosura, assessed hersunder to the purchaser at
foreclosure sale, shall become a lien upon such lot uncn
rnccrdat*on of a notice thersof with the County Record

Section 9.02: Right to Notice

The Assoc1atlon shall provide all Eligible
Mortgagees with timely written notice of any delinguency in
the payment of monthly assessments, special assessments or
other charges due the Association by the Owner of a House
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which is subject to a first mortgage held, by any Eligible
Mortgagee and which delinquency remains uncursd for a period
of sixty (60) days or mor=.

Section 9.03: Limitation of Enforcement Acainst Mor-oaces
No violation by an Cwner of the Subdivision
Restricticns or enforcement of the Subdivision Restriction
agains® an Owner shall defeat or render invalid the lien of
any mortgagee made in good faith and for value against the
proverty of such Owner, but, the Subdivision Restrictions
shall be effective against any Owner whose title is acguired

by foreclosure, trustee's sale, voluntary convevance, or
otherwise.

Section 9.04: Rights of Mortgages toc Information.

A mortgacgee shall, upon written request, be
entitled to inspect the Declaration, By-Laws, Subdivision
Rules, books and records of the Association on the same basis
as a member. If a mortcagee furnishes the Association, in
writing, with its address, it shall be entitled to receive
within a rszasonable time financial statement for the
immediataly preceding fiscal year, free of charge and shall
receive notice of mestipngs on the same basis as members.

iJ.
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Section ©.05: Apclication of Subdivision Restricitions.

Except as provided in this Article or
specifically provided elseawhare in the Subdivisicn Restric-
tions, all mo r:gages and mertgagees ars bound by tae
provisions of the Subdivision Restrictions.

' e
._4

ARTICLE 10
TLimitation of Subdivision Rest-ictions on Grantor

Sec=ion 10.01: Limitation of Subdivision Restrictions on

Grantor.

Grantor is undertaking the work of construct-
ing a planned development and incidental Improvements within
the Subdivision. The completion of that werk and the sale,
rentazl and other disposition of the Houses is essential to
the establishment of the Subdivision. In order that said
work may be completed and said property be established and
fully occupied as rapidly as possible, nothing in this
Declaration shall be understood or construed to:

a. Prevent Grantor or its agents, emplovees,
and contractors from deing on the properties whatever is
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rzascnably necessary or advisable in connection with the
completicn of the work; or

b. Pravent Grantor or its agents, emnlcyans,
and contractors from eraciing, constructing and maintaining
on any parc or parts of the Subdivision, such structurss as
may be reasonanly necassary for the cenduct of its business
of completing the work and establishing the Subdivisien,
including, without limitation, sales offices, model units,
general business offices for its staff, employees and
contractor, and storage and Darking facilities for matarials
and ecuipment, and disposing of the Subdivision in parcels hy
sale, lease or otherwisa; or

c. Prevent Grantor from conducting on any
part of the properties its business of completing the work,
and of establiishing and disposing of the Subdivision: or

d. Prevent Grantor from maintaining such
sign or signs on the Subdivision as may be necessary for its
sale, lease, or dispeosition, or the sale, lease or disposi-
ticn of any Lot.

Seciicn 10.02: Use of Sukdivision MName.
Grantor may use the name of the Subdivision

and the Subdivision Restrictions in other suhdivisions or
rzjects, whether locatad adjacent to the Subdivision or not,
provicded such names have a distinctive number or aother
designaticn so that they are not identical with the names of
the Subdivision and Associaticn. Consent is hereby given o
Grantor and Grantor's assigns to uss such nages of a
Corporation and upcn request of Grantor, the Association
agrzes to execute a written consent authorizing Grantor o
use the same or similar name which Cansent will be filaed with
the Stats Corporation Commission and upon request of Grantor,
the Assoclation agrees to execute a written consent authoriz-
ing Grantor to use the same or similar names which consent
wilil be filed with the Stats Corporation Commission.

Section 10.03: Architsctural Control.

Iaprovements by Grantor and declarants to the
Subdivision do not require approval of the Committes.




e
s

Saction 10.64: No Amendment or Reneal.

The provision of this Article may not ke
amended or repealed without the consent of Grantor.

ARTICLE 11
Miscellaneous Provisions

Section 11.01: Amendment or Repezl: Duration.

a. During the existence of the two (2) class
voting structure, these Restrictions and any provisions
thereof which are in effesct with respect to all or par= of
the Subdivision, may be amended or repealed in the following
manner: :

1. The approval by seventy-five percent
(75%) vote or written consent cf the voting
power of the Class I membership in the
Association and the consent of the Class IT
Henber; and

2. The recordation of a certificata of

the Sacrstary or an Assistant Secretary of the

. Association setfing forth, in full, the .
amendment or amendments sa avpproved, including
any portion or portions of this Declaration
repealed, and certifying that such amendment
or amendments have been approved by the
raquired vote or consent of the Owners, and 11
necessary, by the rsquired percentage of
owners of a particular class of property or
Houses; and

Hy

3. If rsquirsd by the City of
Albugquerque an approved amendment tTo the Sits
Plan.

From and aftar conversion to a ong-class

voting structure, these Restrictions may be amended as stated

above, provided the vote or written consant is obtained from
members represanting both a saventy-five percent (75%)
majority of the total voting power of the Association and at
. least seventy~£five percent (75%) of the votes of members,
other than Grantor, and if rsquired by the City of
Albugquergue, an approved amendment to the Site Plan.
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At any time during which Grantor or-
Declarants are the only owners of property within the
Subdivisicn, Grantor may amend or correct these Restricticns
by a racorded instrument of amendment or correction, and if
required by the City of Albuquergue, an apoproved amendment to
the Site Plan.

b. All of the provisions of these Restrice-
tions shall continue and remain in full force and effect at
all times with respect to all praoperty, and each par:
ther=0f, included within the Subd1v1510n to the Ownexr and to
the Association subject, however, to the right to amend and
terminats as provided for in this Article, through Decemiper
31, 2037:; provided that these Restrictions shall terminats
if, within one (1) year prior to December 31, 2037, thers
shall be recordad an instrament directing the termination of
these Restrictions signed by two-thirds (2/3) of the Owners
of record title. These Restrictions in effact immediately
grlor to the expiraticn date shall, subject to the provisions
of Section 1l.0la., be continued autcmatically without any
further notice, for an additional period of ten (10) vears
unless within one (1) year prior to expiration of such

period thesa Restrichions are terminatad as set forth in this
Section.

ement: Non-Waiver; No Forfeaiturs,

Xcept to the extent ctherwise exprassly
provided herein, the Assccilaticn or any Owner or Owners shall
have the right to enforce anv and all of the provisions now
or hereaftsr imposed by tie Subdivision Restrictions ucpon
octher Owners, or upcon any praperty within the Subdivision.

Secticn 11.02: Enfor
a.

o~
C
—
L.

b. Except to the extant otherwise expressly
provided herein, any Owner cr Owners shall have the right to
enforce any and all of the provisions now or hersaftar
imposed by the Subdivision Restrictions upon the Asscciation.

c. Every act or omission whersby any ra-
striction, condition, or covenant of the Subdivision

Restrictions is vioclated, in whole or in part, is hereby
declared to be and to constitute a nuisance and may be
enjoined or abated, whether or not the relief sought is for
negative or afflrmatlve acticn, by the Association or by an
Owner or Owners, as provided for in this Section. Any
provisions to the contrary notwithstanding, only the
Association or its duly authorized agents may enforce by
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self-help any limitation, restriction, cavenant, condition,
or cbligation herein set forth.

d. Each remedy provided for in the Sub-
division Restrictions is cumulative and not exclusive.

e. The failurs to enforce the provisions of
any limitation, restriction, covenant, condition, obligatiocn,
lien, or charge of the Subdivision Restrictions shall not
canstituts a waiver of any right to enforce any such
provision or any other provision of the Subdivision Restrice-
tions.

£. No breach of any of the provisions of the
Subdivision Restriction shall cause any forfasiture of title
or reversion or bestcw any rigints of re-entry whatsoever.

g. Reasonable attornevy's fees and costs may
be awarded in any action brought to enforce the provisions of
the Subdivision Restrictions.

h. To the extant that these Restriciions
create:obligations to maintain- landscaping within the
Subdivisicn, which cbligaticns are imposed by the Sites Plan,
thesa obligations may be enforced against the Owners and/aer
the Association bv the City of Albuquergue.

Sec= on 11.03: Constructicon: Compliance wit
Severabilityv: Singular and Plural; Titles.
a. All of the limitaticns, restrictions,
covenants, and canditions of the Subdivisicn Restrictions
shall be liberally construed, together, to promotz and
effectuates the beneficial operation of the Subdivision.

b. No provision of the Subkdivision Restric-
tions shall be construed to excuse any person £rom observing
any law or regulation of any govermmental body having
jurisdiction over such person or the Subdivision.

c. Notwithstanding other provisions in this
Section, the limitations, restrictions, covenants, and
conditions of the Subdivision Restrictions shall be deemed
independent and severable, and the invalidity or partizl
invalidity of any provision, or portion thersof, of any of
such limitations, restrictions, covenants, or conditiaons
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shall not affect the validity or enforceability of any other
provision.

a. The singular shall include the plural and
the plural, the singular, unless the context raguires the
contrary, and the masculine, feminine ang neuter, as the
context requires.

e. The table of contents and all titles used
in the Subdivision Restrictions, including those of aArticles
and Sections, ars intended sclely for convenience of
reference and the same shall not, nor shall any of them
affect that which is set forth in such’ Articles, Sections,
nor any of the tarms or provisions of the Subdivision
Restrictions. BAny numbered or lettered subdivision of a
Section is referred to as "subsecticn" or "subsection " and
any indented portion of this Declaration which is unnumberead
and unlettered shall be referred tao as "Paragraph.™

Section 11.04: Lot Splitiing: Consolidation.

a. No Lot within the Subdivision shall be
split unless the Board shall have given its written cansant.

L. No two or more lots within the Suh-
division shall be consolidated into one Lot unless the Board
shall have given its written consent.

c. Notiling contained in this Sec*ion shall
apply te the splitting of any Lots by Grantor or the
consolidation of two or more Lots into one Lot by Grantor.

d. The Association can regquire a change in
the voting rights and assessment obligatiocn in any Lot split
or consolldation to keep the assessment and voting rights the
same aftar the split or . consolidation as they wers befors.

Saction 11.05: Qblications of Owners: Avoidance: Tarnination.
a. No Owner, through the abandonment of his

Lot, may avoid the burdens or obligations imposed on him by

the Subdivision Restrictions by virtue of his being an Owner.

b. Upon the conveyance, sale, assignment or
other transfer of a Lot to a new Owner, the transferring
Owner shall not be liable for any assessments levied with
r2spect to such Lot after the date such transfer is recorded,
provided such transferring Cwner notifies the Association of .
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the transfer as provided by the Subdivision Restricticns, and
no perscn, after the tarmination of his status as an Cwner
and prior to his again beccming an Owner, shall incur any of
the obligations or enjocy any ¢f the benefits of an Owner
under the Subdivision Restrictions following the date of such
termination.

Section 11.06: No Partition or Severance of Tnterasts.

There shall be no partition or severances aof
any Lot, from the Subdivision and the Grantor, Board,
Associlation and Owners shall not seek to partition or ssver
any part of a Lot from the Subdivision, nor shall they have
any right to maintain an action for judicial partition in
cennection with the Subdivision unless such right is
expressly given by the Subdivision Restrictions. This
provisicn shall not preavent the partition of any Lot or Lets
held in joint aownership as long as no physical partition
takes place and there is no severance from any incident af
the Suhdivision Restrictions. No Cwnar shall sever his Iot
rom its intersst in the Asscciation.

Saction 11.07: Notices; Documents;: Delivery.

: Any notice or other document peraittad or
required by the Sukdivisicn Restricticns te be deliverzd may
be delivered eitlher perscnally or by mail. If delivexry is
made by mail, it shall ke deemed to have been deliverad
seventy-twe (72) hours arfter a copv of the same has been
deposited in the United States mail, postage prepaid,
addrassed as follows:

If to an Qwner: At any House within the
Subdivisicn owned by the Owner or at such
ogther address given by Owner to the Associa-
ion, in writing.

-

TZ o Grantor or to the Association: c¢/o
Peppertrese Development Partners, 7801 Acadeny,
N.E., Building 1, Suit= 101, Albuquergus, New
Mexico, 87109.

Any such address may be changed from time to time by any
Qwner, or by Grantor by notics in writing, delivered to the
Associaticon, or by the Asscciation, by notice in writing,
delivered to all Owners.
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Section 11.08: Qwnership of Proper=wy.

All funds and facilities provided for by the
Subdivision Restrictions and all property of any kind held by
the Association and derived from assessments of members,
proceeds of insurance carried or ebtained by the Asscocilatian,
proceeds of bonds payable to the Association or payment
recaived for damages to the Subdivision, and any right or
interest in any such property shall belong toc the Owners in
proportion to each Owner's shars of the maintenance assess—
ment, and no assassment or the proceeds of any assessment
shall be considersd income to the Association. No perscn has
any right to appropriats or make use of such property, except
as provided by the Subdivision Restrictions until and unless
thera has been a partition or distribution of such property.
All such property shall be appurtenant to each Lot in
propertion to each Lot's shars of the maintesnance assessment
and may not be savered or separated from any House, and any
sale, transfer, or convevance of the beneficial interest of
the fee of zany House shall crerate %o Sransfer the Owner's
rights in such property without the requirement of any
express raferences thersto. :

Section 11.09: Transfer of Common Area: Resar=vation of

Easaments and Richts of Wav.

By the Recording of this Declaration, Grantor
shall transfer and convey to the Associlation, and the
Asscciation shall accept, the Common Areas. The Grantor
makes no warranty or representation to the Association or the
Cwners regarding the Cocmmon Areas, *he Improvements con-
stmucted thereon or the Landscaping therein, and the
Assccilation and the Owners accept them "as is". The Comman
Ar=3s may be subject to any or all of the following excap~
tions, liens, and encumbrances:

a. The lien of real property taxes and
assassments not delinguent;

b. Such eassments and rights of way as may
have been offered for dedication to a political subdivision
or public organization, or public utility corporaticn;

c. Such easements and rights of way,
licenses or rights of usa on, over, or under all ar any part
of any such property or structures or Improvements therson as
may be reserved to Grantor or grantad to any Owner for the
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use thereof in accordance with the provisions of these
Restrictions;

d. Obligations 1moosed dirsctly or
indirsctly, by virtue of any statuts, law ordinance,
resolution, or rsgqulation of the United States of America,
the State of New Mexico, or any other political subdivision
or public organluatlon having 3ur1$d1ctlon ovar such
property, or by virtue of any organization or body politic
creatad pursuant to any such statute, law, ordinance or
regulation; and

e. Any other lien, encumbrance, or defect of
title of any kind whatscever (other than of the type which
would, at any time, or from time to time, create a lien upon
such property to secure an obligation to pay mnoney) which
would not matavlally and actually prejudice Owners in their
use and enjoyment of such properity.

IN WITNHNESE WHEREQF, Declarant has executed

this Dec&a?atﬂon the day and year first above written.
: PEPPERTREEZ DEVELOPMENT PARTNERS,
A New))echo Genera] artﬁarshln

By Audﬁ (2 w«VWHAA_,
Chr;skopper C. inman,
General Partner

STATE OF NEW MEXNICO

T Nt N
in
n
L]

COUNTY OF BERNALILIO

N %

on Noevember & ;, 1987, before me,
the undersigned, a Notary Public in and for said State,
personally appearsd CHRISTOPHER C. INMAN, known to me tao be a
General Partner of PEPPERTRER DEV“LOPMENT PARTNERS, a New

Mexico general partnership, on behalf of said partnership.

WITNESS my hand and cff1c1al seal.

Cﬁ* ﬁi¢-}§;4914:£;a4/

Notary Public in and for said
County and State

RES514COV.8
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