“School” means an organization of students for instructional purposes
on an elementary, middle or junior high school, secondary or high school, [or
other public school level authorized under the rules of the State Board of
Education]. The term “school” does not include facilities dedicated exclusively
to the education of adults. If needed, insert appropriate definitions from
8 775.0862(1)(b), Fla. Stat. for “private school” or “voluntary prekindergarten
education program’ or “early learning program’ or “public school as described
ins. 402.3025(1)” or “the Florida School for the Deaf and the Blind” or the
“Florida Virtual School” or the “K-8 Virtual School.”

“Student” means a person younger than 18 years of age who is enrolled
at a school.

Lesser Included Offenses

I included off | | identified for this offense.

SOLICITING A PARENT, LEGAL GUARDIAN, OR CUSTODIAN
OF A CHILD FOR UNLAWFUL SEXUAL CONDUCT USING
COMPUTER SERVICES OR DEVICES — 847.0135(3)(b)
CATEGORY ONE CATEGORY TWO |EFLA.STAT. |INS. NO.
None

Unlawful use of two- | 934.215 29.26
way communications
device

Comment

This instruction was adopted in 2009 [6 So. 3d 574] and amended in 2013
[122 So. 3d 263], ard-2015 [163 So. 3d 478], and 2017.

11.17(c) TRAVELING TO MEET A MINOR
8 847.0135(4)(a), Fla. Stat.

To prove the crime of Traveling to Meet a Minor, the State must prove
the following two elements beyond a reasonable doubt:
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1. (Defendant) used a[n] [computer on-line service] [Internet service]
[local bulletin board service] [device capable of electronic data
storage or transmission] to [seduce] [solicit] [lure] [entice]
[attempt to [seduce] [solicit] [lure] [entice]] a [child] [person
believed by the defendant to be a child] to engage in [(insert illegal
act in chapter 794, 800, or 827 as alleged in the charging instrument)]
[unlawful sexual conduct].

2. (Defendant) then [traveled] [attempted to travel] [caused another
to travel] [attempted to cause another to travel] [within this state]
[to this state] [from this state] for the purpose of [(insert violation
of chapter 794, 800, or 827 as alleged in the charging instrument)]
[unlawful sexual conduct] with a [child] [person believed by the
defendant to be a child].

The mere fact that an undercover operative or law enforcement officer
was involved in the detection and investigation of this offense shall not
constitute a defense from prosecution.

Definitions.
A “child” means any person, whose identity is known or unknown, less
than 18 years of age.

Give the following definitions if applicable. Additional definitions can be
added as applicable depending on the nature of the alleged illegal conduct. See §
847.001, Fla. Stat.

“Sexual conduct” means actual or simulated sexual intercourse, deviate
sexual intercourse, sexual bestiality, masturbation, or sadomasochistic abuse;
actual lewd exhibition of the genitals; actual physical contact with a person’s
clothed or unclothed genitals, pubic area, buttocks, or, if such person is a
female, breast with the intent to arouse or gratify the sexual desire of either
party; or any act or conduct which constitutes sexual battery or simulates that
sexual battery is being or will be committed. A mother’s breastfeeding of her
baby does not under any circumstance constitute “sexual conduct.”

“Sadomasochistic abuse” means flagellation or torture by or upon a
person or animal, or the condition of being fettered, bound, or otherwise
physically restrained, for the purpose of deriving sexual satisfaction, or
satisfaction brought about as a result of sadistic violence, from inflicting harm
upon another or receiving such harm oneself.
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“Sexual battery” means oral, anal, or vaginal penetration by, or union
with, the sexual organ of another or the anal or vaginal penetration of another
by any other object; however, sexual battery does not include an act done for
a bona fide medical purpose.

Lakey v. State, 113 So. 3d 90 (Fla. 5th DCA 2013).
“An object” includes a finger.

“Deviate sexual intercourse” means sexual conduct between persons not
married to each other consisting of contact between the penis and the anus,
the mouth and the penis, or the mouth and the vulva.

“Sexual bestiality” means any sexual act, actual or simulated, between a
person and an animal involving the sex organ of the one and the mouth, anus,
or vagina of the other.

Give if applicable. § 775.0862, Fla. Stat.

Enhancement for sexual offense against student by school authority figure.

If you find that (defendant) committed the crime of Traveling to Meet a
Minor, you must also determine whether the State has proved beyond a
reasonable doubt that (defendant) was an authority figure at a school and
(victim) was a student at the same school.

“Authority figure” means a person 18 years of age or older who is
employed by, volunteering at, or under contract with a school.

“School” means an organization of students for instructional purposes
on an elementary, middle or junior high school, secondary or high school, [or
other public school level authorized under the rules of the State Board of
Education]. The term “school” does not include facilities dedicated exclusively
to the education of adults. If needed, insert appropriate definitions from
§ 775.0862(1)(b), Fla. Stat. for “private school” or “voluntary prekindergarten
education program’ or “early learning program” or “public school as described
ins. 402.3025(1)” or “the Florida School for the Deaf and the Blind” or the
“Florida Virtual School” or the “K-8 Virtual School.”

“Student” means a person younger than 18 years of age who is enrolled
at a school.
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IN THE CIRCUIT COURT OF THE s|23/%
SECOND JUDICIAL CIRCUIT, IN AND
FOR LEON COUNTY, FLORIDA.

STATE OF FLORIDA

\£]
CASE NO. 2017CF526

DARRELL HARVEY,

Defendant
******************************

FINAL JURY INSTRUCTIONS

INTRODUCTION TO FINAL INSTRUCTIONS

Members of the jury, I thank you for your attention during this trial. Please
pay attention to the instructions I am about to give you.

STATEMENT OF CHARGE

Darrell Harvey, the defendant in this case, has been accused of the crimes of
traveling to meet a minor; soliciting a child for unlawful sexual conduct using
computer service or electronic device; and tampering with physical evidence.

COUNT 1

TRAVELING TO MEET A MINOR
§ 847.0135(4)(a), Fla. Stat.

To prove the crime of Traveling to Meet a Minor, the State must prove the
following two elements beyond a reasonable doubt:

1.  Darrell Harvey used a computer on-line service, Internet service, local
bulletin board service, or device capable of electronic data storage or
transmission to seduce, solicit, lure, entice, or attempt to seduce,

Filed in open zurt on




solicit, lure, or entice a person believed by the defendant to be a child
to engage in unlawful sexual conduct.

2. Darrell Harvey then traveled within this state for the purpose of
unlawful sexual conduct with a person believed by the defendant to be
a child.

The mere fact that an undercover operative or law enforcement officer was
involved in the detection and investigation of this offense shall not constitute a
defense from prosecution.

A “child” means any person, whose identity is known or unknown, less than
18 years of age.

“Qexual conduct” means actual or simulated sexual intercourse, deviate
sexual intercourse, sexual bestiality, masturbation, or sadomasochistic abuse;
actual lewd exhibition of the genitals; actual physical contact with a person’s
clothed or unclothed genitals, pubic area, buttocks, or, if such person is a female,
breast with the intent to arouse or gratify the sexual desire of either party; or any
act or conduct which constitutes sexual battery or simulates that sexual battery is
being or will be committed. A mother’s breastfeeding of her baby does not under
any circumstance constitute “sexual conduct.”

“Sexual battery” means oral, anal, or vaginal penetration by, or union with,
the sexual organ of another or the anal or vaginal penetration of another by any
other object; however, sexual battery does not include an act done for a bona fide
medical purpose.

“An object” includes a finger.
COUNTII

SOLICITING A PERSON BELIEVED BY THE
DEFENDANT TO BE A CHILD FOR UNLAWFUL SEXUAL CONDUCT
USING COMPUTER SERVICES OR DEVICES
§ 847.0135(3)(a), Fla. Stat.




To prove the crime of Soliciting a Person Believed by the Defendant to be a
Child for Unlawful Sexual Conduct Using Computer Services or Devices, the State
must prove the following three elements beyond a reasonable doubt:

1.  Darrell Harvey knowingly used a computer on-line service,
Internet service, local bulletin board service, or device capable
of electronic data storage or transmission to contact the victim.

2. The victim was a child or a person believed by the defendant to
be a child.

3. During that contact, Darrell Harvey seduced, solicited, lured,
enticed, or attempted to seduce, solicit, lure, or entice the victim
to engage in unlawful sexual conduct with a child or with a
person believed by the defendant to be a child.

The mere fact that an undercover operative or law enforcement officer was
involved in the detection and investigation of this offense shall not constitute a
defense from prosecution.

If you find Darrel Harveyg ilty of Soliciting a Child afawful Sexual
Conduct Using Computer Services or Dewie

the State proved beyond-a-reasonable doubt that during-the-cantact, Darrel Harvey
misrepresented Hiis age to the person believed by the defendant to beaehild.

A “child” means any person, whose identity is known or unknown, less than
18 years of age.

“Sexual conduct” means actual or simulated sexual intercourse, deviate
sexual intercourse, sexual bestiality, masturbation, or sadomasochistic abuse;
actual lewd exhibition of the genitals; actual physical contact with a person’s
clothed or unclothed genitals, pubic area, buttocks, or, if such person is a female,
breast with the intent to arouse or gratify the sexual desire of either party; or any
act or conduct which constitutes sexual battery or simulates that sexual battery is
being or will be committed. A mother’s breastfeeding of her baby does not under
any circumstance constitute “sexual conduct.”
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“Sexual battery” means oral, anal, or vaginal penetration by, or union with,
the sexual organ of another or the anal or vaginal penetration of another by any
other object; however, sexual battery does not include an act done for a bona fide
medical purpose.

“An object” includes a finger.

COUNT IIT

TAMPERING WITH OR FABRICATING
PHYSICAL EVIDENCE
§ 918.13 Fla. Stat.

To prove the crime of Tampering with Physical Evidence, the State must
prove the following two elements beyond a reasonable doubt:

1.

Darrel Harvey knew that an investigation by a duly constituted law
enforcement agency of this state was about to be instituted.

Darrel Harvey altered, destroyed, concealed or removed items of
evidentiary value from his cellphone with the purpose to impair its
verity or availability in the investigation.

ENTRAPMENT

The defense of entrapment has been raised. Darrel Harvey was entrapped if:

1.

he was, for the purpose of obtaining evidence of the commission of a
crime, induced or encouraged to engage in conduct constituting the
crimes of traveling to meet a minor and/or soliciting a person believed
to be a child for unlawful sexual conduct using computer services or
devices, and

he engaged in such conduct as the direct result of such inducement or
encouragement, and

the person who induced or encouraged him was a law enforcement
officer or a person engaged in cooperating with or acting as an agent
of a law enforcement officer, and




4. the person who induced or encouraged him employed methods of
persuasion or inducement which created a substantial risk that the
crime would be committed by a person other than one who was ready
to commit it, and

5. Darrel Harvey was not a person who was ready to commit the crime.

It is not entrapment if Darrel Harvey had the predisposition to commit the
crime of traveling to meet a minor and/or soliciting a person believed to be a child
for unlawful sexual conduct using computer services or devices. Darrel Harvey
had the predisposition if before any law enforcement officer or person acting for
the officer persuaded, induced, or lured Darrel Harvey, he had a readiness or
willingness to commit the crime of traveling to meet a minor and/or soliciting a
person believed to be a child for unlawful sexual conduct using computer services
or devices if the opportunity presented itself.

It also is not entrapment merely because a law enforcement officer, in a
good faith attempt to detect crime,

a. provided the defendant the opportunity, means, and facilities to
commit the offense, which the defendant intended to commit and
would have committed otherwise.

b. used tricks, decoys, or subterfuge to expose the defendant's
criminal acts.

c. was present and pretending to aid or assist in the commission of
the offense.

On the issue of entrapment, the defendant must prove to you by the greater
weight of the evidence that a law enforcement officer or agent induced or
encouraged the crime charged. Greater weight of the evidence means that evidence
which is more persuasive and convincing. If the defendant does so, the State must
prove beyond a reasonable doubt that the defendant was predisposed to commit the
crime of traveling to meet a minor and/or soliciting a person believed to be a child
for unlawful sexual conduct using computer services or devices. The State must
prove defendant's predisposition to commit the crime of traveling to meet a minor
and/or soliciting a person believed to be a child for unlawful sexual conduct using




- computer services or devices existed prior to and independent of the inducement or
encouragement.

An informant is an agent of law enforcement for purposes of the entrapment
defense.

If you find that the defendant was entrapped, you should find the defendant
not guilty of the crime of traveling to meet a minor and/or soliciting a person
believed to be a child for unlawful sexual conduct using computer services or
devices. If, however, you find that the defendant was not entrapped, you should
find the defendant guilty if all of the elements of the charge have been proved.

PROOF OF INTENT

The intent with which an act is done is an operation of the mind and,
therefore, is not always capable of direct and positive proof. It may be established
by circumstantial evidence like any other fact in a case.

PLEA OF NOT GUILTY; REASONABLE DOUBT;
AND BURDEN OF PROOF

The defendant has entered a plea of not guilty. This means you must
presume or believe the defendant is innocent. The presumption stays with the
defendant as to each material allegation in the information through each stage of
the trial unless it has been overcome by the evidence to the exclusion of and
beyond a reasonable doubt.

To overcome the defendant's presumption of innocence, the State has the
burden of proving the crime with which the defendant is charged was committed
and the defendant is the person who committed the crime.

The defendant is not required to present evidence or prove anything.

Whenever the words "reasonable doubt" are used you must consider the
following:

A reasonable doubt is not a mere possible doubt, a speculative, imaginary or
forced doubt. Such a doubt must not influence you to return a verdict of not
guilty if you have an abiding conviction of guilt. On the other hand, if, after
carefully considering, comparing and weighing all the evidence, there is not




an abiding conviction of guilt, or, if, having a conviction, it is one which is

1.

not stable but one which wavers and vacillates, then the charge is not proved
beyond every reasonable doubt and you must find the defendant not guilty
because the doubt is reasonable.

It is to the evidence introduced in this trial, and to it alone, that you are to
look for that proof.

A reasonable doubt as to the guilt of the defendant may arise from the
evidence, conflict in the evidence, or the lack of evidence.

If you have a reasonable doubt, you should find the defendant not guilty. If
you have no reasonable doubt, you should find the defendant guilty.

WEIGHING THE EVIDENCE

It is up to you to decide what evidence is reliable. You should use your
common sense in deciding which is the best evidence and which evidence should
not be relied upon in considering your verdict. You may find some of the evidence
not reliable, or less reliable than other evidence.

You should consider how the witnesses acted, as well as what they said.
Some things you should consider are:

Did the witness seem to have an opportunity to see and know the
things about which the witness testified?

Did the witness seem to have an accurate memory?

Was the witness honest and straightforward in answering the
attorneys’ questions?

Did the witness have some interest in how the case should be decided?

Does the witness’s testimony agree with the other testimony and other
evidence in the case?

Has the witness been offered or received any money, preferred
treatment, or other benefit in order to get the witness to testify?




7. Did the witness at some other time make a statement that is
inconsistent with the testimony he or she gave in court?

Whether the State has met its burden of proof does not depend upon the
number of witnesses it has called or upon the number of exhibits it has offered, but
instead upon the nature and quality of the evidence presented.

The fact that a witness is employed in law enforcement does not mean that
his or her testimony deserves more or less consideration than that of any other
witness.

It is entirely proper for a lawyer to talk to a witness about what testimony the
witness would give if called to the courtroom. The witness should not be
discredited by talking to a lawyer about his or her testimony.

You may rely upon your own conclusion about the credibility of any
witness. A juror may believe or disbelieve all or any part of the evidence or the
testimony of any witness.

DEFENDANT NOT TESTIFYING

The constitution requires the State to prove its accusations against the
defendant. It is not necessary for the defendant to disprove anything. Nor is the
defendant required to prove his innocence. It is up to the State to prove the
defendant’s guilt by evidence.

The defendant exercised a fundamental right by choosing not to be a witness
in this case. You must not view this as an admission of guilt or be influenced in
any way by his decision. No juror should ever be concerned that the defendant did
or did not take the witness stand to give testimony in the case.

DEFENDANT’S STATEMENTS

A statement claimed to have been made by the defendant outside of court
has been placed before you. Such a statement should always be considered with
caution and be weighed with great care to make certain it was freely and
voluntarily made.

Therefore, you must determine from the evidence that the defendant’s
alleged statement was knowingly, voluntarily, and freely made.




In making this determination, you should consider the total circumstances,
including but not limited to

1. whether, when the defendant made the statement, he had been
threatened in order to get him to make it, and

2. whether anyone had promised him anything in order to get him to
make it.

If you conclude the defendant’s out of court statement was not freely and
voluntarily made, you should disregard it.

RULES FOR DELIBERATION

These are some general rules that apply to your discussion. You must follow
these rules in order to return a lawful verdict:

1. You must follow the law as it is set out in these instructions. If you
fail to follow the law, your verdict will be a miscarriage of justice.
There is no reason for failing to follow the law in this case. All of us
are depending upon you to make a wise and legal decision in this
matter.

2. This case must be decided only upon the evidence that you have
heard from the testimony of the witnesses and have seen in the form
of the exhibits in evidence and these instructions.

3. This case must not be decided for or against anyone because you
feel sorry for anyone, or are angry at anyone.

4, Remember, the lawyers are not on trial. Your feelings about them
should not influence your decision in this case.

5. Your duty is to determine if the defendant has been proven guilty or
not, in accord with the law. It is the judge’s job to determine a
proper sentence if the defendant is found guilty.

6.  Whatever verdict you render must be unanimous, that is, each juror
must agree to the same verdict.




7. Your verdict should not be influenced by feelings of prejudice, bias,
or sympathy. Your verdict must be based on the evidence, and on
the law contained in these instructions.

CAUTIONARY INSTRUCTION

Deciding a verdict is exclusively your job. I cannot participate in that
decision in any way. Please disregard anything I may have said or done that made
you think I preferred one verdict over another.

VERDICT

You may find the defendant guilty as charged in the information or guilty of
such lesser included crimes as the evidence may justify or not guilty.

If you return a verdict of guilty, it should be for the highest offense which has
been proven beyond a reasonable doubt. If you find that no offense has been proven
beyond a reasonable doubt, then, of course, your verdict must be not guilty.

Only one verdict may be returned as to each crime charged. The verdict must
be in writing and for your convenience the necessary verdict form has been prepared
for you. It is as follows (read verdict form).

CLOSING ARGUMENT
Both the State and the defendant have now rested their case.

The attorneys now will present their final arguments. Please remember that
what the attorneys say is not evidence or your instruction on the law. However, do
listen closely to their arguments. They are intended to aid you in understanding the
case. Each side will have equal time, but the State is entitled to divide this time
between an opening argument and a rebuttal argument after the defense has given
its closing argument.

SUBMITTING CASE TO JURY

In just a few moments you will be taken to the jury room by the bailiff. The
first thing you should do is choose a foreperson who will preside over your




deliberations. The foreperson should see to it that your discussions are carried on
in an organized way and that everyone has a fair chance to be heard. It is also the
foreperson’s job to sign and date the verdict form when all of you have agreed on a
verdict and to bring the verdict form back to the courtroom when you return.

During deliberations, jurors must communicate about the case only with one
another and only when all jurors are present in the jury room. You are not to
communicate with any person outside the jury about this case. Until you have
reached a verdict, you must not talk about this case in person or through the
telephone, writing, or electronic communication, such as a blog, twitter, e-mail,
text message, or any other means. Do not contact anyone to assist you during
deliberations. These communications rules apply until I discharge you at the end of
the case. If you become aware of any violation of these instructions or any other

instruction I have given in this case, you must tell me by giving a note to the
bailiff.

If you need to communicate with me, send a note through the bailiff, signed
by the foreperson. Please do not tell me the current vote in your deliberations or
anything that would indicate the current division in the jury. If you have questions,
I will talk with the attorneys before I answer, so it may take some time. You may
continue your deliberations while you wait for my answer. I will answer any
questions, if I can, in writing or orally here in open court.

Your verdict finding the defendant either guilty or not guilty must be
unanimous. The verdict must be the verdict of each juror, as well as of the jury as
a whole.

During the trial, items were received into evidence as exhibits. During your
deliberations, you may examine whatever exhibits you think will help you in your
deliberations. These exhibits will be sent into the jury room with you when you
begin to deliberate.

In closing, let me remind you that it is important that you follow the law
spelled out in these instructions in deciding your verdict. There are no other laws
that apply to this case. Even if you do not like the laws that must be applied, you
must use them. For two centuries we have lived by the constitution and the law. No
juror has the right to violate rules we all share.




