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on the basis of sex, be excluded from
participation in, be denied the benefits

of, or be subjected to discrimination
under any education program or activity
recel ving feder al i

20 U.S.C. A1681(a)
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itle IX of the Education

Amendments Act of
1972

20 U.S.C. A1681
Signed on June 23, 1972

i
/

@

5| © Copyright Kriha Boucek LLC



TITLE IX—PROHIBITION OF SEX DISCRIMINATION
SEX DISCRIMINATION PROHIBITED

Skc. 901. (a) No person in the United States shall, on the basis of
sex, be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any education program or activity
recelvmg Federal financial assistance, ex:{)t that: Ry

(1) in to admissions to educational institutions, this .
section shall apply only to institutions of vocational education.
professional education, and graduate higher education, and to a e S I n a
public institutions of undergraduate higher education ;
(2) i:h:ﬁgard to admissions to educational institutions, this

section not apply (A) for one year from the date of enact-
ment of this Act, nor for six years after such date in the case of an — a e S a u e
educational institution which has begun the process of changing

from being an institution which admits only students of one sex

wnl ing an institution which adhn:t?o students of both sexl;cis,hbut

only if it is car out a p rsuchaclu.?wcis

appyroved b the%mimioner of Education or (B) for seven

years from the date an educational institution begins the process of

c

ing from being an institution which admits only students .
of only one sex to being an institution which admits students of .
both sexes, but onl ifxtlscarx'yingom;flan for such a change
yvhtihc: lx:;ppmved y the Commissioner of Education, whichever
is r;

(2 this section shall not apply to an educational institution
which is controlled by a religious organization if the application
of this subsection would not be consistent with the religious tenets
of such organization;

(4) this section shall not apply to an educational institution
whose primary fpm'pose is the training of individuals for the mili-
tary services of the United States, or the merchant marine; and

(5) in regard to admissions this section shall not apply to any
public institution of undergraduate higher education which is an
institution that traditionally and continually from its establish-
ment has had a policy of admitting only students of one sex.

(b) Nothing contained in subsection (a) of this section shall be
B | interpreted to require any educational institution to grant preferential
or disparate treatment to the members of one sex on account of an



https://www.govinfo.gov/content/pkg/STATUTE-86/pdf/STATUTE-86-Pg235.pdf

1972 Y 2020

A In 1972, Congress was primarily concerned with equal
access for men and women to school admission, school-
related activities (like sports), and employment in schools.

Al n t he,cdugsaiversally held that sex-based
discrimination also includes actions based on sex, including
sexual harassment, sexual assault and sexual violence.

A Today, Titl e | X0s protective
transgender and LGBTQ individuals.

@



Transgender Students and Staff

The lllinois Human Rights Act prohibits discrimination based on the
following in lllinois public schools [775 ILCS 5/1-102(A)]:

Race, color, religion, sex, national origin, ancestry, age, order of
protection status, marital status, physical or mental disability, military
status, sexual orientation, pregnancy, or unfavorable discharge from
military service someone's actual or perceived sexual orientation,
which is defined to include heterosexuality, homosexuality,
bisexuality and gender-related identity.

On June 30, 2019, Governor J.B. Pritzker signed an executive order
that protects the rights of transgender students attending public
schools. @



https://www.ilga.gov/legislation/ilcs/ilcs5.asp?ActID=2266&ChapterID=64

Who are the parties involved?

A Complainant: an individual who is alleged to be the victim of conduct that could constitute a
Title IX violation

A Respondent: an individual who has been reported to be the perpetrator of conduct that
could constitute a Title IX violation

A Title IX Coordinator: schools must designate a Title IX Coordinator to coordinate all the
27 ols 1 B0 B0 e SN NeR - B I o e chs O i o T e W 0 ] R VIO TV o 0 P £ Tl T ot B Rl sy B =B el ) 6

A Investigator: individual who investigates allegations of Title IX misconduct in a formal
complaint and creates an investigative report

A Decision-Maker: individual who makes a determination of responsibility based on the
Investigation report, evidence and statements resulting from a formal complaint; cannot be
the same person(s) as the Title IX Coordinator or Investigator

A Appeal Decision-Maker (internal appeal): individual (or board) who reviews the appeal of
any determination of responsibility; cannot be the same person as the Title IX Coordinator,
Investigator or Decision-Maker
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What isTitle IX Misconduct Based on Sex?

1. Quid pro quo offer based on sex: employee (not student)
offers some kind of aid-benefit-service in exchange for
unwelcome sexual conduct ‘

2. Violence based on sex: sexual assault, dating violence,
domestic violence and/or stalking, as defined in the Clery Act
and the Violence Against Women Act (VAWA)

3. Sexual harassment:
A Unwelcome sexual conduct (or conduct based on sex)
A So severe AND pervasive AND objectively offensive

A That it effectively denies a person equal access to | <
educational programs or activities @




Location of the Misconduct

Title IX only applies to conduct that occurs during educational
programs or activities, both on-campus and off-campus.

his includes locations, events or circumstances over which
the school exercises substantial control over the respondent
(perpetrator) and the context in which the misconduct occurs. -

A A school district may address sexual harassment affé-cti'hg Its

students or employees that f a
In any manner the school district chooses, including providing

supportive measures and/or pursuing d|SC|pI|ne | @




o To o P T» o Do I»

Examples

At a high school football game?
During class or in the hallways?

On the bus?

On a field trip to the Zoo?

At a studentos jJjob at the

At a studentds home?

On a studentoos Instagra‘m page?

On a Spanish Immersion Trip in Mexico?




In the United States

A The facts underlying a Title IX complaint must arise in the
United States. Misconduct that occurs abroad does not fall
under the purview of Title IX (although it could still be subject
to the school 6s disciplinary




Compl ail nant os Enr ol

A At the time of filing a Title X complaint, the Complainant
must be participating in or attempting to participate in the
school 0s educati onal program

@




6 Phases of the Title IX Process




Actual Knowledge is Required

Title IX applies when school personnel have actual
knowledge either informally through a verbal or written
report (including anonymous reports) of sexual

harassment or allegations of misconduct based on sex.

InK-1 2 s ¢ hool amsensployweds ,c am have-

knowledge.

@
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Formal Title IX Complaint

A formal Title IX process is (generally speaking) not necessary in
situations where the building administration and families reach
consensus on how to move forward under the circumstances.

Many situations involving misconduct based on sex are resolved at

the building level without the filing of a formal Title IX complaint.
Remember that the filing of a Title IX complaint is always the decision
of the complainant and his/her parents. Complainants should never

be dissuaded-or discouraged from filing a Title-1X complaint. ——

When a formal Title IX complaint is filed, the school must respond by
following the grievance procedures contained in-board policy 2:265.

A Title IX"complaint may be withdrawn by the complainant at any

time. @




Formal Title IX Complaint

School personnel must

respond promptly and in a

manner that i1s not

deliberately indifferent.

Must offer supportive -

measures to both
complainants and

respondents

~—Must treat complainants
and respondentsvequitably

- restore equal access.

Promptly: without unnecessary delay
under the circumstances

Deliberately indifferent: clearly
unreasonable In light of known
—circumstances M R

” Eqmtably equal falr and |mpart|al

Supportive measures: no_n-punltlve
Individualized services offered free of
charge as appropriate In order to




Formal Complaint Signed by School Staff

T-here are some ¢l rcumstances under W h |
coordinator Asignso a formal <compl ai nt

When would this be necessary?

If the complainant is not willing or eligible (e.g., has graduated)
A potential safety risk continues for other students/employees

OoOn On

6 A staff member is accused of committing sexual misconduct against a student

Examples:

The school has actual knowledge of a pattern of alleged sexual harassment by a
perpetrator in a position of authority

(@]

6 The school wishes to investigate allegations in order to determine whether it has
probable cause to find that an employee is engaging in sexual misconduct
6 A Title IX coordinator receives multiple reports of sexual harassment against the

same respondent




Informal Resolution Is (Sometimes) an Option

A After a formal complaint is filed, the parties may agree to engage in information
resolution of the complaint

A Requirements for informal resolution:

6 Can never be compelled; parties must mutually agree

May be facilitated at any time before a determination regarding responsibility
IS reached

Parties must provide written consent to participate in the informal resolution
process

Before conclusion of the informal resolution process, either party has the right
to withdraw their consent and return to the grievance/complaint procedure

(@]

o

(@]

A Keep in mind that school districts are not allowed to use informal resolution for

all egations of an empl oyeeds sexual @c



New Legislation re Forensic Interviews
by the Child Advocacy Center (CAC)

55 ILCS 80/4.5 new
Effective January 1, 2020

Sec. 4.5. Forensic interviews; electronic recordings.

(a) Parental consent is no longer required for a forensic interview
to be electronically recorded by the CAC. Failure to record does
not render a forensic interview inadmissible.

(b) The recording of a forensic interview may be provided to school
districts in relation to an administrative hearing (teacher dismissal,
student expulsion, etc.) to limit re-traumatization of the child victim.

@




Impartiality slide #1)

A We all have biases, whether conscious or unconscious
6 https://implicit.harvard.edu/implicit/

7
~

6 https://trustandjustice.org/resources/intervention/implicit-bias

Resist the urge to categorize people or situations
Reflect critically on your own identity and experience

Recognize when your identity and experience may affect your judgment

o o Io Ix

Hold yourself accountable and seek opportunities for continuous
Improvement
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https://implicit.harvard.edu/implicit/
https://trustandjustice.org/resources/intervention/implicit-bias

Impartiality (slide #2)

A Being impartial means setting aside preconceived beliefs and the urge to judge.

A Being impartial means listening equally to all sides and perspectives and
focusing on understanding the viewpoints of all involved.

Listening impartially to others takes time

Listening impartially requires awarenessof oneds own bi ases
Listening impartially means asking questions that open up dialogue, rather

than close it down

Oun On On

A Strategies for demonstrating impartiality include summarizing what you have
heard and reflecting back. This can help you avoid bias and ensure that you are
correctly understanding what the person has to say.

A Acknowledge where differences between accounts/perspectives exist; rather than
seek to smooth over differences (which is human nature), seek more details.

A Take care that your words, tone of voice and body language are neutral and open.




Investigations T An Overview

A Burden is on the school (not the A Parties have an equal opportunity to
parties) to gather evidence select o6advisorso of
A Evidence that is legally privileged may be attorney) at their own expense
not be used; parties can opt to waive A School staff must provide notice to all
this privilege parties of hearings, interviews and
A Equal opportunity for parties to meetings to allow time to prepare
present witnesses A Equal opportunity for parties to
A Fact withesses inspect/review all evidence to ensure
A Expert witnesses that each party can respond in a

thoughtful and meaningful way

A Must send all evidence to parties
before final report created
Must allow at least 10 days to
respond

A School is not able to restrict either
party from discussing allegations or to
gathering evidence A




Allow Other Investigations to Run
Their Course*

*Usually -
§ Check with legal counsel
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Investigations T Tips and Strategies

A Plan investigation scope and timeline
A Identify and interview all involved parties and witnesses

Ve
~

O Interview the complainant and the respondent (separately) about what happened,;
additional interviews may be needed as evidence is uncovered

0 Ask open-ended gquestions about the incident(s) in the complaint
A Pre-script standardized, open-ended questions
A Use neutral language
A Allow time for follow-up questions
A Refrain from using judgmental or projecting language

Ask each person for the names of potential witnesses for additional interviews
Understand and implement trauma-informed interviews

Oun On

@



Investigations 0 Evidence to be Reviewed

A Gather any other relevant documentation available, such as documents, files, audio and
video recordings, security camera footage, entry/exit logs, text messages, emails, social
media posts, physical evidence, police reports, diary entries, etc.

7
~

O Privileged information, such as medical records, educational records or
correspondence between a party and their lawyer is generally off limits, but a
person may voluntarily offer this information

6 Think about what evidence could potentially corroborate (support) the statements
made in the interviews

O If a search is necessary, remember it must comply with the Fourth Amendment

A Once compiled, send all evidence to complainant and respondent (and their advisors)
with plenty of time (at least 10 days) to meaningfully respond

A Refrain at this step the credibility of the parties or their statements, but document details
thatdo and/ordonotal i gn wi th ot her partiesd accao




Investigation 0 The Written Report

A

To T

o T

The investigator prepares a final written investigation report that fairly summarizes
all the relevant evidence, without making a determination of responsibility or
deci ding o6faultéd

The investigator does not determine the credibility of parties, witnesses or evidence

The investigator gathers all relevant evidence and turns everything over to the
decision-maker to weigh credibility and make a decision (this happens during the
next phase)

The final written investigation report must be sent to each party

Keep in mind that the complainant has the right to withdraw the complaint at any
time

The parties may also mutually agree to participate in the informal resolution process
at any time




Coreyos Law
Student Interviews

A Coreyds Law reqguir
parents before a student is
iInterviewed by law enforcement, an
SRO, or school security personnel

A Must make reasonable efforts to
allow parents to be present during
the interview Iif held on school
grounds

A 105 ILCS 5/22-85 @




Hearing / Opportunity to Question

s K— 1 2 College/University
l o i *f \_-_ - B _ N ] 3 B e N
| Live hearing

" : permitted, but not | ——+F ) —
| R required | . . )
TR ‘ . y Live
T —— = hear_lng e
' | If no live hearing, reql—“red R

- el then must provide  [SEEss "

opportunity to \ /
— — | question other party S
R e —— B i
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Opportunity to Question

A Parties may only be asked relevant questions

A Does it tend to make a fact more or less probable than without that
information?

A Isitlikely to prove or disprove a fact or an allegation?

A Same standard for live hearing and for written opportunity to question

A — Decision-maker must determine relevance of questions-as they are asked-and

before they are answered

A What will be unigue in this process
_Questions between the parties, with the decision-maker determining the
relevance of all questions posed in writing

S




Opportunity to Question

Parties may only be asked relevant questions
o A Legally privileged information cannot be used
g | A Treatment records may not be used without voluntary written consent

i A Questions about a partyds fAprior _sex
not considered reIevant and must be excluded, unless offered either

1) to prove someone else commltted the alleged conduct, or

2) to prove consent, because it has to do with past sexual behaV|or
between complainant and respondent




Opportunity to Question

For K-12 schools only, when no live hearing is held, then the school district must
provide an opportunity for each side to ask each other written questions. These
written questions are Oftmakemel edd t hrough

A After the Investigative report is sent to each party, each party must have the
opportunity to submit written, relevant questions that it wants from any other . .
iInvolved party or withess

A School must facilitate this written back-and-forth between the parties:
U Each party must provide the answers to all the questions requested
U The decision-maker must allow for additional, limited follow-up
guestions from each party, as he/she determines relevant




Standard of Review

The decision-ma ker appli es the school di st
evidence for Title IX investigations:

o Option 1. preponderance of the evidenceo st andar d
o Option 2: Acl ear and convincingo sta

Each school district must choose one of these standards for ALL
sexual harassment investigations (those involving just students, just

employees, and both students and employees)
34 CFR § 106.46(b)(1)(vii) @




The Written Decision
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