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AN ACT
entitled

HIV/AIDS Management and Prevention AQ003

BEING an Act to give effect to the Basic Rights moWwledged in the Preamble to the
Constitution in particular the rights and freedoms_of

(@)
(b)
(©)

(d)
()

life, liberty, security of the person and the pation of the law; and
freedom from inhuman treatment; and

conscience, of expression, of information and o$easbly and
association; and

employment and freedom of movement; and

protection for the privacy of homes and other prop

in providing for(d

(f)
@)

(h)

the prevention of the spread of HIV/AIDS; and

the management of the lives and protection fromecraninatory
practices of people living with HIV/AIDS and of pade who are
affected by or believed to have HIV/AIDS; and

the protection of public health,

and for related purposes,

MADE by the National Parliament to come into opematin accordance with a notice
in the National Gazette by the Head of State, gawith, and in accordance
with, the advice of the Minister.

PART I. O PRELIMINARY.

1. COMPLIANCE WITH CONSTITUTIONAL REQUIREMENTS.

(1)

This Act, to the extent that it regulates astriets a right or freedom

referred to in Subdivision I11.3.@ualified rights) of the Constitution, namely[]

@ the right to freedom from arbitrary search anthyenonferred
by Section 44; and

(b) the right to freedom of expression conferred bygti®n 46; and

(© the right to privacy conferred by Section 49 dan

(d) the right to freedom of information conferred ®gction 51; and
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(e the right to freedom of movement conferred byti®ecs2,
of theConstitution, is a law that is made for the purpose of givingetffto the public
interest in public safety, public welfare and paliiealth, and in order to protect the
rights and freedoms of others.

(2) For the purposes of Section 41(2) of @eyanic Law on Provincial
Governments and Local-level Governmentsis declared that this Act relates to a
matter of national interest.

(3) For the purposes of Section 41(6) of kganic Law on Provincial
Governments and Local-level Governmenisis declared that this Act is an Act of
the Parliament on a matter specified in Sectiorod24, and prevails over any law
made under Section 42 or 44 to the extent of acgnisistency.

2. INTERPRETATION
(1) In this Act, unless the contrary intention aguse]

“AlIDS” means the Acquired Immune Deficiency Syndegm

“approved HIV test kit” means an HIV test kit apped for use in the
country in accordance with Section 31,

“Chairman” means the Chairman of the Council apggainunder
Section 7(1(a) of theNational AIDS Council Act1997

“‘condom” includes a female condom;

“Council” means the National AIDS Council estabésghby Section 3
of theNational AIDS Council Act1997,

“counselling” includes the provision of pre-testammation and post-
test support and the provision of care;

“Database Manager” means the person or authortyhi® time being
responsible for the collection, collation and dmsetion of
statistical information regarding the prevalenceHd¥//AIDS
in the country;

“detainee” has the meaning given to it under@werectional Service
Act 1995

“Director” means the Director of the National AIBSuncil appointed
under Section 21 of thgational AIDS Council Act1997

“discrimination” includes harassment;

“education institution” means a school, collegejvarsity or other
institution that provides education or traininghert than an
institution that]

@ is conducted for private purposes; or

(b) Is not open to the public; or

(© is not intended to give qualifications for public
recognition;

“health care worker” means a person registerednoolled in any of
the categories or classes of professions for wiagrstration or
enrolment is required under thdedical Registration Act
(Chapter 398);

“health facility” includes a mental health facilignd a dental health
facility;

“HIV” means the Human Immunodeficiency Virus;
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“HIV test” means a test to determine the presencéllyy or HIV
antibodies;
“HIV test kit” means articles and reagents used darrying out an
HIV test;
“HIV/AIDS awareness material” includes
@ written, drawn, constructed, fabricated, photpie,
film, video, theatrical, or audio material, however
presented, performed, published or displayed, which
raises awareness of HIV/AIDS, its management and
prevention; and

(b) instructions for use of condoms and condom l&mntc
and other means of prevention of HIV transmission;
“infected”, in relation to HIV, includes carryingl¥ antibodies;
“Infection Control Guidelines” means any policy deiines approved
from time to time by the Departmental Head of ttaional
department responsible for health matters for tleegntion of
infection in health facilities;
“medical practitioner” means a person registerecsash under the
Medical Registration Ac{Chapter 398);
“person in custody” means a person of a kind retéto in Sections 64
or 65 of theCorrectional Service Ac1995
“person infected or affected by HIV/AIDS” meansexgon whd
@ is, or is presumed to be, infected by HIV or hasiso
presumed to have, AIDS; or

(b) has had, is having, is seeking to have or has edfts
have an HIV test; or

(c) is related to or is associated with a person whoriss
presumed to be, infected by HIV or has, or is presal
to have, AIDS; or

(d) is, or is presumed to be, a member of or associaitdd
a group, activity or occupation, or living in an
environment, which is commonly associated with, or
presumed to be associated with, infection by, or
transmission of, HIV;
“Secretariat” means the National AIDS Council Steamat established
under Section 20 of thgational AIDS Council Act1997
“sexual intercourse” includes any act involving pempenetration of
any part of the body of another;
“stigmatise” means to vilify, or to incite hatreddicule or contempt
against a person or group on the grounds of aibatir of the
person or of members of the group, by
@ the publication, distribution or dissemination the
public of any matter; or

(b) the making of any communication to the public,
including any action or gesture, that is threatgnin
abusive, insulting, degrading, demeaning, defangator
disrespectful, embarrassing, critical, provocatioe
offensive;
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“unlawful”, “unlawful act” or “acting unlawfully” neans acts for

which remedies and penalties are provided by Part V

The Minister may, on the advice of the Counby, notice in the

National Gazette, declare any material to be, drtoobe, HIV/AIDS awareness
material where he is of the opinion that, but foe declaration, doubt would exist
whether or not the material is HIV/AIDS awarenesgenal.

3. APPLICATION OF OTHER ACTS.
HIV infections and AIDS are nat

(1)

(2)

3)

(4)

(@
(b)

infectious or venereal diseases for the purpasdbte Public
Health Act(Chapter 226); or

quarantinable diseases for the purposes ofQin@antine Act
(Chapter 234).

HIV/AIDS awareness materials are hot

(@)
(b)
(©

(d)
(€)

obscene or indecent matter for the purposes cofide228 of
the Criminal Code(Chapter 262); or

indecent articles or other matter for the purgaseSections 25
and 25A of thé&summary Offences AdiChapter 264); or
objectionable publications or declared publicasicsubject to
classification under Part V of tli@assification of Publication
(Censorship) Actl989 or

prohibited imports for the purposes of tlgustoms Act
(Chapter 101); or

prohibited statements or advertisements unter

0] Section 140 of th@ublic Health Act(Chapter 226); or
(i) Section 31 of théVledicines and Cosmetics A&B99Q

Condoms and condom lubricant are dot

(@)
(b)

obscene or indecent objects or things for thep@segs of
Section 228 of th€riminal Code(Chapter 262); or

indecent articles for the purposes of Sectionarth25A of the
Summary Offences AdiChapter 264).

Where a provision of any other Act is inconsngtwith a provision of
this Act in relation to matters for which provisie& made in this section, this Act
prevails to the extent of that inconsistency.

4, ACT BINDS THE STATE.
This Act binds the State.

PART II. 0 DISCRIMINATION AND OTHER UNLAWFUL ACTS.

5. INTERPRETATION OF PART II.
In this Part, “public facilities” includes

(@)
()
(©

public premises; and
travel and transport services and facilitiesgd an
health facilities; and

-4 -
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(d) facilities by way of banking, insurance or supenaation, or
for grants, loans, credit or finance; and

(e facilities for entertainment, recreation or refiemment; and

) sporting facilities and activities; and

(9) services relating to telecommunications; and

(h) the services of any profession or trade; and

() any service of the National Government, a Praainc
Government or a Local-level Government.

6. UNLAWFUL DISCRIMINATION.

Q) Subject to Subsections (2) and (3) and Seddiont is unlawful to
discriminate against a person to the detrimentat person on the grounds that the
person is infected or affected by HIV/AIDS.

(2) Subsection (1) does not prevent the takingngf action which is for
the special benefit, assistance, welfare, proteatioadvancement of any person or
group of a kind referred to in that subsection.

3) Notwithstanding Subsection (1), it is not unfawto discriminate
against a person on the ground of infection by HW having AIDS if the
discrimination is no more detrimental than discnation on the ground of having
another life-threatening medical condition.

4) For the purposes of Subsection (1), where
@ an act of discrimination is done for two or moeasons; and
(b) one of the reasons is a ground set out in Subse¢i),
whether or not it is the dominant or a substanason for
doing the act,
the act is presumed to have been done for thadmeas

7. SITUATIONS OF DISCRIMINATION.
In particular, and without limiting the generalitf Section 6, an act of
unlawful discrimination may take place —
€)] in relation to employment and contract work[in
0] the arrangements an employer or contractinggipal
makes for the purpose of determining who should be
offered employment or contract work; or
(i) the terms on which an employer or principalfeo$
employment or contract work; or
(i)  the refusal or deliberate omission by an eoyer or
principal to offer employment or contract work; or
(iv)  the way an employer affords access to oppdatisfor
promotion, transfer or training, or to any othenéfs,
services or facilities, or in the refusal or deldte
omission to afford access to them; or
(v) dismissal from employment or termination of tant
work; or
(vi)  the subjecting of a person to any other detninin
relation to employment or contract work; and



(b)

(©)

(d)

(€)

(f)
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in relation to partnerships,

0] determining who should be invited to becomeaaner;
or

(i) the terms and conditions on which the parthgrsis
offered; or

(i)  the denial or limitation of access to any léharising
from being a partner in the partnership; or

(iv)  expulsion from the partnership; or

(v) the subjecting of the partner to any other idegnt in
relation to membership of the partnership; and

in relation to industrial and professional orgaations, clubs,

sporting associations and other associations, in

0] the terms of admission to membership or qualiion;
or

(i) the refusal or deliberate omission to accqptlizations
for membership or qualification; or

(i)  the way access is afforded to any benefitvee or
facility, or the refusal or deliberate omissionatfford
access to them; or

(iv)  deprivation of membership or qualification wariation
of the terms of membership or qualification; or

(v) the subjecting of a person to any other detnime
relation to admission or membership; and

in relation to education and training,[in

0] refusal or failure of an education institutitmaccept an
application for admission as a student; or

(i) the terms or conditions on which an education
institution is prepared to admit a student; or

(i)  denial or limitation of access to any beng8ervice or
facility provided by an education institution; or

(iv)  segregation within or expulsion from an edimat
institution; or

(v) the subjecting of a person to any other detnime
relation to education or training; and

in relation to detainees and persons in custody,

)] the application of detention, restriction orgssgation
procedures or conditions; or

(i) the provision of and access to health fa@ktiand care;
or

(i)  the subjecting of a detainee to any otherridetnt in
relation to detention or custody; and

in relation to the provision of accommodatiorgluding rental,

hotel and guesthouse accommodatiori,) in

0] the refusal or deliberate omission to accegtliaptions
for or to provide accommodation; or

(i) the terms or conditions on which or the manier
which the accommodation is provided; or

(i) eviction from the accommodation; or
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(iv)  the subjecting of a person to any other detninin

relation to the provision of accommodation; or
(9) in relation to surveillance or research relatedHiV/AIDS,

whether or not that is the primary purpose of theeillance or

research, inJ

0] the selection of subjects for surveillance esaarch; or

(i) the access to benefits of the research oresllance; or

(i) the maintenance of confidentiality of persbna
information acquired for, during or from the
surveillance or research; and

(h) subject to Section 8, in relation to the provwsaf or access to

goods, services or public facilities, [ih

0] the refusal to provide goods, services or publi
facilities; or

(i) the terms or conditions on which or the manmer
which the goods, services or public facilities are
provided; or

(i)  the withdrawal or curtailment of goods, sex®@s or
public facilities; or

(iv)  the subjecting of a person to any other detninin
relation to provision of or access to goods, sewior
public facilities.

8. INSURANCE AND OTHER RISK ASSESSMENT.

Nothing in Section H) renders unlawful any discrimination in relatianany
class of insurance or superannuation business, ership of a superannuation or
provident fund or scheme, or similar matter invotyithe assessment of risk, where
the discriminatiori]

@ is effected by reference to actuarial or staigtdata on which it
was reasonable to rely; and
(b) Is reasonable having regard to the content ofitlta and any other
relevant factors,
or, where no actuarial or statistical data is a@d and cannot reasonably be
obtained, the discrimination is reasonable havegard to any other relevant factors.

9. UNLAWFUL SCREENING.
(1) Subject to Section 14(4), it is unlawful to u@g or coerce —
(@ a person seeking or applying for

0] employment or contract work; or

(i) acceptance in a partnership; or

(i)  membership of an industrial or professional
organization, club sporting association or other
association; or

(iv)  admission to an education institution; or

(v) accommodation including rental, hotel and ghesse
accommodation; or

(vi)  the provision of or access to goods, services @fipu
facilities; or

(vii)  adoption or marriage; or

-7 -
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(viii)  entry into, residence in or citizenship of the doynor
(b) a person who i8l
0] a contract worker or employee, or
(i) a partner, or
(i)  a member of an industrial or professional orgamrat
club, sporting association or other association; o
(iv)  astudentin an education institution, or
(v) in accommodation ; or
(vi)  being provided with goods, services or facilities;
(© a detainee or person in custody,
to undergo an HIV test, produce proof that he isimi@cted with HIV or answer any
guestions the answer to which may tend to showhéas a person of a kind referred
to in Section 6(1), except in accordance with Ats

(2) A consent, written or otherwise, by a persoradfind referred to in
Subsection (1) to the provision of a medical seracto the performance of a general
medical review does not constitute consent to an telét.

10. UNLAWFUL STIGMATISATION.
(2) Subject to Subsection (2), it is unlawful tggstatise a person on the
ground that the person is infected or affected By/AIDS.

(2) Subsection (1) does not applyio

@ a fair report of an act of stigmatisation refdrte in Subsection
(1); or

(b) the communication, dissemination, distributionpublication
of any matter that is subject to a defence of altegbrivilege
in proceedings under thigefamation Act(Chapter 293); or

(© a public act, done reasonably, in good faith modactuated by
ill-will to the person stigmatised, for academicrtisdic,
scientific, research or religious discussion or tringion
purposes or for other purposes in the public isteracluding
discussion or debate about and expositions of ehgranatter.

11. ACCESS TO MEANS OF PROTECTION.
(1) It is unlawful to deny a person access, witheatsonable excuse, to a
means of protection from infection of himself oo#rer by HIV.

(2) Proof of a reasonable excuse in Subsectiois (@ the person alleged
to be denying the access.

3) In particular, and without limiting the genetalof Subsection (1),
“means of protection” includes —

@ HIV/AIDS awareness materials; and

(b) condoms, condom lubricant and any other meamsesention
of HIV transmission; and

(©) exclusive personal use of skin penetrative imsants,
including razors, needles and syringes; and

(d) means of disinfecting skin penetrative instrursent
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PART Ill. —TESTING, COUNSELLING, REPORTING AND

CONFIDENTIALITY.

Division 1. /7 Preliminary.

12. INTERPRETATION OF PART III.

(1)

(2)
aboutd

@)

In this Part —

“authorised person” means a person authorised itingrby the
Director, Medical Services of a province to requélt tests in
that province;

“confirmed” or “confirmatory”, in relation to an M test, means that
the result of the test has been confirmed by thetr@ePublic
Health Laboratory or another laboratory approved tioe
purpose in writing by the Departmental Head ofdbpartment
responsible for health matters;

“Director, Medical Services” means a person apm@oirds such under
Section 26(14) of thePublic Hospitals Act1994

“request”, in relation to an HIV test, means a esjlby a person to a
laboratory to perform an HIV test;

“voluntary informed consent”, in relation to an HItest, means
consent specifically related to the performancaroHIV test,
freely given, without threat, coercion, duressuétalent means
or undue influence, after provision of pre-tesbmfation and
with the reasonable expectation of post-test suppor

“window period” means the period of time betweenstfinfection by
HIV and the detection of HIV by an HIV test.

Pre-test information, in relation to an HIV ttesmcludes information

@ the nature of HIV and of AIDS; and

(b) the nature and purpose of an HIV test; and

(c) the testing process and the probable time-framneolbtaining
test results; and

(d) the legal and social consequences, includingptissibility of
notifying sexual partners, af
0] having an HIV test; and
(i) being infected with HIV; and

(e the ways to prevent transmission of HIV.

Post-test support, in relation to an HIV tastjudesl]
@ where the HIV test result is negativie information about]
0] the nature of HIV and of AIDS; and
(i) the effects of the window period and the dasility of
repeating the test after a specified time; and
(i)  the ways to prevent infection by HIV; or
(b) where the HIV test result is positiée information about]
(1) the nature of HIV and of AIDS; and



HIV/AIDS Management and Prevention

(i) the legal and social issues associated withv lhd
AIDS; and

(i)  the ways to prevent transmission of HIV; and

(iv)  the treatment available (if any) to mitigateteffects of
infection; and

(v) the care available, together with any necessafsrral
to an appropriate care service; and

(vi)  the desirability of informing the tested pem&® sexual
partner or partners, and the action that may bentak
under Section 20 in the event of failure or refusathe
tested person to inform the sexual partner or pestn
and

(vii) any other matter relevant to the personatwinstances
of the tested person.

Division 2. [7 Testing and Reporting.

13. APPLICATION OF DIVISION 2.

This Division applies to all HIV tests except arMHEst performed]

@ on blood, tissue or organs donated by or takem fthe body of a
person, whether living or dead, for the purposedraisfusion or
transplant to another person; or

(b) by a person on himself using an HIV test kit aywed for the purpose
in accordance with Section 31.

14.  TESTING.

(2) It is unlawful for any person

(@
(b)

not being a medical practitioner or authorizedspe [l to
request an HIV test; or

to perform an HIV test except on the request ahedical
practitioner or authorized person.

(2) Subject to Subsection (4) and Section 23(4$, unlawful to request an

HIV test except —
(@)
(b)

(©

with the voluntary informed consent of the pertobe tested; or
where the person to be tested is aged 12 yedes®@and is, in
the opinion of the person providing the pre-tegtrimation, not
capable of understandirige meaning and consequences of an
HIV test — with the voluntary informed consent oparent or
guardian of the person; or

subject to Subsection (3), where the person ttebed has a
disability which, in the opinion of the person piging the pre-
test information, renders the person incapablevahg consent
— with the voluntary informed consent, in order;-ef

0] a guardian of the person; or

(i) a partner of the person; or

(i)  a parent of the person; or

(iv)  achild aged 18 years or more of the person; o

-10 -
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(d) where a person is required to undergo an HIVitestccordance
with Section 23, or the blood, tissue or an orgh@a person is
required to be tested, under this Act or any oldner

3) The voluntary informed consent required undébosection () shall
be obtained in the following manner:-

@ the consent of the person in the categories refetee in
Subsection (Z¥)(i), (i), (i) and (iv) shall be sought in the
order of those Paragraphs;

(b) if that person refuses consent — no further reqfoestonsent
shall be sought;

(© where there is no person in a category or the pecsmnot,
after reasonable inquiry, be found — a request beaynade to
the person in the next category.

(4) Notwithstanding Subsection (2) or Section 9nedical practitioner
responsible for the care and treatment of a pemsay request an HIV test in respect
of that person without the consent required by 8atien (1) where —

@ the person is unconscious or otherwise unablgivie consent;
and

(b) the medical practitioner believes that the testciinically
necessary or desiraklée
0] in the interests of that person; and
(i)  for the purposes of treatment of that person.

15. TEST RESULTS.
(1) A person who requests, performs or is otherwrsslved in the
performance of an HIV test shall take all measwnsin his control to ensure that
@ the testing process is carried out promptly dfidiently; and
(b) the result of the test is communicated, in acaocg with this
Part, to the person who gave the consent to the tes

(2) Failure to comply with Subsection (1) is unlalvf

3) It is unlawful for a person who has requestadHdV test to divulge
information about the result of that test exdept

@ to the person who has been tested; or

(b) where another person gave the voluntary inforrm@usent to
the test in accordance with Section 14¢p)r (c) U to that
person; or

(© with the consent of the person who gave the walyrinformed
consentl] to a person who is directly involved in providing
care to, or treatment or counselling of, the petssied, where
the information is required in connection with pdbag the
care, treatment or counselling; or

(d) by order of a court; or

(e in accordance with Section 16.

-11 -
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4) It is unlawful to inform a person of the resudtither negative or
positive, of an HIV test without also offering pdsst support.

16. REPORTING OF TEST RESULTS.
(2) A person who performs a confirmatory test whichduces a positive
result shall, as soon as practicable, send
@ to the Database Manager a report in a form approved by the
Database Manager; and
(b) to the person requesting the tésthe result of the test,
and to no other person.

(2) A requesting person who receives a notificatiorder Subsection
(1)(b) shall, as far as is practicable, provide the Da$a Manager with such
information as the Database Manager requires ipexdsf the person to whom the
test relates.

17. CONDUCT OF HIV TESTS.
(1) The regulations may make further provision(for
@ the conduct of HIV tests; and
(b) the informing of the results of HIV tests; and
(c) the reporting of test results; and
(d) any other matter necessary or convenient to beciiboes in
relation to HIV tests.

(2) Where no regulations have been made under Stifrse(l), the
Council may from time to time issue Guidelines @spect of the matters set out in
that section.

3) It is unlawful tol]
@ request or conduct an HIV test; or
(b) provide or fail to provide information on the vétsof a test; or
(©) report, or fail to report, the result of a test
except in accordance with
(d) this Division and any regulations made under $atisn (1);
and
(e any Guidelines issued under Subsection (2).

Division 3. — Confidentiality and Disclosure.

18. CONFIDENTIALITY OF INFORMATION.
Q) Subject to Subsection (2), Section 19(3) anti&e 20, a person
who [J
@ while providing, or being associated in the ceun$ his duties
whether paid or unpaid with the provision of, arvVHesting,
treatment, care, counselling, or associated health service;
or
(b) while acting or assisting in the administratidritos Act; or
(c) while present in any room or place where a matebeing
investigated, inquired into or heard under this; Aat

-12 -
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(d) while acting in his professional capacity as ergyman of a
church or other religious leader of any religio@hamination;
or

(e while conducting surveillance or research,

acquires information that another person, whetlkaddr alive —

) IS, or is presumed to be, infected by HIV or lasis presumed
to have, AIDS; or

(9) has been, is being, is seeking or has refusdekttested for
HIV; or

(h) Is related to or associated with a person whoriss presumed
to be, infected by HIV or has, or is presumed teeh@AIDS,

shall take all reasonable steps to prevent dismostithe information to any other
person.

(2) The information referred to in Subsection (Byne disclosed —

@ with the consent of the person to whom it relaesccordance
with the terms of that consent; or

(b) where the person to whom the information relaseaged 12
years or less and consent to testing of that pehmsanbeen
given by a parent or guardian under Section 182} with
the consent of that parent or guardian; or

(© by order of a court or person acting judicially atherwise
empowered to examine witnesses, where the infoomat
directly relevant to proceedings in the court ofobe the
person; or

(d) where the information is statistical only or cahmtherwise
reasonably be expected to lead to the identifinatwd the
person to whom it relates; or

(e to the extent authorized by this Act or any otlaer.

19. PRIVACY OF PROCEEDINGS.

(2) Where, in any proceedings before a court dwutral, it appears that
information of a kind referred to in Section 18{d proposed to be given, the court or
tribunal O

@ shall, if requested by the person to whom thermftion
relates; or

(b) may, where it considers that because of the kocia
psychological or economic consequences to the petso
whom the information relates, the information sldonbt be
publicly disclosed,

make all or any of the following orders:

(© that all or any persons be excluded from the rawmplace in
which the proceedings or any part of the proceexlarg being
conducted;

(d) that only persons specified by it may be preshning the
whole or any part of the proceedings;

(e that the publication of a report of the wholeamy part of the
proceedings be prohibited.
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(2) Subject to Subsection (3), it is unlawful tenpror publish, except on
the written authority of the Directat
@ a report of any proceedings or matter heard meza or in
private under Subsection (1) or Part V; or
(b) a report contrary to Subsection @)(

3) Subsection (2) does not apply to the printingublishing ofl]

@ any pleading, transcript of evidence or otheruwtoent for use
in connection with any judicial proceedings, or the
communication of the contents of any such pleadwampscript
or document to a person concerned in the procegdiog

(b) a notice or report under the directions of a toududge; or

(© any matter in a separate volume or part of a bioeaseries of
law reports that does not form part of any othesligation and
consists solely of reports of proceedings in couais

(d) a report of any conclusions, recommendations agdesiions
of the Ombudsman Commission; or

(e any matter in a publication of a technical chtgabona fide
intended for circulation among members of the legahedical
profession.

20. PARTNER NOTIFICATION.

(2) Notwithstanding Section 18, a person providangreatment, care or
counselling service to a person infected with HI'eymrmotify a sexual partner of the
person that the person is infected with HIV whare

@ the notifying person is requested by the infeqtedson to do
So; or
(b) in the opinion of the notifying persan
0] counselling of the infected person has failecathieve
appropriate behavioural change; and
(i) the infected person has refused to notifyconsent to
the notification of, the sexual partner; and
(i)  there is a real risk of transmission of HIVy kthe
infected person to the sexual partner; or
(© the infected person is
0] dead, unconscious or otherwise unable to gesent;
and
(i) unlikely to regain consciousness or the apilib give
consent; and
(i) in the opinion of the notifying person, theieor was a
real risk of transmission of HIV by the infectedrqen
to the sexual partner.

(2) A notification under Subsection (1) shall bedman such a manner as
to conceal, so far as is possible, the identityhef infected person from the sexual
partner.

3) Where a person has been notified under Sulbse(t), the notifying
person shall offer appropriate counselling.
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21. UNLAWFUL DISCLOSURE.
It is unlawful to disclose information of a kindfeered to in Section 18(1)
contrary to this Division.

PART IV. 0 PERSONS CREATING A RISK TO OTHERS.

22. MOTHER TO CHILD TRANSMISSION.
Nothing in this Part applies to the transmissiorHd¥ by a woman to her
child, either before, during or after the birthtiog child.

23. INTENTIONAL TRANSMISSION.
(2) The intentional transmission or attempted tmaission of HIV to
another person is
@ an assault or attempted assault, as the casd@eyagcasioning
bodily harm within the meaning of Section 340; and
(b) where death has occurréd an act of unlawful killing within
the meaning of Section 298,
of theCriminal Code Act(Chapter 262).

(2) Section 297 of th€riminal Code Act(Chapter 262) shall not apply in
a prosecution under Subsection Ig).)(

3) It is a defence to a charge of an offence iredato the intentional or
attempted transmission of HIV to another persohltha
@ the other person was aware of the risk of infectly HIV and
voluntarily accepted that risk; or
(b) the other person was already infected with HoY;
(© where the transmission or attempted transmisisialleged to
have occurred by sexual intercourse
0] a condom or other effective means of preventabHrV
transmission was used during penetration; or
(i) the accused person was not aware of beingiatewith
HIV.

(4) A court may, in any proceedings under thisisaecrder either or both
of the following{]
@ that an HIV test be performed on the accused;
(b) that the court be informed of any information amting the
HIV status of the accused.

(5) In making an order under Subsection (4), thartconay make any
ancillary order it considers necessary or desiralid in particular, orders relatingto
@ the provision of counselling to the accused; and
(b) the release or suppression of the results oftestyperformed
or of any information obtained.
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24. REASONABLE CARE.

A person who is, and is aware of being, infectetth WlV shall [

@ take all reasonable measures and precautiongvemt the transmission
of HIV to others, including the use of a condonvotirer effective means
of protection from infection during sexual intercee; and

(b) inform any intended sexual partner or any penatth whom a skin
penetrative instrument is to be shared, in advaoicéhe sexual
intercourse or sharing of the skin penetrativerument, that he is
infected with HIV,

and the taking of those measures and precautiahsh@ngiving of that information
shall constitute the taking of reasonable careiwitile meaning of Section 286 of the
Criminal Code Act(Chapter 262).

25. RECKLESS BEHAVIOUR CAUSING RISK OF INFECTION.
(1) Where the Director believes, on reasonablergtsuthat a persan

(@)
(b)

(©)
(d)

(€)

Is and is aware of being infected with HIV; and

has behaved in such a way as to expose othersignificant
risk of infection; and

is likely to continue that behaviour in futurand

has been counselled without success in achieappgopriate
behaviour change; and

presents a real danger of infection to others,

the Director may issue a written notice to the pers

(2) A notice under Subsection (1) shall state

(@
(b)
(©)
(d)

(€)

the grounds upon which the Director believes thahould be
issued; and

the reasons why the person should not continaebéihaviour
referred to in Paragraph)( and

a direction that the person should not contirhat behaviour,
or should commence to behave in a specified marsnsd;

any other matters or directions that the Directonsiders are
necessary or convenient to ensure an appropriaageh of
behaviour; and

that breach of a direction in the notice is atawful act, and
may be dealt with according to this Act.

3) A notice under Subsection (1) may be delivacethe person to whom

it is directed by
(a

(b)

delivering a sealed copy of the notice to thesperpersonally
or, if the person cannot be found, by leaving ithet person’s
last known place of residence with some other perso
apparently residing at that place and apparentiyass than 16
years of age; or

delivering a sealed copy of the notice to anoffesson who is
known to be providing treatment, care or counsgllia the
person to whom the notice is directed.
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4) Failure to comply with a notice under Subset{i®) is unlawful.

PART V. OO DEALING WITH UNLAWFUL ACTS.

26. INTERPRETATION OF PART V.
In this Part]

“action” means a complaint, application or otherogass by which a
proceeding or investigation is commenced underRhis;

“Court” means the National Court or a District Cour

27. UNLAWFUL ACTS.
(2) An unlawful act under this At
€)] Is a discriminatory practice within the meanirfg-b
0] Section 219(1(x) of theConstitutiory and
(i) the Organic Law on the Ombudsman Commission
and
(b) Is professional misconduct under tdedical Registration Act
(Chapter 398) and tHeawyers Act1986 and
(c) Is a disciplinary offence under thdPublic Services
(Management) Act 1995 the Police Act 1988 the
Correctional Service Actl995and theDefence Act(Chapter
74); and
(d) may be the subject of an action under Section&&j
(e is an offence to which the penalty(is
0] in the case of a corporation a fine not exceeding
K10,000.00; and
(i) in the case of a natural persah a fine not exceeding
K5,000.00 or imprisonment for a term not exceeding
three years, or both.

(2) Action in respect of an unlawful act may beetakn accordance with
any paragraph of Subsection (1) by any person vasoah interest in the unlawful act
complained of, or in the case of a person whonighe opinion of the court, unable
fully and freely to exercise his right under thiscson, by a person acting on his
behalf, whether or not by his authority.

3) Action in respect of an unlawful act may beetakn accordance with
any paragraph of Subsection (1) notwithstandingeeibr both of the following:-
@ that the person the object of the unlawful actdiad, whether
the death occurred before or after the occurrehtieecact;
(b) subject to Section 28 that action has been or is being taken
in accordance with any other paragraph of Subse¢tip

28. RELIEF.
(1) An action for relief from an unlawful act mag baken in the National
Court or a District Court.
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(2) The provisions of th€laims by and Against the State At996apply
to an application made under Subsection (1) agtiesHtate.

3) Relief under Subsection (1) may include anyeoror declaration the
Court considers necessary or appropriate in theamistances of the case, including
but not limited to, the following!

@ a declaration that the act complained of is ufdw

(b) an order that the act is not to be repeated tiroged;

(© a declaration that an act similar to the act dampd of is not
to be performed in future;

(d) an order for apology or retraction;

(e an order for damages by way of compensation fyr lass,
damage or injury to feelings suffered by reasonth# act
complained of;

() an order for payment of punitive or exemplary dges;

(9 an order for provision or restoration of acceadmission,
readmission or reinstatement to the place, facikiyuation,
workplace or institution from which the person tigect of the
act complained of has been excluded, ejected orised,;

(h) an order for employment, re-employment, promotion
restoration of benefits;

(1) an order for provision of or restoration of ascés a means of
protection from infection by HIV;

() an order for the performance of any reasonalileracourse of
conduct to redress any loss or damage suffereddson of the
unlawful act;

(K) an order declaring void in whole or in part, eitlab initio or
from such date as may be specified in the ordercantract or
agreement made in contravention of this Act;

) a declaration that the termination of a contractagreement
should be varied to redress any loss or damagersdffby
reason of the termination;

(m) a declaration that it would be inappropriate #ory further
action to be taken in the matter.

4) Relief under this section is not limited to ea®f actual or imminent
unlawful acts but may, if the Court thinks it proge do so, be given in cases in
which [

@ there is a reasonable probability that the adithva performed;
or

(b) something that a person reasonably desires ts idibited by
the likelihood that, or a reasonable fear that, dlot will be
performed.

(5) A matter under this section shall be hearddewided in camera.
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29. DISCONTINUANCE OF ACTIONS.

(2) Notwithstanding Section 27(2), a court or othedy called upon to act
in respect of an unlawful act may decide not tq actto continue to act, where it
considers thatl

@ the subject matter of the action relates to anwdmch is not
unlawful; or

(b) some other more appropriate action or remedwglation to the
subject matter of the action is reasonably avaslata the
applicant; or

(© the subject matter of the action could be mofecsfely or
conveniently dealt with in some other manner; or

(d) in a case where some other remedy has been siougdiation
to the subject matter of the action, or it hasayebeen dealt
with in the same or some other manner — the subjatter of
the action has been adequately dealt with; or

(e the action is trivial, frivolous, vexatious ortnmade in good
faith.

(2) A decision under Subsection (1) by a courttheobody not to act, or
continue to act, does not prevent the taking of@ther or further action permitted by
this or any other law.

PART VI. O MISCELLANEOUS.

30. HIV/AIDS RESEARCH.

(2) The Council may from time to time issue Guides for the conduct of
research relating to HIV/AIDS.

(2) No person shall conduct research relating t/RIDS, whether or not
that is the primary purpose of the research, withbe approval of the Council or a
Committee of the Council appointed for the purpaeseler theNational AIDS
Council Act1997.

3) It is unlawful to conduct research except inadance with]
€)] this Act; and
(b) any Guidelines issued under Subsection (1); and
(©) approval under Subsection (2).

31. APPROVAL OF HIV TEST KITS.
(2) The Minister may, upon the recommendation ef@wouncil, by notice
in the National Gazette, approve a type or clagslgftest kit for use in the country.

(2) An approval under Subsection (1) may includeditions as to use.

(3) A person who manufactures, imports, sells rithstes, supplies, uses
or authorises the use of or otherwise deals withdntest kit (]
@ that is not an approved HIV test kit; or
(b) contrary to any condition of approval for its puse
is guilty of an offence.
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Penalty: A fine not exceeding K10,000.00.

4) Any HIV test kit in respect of which a persosm ¢onvicted of an
offence under Subsection (3) is forfeited to that&tand shall be disposed of as the
Director directs.

32. PROTECTION FROM LIABILITY.

(2) The Chairman, a member of the Council, the &@meor an officer of
the Secretariat is not personally liable for anytteraor thing done by him in good
faith and without negligence in the exercise of asvers or the performance of his
duties under this Act.

(2) Subject to Subsection (3), a person is notdiad any civil or criminal
liability, and does not act unlawfully, in respe¢t]
@ any exercise or supposed exercise of the powerkeed by;
or
(b) any omission or failure to act under,
this Act, where the exercise of the powers or timéssion or failure to act was done in
good faith and without negligence.

3) Notwithstanding Subsection (2), the protectiafforded by that
subsection does not extend to a person where itbeashown on a balance of
probabilities that the person failed without readua excuse to act in accordance
with the Infection Control Guidelines.

(4) A certificate, notice or other communicatiomaloor written, given in
good faith and without negligence by a persontiergurposes of this Act shall not be
made the ground of any legal proceedings, civdroninal, against the person.

(5) In particular, any communication made in go@ithf and without
negligence in the exercise or supposed exercifeegiowers conferred by Section 20
is absolutely privileged.

(6) Wherell
@ an action has been commenced under Part V; or
(b) a submission has been made, a document or inflmmbas
been provided or evidence has been given in relatothe
action,
in good faith and without negligence, a personds liable to any civil or criminal
liability and does not act unlawfully on the grosndnly that the action was
commenced, the document or information was provatdtie evidence was given.

33. EVIDENCE OF CERTAIN COMMUNICATIONS.

(1) Any communication relating to the sexual bebaviof a person made
by another person undergoing an HIV test, a surgizadental procedure or
counselling under this Act is not admissible in @ngceedings undeér

@ Section 210 or 212 of tHériminal Code Act(Chapter 262); or
(b) Section 55 or 56 of thBummary Offences AdiChapter 264).
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(2) Any communication made by a woman who is anaware that she is
infected with HIV relating to the procurement ofr miscarriage is not admissible in
any proceedings under Section 225 of@meninal Code Act(Chapter 262).

34. REGULATIONS.

The Head of State, acting on advice, may make atigal, not inconsistent
with this Act, prescribing all matters that by tiist are required or permitted to be
prescribed, or that are necessary or conveniebetprescribed for carrying out or
giving effect to this Act, and in particular preibang matters for and in relation to—

@ standards, procedures and guidelines for theopednce or
conduct of any matter under this Act; and

(b) the registration or other means of authorisat@dnpersons
involved in care or counselling work; and

(© the recognition and means of authorisation of peyseorking
without pay in connection with the management amdgntion
of HIV/AIDS; and

(d) providing for penalties of fines not exceeding KEB)®O or
imprisonment for terms not exceeding 12 monthshaih, for
offences against the regulations.

| hereby certify that the above is a fair printtbé HIV/AIDS Management and
Prevention Act2003which has been made by the National Parliament.

Clerk of the National Parliament.

| hereby certify that théllV/AIDS Management and Prevention AQ003was made
by the National Parliament on 2 July 2003.

Soeaker of the National Parliament.

-21 -



No. of 2003.

HIV/AIDS Management and Prevention AQ2003.

Certified on:



