


Affirmatively Furthering Fair Housing (AFFH) 
and Its Roots in Constitutional DUE PROCESS
 In plain-language, Due Process simply means “doing things correctly.”

This incorporates BOTH

o Fair Procedure like notice and time

o AND non-discriminatory treatment (Equal Protection) without 
regard to race, ethnicity, or national origin.

 What is AFFH? It is a federal requirement under the Fair Housing Act 
requiring cities, towns, counties, parishes, etc, to proactively eliminate 
housing discrimination and promote inclusive housing.

 Core Principle of AFFH: By mandating fair and consistent practices, 
AFFH upholds Due Process supporting equitable access to housing 
while preventing and reversing segregation.



The Historical Foundations of AFFH
(How We Got Here)

 Creation and Federal Recognition: AFFH was formalized with the Fair Housing Act of 

1968, requiring jurisdictions to take active steps to dismantle housing 
discrimination.

 Historical Context 1: Redlining, restrictive covenants, and other policies 
had legally excluded African-Americans, Mexican-Americans, and other 
minorities from equitable housing opportunities.

 Historical Context 2: Social and political movements in the 1960s, spurred 
by civil rights activists, generated substantial pressure for anti-discrimination 
laws. The resulting legislation targeted entrenched discrimination that had led 
to segregated, under-resourced communities nationwide.





California’s General and Community Plan Requirements

 State Law on Planning: In 1971, California mandated that 
municipalities create General Plans (comprehensive guidelines) and 
Community Plans (specific neighborhood plans).

 Reasons for the Law: White flight, spurred by 1960s civil rights 
gains, left inner cities under-resourced, exacerbating racial and 
economic inequities. Community Plans aimed to address these 
disparities by promoting balanced development.

• CEQA and Community Plans: CEQA (California Environmental 
Quality Act) requires environmental reviews in Community Plans to ensure 
developments meet both environmental standards and community needs, 
typically assessing air quality, traffic, and access to green space.



Municipal Code and Zoning: Supporting 
Community Plans

 Purpose of Municipal Code: Municipal codes, including zoning 
regulations, support Community Plans by setting land use 
guidelines, including lot sizes, building regulations, and 
infrastructure needs.

 Facilitating Community Plans: Zoning regulations enforce 
Community Plan guidelines, ensuring neighborhoods develop in 
line with specific community priorities and environmental 
protections outlined in CEQA.



Historical Parallels: AFFH, Brown v. Board, and Resistance to 
Desegregation

 Intent of AFFH and Brown v. Board: Both AFFH and Brown v. Board aimed to 
dismantle mechanisms of discrimination—AFFH in housing and Brown in education.

 Patterns of Resistance: After Brown v. Board, Southern and Southwestern states 
resisted integration of African-American students in the South and Mexican-
American students in the Southwest, including Southern California by enacting 
“freedom of choice” plans, pupil placement laws, and private school tuition grants, all 
designed to preserve segregation under new terms/schemes.

 California’s Community Plans as Response: The state’s Community Plan mandate 
was an effort to counter the effects of white flight and segregation and ensure that 
underserved areas received equitable resources and development. This mandate 
addressed similar resistance seen in desegregation efforts in housing.



Zoning as a Tool of Racial Discrimination
 Historical Use of Zoning: Zoning laws have historically been used to 

enforce racial boundaries by imposing restrictive measures in nonwhite 
neighborhoods or by granting leniency in affluent, predominantly white 
areas.

 Pretexts for Discrimination: New zoning policies and municipal codes 
have frequently served as pretext for racial and economic exclusion, 
sidestepping legal requirements designed to promote fairness.

 Footnote 7’s Role: Footnote 7 in the San Diego Municipal Code reduces 
lot sizes of otherwise rural lots only in predominantly nonwhite areas 
(Chollas Valley/Encanto & Southeastern), with the apparent continuing  
tradition of exclusion by reinforcing racial and economic divides under the 
guise of development regulation.



Footnote 7: Effective Rezoning and Violations 
of Due Process and Equal Protection

 Function of Footnote 7: Footnote 7 effectively rezoned parts of Encanto and Chollas 
Valley from RS-1-2 (20,000 sq. ft. lots) to RS-1-7 (5,000 sq. ft. lots) without following 
the city’s own rezoning process. This shift mirrors lot sizes in City Heights, drastically 
increasing density in these areas and setting up the elimination of precious green space.

 Circumventing the Rezoning Process: By introducing Footnote 7 as an addition to 
existing zoning without proper notification, the city bypassed mandated rezoning steps, 
including notifying the Community Planning Group (CPG) and conducting a CEQA 
review with public comment opportunities.

 Lack of Transparency: This “secret rezoning” was only revealed through an appeal on a 
project on Klauber for which the city countered with Footnote 7 having made no 
reference to it on the Notice of Right to Appeal. If not for the appeal on the Klauber
project, this footnote would almost certainly have remained unknown to our community.



Present-Day Discrimination in Chollas Valley/Encanto and 
Southeastern San Diego (2024)

 Lack of Transparency and Accountability:  CVCPG has faced delays and lack of reply 
in obtaining responses to written inquiries about appellants and applicants as well as the 
correct naming of CEQA law on the Notice of Hearing. The city has egregiously violated 
the 60-day deadline for appeal hearings, even canceling hearings on an appeal filed by 
Chollas Valley/Encanto in seeming disregard of California’s Open Meeting Act.

 Continuation of Historical Tactics: Actions taken against the Chollas Valley and 
Southeastern San Diego communities mirror the historical resistance following Brown v. 
Board and the Fair Housing Act.

 Conclusion: Footnote 7 and other recent maneuvers highlight the need to address 
discriminatory zoning & development practices actively. Removal of and resistance to 
Footnote 7 is in line with the duty to uphold Due Process and Equal Protection and is 
essential for fair and equitable community development.



Footnote 7 Timeline
Secret Zoning in Encanto (Chollas Valley)

2015

Community Plan 
updated

Increased total 
household capacity 
58% from 48,648 to 
76,732 for a net 
increase of 28,084.

Table 3.6.3 of 2015 
Encanto EIR.

2019/20

Footnote 7

First iteration of 
Footnote 7.  No 
explanation for 
justification of 
existence. Reduces 
RS-1-2 to 5,000 sq ft 
in Encanto.

“..not result in a 
physical impact...” 
Report PC-19-095

2021

Footnote 7 
modified

Second iteration of 
Footnote 7, expands 
to follow all RS-1-7 
development 
regulations in RS-1-2 
areas of Encanto.

“No CEQA impact”

2022

Footnote 7

Signed into law in 
current form on 
January 27th

O-2022-59 REV

2024

Klauber Appeal

Upon CVCPG’s 
appeal of the 
Klauber project, 
the city utilized 
Footnote 7 for 
counterargument 
leading to the 
discovery by 
CVCPG.



Left in red: Footnote 7 affected area                                              | Right: zoning area as it appears on all maps 

Hidden in plain view.  Zoning on right is what appears on all maps and published notices from the city.





In the 2015 Community 
plan, we had identified 
these two affected areas 
as potential park 
expansion.

The city, in it’s Parks 
Master Plan, has a goal to 
acquire 100 acres of new 
parkland in San Diego.

Environmental Justice 
element of the General 
Plan identifies the entire 
area of Footnote 7 as 
affected land.












