PERRINE DUPONT SETTLEMENT CLAIMS OFFICE
EDGAR C. GENTLE, CLAIMS ADMINISTRATOR
SPELTER VOLUNTEER FIRE DEPARTMENT OFFICE
55 B Street
P. 0. BOX 257
Spelter, West Virginia 26438
(304) 622-7443
(800) 345-0837
www.perrinedupont.com
perrinedupont@gtandslaw.com

September 23, 2014

CLAIMS ADMINISTRATOR’S REPORT REQUESTING/

COURT AUTHORIZATION TO TRANSFER THE REMAINING ASSETS OF THE
PRE-IMPLEMENTATION DATE FUNDING OF THE PERRINE MEDICAL
MONITORING QUALIFIED SETTLEMENT FUND TO THE POST-
IMPLEMENTATION DATE FUNDING OF THE PERRINE MEDICAL MONITORING
QUALIFIED SETTLEMENT FUND AND THEREBY CLOSE THE ACCOUNTS OL

THE PRE-IMPLEMENTATION DATE FUNDING =
VIA HAND DELIVERY . ﬁj
The Honorable Thomas A. Bedell T
Circuit Judge of Harrison County =
301 West Main Street, Room 321 o

b3

Clarksburg, West Virginia 26301

Re:  Perrine, et al. v. DuPont, et al.; Civil Action No. 04-C-296-2 (Circuit Court of
Harrison County, West Virginia) - Claims Administrator’s Report Requesting
Court Authorization to Transfer the Remaining Assets of the Pre-
implementation Date Funding of the Perrine Medical Monitoring Qualified
Settlement Fund to the Post-Implementation Date Funding of the Perrine
Medical Monitoring Qualified Settlement Fund and Thereby Close the Accounts
of the Pre-Implementation Date Funding (the “Report”); Our File No. 4609-1
{D} :

Dear Judge Bedell:

The purpose of this memorandum and the enclosed Report is to suggest how to wrap up the
Pre-Implementation Date Funding of the Perrine Medical Monitoring Qualified Settlement Fund by
transferring its assets to the Post-Implementation Date Funding of the Perrine Medical Monitoring

Qualified Settlement Fund.

After consultation with the Finance Committee and the Guardian Ad Litem, we suggest that
the remaining hard assets (half of the car, some equipment and Claims Office furnishings, with the
other half being owned by the Perrine DuPont Remediation Qualified Settlement Fund) and
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monetary assets in the Pre-Implementation Date Funding of the Perrine Medical Monitoring
Qualified Settlement Fund be transferred into the Post-Implementation Date Funding of the Perrine
Medical Monitoring Qualified Settlement Fund. The remaining monetary assets in the Pre-
Implementation Date Funding total approximately $26,000, which is too small of an amount to
provide an additional cash dividend to medical monitoring claimants, of which there are
approximately 6,100. As you know, the implementation date for Medical Monitoring testing was

November 1, 2011.

The Memorandum of Understanding for the Settlement and prior Orders of the Court, which
are outlined in the attached Memorandum, indicate that the Pre-Implementation Date Funding was.
to be used for the sole benefit of the Medical Monitoring Class, and was to be used specifically for
providing cash payments to Medical Monitoring Class Members and to pay for the pre-
implementation date administrative start-up expenses. These obligations have both been met.

Your Claims Administrator believes that the simplest and cheapest course to wrap up the Pre-
Implementation Date Funding is to transfer all of its assets to the Post-Implementation Date Funding,
where they will continue to benefit the Medical Monitoring Class in the only remaining way
possible, thereby closing the accounts of the Pre-Implementation Date Funding of the Perrine

‘Medical Monitoring Qualified Settlement Fund.

We have shared this Report with the Finance Committee and the Guardian Ad Litem for
children, and we have taken into account their suggestions and concerns.

A proposed Order approving the transfer of the remaining assets of the Pre-Implementation
Date Funding for the Perrine Medical Monitoring Qualified Settlement Fund to the Post-
Implementation Date Funding of the Perrine Medical Monitoring Qualified Settlement Fund, and
close the accounts of the Pre-Implementation Date Funding, is provided for the Court’s convenience.

Thank you for the Court’s consideration.

Yours very truly,

Edgdr C. Gentle, I
Claims Administrator

ECGUVmaj

Attachments
1. Memorandum Regarding Wrapping Up the Pre-Implementation Date Funding of the

Perrine Medical Monitoring Qualified Settlement Fund
2. Proposed Order
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cc: (with enclosures)(by e-mail)
Virginia Buchanan, Esq.
David B. Thomas, Esq.
James S. Arnold, Esq.
Meredith B. McCarthy, Esq.
Clerk of Court of Harrison County, West Virginia, for filing (via hand delivery)
Terry D. Turner, Jr., Esq.
Diandra S. Debrosse-Zimmermann, Esq.
Katherine A. Harbison, Esq.
Paige F. Draper, Esq.
Michael A. Jacks, Esq.
William S. (“Buddy”) Cox, Esq.
J. Keith Givens, Esq.
McDavid Flowers, Esq.
Farrest Taylor, Esq.
Ned McWilliams, Esq.
Angela Mason, Esq.
Mr. Don Brandt
Mr. Randy Brandt



MEMQRANDUM

TO: Edgar C. Gentle, Esq.

FRON Michael Jacks, Esq.

DATE: August 29, 2014

RE; Perrine DuPont Setﬂement; Our File No. 4609-1 {GG-15}

Research as to Wrapping Up the Medical Monitoring Pre-
Implementation Date Fund

| have researched the Memorandum of Understanding and prior Orders of the
Court as to the pre-implementation date funding for the Medical Monitoring Program.

As you know, DuPont agreed to make a _separate four million dollar
($4,000,000.00) payment frorﬁ'the general settlement fund of sixty-six million dollars
($66,000,000.00) for pre-implementation date medical monitoring funding.

The pre-implementation date funding was for two purposes. The first purpose wés
to prbvide cash payments to the medical monitoring class, and the second was.to fund
administrative expénses until the implementation of medical monitoring testing, at which
time DuPont would provide additional funds. Both of these purposes have been met.
There is a leftover balance of approximately $26,000, which is far too small to al!oW an
additional dividend payment to medical monitoring class members, of which there are
approximately 6,100. The common language in the Court documents is that the pre-
implementation date fund was to be used for the “sole benefit” of the medical monitoring
class, and as such, | suggest simply transferring the money into the post-implementation

date fund.

My research and applicable quotations from the documents is below.
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The first document where the four million doflar payment is mentioned is the
Memorandum of Understanding, which was executed on November 19, 2010. Paragraph
2. ¢. on page 1 states that, “[tlhe remaining $4,000,000.00 of thé total $70,000,000.00
payment shall be made available only for a cash payment program for the medical
monitoring sub-class of Plaintiffs as directed by the Court. Said sum shall not be used
for any purpose other than for the sole benefit of the medical monitoring sub-class.”
Attachment 1.

The pre-implementation date funding was next addressed in the Court's “Final
Order Approving Settlement,” entered on January 4, 2011. Page 14 of the Order states
that, “[tlhe remaining four million ($4,000,000.00) of the total seventy million
($70,000,000.00) payment shall be made available only for the medical monitoring sub-
class of Plaintiffs as directed by the Court, or the Court's designee. Said sum shall not
be used or any purpose other than for the sole benefit of the medical monitoring sub-class
‘and shall be deposited in the Qualified Settlement Fund Accoﬁnt created solely for this
amount and this purpose.” Attachment 2.

Next, the Parties and the Claims Administrator executed the “Stipulation of Parties
and Settlement Administratof," on January 10, 2011. On Page 2 it states that “...DuPont
will not be billed for or responsible for any associated costs or expenses untll the testing
actually c;ommences. At such time as the testing commences, DuPont will begin to pay

for the medical monitoring program, including administration and testing expenses.”

Attachment 3.

Page 2 of 3




Finally, the pre-implementation date funding was addressed in the “Final Order
Setting Forth the Scope and Operation of the Medical Monitoring Plan,” entered on

January 18, 2011. On pages 10 and 11 it states that:

In regards to the four (4) million doltar ($4,000,000.00) fund specifically ear-marked
for cash payments to the medical monitoring class by the Memorandum of
Understanding, the Court makes the following Orders:

i. The four (4) million dollar ($4,000,000.00 fund is specifically for the sole
benefit of the medical monitoring class and shall provide cash payments o
the same, in a form or fashion to be determined by the Finance Committee
and Claims Administrator and approved by the Court.

il There shall be two separate fists of medical monitoring claimants: the first
shall be for only cash payments, and the second shall be for medical
monitoring. Class members may sign up for either or both lists.

iii. There shall be no requirement that a medical monitoring class member
register for or avail themselves of the medical monitoring program or service
in order to receive a cash payment from the medical monitoring fund,
provided that class membership is proven.

The money to fund the administrative start-up expenses of the medical monitoring
program, including providing notice to potential class members, shall come from
the four million dollar ($4,000,000.00) Qualified Settlement Fund. The Court finds
that the most equitable solution to funding the start up costs of the medical
monitoring program is to have only those individuals who are members of the
medical monitoring class shoulder the burden. Distribution of start up expenses’
from the sixty-six million dollar fund would negatively impact those property class
members who do not participate, or are not eligible to participate, in the medical

monitoring program.

This Order is Attachment 4.

Please let me know if you need anything further.
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MEMORANDUM_OF UNDERSTANDING

Lenora Pervine et. al. v. E.I. du Pont de Hemours and Company,
et. al., Civil Action No. 84-C-296-2 (Cir. Ct. of Harrison County, W. Va.)

Hh A ,
- Comes now this_lfz_day of Novewber 2018 the Plaintiffs in the . :
above-captioned mstter by Ed Hill, Esq. and comes the Dafendant E.X. |
du Pont de Nemours and Company (“Defendant”)in the above-capitioned H
watter by James B. Lees Jr., Esq. and hereby set forth the terms

and conditions of a proposed global resolution of this pending :
litigation as between these parties: i

1. Plaintiffs shall dismiss any and all pending claims against Defendant with’
prejudice and shall release Deféndant from any and all liability in this
litigation, except as provided by this agreement.

2. The Defendant shall pay to the Plaintiffs the sum of $70,000,000.00 pluys
medical monitering consistent with the Court Order dated February 25, 26898, as
only modified by this agreement; under the following terms and conditlons:

a. Although the parties understand that the final date of payment by
pefendant te Plaintiffs depends on a number of factors and cannot be guaranteed,
the parties agree to make all reasonable efforts to accomplish payment of the
$70,600,000.06 from Defendant to a Qualifled Settlement Pund on or before

pacember 31, 20186,

b, $56,608,000.09 of the total.$70,0008,000.00 paywent shall be
available to the Plaintiffs as directed by the Court for the purposes
of paying for remediation services, megical monitoring costs. and expenses, and -

attorney fees and éxpenses. .-

c. The remaining $4,000,000.06 of the total $76,060,000.66 payment

shall be made available only for a cash payment program for the medical
monitoring sub-class of Plaintiffs as directed by the Court. Said sum shall nct
be used for any purpase other than for the sole benefit of the medical monitoring
sub-class,

3. In addition to the above, Defendant shall provide on a pay-as-you-go basis
a medical monitoring progrem for all enrolled Plaintiffs consistent with the
previous referenced Court Order as only modified by this agreement, under the
Following terms and conditions:




a. There shall be an initial enrollment period of six (6) months beginning at
a time reasonably determined by the Settlement administrator for all Plaintiffs
at which time any Plaintiff may enroll in the medicai monitoring program to svail
shemselves of the future monitoring benefits of the program. No Plaintiff shall
be entitled to participate in said program unless they have enrolled during the
initial six (6) month enrollment period.

o. KFter said earollment period has expired, a Finance Committes comprised of
representatiﬁes from class counsel, DuPont, and the Settlement Administrator
shall ba created for purposes of advising .the Court ow the structure and
execution of the medical monitoring program. On an annual basis the Court, with
the recommendation of the Finance Cowmittee, shall direct DuPont to pay a sum
certain that will be set aside for each such calendar year that reasonably
secures such expenditures for each such calendar year. In each subsequent year
after year one DuPont shall be credited with any amounts remaining from the prior

year in determining the amount of payment. for the subsequent year.

c. The program shall provide those examinations and tests set
forth in the Court’s Order of February 25, 2008 with the exception
‘hat ‘no routine CT scans shall be performed as part of the
medical monitoring program. The Defendant does agree to provide
CT scans that are diagnostically medically necessary as
determined by a competent physician as relevant to possible
expasure to ‘the heavy metal contamination at issue in this

litigetion.

d. Additionally, after the initial six (6) month sigh-up period has concluded
and the numter of participating Plaintiffs, be they adults or minors, is known,
the Deferidant in the ordinary course of their business shall set aside reasonable
reserves as required by applicable law which shall cover the estimated cost of
such medical monitoring program,

e. public notice to class members to notify them of tha initial six (6) month
sign-up period shall be deemed sufficient if done on a state-wide basis. . All

advertising and other costs associated with any and all notice requirements under
this agreement shall be paid from the $1,000,98¢.00 start-up expenses referenced
above. HNotice of this settlement and court costs shall be paid by the defendant.

£, It is contemplated by the parties that a Finance Committee
shall exist for purposes of helping provide guidance and advice
for the operation of this medical monitoring program with each
party hereto having one (1) representative on sald Committee.

In the event any decision is reached with respect to the payment
for services or costs in the medical monitoring program to which
the Defendant takes exception, the Defendant shall have the right
to have such objection or exception reviewed by the Court and,
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if necessary, appeaied within the West Virginis judicizl system.

4. Defendant reservas the right to reasonably challenge the enrollment of
any Plaintiff in the medical monitoring program and/or property remediation
class. With respect to any challenge relevant to the issue of eligibility for
enrollment the challenger shall pay reasonable costs and attorney feas if the
challenge is not successful.

5. It shall be expressly understood by the parties that Defendant shall not
be responsible for the payment of any other monies For ‘any purposes associated
with the execution of this agreement and that any and all Plaintiff attorney fees
and Plaintiff expenses associated with the execution of ‘this agreement shall come
from the $70,000,000.08 paid by the Defendant pursuant to this agreement.

6. It is expressly undepstood by the parties that no part or
portion of the payments agreed to by the Defendant pursuant to

this agreement are or should ba considered a compramise or,
settlement of any punitive damage award returned against the Defendant, which

shaill now be vacated.

7. The parties agree that pursuant to any final settlement of this muatter the
Court, if at the conclusion of the Fairness Hearing approves the final settlement
of this matter, will vacate any and all prior judgments relevant to this matter
and enter a new judgment order accurately reflecting the terms and conditions of
the final settlement of this matter,

g, Any and all pending motions and/or unresolved issues shail be
deemed moot by this agreement, including, but not 1imited to, the
pending motion for sanctions filed by the Plaintiffs in this
action.

9. Plaintiffs shall maintain any and all copies, ihcluding ‘electronic copies,
of discovery which has been produced by Defendant to Plaintiffs in this
litigation in a manner consistent with all Protective Orders entered in this
tase, and any and all Protective Orders are understood +to continue in effect.

18. In the event members of the Plaintiff class are legally

permitted to opt-out of this settlement at tha discretion of

the Court, the participation rate of the Plaintiffs participating

in a Final settlement of this matter, consistent with the tepms

and conditions set forth herein, must equal or exceed 98%. If this

98% participation rate is not achieved, Defendant shall have the

option to void the settlement. However op-outs totaling 10% cor less shall not
reduce DuPont’s obligations under this agreement,




1. Defendant understands and agrees that this proposed agreement must be
approved by the Plaintiffs’ class representatives and the Court pursuant To a
Fairness Hearing and that counsel for the plaintiffs shall strive to obtain such
approval of the class represantatives by the close of business on #onday November
22, 20610. Plaintiffs understand and agree that this proposed

agreement must be approved by certaln officers within the

Defendant organization and that Defendant shall strive to obtain

that approval by the close of business on Monday Movember 22, 2818.

It is understood that neither party curreatly -has legal authority

to bind their respective clients today, but does agree to make 3

good faith effort to obtain the approval of the terms and conditions

of this Memorandum of Understanding by their respective clients by

the close of business on Monday November 22, 2018,

Agreed to:
: Leno‘r' Darring, et al. by m’;é{jﬁ “
’ ) C Auern, 2y K
////ESngszU"?o geleamg and Company et al
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IN THE CIRCUIT COURT OF HARRISON COUNTY, WEST VIRGINIA
LENORA PERRINE, ef al., individuals
residing in West Virginia, cn behalf of
themsalves and all others similarly situated,

Maintiffs,

Case Na. 04-C-2586-2
Thomas A. Bedelf, Circuit Judge

EL DU PONT DE NEROURS AND CONMPANY, of al,

Dafendants.

FINAL ORDER APPROVING SETTLEMERT

Prasently perding before the Court is the propased settlement anc cormpronise
of inis ozse, as incorporaled in & Mernorandum of Understanding prepasﬁéd and
executed by the Parfies on Movember 18, 2010. in light of the challznges and nuances
of tha cantinusd mass {itigaﬁoh presenied by this case. the Parilzs have agreed to setile
their disputs.

This satflement resolvss a class action which is larger than any before seen in
Hamrison County, and is one of the largest in the history of the judiciat systemn of West

it

Virginta, The Court Record, which consists of all the mations, briafs, documeanta and
other filings made by the Parfies over the nearly seven years since this case fied,
currently encompassas thicly thousand three hundred and fifteen {30,315} pages, and it

wili continue to expand.
This case has taken on 2 fifs of its own; X has grown targec than any ong attomey

o7 firm, and bayond the individuale who makas up the Plainiiff classes. This case hes
Y
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baen befors the Federal Court for the Nodrarn District of West Virginia, it has spent
mora than two years on anpsal before the West Viginta Supreme Court af Appeals, and
it has spent many yeacs before this Court. Despite ali of the work ana time of 5o many

peaple,’ this case has aot reached an end within the judicial systiem.

There have bean many battles fought by the Parties and both sides havs had

viciories. Howsver, winning = baltle or a skitrnish does not end the war. The potenial
for tengthy future conflict still looms on the horizom, and, without this seltlement, this war
is ot over,

Presently before the Court is the “otion and Memorandum in Support of Motion
for Final Approval of Propesed Class Saiflement, Approval of Class Notice, and Class
Rapresentative’s .!ncentive Award.” fiied by Counsel for the Plaintiffs on Decernber 20,
2010.

The Parties appaased by counse: on December 30, 2010, at a fairness hearing
and presanted to tha Court a proposed compromise and satflement through counsel
Farrost Taylor, Virginia Buchanan, Mark Proctor, Edison Hill, Angela Mason and Perry
Jones, The Dsfandants were represenied by James Lees, David Thomas, and

Siephanie Thacksr, The previously appointed Guardian ad Jifem, Memdith McCarthy,
anpeared on behalf of the minors and incompetents in the classes.
The Court heard the svidence and represantations of counset for the Piainiifis,

who presented the testimony of Edgar C. Genile, the previously appointed seiflement

and claims adminisirator, Lenora Perring and Carolyn Holbert as members of the

} the Platntifis’ attormeys kave documented more than §ifty-five thousand hours of work and the
Defendzris' altorneys kave surely bilizd 25 maay hours, and fikaly mare.
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ciasses, ant Sarry Hill, 8s an expert wilness in support of the claimed attormeys’ fees
and expenses. These witnesses spoke in support of the natura apd fairess of the:
propossd sefiement.  Edgar Gentle teslifizd as to the nalurs of the proposed
adminisiration of the setflement. The Court also permitied an oppoitunity for any Class
mambars having objection to the seitlemant of the case to be heard. Thereafter, the
Court heard the viswpoints and argumants of Burl Davis, Albert Shafier, Craig E.
Ferrsil, Thelma Vaierio, and Huberl €. Ferrell.

The only cless member who was agamantly against the settlemnan was Buri
Davis, while othars presented questions as to the naturs and effect of the settlement
and the aveilability of cash psymenis instend of remediation or madical vmonitoﬁr‘-g
sevices, and these guestions were addressed by Counsel for the Plainfifis and Mr.
Gonfle. Even Mr. Davis's objection was based upon his befief that he weuld get
*nothing” and his home's vaiue wouid not incrasse dua to contamination in the area in
and around Spelter. However, although the final amount is yat to be determined, thare
will be tens of miflions of dollars avaijlable for ramediation of property which will help to
increass home values in the ¢lass area.

After reviewing the propcseé seliemant and hearing the evidence presented by
the Parties, as wail as caraefully considering the viewpoints Gf the class members, the
Court heresby ORDER’S that the Proposed Seftiement be APPROVED.

The peitinent background is set forth beiqw:

FACTUAL BACKGROUND

1, This aclion was filed on June 15, 2004, against Dejondants EJ. du Pont
da Nemours and Company {"DuPont’), T. L. Diamond & Company, inc., Meadowbrook
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Corporation, Maithiessen & Hageler Zine Company, inc.. Nuzum Trucking Company
CNuzum™, and Joseph Paushet (*Me. Paushei){(collectively "Defendants™.

2. On Sapterber 14, 2008, this Court grantad class cartification and cerfified
bain a Propedi( Class and a Medical Monitéring Class {“Plainiiff Classes™) in this case
pursuant to the provisions of Rule 23 of the West Visginia Rulas of Civil Procedurs.
Upon appsal, the certification of both classes wes uphetd by the Suprems. Court.
*Having found no error in.the circuit coud's disposition of sach of the slements to be
considered in certifving 8 class under Rule 23{2) and (b). we find thal certification was
proper. Consequantiy, DuPoné's claim that class ceriification violated its due process
rights by prevenfing it from pressnting individualized evidence and individualized
defanses is without meril." Perrne v. £.J. du Paal de Nemours and Co., 225 W Va. 482,
894 SE2d815, __ {2010).

3 The Court approved Plainiiffs' notice plan on Oscember 24, 2008, which
gave absent Class membars urdil February 15, 2007, to opt out or exclude thelr claims
from this fitigation. The Notice specifically informed the Class mermbers: “If you are a
member of the Property Ciass andfor Medical Moniforing Class and do not request
exclusion from the class acﬁoﬁ, you will be bound by any judagment whether favorable o
not, ar any ssttisment in this case.”? Following this Notice, a number of persons ahd

entities opted oul,

¥ The Coort notas that the Defendant hus Hed 8 *Memorendem of Law or Ops-Oat Exclusion From the Cerrified
Ciasszs,” Huwaver, the fssus argned by the Defendant dhat thoro should bs ne sccond chance for clest members t
opt out} is not bofore ths Cou. Nonez of the class members bave asphed sher Gy have e rght 10 apt oot of the
settiement cither i writihg or 2t the Fedmess Hewing. Actordingly, the Court wilt not address the iesus.
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4. Drior to the 2007 trial of this Class AcBion, the Plaintiff Classes agresd o
dismiss Defendants Mr. Jeseph Paushet and Nuzum. As a resuli, on or about March §,
2007, this Court dismissed Defendants Wir. Paushel and Nuzum, with prejudica.

5. Afler extensive discovery and pre-trial fitigation, this mafter proceeded to
trial beglnning on September 10, 2007, and tha trial lasted for approximaiely six (8}
weeks. The rial consisted of four (4) phases, and the jury returped verdicts in favor of
the Plaintifis. The verdicts were uftimately rondered as awards of Hty-five miflion five

" huntred and thirfy-seven thousand five hundred and twenty-two doliars and tweniy-ive
cents ($55,537,522.25) for propedy damage and associated remediation costs, an
estimated award of spproximately one hundred and thirty milfon  dollars
(5130.900,000.00) for a future medical monitodng program to tast for farty {40} years,
and a punitive damages award of cne hundred and ninaty-six milien and two hundred
thousand dollars ($146,200,000.00).

6. Said verdicts ware the resulf of the jury finding that fhe Plainiifis’ property
and persons were exposed to elevated and dangetous fevsls of lead, cadmium, and
arsenie, among other heavy matals, due jo the long operation of a smelting facility in
Snalfer which polluted the class arza.

7. On November 18, 2007, this Coust entered an Amanded Final Judgment
Order finatizing the juy's verdict in the amounis describad above against Defer;dani
DuPont, .

g, Thereafler, both the Plamtiifs and Dsfandants ap ea‘ad numerous.

zapacts of this Coul's pra—tﬁai, triai, ;and posidrial rulings to the West Virginia Supreme

Court of Appoais.
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9. Ona March 26, 2010, after a lengthy appetiate process, he West Virginia
Supreme Court of Appeals remanded this fitigation to the Court with dirsctions o
conduct a frial o DuPont's statute of limRations defense. The opinion, when counting
the pages of the majority an& individual concurting and tissenting opinions, was the
longest ever writien by the Supreme Court.

10. The Suprsme Court modified the punitve damages award, but
conditionally affimed fhe rsmaindac of the verdict, ‘which then consisted of
appro¥imately three hundred miilion dollars ($300,000,000.00). The Suprsme Court
determined that this Gourt srred in granting judgment as & matter of faw inn favor of the
Plaintiffs on the affinmative defense of the statute of fimitations, and directad this Court
to hold a sesond triat to deferming if the defanse was marit worthy.

11, Tha affect of the Supreme Courts directive created an alf or nothing
proposifion for the Parties, If the Plaintifis prevailad on the statute of limitations issue,
they would receive the relief ebiained in the 2007 thal, s modified by the Suprems
Court opinion. If DuPont prevaiied, this Court would set aside the 2007 verdicts and
rehder judgment in favor of DuPont, and the Plaintifis would recsive nothing. Perring v,
£.1. du Pont de Nemours and Co., 235 W.a, 482, ___ 894 S.E.24 813, 852 (2010).

12, The Plaintifts and Defendant bath considered the directives of e
Supreme Courl's opinion and prepared for wial, which was set for the marth of March,
2011, The Parlies .reachad this zatizment after considesing the substantial amount of
fisk and expsnse remaining in the case for both sides. On Movambar 19, 2010, the
Parios advised the Couri thai a propesed corpromise and settlernent had beer
reachsd. Thereaffer, on Movember 24, 2010, the Court set a December 30, 2010,
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Additionally, ssid ciass definitions for the medical monitoring class were modiied by the
June 14, 20G7. *Order Granting Plaintiffs’ Motion to Modify Class Definition and Denying
Defendant DuPont's Motion o Decertify Class.” For purposas of clarity, the Proposed
Setfiement affects the foliowing classes as praviously defined by Order of this Court.

2. The Property Class consists of “those who currently own, 0f who on
or after December 1, 2003, have owned private reat property lying
wilhin the below refsrenced commurﬁfieé of any other privale real
property lying closar to the. Spelter Smelter facility than one or more
of the below raferenced communities.” {Sept. id 2008, Ordar at 3).

b. The Medical Manitoring Class consists of “those who currently or at
any time in the past since 1086 have resided on prvate real
property in the Class Area Jor st least E>ha minimum {otal resdency
firee for a zone dapicied on the map attached herelo as Exoibit A
Zore 1 Mimimsum fotal residensy time of one year since 1963
Zone 2 Mipimum tofal residency time of tiree years since 1866
Zone 3: Minimum total residency time of five years since 1666
Residency hime within a zone of zongs dloser o the formet smeltar
iacifity but not mesting the minknum total residency time for a
cinser zone is accumuiated with any residapcy tme within a zone
or Zopes further away in determining total residency tme” [Juns

14, 2007, OrdeTr)

Y onid Logn) Potics, inciuding e map with zonas 1,2, ead 3,38 attached zs Bxhibit § o this Order.
£ 5 P o) g
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c. The General Provisicns es o the gaographic area are dascribed es
foliowes, and the Cotst furthet incorporates the beundary map ¥s
preparad and aftached to this Order as Exhibit 1 to be read in
concert with the following descripiion:

i “Gensral Provisions, The inftial proposed ciase area
includes the following communities within Harrison County,
West Virginia, and all other private real property lying cioser (o
the Spelter Smalter faciity than one or mors of fhese
communitizs:  Spelter, Erie, lepzibah, Lambed's Rua,
Meadowbrook, Gypsy, Seminole, Lumberpori, Smith Chapsl,
and as further modified to include additional impacted areas as
described in Plaintiffs’ aic madel. The Court finds that private
real property lying within these communifies, as well as eny
other privale real property lying closer to the Spelier Smeller
faciily, has been impacted by the refease of harardous
substances at or from the Spelter Smelter facility.” (Sept. 4,
2008, Order at 4).

4, in asseesing lhe “faimess” of a2 propossd ssflernent, the Court has
cansiderad the foliowing four faciors as provided by persuasive common law from the
Federal Disirict Gourt of the Eastern District of Virginia: 1) the pesturs of the case atthe
time the seittement was proposed; 2) the extent of discovery that had been conducied;
3) the cdircurastances surrounding the negotiations; and 4} the experience of counsalin
the arsa of class action litigation. #1 re MicraSiratagy, Inc. Securifes Liligation, 148
F.Supp.2d 654, 663-868 (E.D. Va. 2001Y; Strang v. JHM Morigage Sec. LIS &shig, 890
F.Supp 499, 501 {E.D. Va. 1995).

3. The Goutt finds that the Sefflernant in this aciion satisfizs the faifness test

wacause it has bsen negoiiated between counsel who are axparienced ftigaters and

can accurately weigh the potentiai risk of a tial on the stafute of limitations defense.

This acten has been panding for hearly seven years, In that fima, the Parlies have
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actively oursued discovery, pre-tial ﬁ'z«'gaté.on. a lengthy irigl, and 2 lengthy appeiiatd
‘::J(OCBSS.

6. lags Counsel, with the aid of thelr axpeits, has beern able o detarming
the naiure and strength of the Class Members’ daims and o maKe reasonable

caleutations as o damages, Additionally, DuPont has been able to weaigh their chances

at trial in fight of the original verdict and postjudgment interest. . Both Pardies are

representsd by able counset whe ar@ expadeniced iy class action fitigation and who
have spent tens of thousands of hours fitigating this case. Therafors, .under ihe fowy
factors enumerated abovs, this seftlement meets the fairness test becavse: (1) there is
a substanfial amount of risk facing fiolh sides such that the saftlamant provides & @i
compromise of the previously rendered verdict, (2) discovary has bsen exlensively
conducted and the Parties are wall aware of the facts of the ¢ase, {33 ther negotiations
for the setflement ware farmally and futly conducted al arms length, and {4) both Pariies
are ably reprasented by experiensé counsal.

7. In detarmining the ‘adequacy” of the settlament, the Court looks o the
following: 1) the relative strength of the Plaintifis’ case on the meriis; 2) the existence of
any difficulties of proof or streng defenses the Plaintifs are likely fo encounter I the
case goes 1o fial; 3) the anticipated duration and expense of additiona'f‘ fitigatiors; 4} the
solvency éf the Defendants and the Jikelifivod of recovery on a litigated judgment; and
3y the degree of opposition to tha sotilament,  MicroSirategy, 148 F.Supp.2d 585; see
also Strang, 890 F.Supp at 501 -

‘The Court siso finds that the Settfement safisfies e adeguacy test

o

There is no cerainty ihat the Plantiffs will pravail at tial if the Setlloment 15 POt

o

43
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approvad. The sele issus cof statute of mitations presents an aibor-nothing dafense
such that if Defendants were to pravail, the Plaintiffs wouid .receiu-& nathing.
Atternatively, if Plaintiffs were to prevail at ths frfal, the case would honethaless contines
for years in appeal and the Defendants, unless they found refief on appeal, would be

lisble for approximately three hundred miflion doffars ($300.00,000.00), pius post-

judgment interest accruing since 2007, Accordingly, bath Parties are infimately famifiar

and engaged with this case, and have bean able © naegottate a fair and adeguale
setidlement to eliminata tha. risk presented to both sides by the sacond wial and future
appallats fitigation. Finally, despite the Sstilement Nofice provided to the Claases, there
has been vary iittle opposition voiced against the setfflement. There were only twe (2)
writtan chjections filed against the setfiement, and the substanece of the objections was
zgainst the ciaimed fiigation expensss of the Alomeays, not the faimess of e
sefflement. FQﬁher. of {he class members who spoke at the falmess hearing, only two
ware sirongly opposed {o the seﬁie’r;xent. and bolh ssemed io believe that cash
payments bassd on the amournt of the original vardicts were superior to remediation and
madical monitoring plans. There are an estimajed gight thousand five hundrad {8,500}
medical monitaring class members, and spproximataly two thousand eight hundred
{2,800) property parcels in the two classes, and only two people volced wrktten
apposition, and only one persan voiced opposifion té the settlemenf at the hearing.
Tharavore, the Court finds that there is not strong opposition {0 the seitlement from
within the classes.

9. Accordingly, the Courl finds that ths Seoffisment meets- the adequacy test
bscause alfhough the Plaintifis have a conditonally afiiimed verdict, they face a
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substantial challenge in overcoming the Defendants’ swuafute of limitations defsnse.
Without a settlement, litigation in this case would continue for a minimum of three o fiva
{ﬁ-ﬁ) years, 25 the verdict at the second tial on the statute of imitations wodild bs
appealed to the Wesl Virginia Supreme Court of Ap;;eats by the losing parly, and
notentlally appealed to the United Slates Supreme Gourt thereafter., Finally, thers is
very little opposifion to the settiement from the Plaintiff Classes,

10. Yhe Court-appointed Guardian ad fitem in this case has stated fo the
Court that she has conducted ar independent investigation into the facts cordained in
the record: the Pstition for Approval of Seftlement, and the kemaorandum of
Understanding befween the Parties, and that the proposed settlemant is Talr, jusi,
reasonable, equitable, and in the bast inferests of any minor members of the Plaindiif
Classes,

11, The Court FINOS in view of all of the circurr{stanms that the praposed
ssitlement is fair, just, reasonabié, equitable, and in the bes! interest of the Parfies.

Accordingly, the Court ORDERS thatt

1. The Petiion seeking approvel of the Sefflemeni s GRANTED, and,
therefare, the propased settlement, which ia found 1o be fair, reasonable, and in the best
interests of the Parlies, is hereby APPROVED,

2. Defendant DuPont is ORDERED fo pay the tolal sum of savaniy miliion
dollars {§70,000,000.00) to Piaintiifs In accordance with the Novernber 19, 2010,
Wemotandum of Undersianding, and the prior Order of the Court dated December 23,

2010, which established twe saparate and distinet Qualified Setilement Funds.
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Addifionially, said Qualified Setiemant Fund Accounts have baen sstablished at MV3
Bank by Edgar Gentle at the direction of the Court.

3 Sixty-six  miliion {$66,000,000.00)  of the total ssventy wmillion
(S.?0,0G0,000.00) payment shalt be available to the Plainiids as directad by the Court, of

its designee, for the purposes of paying for remediation setvices and attorneys’ fees

and sxpenses for Plaintifis’ Counsel.

4. The remaining four milion (54,000,000.00) of the total seventy miion
{$70,000,000.00) payment sﬁa{l be thade available only for the madical monitoriqg subs-
ciass of Piaintifis as directad by the Court, or the Courl's designee, Said sum shall not
b used for any purpose other than for the sole bensfit of the madical monitoring sub-
class and shall be deposited in the Qualified Setliernent Fund Account ;reaied solefy for
#his amount and this pueposs. © .

5, Oefendant DuPont is ORDERED to pay for the cost of a medical
monitoring prograrm on a “pay-as-you-go” basis, caasistent with the Fabruary 25, 2008,
““inal Order Regarding tha Scope, Duration and Cost of the NMedical Monltoring Plan,”
except as modified by the Memorandum of Understanding, for a pericd of thirty (30)
yBars.

g, The Court recognizes that the issue as o the amount of attorney’s fees
and costs 1o be awarded remains t¢ be delermined. sfter waighing the svidencs

preseniad st the December 30, 2010, Fairness Hagring, and such filings as have bean

¥ The Coust tevognizes fhal the Deferdants esgert that the administration 6f the modics! monitoing
prograsn should bs govenad by 3 propossd executive sommittes swead of by the Court and the
previously sppointed Special Masser/ Clairas Administetor. Said argoment end accormpanying motions,
ag well 26 e exsor st of the four mitiion dollars, will bz eddressed by the Courrin e Yarer Ocder afver the
Court has had the time T review e maitéx,

=
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madea by the Plaintifis’ Counsel, the Court wiif promptly make a determination and enier
an Orgder directing disbursement of fzes and tosts from the sixty-six milion doifer
($58,000,000 09} Qualified Sefilement Fund created, in pad, for that purpese.

7. The Court fudthar ORDERS that the Defendant DuFont pay such foes as
incusred by the Guardian ad fiern, The Court has éetafmined that sik thousand twe
hundrad and fifty do(lar§ (5%5,250.00} is a reasonable and falr amount based on the time
expended by the Guardian &d iftern bafore 'an& during the Fajmess Hsaadné, which was
stated to the Court as twenty-five (25) hours of worl st a rete determinad by the Coust
of two hundred and fifty dollacs {$250.00) per hour. A

8 Finally, as agreed to in the Memerandum of Understanging, DuPont is
hereby ORDERED to pay the Coust's costs associated with this wiatter, as faxed by the

Clerk of inis Court, in the amount of fity-five thousand thres hundred and thivfeen

doltars and eighty-nins cenis {§55,313.86), which represents only the actual out-of-

nockat expensas that have been horne by the cifizens of Hasrison Couaty fo date b
9.l is ORDERED that fhis is a full and final settlement of alt claims of the
Blaintiff Classes in this action, that all cleims of the Plaintlf Classes in this action are

DISMISSED, with prejudice, against all Defendants, and thal the Defendants are

hersby rslaeded from apy and all fablidty assoclated with this Titigafion, provided that the '

Cefendants Tulfill any and sl obligations Ordered herein.
10. Eurther, the Court ORDERS that ihis is 2 Final Order pursuant to Rule

sa(t) of the West Virginia Rules of Civil Procedure and constiivtes a "final judgrment j4s]

5 Said Taxation of Cosls Ts Attachment B ta this Ordor.

i)
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there is no just reason for delay and upon an exprass direction for the entry of
judgmant.”

11, It i ORDERED that any and all prior judgments of liabily and damages
against all Defondants in this case are VACATED and shal have no colizieral estoppel
or res judicala affect against any Defendant in any pending or future claim against any
of the Defendants arising from the operation or ownership of the Zinc smelter that is the
subject of this fitlgation. However, the Court nates that the judgment in favor of T.L.
Diamond against DuPont, entared on February 15, ?.Qdﬁ, which was upheid by the
Suprame Court after a review of thz indamnification agreement batween T. L. Diamond
and DuPonf, shall not be vaceted. Additionally, the Final Order which dismissad
Defendants Nuzum Trucking and Jaseph Paushel, with prejudice, 06 or abou!t March 5,
2007, is not vacated. Finally, the jury's verdict found that the "cther entitias,” including
Nuzign Trucking, were nat liable for negligence, public nuisance, private nuisance,
traspass, and strict liabilily, and those findings are upheld and noft vacated.

12.  Further, the panding Metion for Sanctions, filed by the Piaintitfs on
Septamber 8, 2010, is “desrned mool” and thereby withdrawn, according to paragraph 8
of ":};e Memorandum of Understanding. Although the Defendarit has requesied that “all
agending motions” be deemed moot, upon a @visw of the racord, the oy other panding
motions are not moot and are felated to the administration of fhe sattiement.

13, Without affecting ihe finality of this Final Judgment as to the Fialntif
Classes, the Court nersby retains exclusive judisdiction over this action, and every
aspect of {(he inferpratation. implemeniation and anfercement of tha Sattiemant, unill the
Setflamant bas deen consumimated and each and every act agread {o be performed by

~
A
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the Parties theraio shall have besn perfouned, and theraafter for all ofier purpeses

necessary (o interpret and enforce the terms of the Sattlement, the Orders of this Courd,

and In aid of this Court's jurisdiction and o protect and effectuate its judgments.

Y 1S 50 ORDERED.

Finally, the Clerk of this Court shall provide copies of fhis Ovdar to the oliowing:

Davigd 8. Thomas

James 8. Arnold

Stephanie Thackst

Allen Guthria & Thomas, PLLC
500 Lasa 5L, East, Suite 800
P.0. Box 3394

Charleston, YWV 235333-2384

Edgar Gentle, il

Gentle, Tumer, & Sexfon

501 Riverchase Parkway Easf,
Suite 100

Hoover, AL 35244

Spacial Master

Meredith McCarthy
901 W. Main St.
Bridgepott, WV 26330
Guardian ad iitern

J. Farrest Tayior

Gochran, Charry, Givens, Smith,
. Lane & Taylar, P.C.

463 West Main St

Dothan, AL 3830
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M PHE TIRCUIT COURT OF
HARRISON COUNTY, WEST VIRGINIA

"~

LENGRA PERRINE and oiher individuals residing i West Vivginia,
on behatf of hergelf and all others stmilarly stivated,

Plaimifts,

Case No, 04-C-296-2
{Honosuble Thomes A. Bedell)
/s

E.L DU PONT DT NEMOURS AND COMPANY,
a Delawhve corporation doing business in West Virginia,

Defendant, . . .

Ve
/

.. Stinalation of Parties and Seftlemenst Administrafor

- :I"h'ai(',‘-}z_lés :?iziiniii?s ane.i-zlhc. i;é:‘é.ndam by their ;‘cspccu:y;c. counsel, hax"ihg previously
e.mcrf:d bt a sctrlomeat 01: the um;lusu:d claims in this Jitigation pursuant to an execated
Memorandim of Undetstanding dated November 19,2010, and having done so with the
assistance and mediation of Tdear Gentle I, designatéd “Seulement Administrazar™ by the
Court, now wish {o enter into 2 stipulation for the purpose of scuing forth the clear and
mianibiguous meaning of certain portions of the aforssaid-Memorandum of Understanding with
the speeilic imedt that the parties herete shull be bound by fhis stipulaiion as the paxii:_q move
farward with the fnstitulion of the thirly (30) yenr medical monitoring program as contzmplated
by the Memorandom of Undersianding. By aftixiug their respeative signatures horeto counsel
for the plainiifés, counsel for the defendant, and the Settienment Administiator ali acknowlodgs
the clear ncaning of the aforesaid Memovandure of Understanding in perlinent pact {5 as set forth

below, and finther acknowledge that tis stipulation shalf yuide and eontral the sdministration of

H

. v . i,




the miedical moxtioring program as requiredt by (he Memonmdum of Understacding, [ is hereby

agreed then as follows:

ettt o ey e

1. Tn having apreed to pay the sum of $7¢,000,000.00 as pact of the settloment of this
matter, defendant DuPont #s part of said payment has paid in il for sny end Wl strt-vip
¢osts and expenses necessacy for the medical _moni(oring pragiam to become up and
wnning, and IyuPoat will wot be billed for 0(‘.1’cspcn§ihlc fov any associsted cosis or
sxpenseé until the lesting aetonlly uomméncc:;, At such time as the testing commences,
DuPaont, wilt begin. i pay for the medical meattoring program, incinding adininistration
and testing expenses, consistent with the previous Orders of this C?ouct.. Al such star-up
" dosts and cxpuns.cs tor medical monitoring shall be paid from fhis (o\‘ni-\‘s"’?0,000‘.DO'{}.OO as‘ '

farther dizected by this Cowt,

There shal be no requirement thata medical monitoving class wentber register for or

_th

avail fhemsolves of the mredical menitoring program. or service in order to receive a cash

payment from the medical monitariag Rind, provided thal oluss membership is praven.

By thelr respesiive signatures below the Parties by und through thelr vespecitve counsel tegether

with the Settiement Administcalor so slipulate this 10 duy of Junuacy, 2011

On Bomalf of the Piaigtiffs:
» < ~ vl ;7
(:_._,,'/ s 1'/7'3/7"2_;-/-‘"7{') g ,,"." ;’:C/Z/_"r\\
7. Farrest Taylor, Esquire
Cochiran, Cherry, Givens, Smith, Lane &
Tayler, P.C.
JG2 West Main Street
Dathan, AL 36307}

Ryl
~—

N




~n BebalEaf the D
% Y,

7 3)\&"\1&’?/ :
pal Jar%nas BaLees
{’ ,!411%:L & Leeg L.C.
POBox 2306 " .
<.‘.,rm}\{¢sz<m. W 25320
Agr&:dl o by gg_l,demcnt Adminisirator:

oty

]

S 5 -
L_'(’//';. P
I:Lﬁ var C. Gerale, 11§ Gsquice
Gentle Pickens & Tumer
- Suites 1200, Tvas North Twentieth Butlding
2 Norih 20® Strest
Birmingham, AL 35203
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IN THE CIRCUIT COURT OF HARRISOM COUNTY, WEST VIRGINIA

LENORA PERRINE, et al, individuals
resitding in West Virginia, on behalf of

themselves and all others similarly situated, 565 )Q | }-0
Plaintiffs, 7 .
v. Case No. 04-C—296-_2
Thomas A. Badell, Circuit Judge
E.l. BU PONT DE NEMOURS AND COMPANY, ef al.,
Defendants.

FINAL ORDER SETTING FORTH THE SCOPE AND OPERATION OF THE
MEDICAL MONITORING PLAN'

Presently pending before the Courl is the "Spscial Master's Report No. 1
{Medical Monitoring), Recommendations, Requests for Comments, and Prayer for
Relief from the Court,” which was prepared at the Order of the Court and filed on or

about June 23, 2008. Additionally, the Special Master filed a Supplement to Report No.

1 on or about Octeber 25, 2010. Both the Report and the Supplement outline proposed
actions for the Court {o take while directing the administration of the medical monitoring
program. The Report contemplated the original plan as outhined in the verdict. The -
Supplement slighfly modified the Report fo accommodate the judgment granted by this |
Court to tﬁe minars and incompetents in the medical monitoring class, Additionally, the

Court previously entered the “Final Order Ragarding the Scope, Duration, and Cost of

the Medical Monitoring Plan,” on February 25, 2008, ajthough certain aspects of that

Order have changed in conjunciion with the Setflement, as nofed in this Order and the

Final Order Approving Settlement entered on January 4. 2051 .
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in relation o the medical monitoring program and the setflement of this case, the
Parties have filed several motions. Namely, the Plaintiffs filed the "Motion for
Appointment of Claitms Administrator for Property Remediation,” and the "Motion to
Appoint a Claims Administrator & Esfablish Maedical Monitoring Setflernent Execulive
Commitiee,” on Decamber 22, 2010. On Decembar 27, 2010, the Defendants filed &
"Motion to Establish Madicai Monitor'mg Setflement Exscutive Committee”  On
December 28, 2010, the Defendants filed a Rasponse. to the Plaintiffs’ Motion to state
that the Parties are nof in agreement about the function of the proposed settlement
exeacutive commiitees.

Finally, the P;arﬁes and the Settlement Administrator, Edgar Gentle, exscuted the
“Stipulation of Parties and Setilement Administrator,” an or about January 10. 2011, for
the purpose of “acknowiedg[ing) the clear meaning of the aforesajd Memorandum of
Understanding.” The Stipulation includes two (2) provisions, the first generally stated,
is that bu-Pont has fully funded the administrafive start up cosis for the medical
monitoring program through the seventy ($70,000,000.00) milfion dollar setllsment and
will only have to provide additional administrative casts once testing commences; The
second provision is that "thére shall be no reguirement that a medical monitoring class
member register for of avail themselves of the medical monitoring program or service in
order to raceive 2 cash payment from the medical monitoring fund, provided that class
membership is provern.”

The Court will now address the Parlies’ Motions as‘to the Claims Administrator

and proposed settiement executive committess.
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Two primary observations greatly sirmplify the Court's decision on these Motions:
first, there is no need {o appoint a claims administrater for either the property class or
the redical monitoring class because Edgar Gentls, of the law firm Gentle, Turper and
Sexton, is the Claims Administrator for both classes as of the February 25, 2008, Order
of this Court. Second, the Parties are not in dispute about the property remediation

class, 50 its administration will proceed under the direction of Mr. Genlle, as previously
Ordered by this Courl.

The February 25, 2008, "Order Appointing Claims Administraforl“ specifically
held that:

Tha Court hersby engages Edgar C. Genfle, Hll, as the Ciaims
Administrator and Special Master to aid the Court in canying out the
madical monitoring, properly remediation, and punitive damages
distribution aspects of this case. Mr. Genfle will serve as Claims
Admiinistrator and Special Measter at the discretion of the Court. The Court
may modify this Order at any time... Mr. Gentlg’s appointment is under
the adthority of West Virginia taw! allowing the Court to exercise general
powers and responsibilities over class actions. His aclions as Claims
Adminisirator and Spacial Master (and those of his agents and
employees), in accordance with this Order and all future Orders of this
Court, will constitute judicial actions of this Court and be protected, to the
maximum extent aliowable by faw, by the doclrine of judicial immunity.
Lastly, pursuant to W. Va. R. Civ. Rule 54(b), the Court directs the entry of
this Order as ‘to the ¢laims above upon an express determination that
there is no just reason for delay and upor an express direction for the
entry of judgment.

The only aspect of the above cited Order which is no longer relevant is the distribution
of money for punitive damages, as the award for punifive damages has been eliminated
through the settlerment, and the Court sees no reason fo change the above quoted

Order in any other tespect.

' aloisc v. Nevioawide Mutugl Fire Insirance, 218 W. Va. 498, 625 §.£.2¢ 260 (2005); Sudte ex wel anez v, Zakaib,
216 W. Va. 656, 609 5.B.2d 870 (2004),
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Thersfore, although the Court has the powsr fo revisit its previous Qrders as

necsessary, both of the Plaintiffs’ Motions are DENIED as MOQT, becauss Mr. Gentle is
the Claims Administrator for both classes pursuant {o Order of the Court dated February
25,2008 2 |
Next, the Court has considered the Defendants’ arguments in the “Motion to
Establish Medical Monitoring Settlement Executive Committee” and compared the
function of said committes against the recommended plan in the Report and
Supplement fo the Report. Further, the Court has reviews,fd the November 19, 2010,
Memorandum of Understanding, which cutlines soveral agreed provisions of the
medical monitoring plan, and the Siipulation gf January 10, 2011, The Defendants now
request, b contradiction fo the Mermorandum of Understanding and prior February 25,
2008, “Order Appointing Claims Administratar,” that the ultimate adminisirative authority
for running the medical monitoring éian should rest with a three person panel serving
two year terms, with the authorify to hire or fire the actual administrator of the phn and
the authority to act as an intermediate appeal board for issues regarding exclusion or
inctusion of potential class memt;ers. The Defendants assert that the power to
administer the plan shauld not be vested in one individuat due io the thirty (30} year
length of the plan and that control of the plan needs fo be *instifutional
The Court understands and appraciates the Defendant's concern with the course
" of the pian over the nex{ thiry years, but the propesed setflement executive commitiee

is unnecessary. First, the Court notes that Mr. Gentle and his firm have the prior

* Howsver, the Partes should aote, as further outlined in this Order, the Finance Commitie 25 estblished by the
Court wili have roany of the respensibilities that the Partios have requested for the proposed semtfement execurive
committses,
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experience and expertise” needed to administer this plan, while the members of the
propésed committee are unknown and likely would not have the same experience.
Second, Mr. Gentle has been involved with this case f(_)r more than two (2) yvears and is
ready 1o begin to administer the plan, while it would take time to form a committee,
whose members \.Nouid need even more time to understand the massive undertaking
presented by this case. Third, a commitlee is unnecessarily expensive because Mr.
Gentle can administer the plan with the oversight of the Gourt as a safeguard. Fourth,
the creation of unnecessary committees is better suited to the legislative and executive
branches of government. Fifth, the Courf alane is the insfitutional oversight that the
Defehdan(’s‘ seek; namely, should Mr. Gsntie relire, pass away, or commit some
maifeasance, the Court will replace him. The Circuit Court h.as been sewing the
Citizens of Harrison County since 1863 and, from all indications, will continus to do so
for the next thirly (36} years while the medicai monitaring plan ts implemented.

Mr. Genfle has not been appointed for life, but instead serves under the
supervision and direction of the Court. Mr. Genlle, as Special Master and Claims
Administrator, answers to the Court, and the Court serves the Citizens of this County

and the State of YWest Virginia,  Should the administration of the plan fail to satisfy any

? The Court notes that Mr. Gentle has administeced jarge closs action setilements for approximately twonty ysars.
Spacifically, Mr. Gende has served s o Special Master for the WIDL 926 Covn in the Baxter, Bristol, snd 3M Breast
Twaplant Setifement since 1992 wibick has involved wore than 1.1 billion dollars, worldwide clsimants, and over two
hundred thousand (200,000) chocks itsued to chaimanis. Additioeslly, Mr. Gentls bas besn in charge of more than 1
Yillion dollacs in investments for the Dow Corning breast impiant settlement. Next, Mr. Gentle has administered the
seftiament of a class action ovor PCB contamination involving more thaun 18,000 claimants, & fund of sppraximately
300 million doflars, and the defendants Solmit, Inc., Monsanta Co,, and Pharmactz Carporation, Said
administration has resulted in more than seventy thousand checks being jstved to clapoants. See Gends, Edgar C.,,
I, “Administeation of the 2003 Tolbvert PGB Sedtlement in Annigion, Alabama: An Atterapeed Collabsrative snd
Holistic Remedy,” 60 Aln. L, Rev. 1249 (2008). Finslly, Mr. Gentle is 2 Rhodes Scholar, and glong with his law
purmer Terry Turner, drafted 2 complete sad revised Constitution for the Stare of Alabarna from 2000 te 2007,
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of the Parlies, they may petition the Court to change the administrator of the plan, and
~ as outlined in the settlement, this Court retains jurisdiction over this case, and the
Court's decisions are aiways subjsct to review by the éupreme Court.

The Court finds that it is critical that the Administrator be answerable to the Court
and not subject to influential pressure from ons side or the other or subject to deal
making by the Parties. To create an executive commitiee with such vast authority as
proposed by the Defendénis would be an impermissible delegation of the Court's
authority and responsibilities {o the Parties. To do so would be tantamount o the
inrnates running the asylom.

For the foregoing reasons, the Court hereby DERIES the Defendants' “Motion to
Establish Medical Monitoring Settternent Executive Commitiee.”

Next, the Court ORDERS the following as to the astablishment of the medical
monitoring plan:

a. There shalf be an initial enrollment pariod of six (6) months, beginning no

later than Aprit 15, 2011, ‘whereby the Claims Administrator, Edgar
Gerrﬂe,’ will set up a system for .any Plaintiff who is a member of the
medical monitating class to enroll in the medical monitaring program o
avall themselves of the fu-ture monitoring benefits of the program. During
this six (6) manth enroliment period, any qualified Member of the Plaintiff
Medical Monitoring Class may enroll in the medical monitoring program,.
No class membper shal] be sntitled to participate in said program unless he
or she has enrolled during the initial six (8) month enrolirent pariod.
However, if a purported class member submits an applicafion to envoll
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during the six (8) manth period and such e‘ﬂrolimén’( is disputed or unclear
and a final determination as to the eligibility of the class member is made
outside of the six (6) rnonth period, said enrollment shafl be retroactive to
the application date, assuming that the individual is eligible, and the
individual shall have timely enrolled in the Class. As long as the Class
Member has continuously fived in the Class Area prior to reaching the
minimum residence threshold, a Class Member's number of vears of
residence in each respective Class Arza will be accumulated to determine
if the threshold has been met. For example, if 2 Class Member lived %
year ip Zone 1 and 1 % vyears in Zone 2, he oi she vgouic‘ qualify for
medical monitoring, having fulfifled 50% of the res-idency required in each
Zone.

A Finance Commitlee, comprised of three jndividuals, including one
representative from class counsef, ane from Dupont, and the Claims
Admirisirator, E.dgar Gentle, shall be created for purposes of advising the
Court on the structure and execution of the medical monitoring program.
Class  Counsel and DuPont shall inform the Court of their raspective
cholces for representatives on the Finance Commfffeé within five (5) days
of the entry of this Order.

The Finance Comnittee shall exist for the purpose of providing guidance
and advice for the operation of the medical monitoring program. In the
event any decision is made by the Claims Administrator with respect to the
payment for services or costs in the medical monitoring program to which
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either Party takes exception, then either Panty shail have the right to bring
such objection or exception to the Court and, if necessary, may appeal the
determination of the Court within the West Virginia judicial systern.

The Finance Committes will provide guidance and, hopsfully, will operate
in a collaborative fashion to provide an effeciive and efficient medical
monitoring program.  In the event that the Finance Committee cannot
reach an agreemant on how to proceed on any issue before i, finai
decision making authorify shall rest with the Claims Adminisirator, Edgar
Gantle, with such decision(s) reviewable by tha Court.

The Parties reserve the right to reasonably challenge the enroliment of
any class member in the medical monitoring pragram. With respect fo any
challenge relevant {o the issue of eligibility Yor ensoliment, the challenger
ghall pay reasonable colsts and altorney fees i the challenge is
unsuccessiul. The Court will hear any dispu—tes.as to the inclusion or
exclusion of g poterdial ¢lass member.

On an annual basis the Coud, upon recommendation of ie Finance
Committes, shall dirsct Du?or_ﬁ to pay a sum cerdain that will be sat aside
for sach such calenday year to reasonably secure such expenditures as
are reasonably necessary to execute the Medical Moritoring Program, in
advance, for such following calendar year. in each subsequent year after

the first, DuPont shall be credited with any amounts remalning from the

prior year in determining the amount of payment for the subsequant year.

Additionally, should there be a monetary shortfall during a calendar year

Page B of 17




dus fo reasonable expenditures excseding the budget the Class
Administrator shall petition DuPont for such reasonable and necessary
mornies as to remedy the shortfall.  DuPont shall provide such monjes
~ within twenty (20) business days of receipt of the Petition.

The program shall be implemenied consistent the Court's Order of
‘February-z*"‘, 2008, and as modified by the Final Order Approving
Settlement and this Order. The program shall provide those examinations
and tests set forth in the Court's_‘Ord‘er of February 25, 2008, with the
exceplion that the duration of the program shall be thirty (30) years in
length, and that no routine CT scans shall be performed. CT scans will
only be performed as parl of the medical monitoring program wheh a
competent physician determinss that a CT scan is diagnostically medically
necessary as relevant to the possible exposure to heavy metal
confamination.  Any disputes and/or objections ta th.e necesslty of
providing a CT scan in 8 given situation shall ba dscided by the Claims
Administrator with such decision reviswable by this Court,

Additionally, after the initial six (8) mionth sign-up period has concluded
and the number of participating Plaintiffs, be they adults or minors, is
known, Defendant DuPont, in the ordinary course of its business, shall set
aside reasonable reseives as required by applicable law which shall cover
the estimated cost of the entire thily (30) yeac medical monitoring

program.
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In regards to the four (4) miliion doliar ($4,000,000.60) fund specifically
ear-marked -for cash payments to the medicai monitoring class by the
Memorandum of Understanding, the Court makes the following Orders:

i, The four (4) million dolar ($4,000,000.00) fund is specifically
for the sole benefit of the medical ’monitoring class and shall
provide cash payments to the same, in a form and fashion to be
determined by the Finance Committee and Claims Adminiéirator

and approved by the Court,

L There shall be two separate fisis of medical monitoring
claimants: the first shall be for only cash payments, and the
second shall be for medical monitoring. Class membars may
sign up for either or hoth fists,

fii. There shall be no requiremsnt that a medical monltoring

class member register for or avail themselves of the medical
monitoring program or service in order to recelve a cash
payment from the medical monitoring fund, provided that class
membership is proven.

i The money to fund the administrative start-up expenses of the
medical monitoring program, including providing notice to potential
ciass members, shal come _from the four miliion dolar (54,000,000_'00)
Qualified Seftlement Fund. The Court finds that the most equitable

solufion to funding the start up casis of the medical monitaring program

is o have only those individuals who are members of the madical
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monitoring class shoulder the burden.  Distribution of start up

_ expenses from the sixty-six rpillion doftar fund would regatively impact
those: properly class members who do not participate, or are not
eligible fo paricipate, in the medical monitoring program,

k. DuPonf, by paying the sum of sevenly miliion dolfars
($70,000,000.00) as pant of thé settlernent of this mafter, has paid in
full for any and alt start up costs and expenses necsssary for the
medical ménifor&ng program, and DuPont will not be bilied for or
responaible for any associated costs or expenses until the testing
comimences. Af that lime, consistent with the yearly budget procedura
outlined above, DuFPont shall fund the medical monitoring program.

including administrative costs, on an annual basis. Finally, the Claims

Administrator shall aftempt to combine administrative expenses P

between the property and medical monitoring classes to be as cost

efiective as possible. For such costs fhat are aqually attribuiable to

either class, t.he Claims Administrator shall establish an equitabie ratio

to split the casts betwezn the property and medical monitoring classes.

L Any and alt decisions of the Claims Administrator shall be reviewable by

this Court, and each Settling Party shall have the right to pursus any and

;ali appeats of this Courl's final orders and decisions to the exfent such is
permissible under West Virginia {aw.

To accomplish the above stated guidelines, the Claims Admiﬁistrato-:, Edgar

Gentle, is hereby ORDERED to accomplish the following:
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1. Within ten (10) days after the entry of this Order, the Claims Administrator
shauld submit to the Parties and the Court the proposed Class Member Medical
Monitor"mg registration forms and the recommendad criteria for proof of Class Membear
Medical Menitoring efigibility. To the extent practicable, objective and easily obtained
proaf of residency in the Class Area for the period necessaty to be eligible for Medical
Moniforing will be utifized, with source documents such as Class Area voter registration
rolls, Class Arsa ad valorem property tax records, Class Area Medical Clinic patient
rolls, and Class Area ulility billing records. For children, source documents will include

rass Arsa school registrafion rofls and Class Area Medical Clinic patient tolis. To the
" extent possible, such source dovuments will be gept confidential. »

2. Additionally, within ten (10) days after the entry of this Order. the Claims
Admipistrator shall submit a timeline of reasonable goals and dates to accomplish the
directives of the Court and any other administrative details that méy be necessary to the
Parties and the Court, including starting class sign ups on or befare April 18, 2611,

3., The putafive Class Members shall be given appropriate notice of and
information concerning the Medical Monitoring Program’s terms. Notice measures shall
include & notice mail-out fo those putative Class Membars which have been identified,

and publication of nofice in focal or prominent West Virginia newspapers, To f{acilifate
natice to putative Class Members living outside the Class Area, the registesing Class
Members will bs asked to complste a questionnaire providing the names and address of
relatives and acquaintances known to five or tc have previously livad in te Class Area,

foliowed by a notice mail-out to these additional putative Class Members. No addiional
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funding beyond the seventy million dollar settlemént funds shall be fzquired from
DuPont to accomplish these prefiminary notices,

4. In order to organize and coordinate the medical monitoring proaram jnside
and outside of the Class Area, which will involve the c.:omp'ﬂl.etion of detfailed health
questionnaires, direct physical examinations, and collection of lab samples for analysis,
the Cia’img Administrator shall create a computer-based data gathering sysiem, with
data for all Class Members to 'be entered info the same database wherever the
participating madical provider and Class Member are iocated. Subject to the terms of a
Protective Crder, which shail be considered by the Finance Committee and the Claims
Administrator and recommended 1o the Court, and after signing a Confidentiality
Agreement, which shall Jikewise be considered by the Finance Committee and the
Claims Administrator and recommended fo the Count, the Claims Administrator shafl
have real time access 1o the databasé, and DuPont and Class Counsel shail have
2ccess o the dalabase with claimant-specific information redacied and uniquse
identifiers, such as @ numbering system, used instead of names,

5. Next, the Claims Adrministrator shall initiate a bidding process through a Third
Party Administrator of health plans who shall be engaged to facilitate identification of a
national laboratory or othér such vendor to provide out-of-Class Area redical
monitoring and in-Class Asea medical providers, focated in ‘or near the Class Area, to
provide meadical monitoring in the Class Area, while assuring testing and access to care
per the Medicat Monitoring Order of February 23, 2008, at bage 10. The Third Pariy
Administrator of health plans using the CPT Codes contained in Appendix A to Dr.
Werntz's March 30, 2007 Proposed Medical Monit-dring, shall negoliate prices chargad
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by in-Class Areal and out-of-Class Area medical providers, subject o review by the
Parties through the Finance Committee and approval by the Claims Administrator and,
ultimately, the Court. In the medical monitoring registration process, Class Members
living both inside and outside the Class Arka will be asked wﬁic‘h medical providers they
prefer fo conduct the testing, which will be a maternial factor in seiecting the providers
utilized for medical monitoring along Wt'th the fowest cost per unit of testing.

6. The Court has determinad thal there shall be a Medical Advisory Panel to
facilitate the Claims Administrator's quality control audits of the medical monitoring

program, and to advise the Clalms Administrator and the Court, with inpuf from the

Parties, on perindically updating medical mohitoring protocsols based on scientific and:

medical developments following ths ﬁfst five years of medical monitoring, as
contemplated o page 15, decrétal paragraph 1 of the Msdical Moniioring Order of
February 25, 2008. The Parties, via .fhe Finance Cormittes, shall have input
conceming the appropriate make up of the Medical Advisary Pénel, its membershi;;) and
its specific duties for the Courl’s review.

7. Next, the Court Orders that the Claims Adminisirator, Edgar Gentle, establish
a Claiman{s' Advisory Commiflee, to consist of class members vﬁ’imng and able fo
provide input as to the administration of the medical moniforing plan. Said Commitiee
shall only have an advisory capacity. The Committee will exist in order o ensure that
Glass Members are hsard In the design and implementation of the Meadical Monitoring
Program, and other aspecis of the Claim Administrators duties. The Claimants’
Advisory Committee shall be established as soon after the Effective Date as practicabie,
with § members to be residents of the Class Area and \4 fo be non-residents of the
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Class Area. It is requesied that Claimanis Advisory Committes nominations be
provided by Ciass Counsal within 15 days after the Effecive Date. In nominating
potential Committee members, Class Counssl should provide adequate facts io
facilitate the Court'sldefermin-ation' of each candidate. To the oxient pracﬁcab&e,
Committee members will be incumbent Class Represenlatives, and the Parties, via theic
role on the Finance Committes, will be invited lo provide input on the proposed
Commitlee members prior to their selection. The Committee will have an initial
organizational 'meeting' with the Cour, the Claims Administrator, and the Finance
Committse in person, conduct periodic telephonic mestings, and have one annual
meeating with the Court, the Clairms Adrninistrator and the Parliss in person thereafter.

8. in order for the Claims Adminisirator, In colfahoration with the Finance
Committee, to prepare the inital budgst and administrative astions for the Medical
Moritoring Program for review and approval by the Court, the logistics for this aspect of
the case should be finalized as soon as practicable. The Claimé Administrator shall
attemmpt to find usabie office space for fease in the Class Arsa in or near Spelter and
utitize the same office space for both the properly and medical monitoring classes,

9. To Yacllitate efficient utlfization of the class furds and to minimize
administrafive expenses, the Claims Administeator shall look into obtaining living
quarters in the Class Area for the first two (2) vears of medical monitoring, during which
fime the Claims Adminisirators stalf will have an ongoing presence. Such a residence
will be more cost effective than 2 hotel, and create less of a burden on the classas.
Additionally, the Claims Adminisfrator shall look info the cost effectiveness of obtaining
a vehicle to reduce rertal car bills. Said fiving quarters and/ or administrative vehjcle
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shall be discussed by the Finance Committee and recommendsd by the Claims

Administrator to ths Court for final approval.

The Court, as noted in the Final Order Approving Settlement, shall retain
continuing }ur@sdiétion and the ultimate authority over the administration of this

setflement,

Next, because the administration of the property remediation settlement has not
yet been braught before the Court, the Claims Administrator is directed to pregpara a
proposed time line aind punch list for the same and submit it fo the Parties and the Court

within twenty (20) pusiness days of th= entry of this Order.

The Gourt intends to retain the services of the Guardian ad fitem, Meredith
McCarthy, for the purposes of pro{fiding legal representation to the minors and
incompatents in the classes, assuming that she is still ready and willing fo sarve, Tha
defails and necessary duties of the Guardian ad Jitem can be determined as a need for
such services becomes apparent. The Court directs the Finance Commiittes and the
Claims Administrator to archestrate such necessasy services for the classes and
provide direction to Mrs, McCarthy, The Guardian ad fifem shall serve at the previously
est{ablished rate, or such ad&lﬁonai just rats of compensation to be determinad by the
'Finance Committes and the Claims Adrrinisirater and paid afong with the administrative

and start up costs for each of the classes,
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Lastly, pursuant to Rule 54(b) of the West Virginia Rules of Civil Procedure, the
Court direcis anfry of this Order as a Final Order as to the claims and issuas ahove
upon an express defermination that there is no just reason for delay and upon an

express direction for the entry for judgment.
iT1S SO ORDERED,

Finally, It {s ORDERED that the Clerk of this Court shall provide cerified copies

of this Order lo the Tollowing:

David B. Thomas #eredith McCarthy
James S. Amald 901 W. Main St.
Stephanie Thacker Bridgeport, WV 26330
Allen Guthris & Thomas, PLLC Guardfan ad litem

500 Lee St., East, Suite 800

P.C. Box 3324

Charleston, WV 25333-3394

Edgar Gentle, Il J. Farrest Taylor

Gentle, Turner, & Sexton Cochran, Cherry, Givens, Smith,
501 Riverchase Parkway East, {ane & Taylor, P.C.
Suite 100 ’ 163 Wast Main 5t
Hoover, Al 35244 Dothan, AL 36301.
Special Masler . '

E-NT_E{»‘c‘élg_&‘hjg:[é 4_/;397_&@//
g &ﬁfw

Thomas A. Bedeli, Circuit Judgs

Page i7of 17

GO ou R A
7\3‘:‘1 i34 saval g

=l



IN THE CIRCUIT COURT OF HARRISON COUNTY, WEST VIRGINIA

LENORA PERRINE, et al., individuals
residing in West Virginia, on behalf of
themselves and all others similarly situated,

Plaintiffs,

V. Case No. 04-C-296-2
Thomas A. Bedell, Circuit Judge

E.l. DU PONT DE NEMOURS AND COMPANY, et al.,

Defendants.

FINAL ORDER APPROVING THE TRANSFER OF THE REMAINING ASSETS OF
THE PRE-IMPLEMENTATION DATE FUNDING OF THE PERRINE MEDICAL
MONITORING QUALIFIED SETTLEMENT FUND TO THE POST-IMPLEMENTATION
DATE FUNDING OF THE PERRINE MEDICAL MONITORING QUALIFIED
SETTLEMENT FUND AND CLOSING THE ACCOUNTS OF THE PRE-
IMPLEMENTATION DATE FUNDING

Presently pending before the Courtis the Claims Administrator’s Report Requesting
Court Approval of Transferring Remaining Assets of the Pre-implementation Date Funding
of the Perrrine Medical I\/lonitéring Qualified Settlement Fund to the Post-Implementation
Date Funding and Thereby Close the Accounts of the Pre-Implementation Date Funding
of the Perrine Medical Monitoring Qualified Séttlement Fund (the "Report”) submitted to the
Court on September 23, 2014.

The Court hereby finds that the purpose and goals of the Pre-Implementation Date
Funding of the Perrine Medical Monitoring Qualified Settlement Fund have been fulfilled,
and that the remaining hard'assets (half of the car, some equipment and Claims Office
furnishings, with the other half being owned by the Perrine DuPont Remediation Qualified

Settlement Fund) and monetary assets in the Pre-Implementation Date Funding of the
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Perrine Medical Monitoring Qualified Settlement Fund be transferred into the Post-
Implementation Date Funding of the Perrine Medical Monitoring Qualified Settlement Fund.
The remaining monetary assets in the Pre-Implementation Date Funding total approximately
$26,000, which is too small of an amount to provide an additional cash dfvidend to medical
monitoring claimants, of which there are approximately 6,100. |

Therefore, the Court ORDERS that, on or before September 30, 2014, the remaining
assets of the Pre-Implementation Date Funding of the Perrine Medical Monitoring Qualified
Settlement Fund be transferred to the Post-Implementation Date Funding of the Perrine
Medical Monitoring Qualified Settlement Fund where the purpose of benefitting the medical
monitoring class will continue to be met. |

The Court further ORDERS that the accounts of the Pre-Implementation Date
Funding of the Perrine Medical Monitoring Qualified Settlement Fund thereby be closed,
effective on or before September 30, 2014, and finds that the Claims Administrator and his
staff have successfully fulfilled the mission of the Pre-Implementation Date Funding and are
granted judicial immunity in accordance with West Virginia Law with regard to the subject
of Pre-Implementation Date Funding.

After a careful review of the Report, and in consideration of the applicable law, the
Court ORDERS that the same is hereby APPROVED and shall be used in the
administration of the Settlement.

Lastly, pursuant to Rule 54(b) of the West Virginia Rules of Civil Procedure, the Court

directs entry of this Order as a Final Order as to the claims and issues above upon an
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express determination that there is no just reason for delay and upon an express direction

for the entry of judgment.

IT IS SO ORDERED.

The Clerk of this Court shall provide certified copies of this Order to the following:

David B. Thomas, Esq.

James S. Amold, Esq.

Thomas, Combs & Spann, PLLC

300 Summers Street, Suite 1380

P.O. Box 3824

Charleston, WV 25338-3824

DuPont’s Finance Committee Representative

Edgar C. Gentle, I, Esq.
Gentle, Turner, Sexton,
Harbison

55 B Street

P.O. Box 257

Spelter, WV 26438
Special Master and Claims Administrator

Debrosse &

Order Prepared By:

Virginia Buchanan, Esq.
Levin, Papantonio, Thomas, Mitchell,
Rafferty & Proctor, P.A.
P.O. Box 12308
Pensacola, FL 32591
Plaintiffs’ Finance

Committee
Representative '

Meredith McCarthy, Esq.
Guardian Ad Litem for Children
901 W. Main St.

Bridgeport, WV 26330

Edéér@/.( ntle, I, Claims Administrator
Gentle Turner, Sexton, Debrosse & Harbison
P.O. Box 257

IS b

MgfhaelA Jacks<
W Va. Bar No. 1
Gentle Turner, S
P.O. Box 257
Spelter, WV 26438

ton, Debrosse & Harbison

ENTER:
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Thomas A. Bedell, Circuit Judge

Page 4 of 4



