
IN THE CIRCUIT COURT OF I-IARRISON COUNT'Y, WEST VIRGIT{IA

LENORA, PERRIhlE, qt al-, individua!s
residing in West Virginia, on behalf of
thernselves and all others similarly situated,

Plaintiffs,
CIVII- ACTION NO.
04-c-296-2
Thomas A. Bedell,
Gircuit Judge

E. I. DU PONT DE NEMOURS ANÐ
COMPAI'IY, et al.,

Defendants.

ORDER FINDING THAT T!-IE AGREEMENT BETWEEN THE PERRIil¡E DUFONT
SETTLËMENT AND NORTHSTAR ÐEMOLITION AND REMEDIATION, L.P., þIAS

h¡OT EXFIRED

Presently before the Courl are (i)the';Claims Administrator's Motion to Determine

that the Agreement Between NorlhStar f/k/a NCM ("NCM') and the Perrine DuPont

Settlement Has Not Expired and Requesting Reimbursernent of Settlement Damages

Caused by NCM's Breach of Contract and Failure to Timely Remediate Settlement

Properties," (hereinafter, the "settlement Motion,") filed on April 7, 2015', (ii) "Northstar

Demolition and Remediation, L.P.,rlkialNCM Demolition anci Remediation, L.P.'s h¡lotion

to Apply and Enforce the Terms of the Agreement for Soil and Property Remediation

Sei-vices," (hei-einafter, the "NCM Motion,") filed on Api"il 7, 2015; (iii) the "Claims

Adrninistrator's Response to Northstar Demolition and Remediation, L.P., f/k/a/ NCM

Demolition and Remediaiion, L.P.'s April 7, 2015, Motion io Apply and Ënforce ihe Terms

of the Agreement for Soil and Property Remediation Services," (hereinafter, the

"settlement Response,") filed on April 14,2015; and (iv) the "Northstar Demolition and

Remediation, L.P., f/k/a/ NCM Demolition and Remediation, L.P.'s Response to Claims
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Administrator's Motion to Deterrnine that ihe Agreement Between NotlhStar f/k/a NCM

("NCM") and the Perrine DuPont Settlement Has Not Expired and Requesting

Reimbursemeni of Settlement Damages Caused by NCM's Failure to Timely Remediate

Settfement Properties," (hereinafter, the "NCM Response,")fifed on April 14,2015.

On April 30, 2015, the Court held a hearing on this matter. The hearing was

attended by Edgar C. Gentle, lll, Esq., and Michael Jacks, Esq., for the Settlement; Cy

Hill, Esq., for NCM; Meredith McCarthy, Esq., as guardian ad titem for children and

incompetent adults; and James Arnold, Esq., for DuPont, telephonically.

ïhe Court heard the positÍons of the parties. ln summary, NCM argues that the

period of pefformance of the remediation contract has expired, and requests increased

payment rates for future remediation work. The Settlement argues that the period of

performance has not expired, and thai NCM is in breach of contract for failing to cornplete

the remediation work to date and for supplying poor soil during 2012, which delayed the

implementation of the soil remediation program, and requests leave of the Court to

develop evidence as to the Settlement's claimed damages suffered due to the alleged

NCM breach.

Findlnq.s of Fact

1. The Aoreement for Soil and P iation Services for the Lenora Perrine,

et al., v. E-1. DuPont N emours and Company, et a1,, S€tt[ nt a,k.a. the Perrine

DuPont Settlemeni, (hereínafter, the "Agreement") dated April 25, 2012, was

approved by the Couft on MaY 1,2012.

2. The remediation of contaminated properties in the Class Area began on June 1'1,

2012,and conLinues to the present time.
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3. As of the end of March, 2015, NCM has completed the remediation of

approxinrately 389 house properties and 190 sojl properties, and the remediation

of additional properlies is in progress. Of the lour Class Area Zones to be

remediated, Zones 1B and 2 are complete, soil remediation remains to be done in

ZonelA, and house remediation in Zones 1A and 3 is incomplete. Of the $t¿.9

million coniractual amount, approximately $12.8 million has been billed and paid,

with $2 million left for unfinished work.

4. NCM and the Settlement agree that additional contamjnated prooerties remain to

be remediated in Zone 1A and Zone 3. The Settlement estimates that

approximately 11 soil properties which were started in 2014 need to be finished,

and that there are 23 additional new soil properties to remediate during 2015,

which will complete the soil remediation program in Tone 14. The Settlement

estimates that approximately 200 houses remain to be remediated, primarily in

Zones 1A and 3 of the Class Area.

5. The Agreement was negotiated by the Settlemeni and NCM, and was finalized and

signed after drafts were prepared and modified based upon inputfrom both Parties

to the Agreement.

Conclusi of l-aw

1. "Contracts containíng unambiguous language must be construed according to their

plain and natural meaning." Pa)une v. Weqton, 195 W.Va.502, 5A7,466 S.Ë.2d

161, 166 (1985); cited by Fraternal Order of Police, Lo-d.qe No.69 v. Citv of

Fairmont, 468 S.E.2d 712, 196 W.Va- 97 (1996)'
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2. "lt is not the riglrt or province of a couft to alter, peruert or destroy the clear meaning

and intent of the parties as expressed in unambiguous language in thetr written

contract or to nnake a new or different contract for them." McDaniel v. Kleiss, 202

W.Va. 272,503 S.E.2d 840 (1998); citing Cotisa Development Co. v. United Fuel

Ge-s_Ço., 147 W.Ya- 484,128 S.E.2d 626 (1962).

3, "We also have held ihat "[a] valid written instrument which expresses the intent of

the parlies in plain and unambiguous Ianguage is not subject to judicial

construction or interpretation but will be applied and enforced according to such

intent." Wellinqton Power Corn. v. Cna Sur. Coro. , 614 S.E.2d 680, 217 W.Va.33

(2005); citing Syl. Pt. 1, Cotiqa Development Co. v. United Fuel Gas Co., 147

W.Va. 484,128 S.E.2d 626 (1962)

4. The Agreement was jointly prepared and drafted by the Settlement and NCM,

working together, and should not be construed against either party Bischoff v.

Francesca, 133 W. Ya.474,56 S.E.2d 865 (1949 )

5. The "Period of Performance" section of the Agreement, on page B, Section ll., 4.,

states that "[t]his Agreement shall become effective following Coutt approval, and

shall continue in tull force through December 31, 2014, or until such time as all

condiiions and obligations are met and satisfied herein, whÍch the Claims

Administrator estimates is sufficient time to compÌete all remediation services in

accordance with the terms of this Agreement."

6. The Court finds that the language of the Period of Performance clause is not

ambiguous
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7. The Coufi finds that the plain language of the Period of Periormance clause means

that the Agreement does not expire until NCM "complete[s] all remediation services

in accordance with the ternls of this Agreement," with the word "estimates" showing

thatthe December 31,2014, datewas an estimate and nota deadline. NCM has

argued that the language of the Period of Performance clause should be construed

as "whichever occurs first, not last," but this suggested language is not in the

Agreement. The Court cannot insert such new language into a iontract which is

plain and unambiguous, If The parlies had wanted such language in the

Agreement, it could have been included therein. The Period of Performance

clause allows flexibility in the completion of a complex multi-million dollar

remediation contract, and allows the Claims Aclministrator the discretion to ensure

that the work is properly completed

L The Court finds that all of the remediation services defined in the Agreement have

not been completed. The Agreement provided an estimated 600 house propefties

to be remediated, and an estimated 160 soil properties to be remediated.

Agreement on Page 9. While NCM has remediated more than 160 soil properties,

190, it has remediated significantly fewer house properties, 389. Also, NCM has

not earned the entire Agreement contractual amount of $14.8 million, with

approximately $2 miliion being unearned to date.

9. Page 48 of the Agreement, Section lX., E., Continuation of Services, states that,

r'[e]xcept for ternlination due to the Claims Administrator's breach, NCM agrees

that upon completion of the Work, at Claims Administrator's request for

continuation of services, it shall continue to provide services hereunder, provided
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Claims Admlnistrator complies with all the terms and pi'ovisions of this Agreernent

in effect prior to the termination. The fees for such continuation period shall be

equitably adjusted." ln open Coutt, during the April 30, 2015, hearing, the Claims

Administrator stated ihat no such request has been nrade to NCM.

1 0. The Court finds that the Continuaiion of Services clause is inapplicable by its plain

language, because the clause only takes effect, "upon completion of the work,"

and only applies upon the "Claims Adminisirator's request," which did not occur.

l-d

11."To state a claim for breach of contract .... [one] must allege facts sufficient to

support the following elements: the existence of a valid, enforceable contract; thai

the plaintiff has per-formed under the contract; that the defendant has breachecJ or

violated its duties or obligations under the contract; and that the plaintiff has been

injured as a result." Fwanr tfirro Risk lndem. I nl: v. Cha rlaclnn Âroa frr'lodinol lìtr

l.fg., 681 F. Supp.2d 694,714 (S.D. W. Va.,2009)

12^A ruling on the Settlement's claim of breach of contract, and alleged damages, is

premature at this time, because the Settlement and NCM need time to develop

evidence related to the alleged breach and Settlement damages.

13.The Court holds any finding of breach of contract or Seltlement damages in

abeyance, pendìng development of evidence by NCM and the Settìement, as the

Agreemeni has not expired
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O{der

l-he Court hereby ORDERS that the Agreemeni, by its plain terms, has trol expired.

The Court therefore ORÐERS that the Agreement has not expired and DENIES NCM's

request for a ruling that the Agreement has expired. The Court ORDERS that the

Continuation of Services clause of the Agreement is inapplicable based upon the facts

before the Court. The Court OR.ÞERS that, upon a request of either Pafiy, the Court will

establish a discovery schedule for the development of evidence related to the alleged

NCM breach of contract and Settlement damages-

As the Agreement is in full force and efiect, the Coutl ORDERS that NCM shall

complete the remediation program anã shall be paid by the Settlement at the rates set

forth in the Agreement, with work to.continue "until such time as all conditions and

obligations are met and satisfied" and the "remediation services" are completed under the

Period of Performance clause in the Agreement.

IT IS SO ORÐËRED.
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The Clerk of this Courl shall provide ceftified copies of this Order to the following

David B- Thomas, Esq.
James S. Arnold, Esq.
Thomas Combs & Spann, PLLC
P. O. Box 3824
Charleston, WV 25338
DuPont's Finance Committee
Representative

Virginia Buchanan, Esq.
Levin, Papantonio, Thomas, Mitchell,

Rafferty & Proctor, P.A.
P.O. Box 12308
Pensacoia, FL 32591
Pl a i ntiffs' C/ass F inance Committee
Representative

This Ord dBv

Edga e, lll, Ësq.
Gentle, Turner, Sexton & Harbison
P.O. Box257
Spelter, WV 26438

lo

Meredith McCarthy, Esq.
901 West Main Street
Bridgeport, WV 26330
Plaintiffs' Class Finan ce Committee
Proxy

Edgar C. Gentle, lll, Esq.
Michael A. Jacks, Esq.
Settlernent Claims Office
P.O. Box 257
Spelter, WV 26438
Claims Administrator

Cy A. Hill, Esq.
Mannion Grey
707 Virginia Street Ëast, Suite 260
Charleston, WV 25301
Cou n sel for N o rth Sta r/N C M

Date

Date

^ l/ ,
, - //_,/J-

¿

Michael A. Jack
W. Va. Bar. No. 044
Gentle, Turner, Sexton & Harbison
P. O. Box257
Spelter, WV 26438

Page 8 of 9



Tfr
ENTER this ã,{e day of fdY 2015

Hon omas A. Bedell
Circuit Judge of Harrisotr County, West Virginia
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5TÄTE OF \\iËsT \,llì,Gltñiå
COLJNTY OF HARRISOI'{, TO'\\/IT

l, Do^alcl L. i{opp II, Clerl< of tlie Fi fteenth Judicial cir-cuit ancl the 1 8'r'

Famil;,. Coult r-lircuit of Iiarrison Countv, V'/est Virgìnia, heleby ceiti$r the

foregoing to be a true copy of the ORDER entered in tire a'oove styled at:ticn

onthe 3 Å -/Å day of âÅ/ {

IN TESTIMCh|I. WI-[ER_ECF, I hereunto set my hand and affix

tlie Seal of the Couri thisfui$daY of tn t{

Fifïeenth iuclicial Ci

Circuit Clerk
I-ia¡r-ison Cor-tuty, Wesí' Vji'gilr i a

I Coui-i


