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A

Bfolute warrandice. See Warrandxcc.
Acceptance defined, 1ft, 195.

i&cceﬁbry Accefforium fequitur principale; 1ft, 240;
241. 242.

Adions or caufes of ani extrdordinary nature weré
originally appropriated to the King and céuncil;
ifk, 4.

A&ion on a foreign covenant, 2d, 320.

A&ion denied unlefs the purfuer cad thow an inte;
reft, ift, 56. 2d, o1

Adion upon the cafe; 1ty 147.

Aétion, penal, in what time it prefcribes; 1ft, 367

A&ion df mails and duties, 2d, 172.

Actio negotiorum geftorum, its equitable folindation;
ift, 10. 179. Inferior cotirts competent to this
adtion, 1ft, 33.

Attio in faftum, 1ft, 147.

Aftio de in rem verfo, tft; 148. 2d, i44:

Actio redhibitoria, 1ft; 270.

AEtio quanti minoris, 1ft, 271, .

A&s contra bonos mores, 2d, 81.

A&s contra utilitatem publicam, 2d, 89.

Ads reprefled becaufe of their bad tendéncys 2d,
82. :

~ A&s of parliament explained. That concerning
conditions in bonds of borrowed money, 1ft, 74:
3 B2 o AAYS
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A&s ena&mg an 11r1tancy ob non JSolutum canonem,
1ft, 363 . )

— concerning cautioners, 1ft, 363. '

. — for making effe¢tual the debts of heirs who die
in apparency, 1, 365.
— Regulations 1695, concerning decréets arbxtral :
ift, 365.
— authorifing an apparent heir to fell the eﬁatc of’
his predecefior, 1ft, 370.
~ — concerning the creditors of the prcdeceﬁ'or, lﬁ
371, ’
— for preventing the frauds of heirs- -apparent, 1y,
372, »
— concerning gaming, ft, 366. \
— concerning executions of a fummons, 1&, 384.
— concerning the triennial prefcription, 1ft, 390.
— concerning expences of procefs, 2d, 157.
— concerning bankruptcy, 2d, 212. 222.
— ranking apprifers pari paffu, 2d, 228.
— about falvage, 2d, 368. .
A&s of federunt explained.  Concerning irritant
' claufes, lf’c, 74 ‘ g ‘
— concerning the creditors of a defunét doing dilif
- gence within {ix months, 2d, 230.
~— ranking arrefters pari pafju in the cafe of bank-
ruptcy, 2d, 231. :
— Power of the court of feflion to make a&s of fe-
derunt, 2d, 217. T
Adjudication, during the legal, is a pignus preto-
rium, ifty 376. 2d, 29. 172. Its nature and ef-
fe&t after expiry of the legal, 1ft, 375. Adjudi-
cation of a moveable debt, 2d, 5. Adjudication
in implement, 2d, 12. Adjudication declaratory,
‘2d, 12. “What efte&t has pluris petitio upon -am
adjudication, 2d, 26. It renders the fubjet liti-
: ’ gious,
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gious, 2d, 185. Forms difpenfed with in order
to give an adjudication the benefit of the a& 1661
ranking apprifings pari paffu, 2d, 233. ,

Adultery. ‘Does it deprive a wife of her legal pro-
vifions, 2d, §I. ¢ ‘ :

Emulatio vicini, 1ft, 56. 136. ‘

Alien, incapable to inherit land' in Scotland, 2d,
III.

Alii per alium non acquiritur obligatio, 2d, 62.

Alii per alium non acguiritur exceptioy 2d, 77.

Ambiguity in the words of a deed or covenant, 1ft,
205. In the words of a ftatute, 1ft, 362.

Apprifing. See Adjudication.

Approbate and reprobate, 1ft, 317%.

Arbiter. Arbiters named without bearing jointly,
2d, 288.

Arbitrium boni viri, ift, 207. 237.

Arreftee, 2d, 173. .

Arreftment, what remedy where the debtor is dead,
and no perfon in whofe hands to arreft, 2d, g.
‘What claims are preferred before an arreftment,
2d, 17. Different kinds of arreftment, 2d, 172.
Arreftments of debts or moveables, its nature and
effe&, 2d, 173. Arreftment bars not poinding,
2d, 176. Arreftment makes a nexus realis : this
propofition explained, 2d, 176. Competition be~
tween an arrefter and an aflignee, 2d, 182. Inti
mation of an arreftment, 2d, 183. How far ar-
refiment makes the fubjet litigious, 2d, 184.
Ranking of arreftments in the cafe of bankruptcy,
2d, 231 Arreftment jurifdictionis fundande gra-
tia, 2d, 10.  Arreftment of a delinquent, 2d,
304. : , :

Affignment, what right it confers without intima-
tion, 1ft, 57. The cautioner paying the debt is

' , intitled
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‘intitled to an affignment, 1it, 114. Scconda'i‘?
creditor intitled to an affignment from the catho-
lic creditor, 1ft, r21. An aflignment of a debt
implies a conveyance of what execution is done
upon it, 1ft, 240. Effect of an aflignment inti-
mated, 1ft, 403. Aflignment originally but a

4 procuratory in’ rem fuam, now a ceffio: in jure,
1ft, 405. Aflignment by a foreign creditor, 2d;
346. Cedent’s oath not good againft the aflignee;
2d, 351: ‘

B

Bankrupt. An infolvent perfon purchafing goods
without having a profpect of making payment; -
2d, 17. Powers of a court of equity with rela-
tion to bankrupts, 2d, 195. Curator bonis, in the
cafe of bankruptcy, 2d, 208. Difpofition omnium
bonorum by a bankrupt to truftees for his credi-
tors, 2d, 262. Statutes of bankruptcy in Eng-
land, what effcét they have here, 2d, 359. A re-
du&ion upon the head of bankruptcy, whether

. good againft'purchafers; 2d; 258, Bankrupt-’
ftatute 1772, 2d, 264.

" Barbarius Philippus, 2d, :13.

Bargain, of hazard wuhayoung heir, 1ft, 82. In-
equality not regarded inter majores, [cientes, et
prudentes, 11, 103. But rediefled where madé
with one weak or facile, 1ft, 103. -

Baitard, has not the privilege of making a teftament;
2d, 335.

Beneficium competentie, 2d, 25.

Benevolence as a virtue dl’imoudhed from benevo-
lence as a duty, 1ft, 109. In the progrefs of fo-
ciety benevolence becomes a duty in many cafes

formerly
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formerly difregarded, 1ft, 9. Duty of benevo-
lence, how limited, 1ft; 109. Duty of benevo-
lence to children, 1ft, 109. Connetions that

- make benevolence a duty when not prejudicial ta’

- our intereft, 11t; 114, - Conneftions that niike
bcnevolence a duty even againﬁ our intereft, . i,
136. ~

Bona fide purchafer, 2d, 4r.

Pona fide pofleflor rei aliene, has a claim for melio-
‘rations, Ift, 145. 2d, 152. Is not accountable
for the rents levied and confumed by him, 2d,
111. 13735 unlefs he be lcupletior, 2d, 144.
Will rents levied by the bona jfide pofleflor impute
in payment of a debt due to him, 2d, 14%. '

Bona fides. How far bona fide tranfaltions with a
putative propnetor are fupported in equity, 2d,
109. How far the ats of a putative judge or ma-
giftrate are fupported in equity, 2d, 113,

Banaﬁdes com‘mp‘ius, it, 337.

Bona fide payment, 2d, 105. .

. Bond fecluding executors, by what legal execution it
is attachable, 2d, 3. Bond of pxovxﬁon, cannot
be claimed if the child die before the term of pay-
ment, 2d, 164. Rigorous and oppreflive condi-
tions in a bond of borrowed money, 1t, 7o.

" Bonos mores. A@&s contra bonos mores wpxeifed by e-

© quity, 1ft, 17. 2d, 81. _

Book. Exclufive privilege of printing books given,
to their authors and their afligns, 1ft, 352.

Bribery in eletions, 2d, so.

Bricve, 1ft, 146.

Burden. A fum with which a difpofition of land is
burdencd, by what Iegal execution it is attachable,
zd, 3 :

" Catholig
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Catholic creditor, his duty with refpe to the fe«
~condary creditors, 1ift, 122.' Catholic creditor
purchafing one of the fecondary debts, 1ft, 126.
Cautioner, making payment, is intitled to have am
aflignment from the creditor, 1ft, 114. In what
terms ought this affignment to be granted, 1it,
119. Mutual relief between co-cautioners, 1ft,
117. How far is a cautioner bound to communi- ~
cate eafes, 1ft, 162.

Cefs, is debitum frucluum, 1ft, 130.

Ceffio boftorum, 2d, 26.

Chance difguftful, 1ft, 144.

Charity, why it is not fupported by law, ft, 23.

Children. Duty of parents to children, how far ex-
tended, 1ft, 109. '

Citation, at the market-crofs of Edinburgh, pier
and fhore of Leith, 2d, 9. Citation at the head
borough, when the debtor cannot be found, 2d,
1. v

College of juftice, its members prohibited to pur-
chafe law-fuits, under a penalty, 1f}, 352.

Combinations, unlawful, 2d, 89. ,

Common law, 1ft, 1.  Common law farther ex-
tended in. Scotland than in England, 11, ~.
‘Whether common law and equity -ought to be
committed to the fame court, 1ft, 27. A court
of common law cannot decree {pecific perform-
ance of a covenant, 11, 320. " Limited nature of
a court of common law, 1ft, 2.339. 2d, 9.
Powers of a court of common law with refpect to
ftatutes, 1ft, 345. 358. Limitation of common

1 : \ lawg,
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law with refpe to covenants, 2d, 61, Common
law ftrictly territorial, 2d, 313.

Commiffioners of bankruptcy, 2d, 210.

Compenfation, its equitable foundation, 1ft, 1I1.
Injuftice of common law with refpet to compen-
fation, 1ft, 395. Equitable rules with refpeét to
compenfation, 1ft, 396. - Whether compenfation

~ be good againft an affignee, 1ft, 403.

Competition between two aflignees to the fame debt,
ift, 158. 2d, 347. Between a reduétion upon
the head of fraud and an arreftnient, 2d, 17.
Between a purchafer by a minute of fale and an
adjudger, 2d, 19. Between an arrefter and an
affignee, 2d, 182. Competition among powers
and faculties. See the chapter, Powers and Fa-
culties. )

Condictio ob injufiam caufam, 1ft, 81.

Condiétio indebiti, 1ft, 307.

Conditio caufa data caufa non fecuta, 1ft, 201.

Condiétio ex peenitentia, ift, 201I.

Condition. Conditional bonds and grants, 1ft,
230. Conditions diftinguithed into fufpenfive and
refolutive, 1ft, 230. Implied condition. See Im-
plied. »

Connedtions . that ‘make benevolence a duty, when
not prejudicial to our intereft, 1ft, 114. Con-
nedtions that make benevolence a duty even a-
gainft our intereft, 1ft, 136. Conne&ions that,
intitle 2 man to have his lofs made up out of my
gain, ift, 137. Connedtions that intitle 2 man
who is not a lofer to partake of my gain, 1ft,
168. Conncctions that intitle one who is a lofer
to a recompence from one who is not a gainer,
it, 179. . 'What connettions ought to be difinte-
refted, 2d, 86. , . v .

Vor. 11, 3 G Confenfual
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Confenfual penalty in a bond of borrowed money
2d, 155.

Confequential damage, 1ft, 96. Who liable for con-
fequential damage, 1ft, ¢8.

Conftable and Marifchal court, inftituted for foreign
‘matters, 2d, 315.

Contralls, bona fide and fricti juris, deﬁned, it,
199. See Covenant. ,

Conveyance. Difference between a voluntary and
legal conveyance, 2d, 361.

Correctory ftatutes, whether they can be extended
by the court of feffion, 2d, 120.

Correi debendi, 1t, 121.

Cofts of fuit, upon what principle founded, 2d, 1g8.

Court of equity diftinguithed from a court of com-
mon law, 1ft, 4. Jurifdi&tion of courts of com-
mon law, 1ft, 2. Court of equity, muft be go-
verned by general rules, ift, 19. 75. 112. 2d,
132. Whether the fame court ought to judge
both of equity and of common law, 1ft, 27.
Powers of a court of equity with refpet to a deed
or covenant, where writing is an effential folem-
nity, ift, 218. A court of equity cannot over-
turn law, 1ft, 219. Powers of a court of equity
with refpet to ftatutes, 1ft, 3309. Its powers with
refpect to matters of utility, 2d, 84. A court of
equity cannot overturn a ftatute ; but is not bound

- by any argument drawn from a ftatute, 1ft, 378.
Has power to extend ftatutes that are preventive
of wrong, 2d, 116. Has power to prevent harm
even to a fingle perfon, 2d, 114.

Court of chancery, ift, §

Court of jufticiary, its jurifdition, 2d, 326.

Court of law. To make effectual an unlawful at is
inconfiftent with the nature of a court of law, 1ft,

a5

w
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385, 357. 2d, 78.  Courts of law were origi- -
nally confined to pecuniary matters, 2d, 55. Pro-

. mifes and covenants were not regarded originally
in courts of law, 2d, 61. Jurifdi&tion of courts
of law, 2d, 312. ‘ ‘ o

Court of feffion, is a court of equity as well as of
.common law, 1ft, 31.74. Was originally con-
fidered as a court of common law only, 2d,
216. Various executions, unknown in common
law, introduced by the court of feffion, 2d, 3.
Is the proper court for matters that are not pecus
miary, 2d, 56. Truft-rights appropriated te the
court of feffion, 2d, 70. "Is a court of review
with refpeét to matters of police, 2d, 96. By -
what power doth this court name fa&ors for in-
fants who are deftitute of tutors ; and give autho-
rity for felling the land-eftate of a perfon under
age, 2d, 114. Privilege of this court to make
a&ts of federunmt, 2d, 217. Cannot alter a writ
of the common law, 2d, 187. Jurifdiction of the
court of feflion with refpect to foreign matters,
2d, 3io. [Itsdiflerent jurifditions, 2d, 317.

Courtefy. A tenant by courtefy is bound to extin~
guifh the current burdens, 1ft, 132.

Covenant defined, 1ft, 195. Words in a covenant
how interpreted. See Words. Was not enfor-
ced by an a&tion in our law, rft, 3.2d, 61. E-

- quity with refpe& to covenants, 1ft, 12. Ule of
covenants, Ift, 194. A covenant implies two
perfons, 1ft, 195. Is a mean employed to bring
about fome end or event, 1ft, 197. Where a co-
venant tends not to bring about the purpofed end,
ft, 259, Equity with refpe to.a deed provi-
ding for an event that now can never happen, 1ft,
272. Where there is a faijlure in performance,

3C2 : i.&,
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1ft, 320. Specific performance, 1ft, 320. Where
the failure is partial only, 1ft, 329. Indire&

- means employed to evade performance, Iﬂ:,’337.
In what covenants is repentance permitted, 1ft,
201. A covenant occafioned by error, 1ft, 275.
Lefio ultra duplum, 1ft, 281. Covenant in favour
‘of a third perfon, 2d, 58.

Credltor taking benefit: beyond the intereft of the
money lent, 1ft, 74. Creditor obtaining payment
from the cautioner muft aflign, 1ft, 114. In what
terms ought this affignment to be granted, 1ft,
115. Mutual duties between creditors fecured
upon the fame fubje&, 1ft, 122. See Catholic
creditor. Creditors of the predeceffor preferred
before thofe of the heir, 1ft, 371. Creditors
ought to have the benefit of every privilege com-
petent to their debtor, in order to make their
claims effeCtual, ift, 371. 2d, 4. Creditor ought
to abftain from attaching by legal execution a
{ubject that the debtor ftands bound to make over
to another, 2d, 17. In England the heir is not
liable to the perfonal creditors, nor the sexecutor
to the real creditors, 2d, 8.

Crime committed abroad, 2d, 326.

Cujus commodum ejus debet effe incommodum, 1ft, 289.
323-

Curators, what if fome refufe to accept, or die af-
ter acceptance, 2d, 290. A foreigner may be a cu~
rator, 2d, 325.

Curator bonis, in the cafe of bankruptcy, 2d, 208-

Curator bonorum, 1{t, 18.

Curtefy. See Courtefy.

Damage
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Damage occafioned by a fault without intention to
do mifchief, 1ft, 62. How far'a man is liable for
damage done by his fervants'and cattle, 1ft, 63.
Damage diftinguifhed into direét and confequen-
tial, 1ft, 96. In eftimating damage arifing from
a culpable aé&t, power of a court of equity, 1ft,

~ 08. Is there room for pretium affectionis, 1ft,
101. Loco fafti impraflabilis fuccedit damnum et
interefle, 1ft, 324. Whether in awarding dama-
ges from breach of contraét there be any differ-
ence between a court of equity and of common
law, 1ft, 324. What damage is a creditor intitled
to upon the eféape of his debtor from prifon, 1ft,
326. Damage againft a meflenger who neglects
to put a caption in execution, rft, 326. Damage
from failing to obey a ftatute, 1ft, 345. Damage
from tranfgrefling a prohibitory ftatute, 1ft, 345.
Deathbed. Reduétion upon that head, in what
" manner attachable by creditors, 2d, 4. In what
cafes can a referved power of faculty be exercifed
on deathbed, 2d, 282.

Debitur non prafumitur donare, 1ft, 212.

Debts, by what law regulated, 2d, 341.

Deceit, 1ft, 86. Deceit diftinguithed from fraud,
1ft, 88. Examples of deceit, 1ft, 88. '

Declarator of expiry of the legal, its nature and ef-
fe&, ft, 380. -

Declaratory Adjudication, 2d, 12. 4

Decreet-arbitral, how far fupported in equity againft
legal objetions, 1ft, 312. Decreet-arbitral ultra

- wires, 1ft, 313,  Objections againft a decreet-arbi~
tral, ift, 365. s

Decreet
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Decreet of mails and duties, 2d, 172.

Decd, is of two kinds, 1ft, 197. A deed is a mean
employed to bring about fome end or event, 1ft,
197. Imply’d will in a deed, 1ft, 238. Where 2

_deed tends not to bring about the purpofed end,

" aft, 2g9. Where an event happens, which, had
it been forefeen, would have prevented the deed
from being made, 1ft, 272. Where the intend-
ment of the granter is clear, the.deed will be fup-
ported in equity againft defets in form, 1ft, 253.
Deed ultra vires, 1ft, 309. A deed occafioned by
error, 1ft, 275.

Delivery. Subjeéts are transferred from the dead
to the living without delivery, 2d, 71. 167.

Dies cedit etfi non venerit, 2d, 169.

Dies incertus conditionem in tefiamento facit, 2d, 169.

Dies nec cedit nec venit, 2d, 169.

Difcharge. In a difcharge of a.debt acceflories are
underftood to be comprehended, ft, 242.

Difpofition omnium bonorum to truftees for behoof of
creditors. See Bankrupt.

Donatio inter virum et uxorem, 1ft, 166.

Donatio mortis .caufa, 1ty 272.

E

Eafe. Who are bound to communicate eafes, 1ft,
158. 161.

Eleétio eft debitoris, 1&, 408.

Elegit, refembles an adjudication, 2d II.

"Entail. A tenant in tail bound to extinguifh the an-
nual burdens arifing during his pofleflion, 1ft,

" 130. The rents of an entailed eftate are the pro-

perty of the heir in poﬁ'eﬂiom, no lefs than if it

were a fee fimple, 1ft, 131, Irritancies in an en-
© tail,



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15H@Page 391

I N D E X. - 391

tail, 1ft, 228. Notwithftanding claufes irritant
and refolutive, the full property is in the tenant
in tail, 2d, 73. An entail is of the nature of a fi-
decommiflary fettlement, 2d, 73. Whether an
entail, after being completed by infefement, can
be altered or annulled, 2d, 73. What right is ac-
quired to the fubftitutes in an entail, 2d, 73.

Equity. Difference between law and equity, 1ft,
1. 6. No precife boundaries between common’
law and equity, ift, 7. 2d, 72. Progrefs of e-
quity, 1ft, 8. 15. A&s contra bomos mores re-
prefled by equity, 1ft, 17. 2d, 81. A court of e-
quity ought to be governed by general rules, 1ft,
20. He who demands equity'muft give équity,
1ft, 73. One cannot claim equity who fuffers by
his own fault, 1ft, 156. Equity with refpet to a
deed or covenant, where writing is an eflential
folemnity, 1ft, 218. Equity yields to utility, 2d,
127. Equity with refpeé to compenfation, 1ft,
399. Equity with refpect to indefinite payment,
ift, 408. Equity with refpect to indefinite intro-
miffion, 1ft, 418. Equity with refpeét to le-
gal execution, 2d, 1. 17. Equitable title, 2d,
346.

Equity of redemption with refpeét to a wadfet, 1ft,
71.  Why there is not the {fame equity with re-

- {pect to an adjudication after the legal is expired,
1ft, 375. No equity of redemption with refpet
to a poinding, 1t, 3735. i

Erroneous payment, 1ft, 303. 2d, 103.

Error. How far one is permitted to take advantage
of another’s error, 1ft, 142. 278. 2d, 27. A
deed occafioned by error, 1ft, 276. Error in a
contract of fale, 1ft, 280. Errov in fubflantiali=
busy 1, 282,

Evidtion,
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Eviction, 1ft, 177.283. ‘ '

Evidence. Equity with regard to evidence, 1ft, 392.
Evidence of fraud in the cafe of bankruptcy, 2d,
218. 236. ‘

Exceptio doli maliy 1ft, 426.

Exceptio rei judicate, 2d, 366.

Exceptions, intrinfic and extrinfic, 2d, 29.

Execution. Imperfections of com ‘on law with re~
pe& to legal execution, -2d, 1. Injuftice of com-
mon law with refpe& to legal execution, 2d, 3.
Legal execution is of three kinds, 2d, 171. The

- creditors privilege to attach any particular fubjet |
for his payment, and the debtor’s obligation to
furrender that fubje& to hijs creditor, make the
foundation of execution, 2d, 178. No fubje&
ought to be attached by execution that the debtor
is bound to convey to another, 2d, 16.

Executor, may pay himfelf at thort hand, without a
decreet, 1ft, 421. Next of kin preferred before
the creditors of the executor, 2d, 21. Nomina-
tion of executor by will fuftained in every coun-
try, 2d, 335. 344. In England, the executor not
liable for real debts, 2d, 8.

Expence, laid out by one upon a common fubjeét,
1ft, 169. Liquidate expences in cafe of failzie,
2d, 155. Expences of procefs, who liable for
them, 2d, 158,

Extortion, in a bond of borrowed money, 1ft, 69.
In a contraét of marriage, 1ft, 77. In other mat-
ters, 1ft, 81.

Extract of a decree implies a pafling from any claim
for cofts of fuit, 1ft. 242.

Extrinfic exception or objection, 2d, 28.

Facility

7%}
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Facnhty and lefion; 1ft, 103. S

Fadtor. Conftituent prcferred before the creditors
of the factor, 2d, 19., Factor applying his cog-
ftituent’s money to purchafe goods in his own
name, 2d, 19. Fa&ors prohibited from purch&t
fing their conftituents debts, 2d, 88. g

Fa&tum infectum fieri nequit, 1ft, 96. '

Faculty. Powers and faculties, 2d, 265.

Feu-duties, are debita fruétuum, ift, 139. Y

Fideicommiflum. Nature of ﬁdexcommxﬁ'ary fettle-
ments among the Romans, 2d, 68.

Fieri facias. Isnot a good title for demandmg pay>
ment of a debt in Scotland, 2d, 37%.

Foreign. The King and council originally was the
only court for foreign matters, 2d, 313+ In Scot=
land foreign matters are appropriated to the court

+ of feflion; in England; to the courts of common
law, 2d, 314. Perfonal aions founded on fo-
reign covenants, deeds, or faéts, 2d, 320. Ina
purfuit upon a foreign bond, what intereft ought
to be awarded, 2d, 321.- A foreigner may be
chofen a curator, 2d, 325. A crime committed
in a foreign country cannot be tried in Scotland,
2d, 326. Reparation arifing from a foreign de-
linquency, 2d, 326. Foreign covenants and &ceds
refpe@ting land, 2d, 328. Moveables domeftic
and foreign, 2d, 332. Foreign covenants and

' deeds refpecting’ debts, 2d, 341. Foreign evi-
dence, 2d,-348. Foreign writs, how far a good
title to fue in this country, 2d, 348. Foreign
'bond’,’ with a, claufe for regiftration in Scotland,
2d, 349. Foreign ftatutes, 2d, 352. Foreign

Vor.1L ! 3D - pre-.
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prefcrigtion, 2d, 353 Statutes of bankruptcy n
England, 2d, 359. Foreign decrecs, 2d, 365.

Formule attionum, 1ft, 146. _

Forthcoming. Procefs for making moveables forth.
coming, 'its nature and effect, 2d, 171.° Decreet
of forthcoming is a fec&nty only, not payment;
2d, 172.

- Fraud, 1ft, 86. A covenant procured by fraud will
“be fet aﬁde, 1ft, 87. Fraud diftinguithed from
deceit, 1ft, 88. How far the maxim obtains,
Quod nemo debet locupletari aliena jastura, in the
cafe of fraud, 1ft, 164. Fraus fafta contraftui,
ift, 337. Frandulent- purchafe of goods where
the purchafer has.no profpe& of making payment,
2d, 17.

Freight, due'pro rata.itineris, 1ft, 33I1.

Fruétus percepti et pendentes, 2d, 141.

Fruftra petis quod mox es reftituturus, 2d, 104.

Furnifhers, have they any preference upon the houfé
they contributed to raife, 1ft, 152.

G

Gaming, laws prolnbxtmg gaming extended by a
court of equity, 2d, 116.

Guardian, not intitled to any recompence for his la-
bour, 2d, 86. .

Gife of marriage or of ward taken for the fuperior’s

~ behoof, 1ft, 176.

Glebe. Is the prefent minifter liable for the expence
of meliorations laid owt by his predeceflor, 1ft,
171. :

Government. Duty of fubmitting to a regular go-
vernment, upon what founded, 1ﬁ, 340.

Gratitude |
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Gratitude, is a duty in the aftio negotiorum geftorum,
ift, 180, Punithment of. ingratitude, tft, 317.
2d, 37.

H

Harmony between our internal and external confti-
tution, 1ft, 144.
Harm done in exercifing a right or privilege, 1ft,
45- .
Hazard, bargain of, 1ft, 82. :
Heir, bound to communicate eafes, 1ft, 161. An
heir who ferves while there is a nearer heir in pof-
fibility, is only a conditional proprietor, 2d, 112.
An heir cum beneficio intitled to fell the eftate, 1t,
370.:; Heir-apparent acquiring right to debts due
by his predeceflor, 1ft, 372. What privileges de-
fcend to heirs, 2d, 76. Is an heir liable for the
debts of the interjeéted apparent heir, when he
poflefles only without infeftment, 2d, 121.  What
obligations tranfmit to heirs, 2d, 162. Every ob-
. ligation tranfmits to the heir when his predeceflor.
furvives the term of payment, 2d, 163. The heir
liable to fulfil the will and purpofe of his prede-
ceffory 2d, 268. The heir in 'England not liable
to the perfonal creditors, 2d, 8.
Horning, charge of, makes not the fubjet litigious,
2d, 185, "

I

Jailor, how far liable when he fuffers a prifoner ta
efcape, 1ft, 326.
Imbecility, 1ft, 102.
ImPIi_ed will explained, 1ft, 238. \
3 D2 Indefinite
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Indefinite intromiffion, injuftice of common law with
refpe& to it, 1ft, 418.

Indefinite payment, injuftice of common law with re«
fpect to it, Fft, 407.

Inferior courts, conﬁned to common law, 1ft, 32¢
Compctcnt to an adtion for recompence, ‘and tg
the actio negotiorum geftorum, 1ft, 33.

Ingratitude. . See Gratitude.

Inhibition, its nature and effe@, 2d, 186.

Infurance. Policy of infurance affords not an altion
at common law, 1&, 327

Intennon is what determines an action to be nght oy

\ wrong, 1ft, 55. 166,

Interdiction, 2d, 18%. ‘ .

Intereft. The purfuer muft Ihow an intereft, other-q
wife his procefs will not be fultained, 1, 56.

Intereft, in a purfult upon a foreign bond, what in-
tercﬁ ought to be awarded, 2d, 321.

Intimation of an aflignment, rﬁ;, 57. Ofan arreft-
ment, 2d, 183, :

Intrinfic exception or objetion, 2d, 29.

Irritancy in a bond of borrowed money, iIft, 7o,
Irritancies in entails voiding the contravener’s rxght
ipfo fadlo, 1ft, 228. leritancy ob non Solutum ca<
“nonem, 1, 230. 363. ‘ _—

Jurlfdxéhon with refpe& to foreign matters, 2d, 3ro0.
A crime committed in a fore:gn country cannot be
tried in Scotland, 2d, 326.  Jurifdiftion of the

* court of Jufticiary, 2d, 326. Jurifdiction of theg -
court of feffion; fee Count of feffian. Jurifdition,
of courts of law, 2d, 326.

Fus quefitum tertio, 2d, 65. What right is acquxu
y¢d to the fubftitytes in an emaxll 2d, 75.

-
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King and coyncil originally the fupreme court, 1fty
4 : '

Latent infufficiency of goods purchafed, 1ft, 266, .
‘What if the goods be dehvered and the property
transferred, 1ft, 269.

Latter will defined, 1ft, 19§.

Laws. Every voluntary tranfgreflion of municipal
law is a moral wrong, 1ft, 344. 2d, 352. Laws
originally perfonal without regard to place, be-
came territorial without regard to perfons, 2d,
311. Laws have no authotity extra territorium,.
2d, 311. 'What matters are regulated by munici-
pal law, 2d, 328. -

Leafe. A leafe of land muft imply a powet to re-
move tenants, 1ft, 238. How far fterility will re-
lieve againft the tack-duty, 1ft, 333.

_Lectus agritudinis, 1ft, 106.

Legacy. A verbal legacy may be proved by witneffes
to the extent of L. roo, 1ft, 312. Different
kinds of legacies, 2d, 71. What a&ion compe-
tent for making them effe¢tual, 2d, 71. In what
cafes legacies tranfmit to heirs, 2d, 167

Legal execution. See Executzon.

Legatum rei aliena, 1fty 259.

Legitimation, 2d, 324.

Lefion, 1ft, 103. Lafio ultra duplum, 1ft, 270.“281.,

©2d, 131, - :

Leffee, . what claim he has for meliorations, 1ft,
7 :

' Letters
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Letters of adminiftration in England, not a good title
here, 2d, 335.

Levari facies, 2d, 173.

Yex aquilia, 1f}, . 60. :

Lex commiffaria in pignoribus, 1ft, 70. 380. _

Lex Rhodia de jactu, its equitable foundation, 1ft,
11. 184. Whesher the goods faved ought to con-
tribute according to their weight, or according ta
their value, 1ft, 186.

Liberty of the fubje&; 2d, 9r1.

" Liquidate expenges in cafe of failzie. See Expenve.

Litigious. Inchoated execution renders the fubject
litigious, - “2d;43. 179.182. A fubject is not ren-
“dered litigious with refpect to thll‘d parties, “unlefs
-_there be a public notification, 2d, 183,

Locus penitentie, 1ft, 202. : _

Lunatic. Guardian o a lunatic, 2d‘ 325. Named
by the chancellor in England is not intitled to fue
for debts in Scotland, 2d, 348

i.yon court, 2d, 356.

M-
Magifterial powers of the court of feffion, 2&, 114.

,Magiftrate acting extra territoriumy 2d, 299.

Malevolence, 1ft, 55.

‘Man. His internal conf’munon adapted to his exter-
nal c1rcumﬁmces, 1, 142,

Mails and duties, prc ocefs of, its nature and tendcncy,
2d, 172. *

March-fence, a neighbour who takes the benefit of it
not liable for'a recompence, 1ft, 175. :
.Mmr)age, celebrated according to the lex loci, 2d,

324. See Gift of marriage.
Meditatio fuge, 24, 14. 5 o
| ' ' ' . Melia



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15H@Page 399

I'NID'E X . 99

Meliorations. What clanm aleffee’ has for ‘mehora
tions, Ift, 17I. S

Members of the college of Ju{hcc dlfchafgéd to’ pur-

" chafe 4’ fubje& controvcrtcd’ m ‘a law-fuxt, xﬂ
352 bl

Meflenger, how far liable when he negle@s to put a
caption in execution, tdt, 326.

Minority, is excepted from the prcfcrxptxon of. forty

. years, 1ift, 387.

leoruy and leﬁon, i1ft, 103. Reducion. upon
thlS head, how attachable by creditors, 2d, 4.

Minute of fale of land, in what manner attachable
by creditors, - 2d, 5.

Miffio in_ poffe, j onem, in the cafe of bankruptcy, 2d,
208, . '

Mabzlza non habent jéquelam, 2d, 333. ¢

“Monopoly, of printing certain books, 1ft, 352. Mo

" nopoly repugnant to the public intereft, 2d, 7.

Statutes introducing monopolies cannet be extend-
ed by the court of feflion, 2d, 126.

Mora in performing a covenant, 1ft, 321.

Moveables have a local fituation, 2d, 333. Move--
ables permanent and tranfient, 2d, 336. Move-

. ables domeftic and foreign, 2d, 332.

Municipal law. See Law. What matters are regu-
lated by municipal law, 2d, 328. 332

N
Negative prefeription.  See Prefiription.
Ne immittas in alienum, ity 49. 4 :
Neighbourhood, how far it bars a man from exerci=
- fing his property, 1ft, 49.
Nemo debet locupletari aliena jactura, analyfed, Iﬁ',
14C. 331, 2d, 145.204.203. 248, ‘
Nexug
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Nexus realis. See Arrefiment. ,

Notary figning for a party, 1ft, 311,

Nuifance, 1ft, 49. '
Nuncupative teftament or legacy, may be proved by
‘" witneffes to the extent of L. 150, ift, 312.

0

Obje@ion extrinfic and intrinfic, 2d, 28.

Obligation ad fattum prefiandum, 1ift, 330, What
“obligations tranfmit to heirs, 2d, 162. What if
the creditor furvive the term of payment, 2d,
163.

Obje&tion perfonal. See Perfonal vbjection.

Obhgor and obligee, defined, 1ft, 198. Obhgor
‘may be bound without an obligee, 2d, 6o.

Occafional benefit affords not any claim againft the
pcrf‘on benefited, 1ft; 174.

Offer defined, 1ift, 193. :

.‘Officer.  Power that officers of the law- have to adt
extra territorium, 2d, 299.

P

Paftum contra bonos mores, ift, 14. Contra utilita-
tem publicam, 2d, 89. Paftum contra fidem td-
bularum nuptialium, 1ft, 77. Paétum liberatorium,
2d, 77. Muft be effettual even in a court of
common law, 2d, 8. Paéta illicita, 2d, 81. 86.
Paftum de quota litis, for What reafon prohlbned
i, 17, 2d, 87.

Parent. Duty of parents to children, how far ex-
tended, 1ft, 109.

Payment. A debtor who knows privately of an afs

~ fignment, making payment to the cedent, iff, 8.

1 - v Erro-
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Erroneous payment, 1ft, 303. Indefinite pay-
ment, 1ft, 407. Payment made by a third perfon
without a mandate from the debtor, 2d, 79. Bo-
na fide payment, 2d, 105, Payment analyfed,
2d, 149. Payment of money in England, how
proved, 2d, 350. ,

Penalty. Penal claufes in a bond of borrowcd mo-
ney, 1ft, 70." A court can order a thingto be
done under a penalty, 1ft, 348. 2d, §7. Statu-
tory prohibitions under a penalty, 1ft, 349.
‘Whether it be in the power of a judge to inflict
any penalty beyond what is enaéted, 1ft, 350. A
penalty cannot be extended beyond 'the words,
but it may be limited within the words, 2d, 52.
Bona fides with refpe&t to penalties, 2d, 53. A
penal ftatute cannot be extended by the court of
feffion, 2d, 127. Powers of a court of equity
with refpe to conventional penalties, 2d, 153.

Perfonal objection, 1ft, 426. 2d, 37. 40. 48.

Pignus pratorium, 2d, 29.

Pleas of the crown, Ift, §.

Pluris petitioy what eﬁ'e& it has thh refpe& to legal :

. execution, 2d, 27.

- Poinding, nature of ‘this execution, 2d, 171.172.
Whether barred by an arreftment, 2d, 176. 182.
Competition of a poinder with an affignee, 2d,
192. Admits not an equity of redemption, 1ft,
375. Effe@s extra territorium not carried by a
poinding, 2d, 377. -

- Police, 2d, 96. :

Policy of Infurance, affords not an a&xon at com-
mon law, 1ft, 327.  Where fraudulent is fet afide
by a court of equity, 1ft, 88..

Popular ation, ft, 366.

Pofitive prefcription. See Prefcrlption.

Vou. IL 3 K Pofitus:

3
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Pyfitus in conditiane non cenfetur pofitus in inflitutione,
1ft, 243.

Pofleflion, retention of, till debts due to the pofleffor
be paid, 2d, 103. )

Pstior eff conditia poffidentis, 1ft, 356.

Powers and faculties, 2d, 265. Powers given to a
plurality, 2d, 286. Power to alt jointly, 2d, 287.
To a&t extra territorium, 2d, 299.

Pratium affectionis, 11, 101.

Prefcription. Pofitive prefcription proteés not a-
gainft ‘burdens that naturally affe& property, 1ft,
54. Prefcription of penal attions, 1ft, 366. Runs
not againft perfons under age, 1ft, 387. Trien-
nial préfeription, 1ft, 390. Englith prefeription
of fix years, 1ft, 38y. What effe@ it has in this
country, 2d, 354. The ftatute 1617, introducing
the pofitive prefcription, explained, 2d, 117, Ex-
tended to fimilar cafes by the court of feflion,
2d, 119. The ftatutes introducing the negative
prefcription of forty years extended, 2d, 119.

Prior tempore potior jure, 2d, 199.

Privileges, how attachable by creditors, 2d, 4.

Procefs, for payment before the term of payment,
2d, 5. Of forthcoming before the term of pay-
méent, 2d, 7. Of poinding the ground before the
term of payment, 2d, 7. Procefs of forthcoming.
See Forthcoming.

Procuratory in rem fuam, ift, 405.

Promife defined, 1ft, 195. How far binding by the
law of nature, 2d, §8. A promife to give a2 man

* afum not to rob me, is not binding, 1ft, 81. Ad-
vantage of promifes, 1ft, 104. A promife implies
two perfons, an obligor and obligee, 1ft, 193.
Promife in favour of a third perfon, 2d, 59. Im-

: perfetion
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perfeftion of common law with refpedt to promi- .
fes, ad, 61.

Property A man ought not tg exercife his proper-
ty in amulationem vicini, 1t, §6. 136. He may
fence his bank againft the incrpachments of a ri-
ver, ift, 48. Muft not throw any thing into 2
neighbouring field that may do mifchief, 1ft, 49.

- How far the ufe of a river may be intercepted
from inferior proprietors, 1ft, 50. Mutual duties
between conterminous land proprigtors, 8, 134-
In what cafes law permits me to aét within my
neighbour’s property, 1ft; 134 No man can be
deprived of his property who is guilty of no faule,
2d, 24. 44. 184: 192: 203. 226; Though the
transference of property be ruled by the will of
the vender, it depends on the will of the purs
chafer whether to accept delivery for his own be-
hoof, or for behoof of another, 2d, 22. Proper-
ty transferred from the dead to the living without
delivery, 2d, 71. 167.

Proprietor. Tranfadtioris with a putative proprie-
tor; how far good in equity, 2d; 109.

Punifhment. An a& without intention to do mif-
chief, is mot the fubjeét of punifhment, 1ft, 62+
The tranfgreflion of a prohibitory ftatute may be
punithed by a court of common law, 1ft, 350.
Powers of a court of equity with refpet to pu-

" pithment, 2d, 35. The proper place of punifh«
ment is where the ¢rime was committed, 2d, 326.

Pupil. 'The fale of a pupil’s lands for payment of
debt, 1ft, 18. 2d. 113,

Purchafe. It is fraudulent to purchafe without a
profpect of making payment, 1ft, go. Purchafer
not bound to receive the {ubjedt if infufficient, 11ty

v = 3 B2 -~ 360s
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266. But after it is delivered to him he has no
" remedy, 1ft, 269. Effet of a purchafe made &o-
na fide, 2d, 42. Effeét of a purchafe made with
the knowledge of a prior right, 2d, 41. Effect of
a purchafe made with the knowledge of execution
inchoated upon the fubje& purchafed, 2d, 43. A
" creditor accepting a fecurity upon a fubjeét which
he knows was formerly difponed to amother, 2d,
44. ‘ |
* Putative proprietor, 2d, 109.

AN

Q

Quaflio voluntatis, 11t, 205.
Quafi contra&ls explained, 1ft, 181. 340.
Quorum, of curators, 2d, 291. Of tutors, 2d, 293.

- R

Ranfom. Where a fhip is ranfomed, who are liable
for the ranfom, 1ft, 151. 184. What if the car-
go be loft after it is ranfomed, 1ft, 184.

Reafons, Inftances of inept reafoning, 2d, 49. ,

Recompence, 1ft, 181. A perfon who benefits an-
other without fmrting himfelf has no claim for a
recompence, 1ft, 174. A perfon is not liable who
takes the benefit of a march-fence made by his
neighbour, 1ft, 175.

‘Redemption. Equity of redemption with refpe& to
a wadfet, 1ft, 375. Whethe:r‘ther‘e ought not to
be the fame equity with refpe& to an adjudication
after the legal is expired, 14t, 381.

Relief. Mutual rehef between co-cautioners, Ift,
I17. -

Rem verfum, 1, 148. 2d, 144.

: Rent-
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Rent-charge, 2d, 272.

Reparation, to thofe who are hurt in their rxghts or
privileges, 1ft, 95. There can be no claim for re-
paration if the aftion was innocent, whatever be
the mifchief, 2d, 143. 158. In what cafes a man
is liable for reparation where he aéts in profecu-
ting a right or privilege, 1ft, 45. In what cafes
when he a&s without having in view to profecute
aright or privilege, 1ft, 59. How far is repara-
tion extended at common law, 1ft, 6o. Who are
liable to repair confequential damage, 1ft, 97.

Repentance, in what cavenants permitted, 1ft, 201.

Reprefentation in moveables, 2d, 346.

Refignation, made by one who hath no. right, but
having the proprietor’s confent, 2d, 267

Res judicata pro veritate habetur, 2d, 366.

Retention, its equitable foundation, 2d, 100. 130.
Retention of pofleflion till every debt due to the
pofleffor be fatisfied, 2d, 103,

Reverfion, by what legal execution it is attachable,
2d, 3. .

Right. 'Why equitable rights are reckoned lefs fica=
dy and permanent than thofe of common law, 1ft,
24. In exercifing a right the harming others muft

- be avoided, 1ft, 45. A right exercifed intentional-
ly to hurt others, 1ft, ;6.

Rigorous conditions in a bond of; borrowcd money,
i, 70. 74.

River, how far the ufe of it can be intercepted from
inferior proprietors, 1ft, go.

Sale,
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Sale. A power of redemption in a bargain of fale
within a limited time cannes be extended in equi-
ty, 1ft, 73. Sale of an infant’s eftate fine de¢rets,
2d, 115, o

Salvage. The foundation of this claim, 1ft, 10.
Who liable for falvage, 1ft, 172, 24, 368.

" Satum folo cedit folo, 2d, 141.

Sequefiration, 2d, 173.

Sine quo non in 2 nominatien of tutors and ¢urators,
2d, 295. :

Smuggling prohibited goads; a ¢rime againft the law
of nature, ift, 343. 356.

Society. Unlawful focieties, 2d, 89.

Solatium. Reparation in folatium, 2d, 40.

Solutio indebiti, 11ty 303.

Specific performance of a covenant, 1t, 320.

Sponfig ludicra, 11, 34,

Statute. Statutes are binding in confcience, 1ft, 340,
&c. Statutesdiftinguifhed inta different kinds, 1,
344. Statutes prohibitory without being inforced
by a penalty, 11, 346. Negletin obeying a com~
pulfory flatute how redrefled, ift, 345. A ftatute
that gives remedy for a wrong fhall be taken by
equity, 1ft, 361. 'What is the remedy where the

- will of the legiflature is not rightly exprefled in
the ftatute, 1ft, 362. Where the means enated
fall thort of the end purpofed by the legiflature,
1ft, 368. Where the means enalted reach unwa-
rily beyond ' the end purpofed by the legiflature,
1ft, 383. Statute of limitation in England, 1ft,
387. Statutes preventive of wrong extended by a
court of equity, 2d, 116.

' Stellionate,
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Stellionate, 2d, g0. :

Sterility, how far it will relleve from paying the
tack-duty, 1ft; 333 .

Subjects that cannot bé attached by execution at com-
mon law, 2d, 3.

- Submiffion, 1, 336

Subftitute in an entail. 'See Entail.

Superior, acquiring right to the gift of his own
ward, is bound to communicate the fame to his
vaffals, 1ft, 176, The farme as to a gift of mar-
riage, ift, 177.

Surrogatum, 2d, 21. '

Sufpenfiony in what cafes is ctmxpmfatnon a ground
of fufpenfion, 1ft, 308.

T

Tack. See Leafe.

Teinds are debita fructaum, 11t, 130.

Tenant in tail, bound to extinguith the annual bur-.
dens arifing during his poffeflion, 1ft, 130.

Territorium, power to act extm territorium, 2d, 299.

Teftament, 1ft, 195.

Title. It is pars judicis to denyaltion where the
title is imperfed, 1ft, 429.. What effet an equi-
table title has in a competition, 2d, 346.

Town. How far neighbourhood in a town bars a
man from exercifing his property, 1ft, 49.

Tranfa&tion. Error in atranfattion, 1ft, 279. In-
equality not regarded in a tranfadtion, 1ft, 280.
2d, 131.

Tranfient moveables, 2d, 336.

Triennial prefcription, 1ft, 390.

' Truft-right, nature and effec of, 2d, 12. 71. Tru-
ftee prohibited to make profit, 2d, 87.
: Turpis
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Turpis caufa, 1ty 262. In turpi caufa potior ¢ft cone
ditio poffidentis, 2d, 4e. :

Tutor, how far, by converting moveable debts into
heritable, or, e contra, he can regulate his pupil’s
pofleflion, 1ft, 166. In what cafes death or non-
acceptance voids a nomination of tutors, 2d, 291.
A tutor barred from making any profit to himfelf
in managing his pupil’s affairs, 2d, 87, - Selling
his pupil’s land fine decrets, 2d. 115,

U

+ Ufucapio. The Roman ufucapio differs from our po-
fitive prefcription of forty years, 2d, 117.

Ufury prohibited undeér a penalty, 1ft, 351. The
moft lucrative wadfet is not ufury, 1ft, 75. Laws
prohibiting wfury may be ¢xtended by a court of
equity, 2d, 117.

Dtility, 1ft, 17, Equity yields to it, 2d, 129. Mat-
ters of utility belong to the court of €quity, 2d,
84. Adts and covenants reprefled as contra utili-
tatem publicam, 2d, 89. &c. oppofed to equity, 2d,
131.

Utilis attioy 2d, 68,

v

Vaffal, may claim the benefit of a gift of the fupe-
perior’s ward when taken for the fuperior’s be-
hoof, 1ft, 176. The fame as to a gift of marriage,
i, 177.

Vergens ad inopiam, 2d, 8.

Vicious intromiffion, 2d, 327.

Vigilantibus non dormientibus jura fubveniunt, 2d, 109.

Violent profits, 1t, 98. B i

2 ’ B Wadfee



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15H@Page 409

INDEX 409

W
 Wadfet, where the power of redemption is limited
within a certain timey ift; 72. Even the moft lu<-
crative wadfet is not ufury, 1ft, 75. Nor can it
~ be reformed by equity; 1t, 75. '
Wager. Whether a wager ouglit to be inforced by
an altion at law; 1ft, 34.

‘Wages. Mariners wages due pro 7ata itineris, 1ft;
331. ‘

Ward. See Gift of Wa:rd o

Warrandice, how far extended, 1ff, 175. Warran-
dice in a fale of land, ift, 284. In the convey-

_ ance of claims or debts; 1ft, 293.

Will. In what cafes will. has the effed to transfer
property without delivery, 2d, 71. 167. A man’s.
will ought to bind his heir, 2d, 268. Imphcd
will,  Seé Implied.

Witnefs. Payment of money may in England be
proved by witnefles, 2d, 350.

Words. Where the words of a deed or covenant
are imperfect, what remedy there is in equity,,
1ft, 203, Words cannot bind without confent,
ifty 219. Defedtive words cannot be fupplied
where the writing is an eflential folemnity, 1ft,
219. Where the words of a ftatute are imperfecty
tft, 362.° Words the beft evidence of will but ’
‘not the only evidence, 1t, 204.

Wnt, defetive as not being duly figned by notarles,
fupported to the extent of L. 100, 1ft, 312. Ca-
fes where writ is an effential folemnity. 11, 218«
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