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PRINCIPLES.

E Q U I T VY.

B O O K L.

Powers of a Court of Equity' de-
rived from the Principle of

Juﬁice.

thow, that a court of equity 1s necefla-

ry, firft, to fupply the defets of com-
mon law, and, next, to correct its ri-.
gour or injuftice. The neceflity in the
former cafe arifes from a principle, That
where there is a right, it ought to' be made
effeGual; in the latter, from another prin~’
Ver. L F ciple,

l N the Introdu&ion occafion was taken to
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ciple, That for every wrong there ought
to be-a remedy. In both, the obje com-
monly is pecuniary intereft. But there is
a legal intereft which is not pecuniary;
and which, for the fake of perfpicuity,
ought to be handled {feparately. In that
view, the prefent book is divided into two
parts. In the firft are treated, the powers
of a court of equity to fupply defeéts and
to corret injuftice in the common law,
with refpet to pecuniary intereft ; and in
the {fecond, the powers of a court of equi-
ty with refpect to matters of juftice that are
not pecuniary,

P ART L.

Powers of a court of equity to remedy the
imperfetions of common law with re-
{pe to pecuniary intereft, by fupplying
what is defective, and correCting what is

- wrong,

HE imperfections of common law are

fo many and fo various, that it will

be difficult to bring them into any perfe&t
order,
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order. The following arrangement, if not
the beft, {feems at leaft to be natural and
eafy. 1. Imperfe@ions-of common law in
prote@ing men from being harmed by o-
thers. 2. In proteting the weak of mind
from harming themfelves. 3. Imperfec~
tions of common law with refpect to the
natural duty of benevolence. 4. Imper-~
fections with refpe& to deeds and cove=
nants. . With refpe to ftatutes. 6.
With refpeé to tranfaGtions between debt-
or and creditor. ' 7. With refpeét to ac~
tions at law. 8. With refpet to legal exe=
cution. . Power of a court of equity to
infli&t punifhment.

CHAPTER L.

Powers of a court of equity to remedy
what is imperfect in common law, with
refpeéting to the protecting individuals
from harm.

TI—IE focial ftate, however defirable,
ccould never have taken place among
men, were they not reftrained from inju-
F 2 ring
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- ring thofe of their own {pecies. To ab-
ftain from injuring others, is accordingly
the primary law of fociety, enforced by
the moft vigorous fanétions : every cul-
pable tranfgreflion of that law, fubjes the
wrong-doer to reparation; and every in-
tentional tranfgreflion, fubjects him alfo to
punithment.

The moral principle of abftaining from
injuring others, naturally takes the lead in’
every inftitute of law; and as thelenfor-
‘cing that principle was a capital object in
eftablithing courts of juftice, it is proper
to commence a treatife of equity with exa-
mining in what cafes the interpofition of a
court of equity is required to make it ef-
fectual; which can only be where no re-
medy is provided at common law,

With refpect to harm done intentional-
ly, there is no imperfecion in common
law, and confequently no neceflity for a
court of equity. But that court may be
neceflary in the following cafes. Firft,
Harm done by one in exercifing a right or
privilege. Second, Harm done by one
who has it- not in view to exercife any
“right or privilege. Third, A man tempt-
ed or overawed by undue influence to act

~ knowingly
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knowingly againft his intereft. * }*ourth
A man moved to a¢t unknowingly againft
his intereft, by fraud, deceit,. or other ar-
tificial means, I clofe the chapter with
the remedies that are applied by a court of '
equity againft t‘hwe wrongs above ftated. Of
thefe in their order.

SECTION L

" Harm done by a man in exercifing a right or
privilege.

| T HE foc1a1 ftate, which on the one

hand is highly beneficial by affording
mutual aid and fupport, is on the other
attended with .fome inconveniencies, as
where a man cannot have the free exercife
of a right or privilege without-harming o-
thers. How far fuch exercife is authori-
fed by the law of our nature, is a queftion
of nice difcuflion. ~ That men are born in
a ftate of freedom and independence, is an
eftablithed truth; but whether that free-
dom and independence may not admit of
fome limitation from the collifion of oppo-
fite rights and privileges, deferves to be

examined, If the free exercife of my right
‘ be
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be indulged me without regarding the
harm that may enfue to another, that o-
ther is {fo far under my power, and his in-
tereft fo far fubjected to mine.. On the
other fide, if I be reftrained from the
exercife of my right in every cafe where
harm may enfue to another, I am fo far
dependent upon that other, and my inte-
reft fo far fubjeted to his. Here is a
threatening appearance for civil fociety,
that feems to admit no refource but force
and violence. - Cafes there certainly are that
admit no other refource; as wherein a
fhipwreck two perfons lay hold of the fame
plank, one of whom muft be thruft off,
otherwife both will go to the bottom. But
upon the prefent fuppofition, we are not
reduced to that deplorable dilemma ;- for
nature has temper’d thefe oppofite interefts
by a rule no lefs beautiful than falutary.
This rule confifts of two branches : the
- firft is, That the exercifing my right will
not juftify me in doing any action that
direétly harms another; and fo far my in-
tereft yields to his : the fecond is, That in
exercifing my right I am not anfwerable
for any indireét or confequential damage
" that another may fufter; and fo far the
intereft
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intereft of others yields to mine: I am
forry if my neighbour happen thus to
fuffer; but I feel no check of confcience
on thac account, The firft branch refolves
into a principle of morality, That no inte-
reft of mine, not even the prefervation of
life itfelf, authorifes me to do any mif~
chief to an innocent perfon *, The other
branch is founded on expediency in oppo-
fition to juftice; for if the poflibility of
harming others, whether forefeen or not
forefeen, were fufficient to reftrain me from
profecuting my own rights and privileges,
men would be too much cramped in aétion,
or rather would be reduced to a ftate of ab-
folute inacétivity }.

This rule, which is far from being eafy
in its application, requires much illuftra-
tion, [ begin with the firft branch. How-
ever profitable it may be to purge my field
of water, yet it is univerfally admitted,
that I cannot legally open a new paflage
for it into my neighbour’s ground; be-
caufe this 1s a diret damage to him: “ Sic
* enim debere quem meliorem agrum

* Sketches of the Hiftory of Man, vol. 4, p. 31. 32.
+ Eod. p. 64. 65.

¢ {fuum
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*¢ fuum -facere, ne vicini deteriorem fa-
¢ ciat*” Where a river is interjeGed be-
tween m) property and that of my neigh-
bour, it is not lawful for me to alter its
natural courfe, whether by throwing it
upon my neighbour’s ground, or by de-
priving him of it; becaufe thefe acts, both
of them, are dire¢t encroachments upon
his property. Neratius puts the cafe of a
lake which in a rainy feafon overflows the
newhbounng fields, to prevent Wthh on
one fide, a bulwark is ere@ed.” He is of
opinion, that if this bulwark have the ef=
fe@, in a rainy {eafon, to throw. a greater
quantity of water than ufual upon the op-
pofite fields, it ought to be demolithed .
As the damage here is only occafional or
accidental, this opinion is not well found-
ed. It has not even a plaufible appear-
ance. Is it not natural and common for
a proprietor to fence his bank, in order to
prevent the encroachments of a river or of
a lake? The courfe of the river is not al-
~tered; and the proprietor on the oppofite
fide may fence his bank, if he be afraid
'of encroachmpnts. |

* De aqua, et aque plav. L. 1. §4
+ De aqua, et aquz pluv. L 1. §2.

2 . The;‘
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The foregoing examples, being all of the
fame kind, are governéd by a practical
rule, That we muft not throw any thing
into our neighbour’s ground; Ne wnmittas
in alienum, as exprefled in the Roman law.
But the prineiple of abftaining to hurt o-
thers regards perfons as well as property.
‘¢ It {feems the better opinion, that a brew-
¢ houfe, glafs-houfe, chandler’s thop, or
ftie for {wine, fet up in fuch inconve-
nient parts of a town that they cannot
but greatly incommode the neighbour-
hood, are common nuifances *.” Neigh-
bours in a town muift {ubmit to inconve-
niences from each other; but they muft
be prote¢ted from extraordinary difturb-
ances that render life uncomfortable. - Up-
on the fame ground the court of {eflion
was of opinion, that the working in the
upper ftory of a large “tenement with
weighty hammers upon an anvil, is a nui-
fance; and it was decreed that the black-
{fmith thould remove at the next term 7.

As to the fecond branch of the rule, it

¥ A new abridgement of the law, vol. 3. p.,;686.
+ Kinloch of Gilmerton againft Robertfon, Dec. 9.
1756,

Vor. L G B
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is agreed by all, as above mentioned, that
where a river gradually encroaches on my.
property, I may fence my bank in otder
to prevent further encroachments ; for
“this work does not tend to produce even
indiret or confequential damage: all the
effe it can have is, to prevent my neigh-
bour from gaining ground on his fide.

In matters of common’ property, the ap=
plication of this fecond branch is fome-
times more intricate. A river or any run-
ning ftream dire&s its courfe through the
land of many proprietors; who are there-
by conneed by a common intereft, being
equally intitled to the water for ufeful pur-
poies. Whence it follows, that the courfe
of the river or running fiream cannot be
diverted by any one of the proprietors, {o
as to deprive others of it.  Where there 1is
plenty for all, there can be no interference:
but many ftreams are {o {fcanty, as to be
exhaufted by ufing the water too freely,
leaving little or none to others. In fuch a
cafe, there ought to be a rule for ufing it
with difcretion ; though hitherto no rule

“has been lauid down. To {upply the de-
fe& in fome meafure, I venture to fuggeft
the following particulars, which praice

may
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may in time ripen to a precife rule. It
will be granted me, that if there be nota
fufficiency of water for every purpofe,
thofe purpofes ought to be preferred that
are the moft eflential to the well-being of
the adjacent proprietors. The moft eflen-
‘tial ufe is drink for man and beaft; be-
caufe they cannot fubfift without it. What
is next eflential, i1s water for wathing ; be-
caufe cleannefs contributes greatly to
health, The third is water for a corn-
mill, which faves labour, and cheapens
bread. The fourth is watering land for
enriching it. The fifth 1s water for a
bleachfield. And the loweft 1 {hall men-
tion, is water for machi'nery, necellary for
cheapening the productions of feveral arts.
There may be more divifions ; but thefe
are fufficient in a general view. From this
arrangement it follows, that one may ufe
the water of a rivulet for drink, and for
brewing and baking, however little be left
to the inferior heritors. But a proprietor
cannot be deprived of that effential ufe by
one above him, who wants to divert the
water for a mill, for a bleachfield, or for
watering his land. Nor can a prbprietor
divert the water for a bleachfield, or for
G2 - watering
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watering his land, unlefs he leave fufficient
for a mill below. According to this doc-
trine, 1 may lawfully dig a pit in my own
field for gathering water to my cattle,
though it happens to intercept a {pring

that run under ground into my neigh-
bour’s field, and furnithed him with wa-
ter *,

Under thlS head comes a queftion that
may be refolved by the principles above
laid down, which is, How far the free ufe
of ariver in carrying goods can be pre-
vented or impeded by a cruive for catch-
ing falmon, It is admitted, that a navi-
gable river fit for failing, ought to be free
to all for the purpofes of commerce ; and
that the navigation ought not to be hurt,
or rendered difficult, by any work ereGed
in the channel of the river. But fuppo-
{ing a river that can only admit the float-
ing of timber, is it lawful to eret there
a cruive with a dam-dike, {0 as to prevent
that operation? A cruive for catching
falmon is an extraordinary privilege, grant-
ed to a fingle proprietor, prejudicial to all
above who ‘have right to filh falmon.
The floating of timber, on the contrary,

* L1 § 12, De aqua,

.

1S
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is proﬁtable to the proprittor, and to eve~
ry perfon who ftands in need of that ‘com-
modity. A cruive, therefore, ought to
yield to the floating of timber, as far as
thefe rights are incompatible, But will
pofitive prefcription give no aid to the pro-
prietor of a cruive'in this cafe? This pre-
fcription regulates the competition among
_thofe who pretend right to the fame f{ub~
ject; but proteéts not the poﬁ"eff'or from
burdens naturally affecting his property.
Now it .is a rule, That property, which is
a private right, muft yield to what is ef-
fential for the good of the nation. In or-
der to defend a town befieged, a houfe
{tanding in the way ought to be demolith-
ed. 'The right of property will not avail
in this cafe, even admitting the proprie-
tor and his predeceffors to have been in
pofleflion for a century. Or fuppofe, ‘that
to repel a foreign enemy, my field is found
to be an advantageous f{ituation for the
national troops, it is lawful to encamp up-
on it, though the confequence be to de-
ftroy the trees, and all it produces. Or,
to come nearer the prefent cafe, a manu-
. facturing village 1s erected on the brink of
a rivaler, which is ufed for a mill below
that
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‘that, bas been in conftant exercife forty
years” ahd upward. The manufaétures
fucceed, and the village becomes fo popu- -
lous as nearly to exhauft the water in drink
for man and beaft, in brewing, and in other
purpofes preferable to that of amill. Yet
I take it for granted, that pofitive prefcrip-
tion will not protect the proprietor of the
‘mill ; beczufe here there is no competi-
tion, but only property fubjeted to the
burdens that naturally attend it. The
tranfition from this example to the cafe in -
hand is dire&. The pofleflion of a cruive
for a hundred years, will not bar a fupe-
rior heritor from planting trees, nor con-
fequently from floating them down the
river for fale; for evidently pofitive pre-
fcription can have no operation in this
cafe. It can have no effe&t but to beftow
upon the pofleflor the property of the
cruive, which otherwife might have been
doubtful. But fuch property muft, like
all other property, be fubjected to 1its na-
tural burdens ; and cannot ftand in the
way of a right of greater importance to the

public.
It is lawful for me to build a houfe up-
on my march, though it intercept the light
from
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from a neighbouring houfé; for,this is'
confequential damdge only: befide, thau
if my ne1ghbour chufe to buﬂd on h1s
march, he muft fee that 1 am cqually in-
titled. -

With regard to this fection in general,
there is a limitation founded éntirely upon
equity ; which is, That though a man may
lawfully exercife his right for his own bene- "
fit where the harm that enfues is only con-
fequential ; yet that the exercife 1s unlaw-
ful if done intentionally to diftrefs others,
without any view of benefiting himfelf,
Rights and privileges are beftowed on us
for our own good, not for hurting others.
Malevolence is condemned by all laws, na-
tural and municipal : a malevolent a& of
the kind mentioned is condemned by the
ator himfelf in his fedate moments ; and
he finds himfelf in confcience bound to
repair the mifchief he has thus done. The
common law, it is true, overlooks inten-
tion, confidering the ac in no other view
but as legal exercife of a right. Bur equi-
ty holds intention to be the capital part
being that which determines an aion to
be'right or wrong ; and affords reparation
accordingly, Hencea gcnc:al rule in e-

quity,
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quity, That juftice will not permlt a man
exercife his right whére his 1ntent10n is
}%ely to hurt anether ; which in law-lan-
guage is termed the acting wm emulationem
wicim.  In all cafes of this nature, a court
of equity will give redrefs by voiding the
ad, if that can be done; otherwife by a~
warding a fum in name of damages, We
proceed to examples. '

A man may lawfully dig a pit in his
own field in order to intercept a vein of
water that runs below the furface into his
neighbour’s property, provided his pur-
pofe be to have water for his own ufe;
but if his purpofe be to hurt his neigh-
bour without any view to benefit himfelf,
the act is unlawful, as proceeding from a
malevolent intention; and a court of e-
quity will reftrain him from this opera-
tion *

Upon the fame principle is founded the
noted practice in a court of equity, of re-
fufing to {uftain an a&ion at law unlefs
the plaintiff can fhow an intereft; for if
he can take no benefit by the action, the
prefumption muft be, thatitis calculated,

* De aqua, et aque pluv. L. 1. § 12.

I ta
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to diftrefs the defendant, and don¢ in emu=
lationem vicini. | ‘.
In order to eftablith the jus crediti in an
aflignee, and totally to diveft the cedent
or aflignor, the law of Scotland requires,
that notification of the aflignment be made
to the debtor, verified by an inftrument
under the hand of a notary, termed an -
timation. Before intimation the legal right
is in the cedent, and the aflignee has a
claim in equity only. In this cafe, pwy-
ment made to the cedent by the debtor
ignorant of the aflignment, isin all re-
fpects the fame as if there were no aflign-~
ment : it i1s payment gnade to the creditor,
which in law muft extinguifh the debt.
But what if the debtor, when he makes
- payment to the cedent before intimation,
be in the knowledge of the aflignment?
The common law knows no creditor but
him who is legally vefted in the right;
and therefore, difregarding the debtor’s
knowledge of the aflignment, it will faf-
tain the payment made to the cedent as
made to the legal creditor. But equity
teaches a different doctrine, It was wrong
in the cedent to take payment after he
convey’d his right to the aflignee: and
Vor. L. H though
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though the debtor was only exeraﬁng his
own right in making payment to the ce-
dent, who is ftill the creditor; yet being
in the knowledge of the aﬂignment, the
payment muft have been made intentio-
nally to diftrefs the aflignee, without bene-
fiting himfelf. A court of equlty, there-
fore, correcting what is imperfe in com-
mon law, will oblige the debtor to make
paymient over again to the affignee, as re-
paration of the wrong done him,

With refpe¢t to this matter, there is a
wide difference between the folemnities
that may be requifite for vefting in an af-
figneera complete right to the fubje&, and
what are fufficient to bar the debtor from
making payment to the cedent. In the
former view, a regular intimation is ne-
 ceflary, or fome folemn aét equivalent to
- a regular intimation, a procefs for exam-
ple. In the latter view, the private know-
ledge of the debtor is fufficient ; and hence
“it is, that a promife of payment made to
the aflignee, though not equivalent to 2
regular intimation, is however fufficient to
bar the debtor from making payment to
the cedent. The court went farther :
they were of opinion, that the aflignee

having
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having fhown his aflignment to the debt-
or, though without intimating the fame
by a notary, the debtor could not make
payment to the cedent *, But hiftorical
knowledge of an aflignment, where it falls
thort of ocular evidence, will {carce be fuf-
tained to put the debtor i mala fide. And
this rule is founded on utility: a debtor
ought not to be furnithed with pretexts a-
gainft payment; and if private convittion
of an aflignment, without certain know-
ledge, were fufficient, private convi&tion
would often be affected, to gain time, and
to delay payment,

S E C T. IIL.

Harm done by one who has it not in view ta
excrcife any right or privilege.

N tracing the hiftory of courts of law
with refpect to this branch, one before-
hand would conjecture, that common law
fhould regard no acts injuring others in

* Fountainhall, February 16. 17c3, Leith contra
Garden, .
H 2 theis
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their rights and privileges, but where
mifchief is intended ; negleGing as that
are culpable only, as having a foundation
too flight for that law. But upon exami-
nation we difcover a very different plan;
{o different as that damage occafioned even
by the flighteft fault is,” and always was,
repaired in courts of common law. In
the criminal law, very little diftin&tion
was originally made between a criminal
and a culpable a@®, even with refpe& to
punifhment *, not to talk of reparation:
the paffion of refentment, in a fierce and
lawlefs people, is roufed by the flighteft
harm ; and is too violent for any delibe-
rate diftinGtion between intentional and
culpable wrong. In fadt, both were e-
qually fubje¢ted to punifhment, even af-
ter the power of punifhment was transfer-
red to the magifirate, Of this we have a
notable example in the lex Aguilia among
the Romans: “ Qui fervum alienum, qua-
“ drupedem vel pecudem, injuria occide-
* rit; quanti id in eo anno plurimi fuit,
tantum ®s dare domino damnas efto +.”
Here the word unjyria is interpreted, *“ quod

8¢

* ‘Hi&orical law-trad&s, trad 1.
T L2 P ad leg. Aquil.

% non
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“ non jure faCtum eft; 1. e. fi culpa quis
$¢ occiderit *.” The retrofpet here may
happen to be a great punifhment; for the
obliging a man who kills a lame horfe not
worth fifty fhillings, to pay fifty pounds
becaufe the horfe was of that value fome
months before, is evidently a punifhment.
And as even a culpa leviffima {ubje@s a
man to the Jex Aquilia T, it is clear, that
the flighteft fault by which damage enfues
is punifhable by that law. The lex Aquilia
was accordingly held by all to be penal;
and for that reafon no a&ion upon it was
fuftained  againft the heir . The only
thing furprifing s, to find this law conti-
nuing in force, without alteration or im-
provement, down to the reign of the
Emperor Juftinian. The Roman law
was cultivated by men of great talents,
and was celebrated all the world over for
its equitable decifions : is it not amazing,
that in an enlightened age fuch grofs in-
juftice thould prevail, as to make even the
{lighteft fault a ground for punifhment ?
When {fuch was the common law of the
Romans with regard to punifhment, there

* 1. 5. § 1. ad leg. Aquil. t L 44. eod.
T 123§ 8. adleg. Aquil,
’ can
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can be no difficulty to affign a reafon, why
that law was extended to reparation even
for the flighteft fault; and as little, to af-
fign a reafon why the {fame obtains in the
common law of moft European nations,
the principles of which are borrowed from
the Roman law. The penal branch, it is
true, of wrongs that are culpable only,
"not criminal, has been long abolifhed ;
having given way to the gradual improve-
ment of the moral fenfe, which dictates,
that where there is no intention to do mif=
chief, there ought to be no punifhment;
and that the perfon who is hurt by a fault
only, not by a crime, cannot juftly de-
mand more than reparation. And as this
is the prefent praltice of all civilized na-
tions, it is clear, that the reparation of da-
mage occafioned by aéts of violence comes
under courts of common law, which con-
fequently is fo far a bar to a court of equi~
ty. |
~ And confidering, that regulations re-
ftraining individuals from injuring others
- and compelling them to perform their en--
gagements, compofed originally the bulk
of common law *; it will not be furprifing,

¥ See Introduction,

that
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that courts of common law took early un=
der their cognifance every culpable act
that occafions mifchief; which was the
more neceflary, in refpe¢t that, punifh-
ment being laid afide, reparation  is the
only mean left for reprefling a culpable
a&. Thus we find ample provifion made
by common law, not only againft inten-
tional mifchief, but alfo againft mifchief
that is only forefeen, not intended. And
fo far there 1s no occafion for a court of
equity.

But for the fecurity of individuals in fo-
ciety, it is not fufficient that a man himfelf
‘be prohibited from doing mifchief: he
ought over and above to be careful and
vigilant, that perfons, animals, and things,
under his power, do no mifchief ; and if
he negle& this branch of his duty, heis
liable to repair the mifchief that enfues, e-
qually as if it had proceeded from his own
a&. With refpe& to fervants, it is the
malfter’s bufinefs to make a right choice,
and to keep them under proper difcipline;
and therefore, if they do any mifchief that
might have been forefecen and prevented,
he is liable. Thus, if a paflenger be hurt
by my fervant’s throwing a ftone out of a

| window
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window in my houfe, or have s cloaths
fullied by dirty water poured down upon
him, the damage mufl be repaired by me
at the firft inftance; referving to me relief
againft my fervant. But if a man be kill-
ed or wounded by my fervant in a fcuffle,
I am not liable; unlefs it can be fpecified,
that T knew him to be quarrelfome, and
confequently might have forefeen the mif-
chief. With refpeét to animals, it is the
proprietor’s duty to keep them from doing
harm; and if harm enfue that might have
been forefeen, he is bound to repair it; as,
for example,” where he fuffers his cattle to
pafture in his neighbour’s field; or where
the mifchief is done by a beaft of a vicious
kind; or even by an ox or a horfe, which,
contrary to its nature, he knows to be mif-
chievous *. As to things, it is alfo the
duty of the proprietor to keep them from
doing harm. Thus both fiar and liferent-
er were made liable to repair the hurt oc~
cafioned to a neighbouring tenement by
the fall of their houfe 1. 1t is the duty of
a man who carries ftones in a waggon a+

* Exodus, chap. xxi. 29. 36. A ,
4 Stair, 16th February 1666, Kay contra Littlejohn.

2 | long
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long the highway, to pack them fo as to
prevent harm; and if by carelefs package
a ftone drep out and bruife a  paflenger,
the man is liable. But as to cafes of this
kind, it is a good defence againft a claim
of reparation, that the claimant fuffered
by his own fault: “Si quis aliquem evi-
“ tans, magiftratum forte, in taberna pro-
® xima fe immififlet, ibique a cane feroce
“ lzfus eflety; non pofle agi canis nomine
“ quidam putant: at {1 {olutus fuiflet,
““ contra *.” If a fierce bull of mine get
loofe, and wound a perfon, 1 am liables
but if a man break down my fence, andis
hurt by the bull in my inclofure, I am,
not liable;. for by an unlawful a& he him-
felf was the occafion of the hurt he {uf-
fered.

Thus, with refpe¢t to matters falling
under the prefent fection, it appears, that
faults come under common law. as well as
crimes, and omiflions as well as commif>
fions ; and therefore {o far the common law:
appears complete, leaving no gleanings to
a court of equity,

* 1.2, § 1. Siquadrupes pauperizm feciffe dicatut,

Vor. L. I SECT.
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S E C T. I1L.

A man tempted or overawed by undue influ=
ence to act knowingly againft bis intereft,

T HE imperfe@ions of man are not con=
fined to his corporeal part: he has
weaknefles of mind as well as of body;
and if the taking advantage of the latter
to diftrefs a perfon by aéts of violence be
a moral wrong, intitling the fufferer to re-
paration,. it is no lefs fo to take advantage
of the former. Society could not fubfifk
without fuch prohibition; and happy it is
for man as a foeial being, that the prohi-
bition with refpec to both articles makes a
branch of his nature, -

For the fake of perfpicuity, this fection
fhall be {plit into two parts : the firft,
where a man, 7yielding to a temptation,
alls, knowingly againft his interefl : the
next, where he is overawed to a& know-
ingly againft his intereft.

ARTICLE
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ARTICLE L. Where a man, yielding to a
temptation, acts knowingly agamnft bis in-

tereft.

Jeaxn Mackig, heirefs of Maidland,
having difponed feveral parcels of land,
lying about the town of Wigton, to per-
fons who were moftly innkeepers there, a
reduction was brought upon the head of
fraud and circumvention by her fifter, next
heir in virtue of a fectlement, It came out
upon proof, 1ft, That Jean Mackie was a
habitual drunkard; that fhe fold her very
cloaths to purchafe drink, {carce leaving
herfelf a rag to cover her nakednefs; and
that, by tempting her with a few fhillings,
it was in the power of any one to make her
accept a bill for a large fum, or to make
her difpone any part of her land. 2dly,
That the difpofitions challenged were
granted for no adequate caufe. The coure
accordingly voided thefe difpofitions *,
Upon this cafe it ought to be obferved,
that though fraud and circumvention were

* November 24, 1752, Mackie contra Maxwell, &e.

12 {pecified
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fpecified as the foundation of this reduc-
tion, which is a common but {lovenly -
practice in procefles of that fort; yet there
was not the leaft evidence, that Jean was
impofed upon or circumvened in any man-
ner. Nor was there any neceility for re-
curring to fuch artifice: a little drink, or
a few fhillings to purchafe it, would have
temoted her at any time, drunk or fober,
to give awdy any of her fubjets. And fhe
Lerfelf, being called as a witnefs, deponed,
that fhe granted thefe difpofitions freely,
knowing well what fhe did. Where then
lies the ground of redution? Plainly
here : It is undoubtedly an immoral ad,
to take advantage of weak perfons who are
incapable to refift certain temptations,
thereby to ftrip them of their goods. To
juftify {fuch an a@, the confent of the per-
fon injured is of no avail, more than the
confent of a child. With refpe& to the
end, 1t 1s no lefs pernlmous than theft or
robbuyq

ART, I,
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ART. II. Where a man s overawed to a(‘i‘
knowingly againft bis intereft.

Ir it be a moral wrong to tempt 4 weak
man to a@l againft his intereft, extortion
is a wrong ftill more flagrant, by its nearer
approach to open violence. 'What there-
fore only remains upon this article, is to
illuftrate it by examples.

- Every benefit taken indireély by a cre-
ditor, for the granting of which no im-
pulfive caufe appears but the money lent,
will be voided as extorted. Thus an af-
fignment to a leafe was voided, being
granted of the fame date with a bond of
borrowed money, and acknowledged to
have had no other caufe*. At the time of
granting an heritable bond of corrobora-
tion, the debtor engaged by a feparate wri-
ting, That in cafe he fhould have occa-
fion to fell the land, the creditor fhould
have it for a price named. The price ap-
peared to be equal; and yet the paéion
was voided, as obtained by extortion f,

* Fountainkall, June 20. 1696, Sutherland contra
§'nclair,
t Novembe- 30. 1736, Brown contra Mauir,

Upon
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Upon the fame ground, a bond for a fum
taken from the principal debtor by his cau-
tioner as a reward for lending his credit,
was voided *.

Rigorous creditors go fometimes differ-
ently to work, If they dare not venture
upon greater profit directly than is pér-~
mitted by law, they aim at it indirectly,
by ftipulating fevere irritancies upon fai-
lure of payment. One ftipulation of that
fort which makes a great figure in our
law, is, That if the fum lent upon a wad-
fet or pledge be not repaid at the term
covenanted, the property of the wadfet
or pledge fhall 2/ fadto be transferred
to the creditor in fatisfa&ion of the debt,
This paction 1s in the Roman law named
lex commyfforia in pignoribus, and in that
law feems to be abfolutely reprobated 7.
With us it muft be effeGual at common
law, becaufe there is no ftatute againft it.
But then, as it is a hard and rigorous
condition, extorted from a neceflitous
debtor, a court of equity will interpofe to
give relief. And this can be done by fol-

* Forbes 24. Fountainhall 27. Jaruary 1711, King
gontra Ker, : ‘ A
1 L ult. C. De padtis pignorum,

lowing
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lowing a general rule applicable to all cafes:
of the kind; which is, to admit the debt-
or to redeem his - pledge by payment, at
any time, till the creditor in a declaratory.
procefs fignify his will to hold the pledge
in place of his money. This . procefs af-
fords the debtor an opportunity to purge
his failure by payment; which is all that
in fair dealing can be demanded by the
creditor. And thus, the declarator ferves
a double purpofe: it relieves the debtor
from the hardfhip of a penal irritancy, by
furnifhing him an opportunity to pay the
debt; and if he be filent, the extraded
decree operates a transference of the pro-
perty to the creditor, which extinguifhes
the debt. |
Hence it follows, that the debtor can re-
deem the wadfet or pledge, whether the
bargain be lucrative or no. A declarator
being neceflary, the property is not tranf=
ferred to the creditor, if the debtor be wil-
ling to redeem his pledge : and this option
he muft have, whether the creditor have
made profit or no by pofleflion of the pledge.
Suppofing a proper wadfet granted, by which
the creditor makes more than the intereft of
his money; juftice requires, that the debtor
have
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have,an option to redeem even after the
term limited, until the equity of redemp-
tion be foreclofed by a declarator; and if
a declarator be neceflary, asis proved, the
debtor muft have his option, even where
the creditor has drawn lefs than his inte-
reft.

In equity, however, there is a material
difference between a proper wadfet with a
pactum legts commifforie, and a proper wad-
{et where the term of redemption is not li-
mited. In the latter cafe, the parties ftand
upon an equal footing : the creditor may
demand his money when he pleafes; and
he has no claim for intereft, becaufe ot his
agreement to accept the rents inftead of
intereft : the debtor, on the other haad,
may redeem his land when e pleafes, up-
on repayment of the fum borrowed.: But
the matter turns out differently in equity,
where the power of redemption is by pac=
tion limited to a certain term. There be-
ing no limitation upon the creditor,’ he
may demand his money when he pleafes;
and he has no claim for intereit, even tho’
the rents have fallen fhort of the intereft.
But if the debtor infift upon the equity of
redemption after the term to which the re-

I demption
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demption is limited ; he muft, befide re-
paying the fum borrowed, make good the
intereft, as far as the rent of the land has
proved deficient. For impartiality is effen-
tial to a court of equity : if the one party
be relieved .againft the rigour of a cove-
nant, the other has the fame claim: after
taking the land from the creditor contrary
to paction, it would be grofs injuftice to
hold the pa&ion good againft him, by li-
miting him to lefs intereft than he is in-
titled o by law upon an ordinary loan *,

From what is faid it will be clear, that a
power of redeeming within a limited time
annexed to a proper fale for an adequate
price, cannot be exercifed after the term li-
mited for the redemption. The purchafer,
to whom the property was transferred from
the beginning, has no occafion for a de-
clarator; nor doth equity require the time
for redempti‘on to be enlarged contrary to
paéhon, in a cafe where an adequate prxce\
is given for the fubject. |

" * To this cafe is applxcab!e an Englifli maxim of equ:-
ty, ¢ Thatthe that demands equity muft give equity.”

‘VQL. L. K MaNy
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Maxy other hard and oppreflive condi~
ditions.in bonds of borrowed money, in-
vented by rigorous creditors for their own
conveniency, without the leaft regard to
humanity or equity, were reprefled by the

"ad 140. parl. 1592. And, by the autho-
rity of that ftatute, fuch pactions may be
brought under challenge in courts of com-
mon law, againft which otherwife no re-
medy was competent except in a court of
equity. ' ‘

It was perhaps the ftatute now men-
tioned that mifled the court of feffion in-
to an opinion, thatit belongs to the legif-
lature folely to. reprefs fuch rigorous con-
ditions in agreements as are ftated above.
One thing is certain, that immediately af-
ter the ftatute there is an aét of federunt,
November 27. 1592, in which the court
declares, ‘“ That, in time coming, they
“ will judge and decide upon claufes ir-
“ ritant contained in contrads, tacks, in-
“ feftments, bonds, and obligations, pre-
¢ cifely according to the words and mean-
“ ing of the fame.” Such a refolution,.
proper for a court of common law, is in-
eonfiftent with the nature of a court of e-
quity. The miftake was foon difcovered :

the
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the ac of federunt wore out of obfervanté;
and now, for a long time, the court of fef-
fiori has acted as a court of equity in this
as well as in other matters,

It is'ufury by ftatute to bargain with a
debtor for more than the legal intereft ; but
it is not ufury to take a proper wadfet,
even where the rent of the land exceeds
the intereft of the money. For the credi-
tor who accepts the rent inftead of intereft,
takes upon himfelf the infolvency of the
tenants; and the hazard of this infolven-
cy, however {mall, faves from ufury ;
which confifts in ftipulating a yearly fum
certain above the legal intereft. But tho’
fuch a bargain, where the rent exceeds the
legal intereft, is not, ftriGtly fpeaking, u-
fury; itis rigorous and oppreflive, and
plainly {peaks out the want of credit in the
perfon who fubmits to it; upon which ac-
count, it might be thought a proper fub-
je& for equity, did we not refle&t thart all
wad{ets are not lucrative. When {uch is
the cafe, what fhall be the judge’s con-
du@? Muft he give an opinion upon e-
very wadfet according to its peculiar cir-
cumilances ?  or ought he to follow fome

K2 rule
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rule that is applicable to all cafes of 'the
kind ? The former opens a door to arbi-
trary proceedings : the latter, fettering a
judge, forces him often to do what is ma-
terially unjuft.  Here equity, regarding
individuals, weighs againft utility, regard-
ing the whole fociety. The latter being
by far the more weighty confideration,
maft preponderate : and for that reafon
only are wadfets tolerated, even the moft
lucrative; for it is not fafe to give any re-
drefs in equity.

This doctrine may be illuftrated by a
different cafe. A debtor ftanding perfo-
nally bound for payment of the legal inte-
reft, is coxhpelled to give an additional
real fecurity, by infefting the creditor in
certain lands, the rent of which is paid in
corn, with this provifo, ¢ That the cre-
 ditor, if he levy the rents far his pay-
ment, thall not be fubjeGted to an ac-
count, but fhall hold the rents in liew
of his intereft.” = This, from what is ob-
ferved above, is not ufury; becaufe the
value of the corn, however much above
the intereft in common years, may poflibly
fall below it. But as the creditor is in all
events {ecure of his interéft by Laving his,

| debtor

(1

(43

(41
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debtor bound perfonally, and may often
draw more than his intereft by levying
the rent when corn fells high; equity will
relieve againft the inequality of this bar-.
gain. For here the court may follow a
general rule, applicable to all cafes of the
kind, affording a remedy equally complete
in every cafe; which is, to oblige the cre~
ditor to account for what he receives more
than his intereft, and to impute the fame
into his capital. In the cafe of a proper
wadfet this rule would be unjuft, becaufe
the creditor has a chance of gerting lefs
than his intereft, which ought to be com-
penfated with fome benefit beyond the or-
dinary profit of money: and if the door
be once opened to ‘an extraordinary bene-
fit, a precife boundary cannot be afcertain-
ed between more and lefs, .But the cove-
nant now mentioned is in its very. concep-
tion oppreflive; and the creditor may juft-
ly be deprived of the extraordinary bene-
fit he draws from it, when he runs no

chance of getting lefs than the legal inte~
rett. ’

Pacta contra fidem tabularum nuptialium
belong to this article.  Such private pae-
tions
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tions between the bridegroom and his fa-
ther, contrary to the marriage-articles o=
penly agreed on, are hurtful to the wife
and children; who will therefore be relie-
ved upon the head of fraud. But the
hufband cannot be fo relieved, becaufe as
to him there is no fraud: he is relieved
upon the head of extortion. Every fuch
private paction is, by conftruction of law,
extorted from him : and the conftruction
is juft, confidering his dependent fitua-
tion ; for the fear of lofing his bride,
leaves him not at liberty to refufe any
hard terms that may be impofed by his fa-
ther, who {fettles the eftate upon him. The
relief granted to the wife and children up-
on the head of fraud, comes properly un-
der the following fection ; but for the fake
of . conneétion is introduced here. In a
contract of marriage the eftate was {fettled
upon the bridegroom by his father; and
the bride’s portion was taken payable to
the father, which he accepted for fatisfac-
tion of the debts he owed, and for provi-
fions to his younger children. The fon
afterward having privately before the mar-
riage granted bond for a certain fum to
his father, it was voided at the wife’s in-
| ftance,
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ftance, as contra fidem tabularum nuptia-
Dum *,  Hugh Campbell of Calder, in the
marriage-articles of his fon Sir Alexander,
became bound to provide the family-eftate
to him and the heirs-male of the marriage,
“ free of all charge and burden.” He at
the fame time privately obtained from his
fon a promife to grant him a faculty of
burdening the eftate with L. 2000 Sterling
to his younger children; which promife
Sir.Alexander fulfilled after the ‘marriage,
by granting the faculty upon a narrative
of the promife, and that the marriage-
articles were in compliance with the
bride’s friends, that there might be no
ftop to the marriage.” In a fuit againft
the heirs of the marriage for payment of
the faid fum, at the inftance of Hugh’s
younger children, in whofe favour the fa-
culty was exercifed, the defendants were
afloilzied, the deed granting the faculty
being . fraudem pactorum mnuptialium .
The following cafes relate to the other-
branch, namely oppreflion, intitling the
hufband to reduce deeds granted by him-

* Stair, July 21. 1668, Paton contra Paton. ‘
+ Feb. 8. 1718, Pollock contra Campbell of Calder.

felf,
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felf. A man, after fettling his eftate upon
his eldeft fon in that {on’s contract of mar~
riage, warranting it to -be worth 8ooo
merks of yearly rent, did, before the mar-
riage, take a difcharge from his fon of the
faid warrandice. The eftate fettled on the
{on falling fhort of the rent warranted, he
infifted in a procefs againft his father’s o-
ther reprefentatives for voiding the dif-
charge ; and the fame accordingly was
voided, as contra fidem *. A difcharge of
part of the portion before folemnization of
the marriage, was voided as contra fidem,
at the inftance of the granter himfelf, be-
caufe it was taken from him privately,
- without the concurrence of the friends
whom he had engaged to aflift him in the
marriage-treaty T. In England the fame
rule of equity obtains. It is held, that
where the fon, without privity of the fa-
ther or parent, treating the match, gives
a bond to refund any part of the portion,
“itis voidable . Thus the bridegroom’s

_ * Forbes, Jan. 28. 1709, M‘Guffock contra Blairs.

+ Home, Nov. 22. 1716, Vifcount of Arbuthnot con-
tra Morifon of Preltongrange.

i Ab!‘ld"". cafes in equity, chap. 13, fc& E. §1.

I mother
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mother furrenders part of her jointure to
enable her fon to make a fettlement upon-
the bride, and the bride’s father agrees to
give L, 3000 portion. The bridegroom,
- without privity of his mother, gives a
bond to the bride’s father, to pay back
L. 1000 of the portiGn at the end of {feven
years, Decreed, That the bond fhall be
delivered up, as obtained in fraud of the
marriage-agreement *, On the marriage
of Sir Henry Chancey’s fon with Sir Ri-
chard Butler’s daughter, it was agreed,
that the young couple thould have fo much
for prefent maintenance. The {fon private=
ly agrees with his father to releafe part.
The agreement was fet afide, though the
fon, aswas urged, gave nothing but his
own, ‘and might difpofe of his prefent
maintenance as he thought fit -},

I promiife a man a fum not to rob me,
Equity will relieve me, by denying action
for payment, and by affording me an ac-
tion for recalling the money, if paid. The
latter action is, in the Roman law, ftyled,

* Abridg. cafes ir equity, chap. 13. {eé&. E. § 2.
+ Ibid. § 3. -

VoL, I, L | Condiffio



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15%@%99 82

83 PROTECTING FROM HARM. B.L

Condiétio ob injuffam caufam. 'To take mo-
ney for doing what I am bound: to do
without it, muft be extortion : I hold the
money fine jufla confa, and ought in con-
{cience to reftore it. Thus itis extortion
for a tutor to take a fum from his pupil’s
mother for granting a fa&tory to her *.
And it was found extortion in 2 man to
take a bond from one whofe curator he had
been, before he would deliver up the fami-

ly-writings .

A bargain of hazard with a young heir,
to have double or treble the fum lent, af-
ter the death of his father or other contin-
gency, is not always fet afide in equity;
for at that rate it would be difhicult to
deal with an heir during the life of his
anceftor. But i1f fuch bargain appear ve-
ry unequal, it is fet afide, upon payment
of what was really lent, with intereft {.
One intitled to an eftate after the death of
two tenants for life, takes L. 350 to pay
L. 700 when the lives fhould fall, and

* Durie, penult. Feb. 1659, Mulhet contra Dog.
+ Nicolfon, (turpis caufa), July 24. 1634, Roflie con-
tra her curators. '

1 Abridg. cales in equity, ch,13. fe&.G. § I. note.

mortgages
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anortgages the eftate as a fecurity. Tho’
both: the tenants for life died ‘within two
years, yet the batgain being equal, no re-
Jief was given againft it*, A young
ntan, prefumptive heir to an eftate-tail of
L. 800 yearly,: being caft off by his father,
and deftitute of all means of livelihood,
made an abfolute conveyance of his re-
mainder in tail to I. S. and his heirs, up-
on confideration of L. 30 paid him in mo-
ney, and a fecurity for L. 20 yearly du-
ring the joint lives of him and his father.
Though the father lived ten years after
this tranfaétion; and though I. S. would
have loft his money had the heir died du~
ring his father’s life, yet the heir was re-
lieved againft the ‘conveyance 1. The
plaintiff; a young man, who had a narrow
| allowance from his father, on whofe death
a great eftate was to defcend to him in
tail, having, in the year 16%5, borrowed
L. 1000 from the defendant, became bound,
in cafe he furvived his father, to-pay the
defendant L. gooo within a month after
his father’s death, with intereft; but that,

* Abridg. cafes in equity, chap. 32. fe&. 1= §2.
t+ Ibid, § 1.

L2 | if
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if he did not outlive his father; the money
fhould not be repaid. =~ After the father’s
death, which ‘happened anno 1679, *the
plaintiff’ brought his. bill upon the head of
fraud and extortion, to be relieved of +this
bargain, upon repayment of the fum bor-
rowed, with intereft. The caufe came firft
before the Lord Nottinghame, who de-
creed the bargain to be effe@ual. But,
upon a re-hearing before Lord Chancellor
Jeffreys, it was infifted, That the claufe
freeing the plaintiff from the debt if he
died before his father, made no difference;
for in all futh cafes the debt is loft of
courfe; upon predeceafe of the heir of en-
*tail; and therefore that this claufe, evi-
dently contrived to colour a bargain which
to the defendant himfelf muft have ap-
.peared unconfcionable, ‘was 1n reality a
circam{tance againft him. Though in this
cafe there was no proof of fraud, nor of
any practice ufed to draw the plaintiff in-
to the bargain ; yet, becaufe of the uncon-
{cionablenefs of the bargain, the plaintiff
was relieved againft it *.. In the year
1730, the Earl of Peterborough, then Lord

¥ 2. Vernon 14. Berny contra Pitt,

Mordaunt;
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Mordaunt, granted bond at London, after
the Englith form, to Dr William Aber=
cromby, bearing, “ That L. 210 was then
“ advanced to his Lordfhip; and that, if
* he fthould happen to f{urvive the Earl of
“ Peterborough his grandfather, he was
* to pay L. 840 to the Doétor, two months
‘“ after the Earl’s death;  and if he, the
“ Lord Mordaunt, died in the lifetime of
the Earl, the obligation was to be void,”
Upon the death of the Farl of Peterbo-
rough, which happened about five years
after the date of the bond, an a&ion was
brought in the court of {cffion againft the
Lord Mordaunt, now Earl of Peterborough,
for payment; and the court, upon autho-
rity of the cafe immediately foregoing, un-
animoufly judged, that the bond fhould
only fubfift for the fum aGually borrowed,
with the intereft *,

€

* July 13. 1744, Dr William Abercromby contra Ear}
~of Peterborough.

SECT,
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SECT IV

A man moved to al? unknowmgly againft bis
antereft, by fraud, decest, or other artifi-
ctal means,

T is thought, that a court of common
law feldlom interpofes in any of the
cafes that come under the fe¢tion imme-
diately foregoing ; and the reafon is, that
“whether a man be led againft his ewn in-
" tereflt by a violent temptation or by, extor-
tion, there is ftill left to him in appearance
a “free choice. But with refpect ta the
matters that belong to the prefent fedtion,
a man is led blindly againft his own inte-
reft, and has no choice. This fpecies of
wrong, therefore, being more flagrant, is
not neglected by courts of common law.
1t is accordingly laid down as a general
yule in_the Englith law, “ That without
¢« the exprefs provifion of an act of parlia-
“ ment, all deceitful pra&ices in defraud-
“ ing another of his known right, - by
“ means of fome artful device; contrary
. [ to
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“ to the plain rules of common honefty,
“ are condemned by the common law,
“ and punithed according to the heinouf-
“ nefs of the offence *.” Thus the cau-
fing an illiterate perfon to execute a deed
to his prejudice, by reading it to him in
words different from thofe in the deed, is
a fraud, which a court 'of common law
will redrefs, by fetting the deed afide.
The fame where a woman is deceived to
{fubfcribe a warrant of attorney for con-
fefling a judgement, underftanding the
writing to be of a different import . In
felling a houfe, it being a lie to affirm
that the rent is L. 30 inftead of L. 20, by
which the purchafer is moved to give a
greater price than the houfe is worth ;-
this lofs will be repaired by a court of
common law, though the purchafer, by
being more circum{pec, might have pre-
vented the lofs.

~In general, every covenant procured by
fraud will be fet afide in a court of com-~-
mon law. But with regard to covenants
or agreements difregarded at common law,
there can be no relief but in a court of e=

* New abridgement of the Iaw; vol. 2. p. 594.
+ 1. Sid. 431, :
quity.
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quity. Thus a. policy of infurance was
fet afide upon fraud -by a bill in' chances
ry *. - -

- 'We next proceed to enquire, whether e-
very deceitful pradtice to impofe upon’ o=
thers-comes under common law. Fraud
confifts in my perfuading a man who has
confidence in me, to do an a& as for his
own intereft, which I know will have the
contrary effe®. But in whatever manner
a man be deceived or mifled, yetif he was
not deceived by relying upon the friend-
ihip and intggrity of another, it is not a
fraud. Fraud therefore implies treachery,
without which no artifice nor double deal-
ing can be termed fraud in a proper fenfe.
But there are double-fac’d circumftances
without number, and other artful means,
calculated to deceive, which do not in-
volve any degree of treachery. ‘Where a
man is deceived by fuch artifice; it muft
in fome meafure be his own fault; and
byftanders ‘are more apt to make him ‘the
obje&t of their ridicule than of their for-
row : for which reafon, frauds of this in-
ferior nature have been overlooked by
common law. But as every attempt to

* 2, Vernon 206, o
2 decetve
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deceive another to his prejudice is ¢rimi=
nal in confcience, it is the duty of a court
of equity to reprefs {fuch deceit, by award-
ing reparation to the perfon who fuffers.
Utility pleads for reparation as well as e-
quity ; for if law were not attentive to
reprefs deceit 1n its bud, corruption would
gain ground, and even the grofleft frauds
would become too ftubborn for law. It is
this {pecies of deceit, excluding treachery,
that Lord Coke probably had in his eye *,
when he lays down the following doérine,
That all covins, frauds, and deceits, for
which there i1s no remedy at common law,
are and were always redrefled in the court
of chancery. ‘

It is mentioned above, that a covenant
procured by fraud will be fet afide ina
court of ecommon law; and I now give
inftances where a covenant procured by
deceit that amounts not to fraud, 1s fet a-
fide in a court of equity. A man having
failed in his trade, compounded with his-
creditors at {fo much per pound, to be paid
at a time certain. Some of the creditors
refufing to fulfil the dgreement, a bill

* 4 Inﬁ., 841
VoL, I, M was
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was brought by the bankrupt to compel
a {pecific performance. But it appearing
that he had underhand agreed with fome
of his creditors to - pay their whole debts,
in order that they might draw in the refk
to a compofition, the court would not de-
cree the agreement, but difmiffed the
bill *, A purchafe made by a merchant
in the courfe of commerce will be effec-
tual, however foon his bankruptcy fol-
low, provided it was his intention by con-
tinuing in trade to pay the price. But if
he had bankruptcy in view, and no pro-
fpect to pay the price, the bargain, broughe
about by a palpable cheat, will be redu-
ced in a court of equity, and the fubje&
be reftored to the vender. The only thor-
ny point is, to deteét the ammus of the
purchafer to defraud the vender. In the
cafe of Jofeph Cave 1, the prefumptive
fraud was confined to three days before
the ceffio bonorum ; but in that cafe Cave
the purchafer was in good credit, till he
demanded ‘a meeting of his creditors in
order to furrender his effeés to them. O-
ther circumftances may concur with in-

* 2. Vernon 71. Child contra Danbridge,
+ Did. tit, Fraud.
folvency
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folvency to enlarge that period. Gilbert
Barclay merchant in Cromarty was in la-
bouring circumftances, and owed much
more than he was worth, when he made
a -purchafe of falmon from Mackay of
Bighoufe ; and before delivery feveral of
his creditors proceeded-to execution againft
him, A few days after delivery, he made
over the falmon to William Forfyth, an-
other merchant of the fame town, in part
payment of a debt due to Forfyth; who
was in the knowledge that Barclay was in
labouring circumftances, and that the
price of the falmon was not paid. Exe-
cution thickened more and more upon
him, and he broke in ten days or a fort-
night after the falmon were delivered to
. Forfyth. From thefe circumftances the
court prefumed an intention in Barclay to
defraud Bighoufe: and confidering that
Forf{yth’s purchafe was not made bona fide,
they found him liable to pay to Bighoufe

the value of the falmon *,

Next of other tranfactions brought a-
bout by deceitful means. By a marria

* Mackay of Bighoufe contra William Forfyth mer-

chant in Cromarty, January 20. 17583.

M 2

{fetrlement
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fertlement 4 is tenant for life of certain
mills, remainder to his firft fon in tail
The fon, knowing of the fettlement, en-
courages a perfon, after taking a thirty-
years leafe of thefe mills, to lay out a ¢on~
fiderable fum in new buildings, and other
improvements, intending to take the be-
nefit after his father’s death. This is a
deceit which juftice difcountenances ; and
therefore it was decreed, that the leffee
thould enjoy for the refidue of the term
that was current at the father’s death *.
The defendant on a treaty of marriage for
his daughter with the plaintiff, figned a
writing comprifing the terms of the agree-
ment. Defigning afterward to get loofe
from the agreement, he ordered his daugh-
ter to entice the plaintiff fo deliver up the
writing, and then to marry him. She o-
bey’d; and the defendant ftood at the
corner of the ftreet to fee them go algng
to be married. ‘The plaintiff was relieved
on the point of deceif. = A man having a-
greed to be bound for certain provifions
in his fon’s contra@ of marriage, upon a
promife from the fon to difcharge the

¥ Ab}ridgf:me‘n‘t cafes in equity, cap‘.\ 47. fe&. B.par. 10,

fame,
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fame, which accordingly was done before
the marriage: and after the marriage,
money having been lent to the fon upon
the faith of the faid provifions in his con-
tra@ ; the difcharge was fetafide at the
inftance of the creditors, as being a de-
ceitful’ contrivance between father and fon
to entrap them *. In a fuit by the indor-
fee of a note or ticket; the debtor pleaded
compenfation upon a note for the equiva-
lent fum, granted him by the indorfer,
bearing the fame date with that upon
which the procefs was founded. - The
court deemed this a deceitful contrivance
to furnith the indorfer credit; and there-
fore refufed to fuftain the compenfation 7.

4 having an incumbrance upon an e-
ftate, is witnefs to a fubfequent mortgage,
but conceals his own incumbrance. For
this wrong his incumbrance _fhall be poft-
poned f. To mortgage land as free when
there is an incumbrance upon it, is a cheat
in the borrower ; to which' cheat the in-

* Stair, January 21, 1680, Caddel contra Raith.

+ Fountainhall, Forbes, June 11. 31708, Bundy con-
tra Kennedy.

¥ 2 Vern. 151, Clare contra Earl of Bedford.

¢umbrancer
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cumbrancer is acceflory by eountenancing
the mortgage, and fubfcribing it as a wit-
nefs. The hurt thus done to the lender
by putting him off with a lame fecurity,
was properly repaired by preferring him
before the incumbrancer. The following
cafes are of the fame kind. A man lends
his mortgage-deed to the mortgager, to
enable him to borrow more money. The
mortgagee being thus in combination with
the mortgager to deceive the lender, is ac-
ceffory to the fraud. And the hurt there-
by done was properly repaired by poftpo-
ning his mortgage to the incumbrance
which the lender got for his money *. A
counfel having a {tatute from 4 which he
conceals, advifes B to lend 4 L. 1000 on a
mortgage ; and draws the mortgage with
a covenant againft incumbrances. The
ftatute was poftponed to the mortgage T.
A being about to lend money to B on a
mortgage, fends to inquire of D, who had
a prior mortgage, whether he had any in-
cumbrance on B’s eftate. 1f it be proved
that D denied he had any incumbrance,

* 2 Vern, 726. Peter contra Ruflel.

+ New abridgement of the law, vol. 2. p. §98. Dra-
per contra Borlace. IS
his



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15%@%99 95

P.I. 1. PROTECTING FROM HARM. 95

his mortgage will be poftponed *. An e-

ftate being fettled by marriage-articles up-

on the children of the marriage, which e-

ftate did not belong to the hufband, but
to his mother: yér the was compelled in
equity to make good the fettlement; be-
caufe fhe was prefent when the fon decla-

red that the eftate was to come to him af-
ter her death, and becaufe fhe was alfo

one of the inftrumentary witnefles 1.

S E C T. V.

What remedy is applied by a court of equity
agamnft the wrongs above flated.

T is proper to be premifed, that regula-
tions for preventing harm cannot be
other but prohibitory; and confequently
cannot afford opportunity for the interpo-
fition of any court of law till the wrong
be committed. To reftore the party inju-
red to his former fituation, where that
method is practicable, will be preferred

* 2 Vern. 554 Ibbotfon contra Rhodes.
t 2 Vern. 150, Hunfdens contra Cheirey.
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as the moft complete remedy. Thus goods
ftolen are reftored to the owner; anda
difpofition of land procured by fear, or
undue influence, is voided, in order that
the difponer may be reftored to his pros
perty. But it feldom happens that there
is place for a remedy fo complete : it holds
commonly, as exprefled in the Roman
law, that factum infectum fieri nequit 3 and
when that is the cafe, the perfon injured,
‘who cannot be reftored to his former fi-
tuation, muft be contented with reparation
in money.

The firft queftion that occurs here is;
Whether in money-reparation, confequen-
tial damage can be ftated. Confequential
damage is fometimes certain, fometimes
uncertain. A houfe of mine rented by a
tenant, is unlawfully demolithed : the di-
re@ damage is the'lofs of the houfe: the
confequential damage is the lofs of the
rent; which in this- cafe is certain, be-
caufe the unlawful a&t neceflarily relieves
the tenant from paying rent. Again, a
man robs me of my horfe: the direct da=-
mage is the horfe loft to me: the confe=-
quential damage is the being prevented
from making profit by him ; whici: is not

2 certalny



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15%@%99 97

P.I,. 1. PROTECTING FROM HARM. g7

certain, becaufe the opportunity of -ma-
king profit might have failed me, and
poflibly might have been negle¢ted though
it had offered. 'In the cafe firft mention-
ed, the lofs of the rent, being certain,
comes properly under the eftimation of
atual damage ; and confequently will
not be excluded by a court of common
law. But confequential damage that is
unceriain, is not always taken into the
account. And the reafon follows, Itis
regularly incumbent on the man who
claims reparation, to prove the extent of
the damage he has fuftained ; which can-
not be done with refpect to confequential
damage, as far as uncertain. But as it is
undoubtedly a prejudice to be deprived of
profit that probably might have been
‘made ; the claimant is in equity relieved
from this proof, where the dire@ damage
is the effe®-of a criminal aét : every pre-
fumption is turned againft the delinquent ;
and he is charged with every probable ar-
ticle of profit, unlefs he can give convin-
cing evidence that the profit claimed could
not have been made. And this is con-
formable to the rules of equity; for as
the profits are rendered uncertain' by a

Vor. L. N criminal
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criminal ad, the confequences of this un~
certainty ought to affet the delinquent,
not his party who is innoeent. Here is 2
fair opportunity for the interpofition of
equity. A court of common law cannot
liften to any proof but what is complete;
and cannot award damages except as far
as rendered certain by evidence. A court
of equity, with refpe¢t to criminal alls,
turns the uncertainty againft the delin-
quent ; and by that means affords com-
plete reparation to the perfon injured.
Thus, in a {puilzie, which is a claim for
damages in a civil court founded on the
violent abftraction of moveable goods, the
profit that might have been made by the
horfes carried off, termed wiolent profits,
makes always an article in ‘the eftimation
of damage. 'Fhe rule is different, where
the damage is oceafioned by a culpable ack
only ; for as there is nothing here to vary
the rule of law, Quod affirmanti ncumbit
probatio, no- article of profit will be fuf~
~tained but what can be rendered certain
by evidence. This, it is true, may pofli-
bly be prejudicial to the perfon who is
hurt by the culpable act: but bumanum eff
errare ; and it is more expedient that he

fuffer
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{fuffer fome prejudice, than that men
thould be terrified from induftry and acti-
vity, by a rigorous and vague claim (a).

'This do@&rine is efpoufed by Ulpian *:

“ Item Labeo fcribit, fi cum vi ventorum
“ navis impulfa eflet in funes anchorarum
“ alterius, et naute funes precidiflent, {1
“ nullo alio modo, nifi pracifis funibus
“ explicare fe potuit, nullam actionem
“ dandam. Idemque Labeo, et Proculus,
“ et circa retia pifcatorum, in qua navis
“ inciderat, zftimarunt. Plane, fi culpa
“ nautarum id faGtum eflet, lege Aquilia
“ agendum. Sed ubi damni injuria agi-
“ tur, ob retia, non pifcium, qui capti
“ non funt, fieri zflimatienem ; cum in-
~“ cerrum fuerit, an caperentur. ldemque
“ et in venatoribus, et in aucupibus pro-
“ bandum.” The following inftance is
an apt illuftration of this doctrine. The
Duke of Argyle’s right of admiralty reach-

(a) In the Englifh courts of common law there is
no accurate diftinion made between damage certain
and uncertain. Damages are taxed by the jury,
who give fuch damages as in confcience they think
fufficient to make up the lofs, without having any
precife rule.

1, 29 § 3. ad leg. Aquil,
N 2 €s
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es over the weftern iflands; on the coaft
- of which a wrecked fhip, floating without
a living creature in it, was laid hold of
and fold by authority of the Duke’s de-
pute to one Robertfon, who refitted the
thip at a confiderable charge, and provi-
ded a crew to carry her to Clyde. Sir Lu-
dovick Grant, who had a deputation from
- the Admiral of Scotland, mifapprehend-
- ing the bounds of his jurifdi¢tion, gave
orders for feizing the thip as his proper-
ty ; and thefe orders were put in execu-
‘tion after the fhip was refitted by Robert-
fon. As foon as the miftake was difco-
vered, the thip was redelivered. But Ro-
bertfon, who loft confiderably by the de-
lay, brought a procefs againft Sir Ludo-
vick for damages, and obtained a de-
cree * for a large fum, to which the diret
damage amounted. It was confidered,
that the defendant’s error was culpable in
acting rafhly without duly examining the
limits of his jurifdition, which might
have been afcertained by infpeéting the
Duke’s title on record. But as to the con-
fequential damage, namely, the profits
Robertfon could have made by the fhip
¥ December 21, 1754, | '

had
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had he not been unjuftly deprived of the
polleffion, which muft be uncertain, the
court unanimoufly rejected that branch of
the claim. ‘ ‘ E
The next queftion is, Whether in efti-
mating damage there-be ground in any
cafe for admitting the pretium affectioms.
Paulus anfwers, That there 1s not: ‘St
“ fervum meum occidifti, non affeGtiones
“ zftimandas efle puto, (veluti fi filium
tuum naturalem quis occiderit, quem
tu magno emptum velles), fed quanti
omnibus valeret. Sextus quoque Pedius
ait, pretia rerum, non ex affectione, nec
utilitate fingulorum, fed communiter
fungi, Itaque eum, qui fililum natura-
lem poflidet, non eo locupletiorem efle,
quod eum plurimo, fi alius poffideret,
redempturus fuit: nec illum, qui fi-
lium alienum poffideat, tantum habere,
quanti eum patri vendere poflet: in le-
ge enim Aquilia (damnum) confequi-
mur, et amififle dicemur, quod aut con-
{fequi potuimus, aut erogare cogimur *.”
As this refponfe is given in general terms,
without diftinétion of cafes, it mufl he
confidered as declaratory of the common

(13
113
(13
114
K
13
(13
13
113
(19
[13
113
13

(19

% 1,33. ad legem Aquiliam, 1
AWa
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law. The fame rule muft obtain in equi-
ty where the wrong is culpable only. But
in repairing mifchief done intentionally,
_ the pretium affectionis ought in equity to be
admitted ; becaufe otherwife the perfon
who fuffers obtains no adequate repara-
tion; and alfo becaufe that otherwife there
is no proper diftinc¢tion made between a
crime and a fault,

C HAUP IL

Powers of a Court of Equity to remedy
~what 1s imperfect in common law, with
refpet to protecting the weak of mind
from harming themfelves by unequal
bargains and irrational deeds.

HE weaknefs and imbecillity of fome

men make them 'a fit prey for the
crafty and defigning. But as every deed,
covenant, or tranfaction, procured by un-
due influence, comes under the foregoing
chapter, the-prefent chapter is confined
to cafes where equity protects individuals
who
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who are not mifled by undue influence,
from hurting themfelves by their own’
weaknefs and imbecillity. And here,
though for the fake of commerce utility
will not liften to a complaint of inequality
among majores, [cientes, et prudentes ; yet
the weak of mind ought to be excepted ;
becaufe fuch perfons ought to be removed
from commerce, and their tranfaions be
confined to what is {trictly neceffary for
their {fubfiftence and well-being. And this
is juftly confining to the weak of mind a
rule againft inequality in bargains, which
the Romans, ignorant of commerce, made
general with refpect to every perfon.

I begin with deeds granted by perfons
under age, who cannot be fuppofed ma-
ture in judgement. A reduction upon the
- head of minority and lefion, unknown in
the common law, is an action fuftained
by a court of equity for fetting afide any
unequal tranfation done during nonage,
But inequality ought not to be regarded
in a deed that proceeds from a virtuous
and rational motive, which would be a
Jaudable deed in one of full age. I give
- the following examples. A young man
under age, having no means of his own,

1s
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is alimented and educated by a near rela-
-tion, till he happens to fucceed to an opu~
lent fortune. Full of gratitude, he grants
to his benefa&or a remuneratory bond for a
moderate fum, and dies without arriving to
full age. A court of equity will never give
countenance to the heir attempting to re-
duce this bond; for gratltude 1s a moral
- duty, and the young man was in confcience
bound to make a grateful return. A court
of equity, it is true, has not many oppor-
tunities to enforce the duty of gratitude,
becaufe it can feldom be brought under a
general rule ; but here the court may fafe-
ly interpofe to fupport a grateful return,
the extent of which is afcertained by the
young man himfelf. I put another cafe.
A man of an opulent fortune dies fudden-
ly without making provifions for his
younger children. His eldeft fon and heir
{upplies this omiflion by giving fuitable
provifions, and dies under age. I put a
- third cafe. A man of an opulent fortune
dies fuddenly, leaving a numerous family
of children, all of the female fex, with-
out making provifions for them. A colla-
teral heir-male fucceeds, who fupplies this
1 omiflion
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omiflion by giving fuitablé provifions,
but dies under age. A court of equity
wonld deviate from the {pirit of its infti-
tution, if it fhould authorife a reduion
of fuch provifions by the granter’s heir,
upon the head of minority and lefion.
For a rational and laudable deed never can
be lefion in any proper fenfe.

The fame doérine is applicable to thofe
who have a natural imbecillity which con~
tinues for life. A tranfadtion made by
fuch a perfon is not voided by a court of
equity; unlefs it appear irrational and the
effe@ of imbecillity. Where this is the
cafe, it becomes indeed neceffary that the
court interpofe, though there can be no
general rule for direction.

The proteétion afforded by equity to the
weak 1n inind, is extended to fave them
from hurting themfelves by irratienal fet-
tlements. The opinions of men with re~
fpect to the management of affairs and the
exercifing aéts of property, are no lefs va-
rious than their faces: and as the world
is feldom agreed about what is rational
and irrational in fuch matters, there can
be no rule for reftraining the fettlements
of thofe who are not remarkably weak,

Vor.I, O unlefs
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unlefs fuch fettlements be not only irratio-
nal but abfurd. But as the weak ‘and fa-
cile are prote@ed againft wunequal bar-
gains, thereis the fame reafon for their
being protected againft abfurd fettlements.
Take the following example. In a procefs
at the inftance of a brother next of kin,
for voiding a teftament made by his de-
ceafed fifter in favour of a ftranger; it
came out upon proof, that, fome time be-
fore making the teftament, the teftatrix,
being feized with madnefs, was locked
up; and thac not long after making
the teftament her madnefs recurred, and
continued till her death; that at the time
of the teftament fhe was in a wavering
{tate, fometimes better, {fometimes worfe;
in fome inftances rational, in others little
better than delirious, never perfectly found
of mind. In particular, it appeared from
the proof, that when in better health, fhe
expreffed much affetion for her brother
the purfuer; but that, when the difeafe
was more upon her, fhe appeared to have
fome grudge or refentment at him with-
“out any caufe. The teftament was holo-
graph; and the fcroll the copied was fur-:
nifhed by the defendant, in whofe favour
: the
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the teftament was made, who had nady
accefs to her at all times, while her brother
lived at a diftance, In reafomng 1t was
yielded, that the woman was capable of
making a teﬁament, and’ that the tefta-
ment challenged might be effe¢tual at com-~
mon law. But then it was urged, That
though a teftament made in the condition
of mind abové defcribed, preferring one
relatlon before another, a fon before a fa-
ther or a fifter before a brother might be
fupported in equity as well as at common
law; yet that the teftament in queftion,
proceeding not from rational views, but
from a difeafed mind occafioning a caufe-
lefs refentment againfl the purfuer, ought
not to be fupported in equity, being a
deed which the teftatrix herfelf muft have
been athamed of had fhe recovered health.
Weight alfo was laid upon the following
circumftance, That the teftament was made
remotis arbitris, and kept fecret ; which
fhowed the defendant’s confcioufnefs, that
the teftatrix would have been eafily divert-
ed by her friends from making fo irratio-
nal a fettlement. In this view, it was
confidered as a wrong in him to take from
her, in thefe circumfitances, an irrational
O 2 deed;
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deed; and confequently, that he ought to
be reftrained in equity from taking any
benefit by it. The teftament was void-
ed *, - : :
A temporary weaknefs ought, for the
time of its endurance, to have the fame
effe® in law with one that is perpetual :
fér which reafon a difcharge obtained from
a woman ‘during the pains of childbirth
was reduced ; Fountainhall, 7th December:
1686,

€ H A P 1L,

Powers of a court of equity to remedy
what is imperfe@ in common law, with
refpet to the natural duty of bene-
volence,

N the Introdu@ion there was occafion
to obferve, that the virtue of benevo-
lence is by various conne&ions converted

* January 26, 17 59; Tulloch contra Vifcount of Ar-
buthnor, - ) .

into



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15%@%99 109

P. L 3. 'BENEVOLENCE. ¥og

into a duty; and that duties of this kind,
being negleted by the common law, are
enforced by a court of equity. This opens
a wide field of equity, boundlefs in ap-
pearance, and which would be fo in
reality as well as in appearance, were
it not for one circumftance, That the
duty of benevolence is much ‘more li-
mited than the virtue. The virtue of
benevolence may be exercifed in a great
variety of good offices: it tends often to
make additions to the pofitive happinefs
of others, as well 'as to relieve them from
diftrefs or want. But abftraing from
pofitive engagement, the duty of benevo-
lence is, with refpect to pecuniary intereft,
confined to the latter. No conne&ion, no
ﬁtuatlon, nor circumftance, makes it my
duty to enlarge the eftate of any perfon
who bas already a fufficiency, or to make
him locup!etzbr as termed in the Roman'law,
For even in the {tricteft of all conneions,
that of parent and child, I feel not that I
am in confcience or in duty bound, to do
more than to make my children independ-
ent, {o as to preferve them from want (a) ;

all
() This propofition is illuftrated in the following

¢afe. Mary Scor, daughter of Scot of Highchefter,
- having,
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all beyond is left upon parental aﬂ'eé’uon.
Neither doth gratitude make it my duty to
enrich my benefa&or, but only to aid and
fupport him when any fort of diftrefs or
want calls for help. A favour is indeed
{carce felt to be fuch, but when it prevents
or relieves from harm; and a favour natu-
rally is returned-in kind.

. Here_.

having, by unlucky circumftances, been reduced to
indigence, was alimented by her mother Lady Mary
Drummond, at the rate of L. 20 yearly. Lady Ma-
ry, at the approach of death, fettled all her effets
upon Mary Sharp, her daughter of another mar-
riage, taking no other notice of her daughter Mary
Scot, but the recommending her to the charity of
Mary Sharp. After the mother’s death, Mary Scot
brought a procefs for aliment againft her fifter Ma-
ry Sharp, founded chiefly on the faid recommenda-
tion. A proof was taken of the extent of the ef-
fe&s contained in the fettlement to the defendant,
which dmounted to about L. 300 Sterling. No ac-
tion, either in law or equity,could be founded on
the recommendation, very different in its nature
from an obligation or a burden. But it was ftated,
that the purfuer, being very young when her father
died, was educated by her mother to no bufinefs by
which fhe could gain a livelihood : and it occurred
to the court, that though the patria poteftas is fuch,
that a peer may breed his fon a cobler,- and after
~ fettling him in bufinefs with a competent ftock, is

velieved from all furthc1 aliment; yet if a fon be
bred
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Here is a clear circam{cription of equi-
ty, as far as concerns the prefent chapter.
A court of equity cannot force one man,
whether by his labour or money, to add
to the riches of another; becaufe, abftra®-
ing from a promife, no connetion makes
this a duty. 'What then is left for a court
of equity, is, in certain circumfitances, to
compel perfons to {ave from mifchief thofe
they are conneted with, or to relieve them
from want or diftrefs. Benevolence in this
cafe is a ftrong impulfe to afford relief;
and In this cafe benevolence, afluming the
name of pity or compaffion, is by a law in

bred as a gentleman, without being inftruted in any
art that can gain him a farthing, he is intitled to be
alimented for life; for otherwife a palpable abfur-
_dity will follow, That 2 man may ftarve his fon, or
leave him to want or beggary. Thus, Lady Mary
Drummond, breeding her daughter to no bufinefs,:
was by the law of nature bound to aliment her for
life, or at leaft till fhe thould be otherwife provided ;
and the purfuer therefore being a creditor for this
aliment, has a good aftion againft her mother’s re-
prefentatives. The court accordingly found the
purfuer intitled to an aliment of L. 12 Sterling year-
ly, and decerned againft the defendant for the
fame. — 8th March 1759, Mary Scot contra Mary
Sharp. o '

our
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our nature made a pofitive duty, In all
other cafes, benevolence is a virtue only,
not a duty : the exercife is left to our own
choice; and the neglett is not punifhed,
though the practice is highly rewarded by
the fatisfation it affords. In this branch
of our nature, a beautiful final caufe is vi-
fible : the benevolence of man, by want
of ability, is confined within narrow
bounds ; and in order to make the moft
of that flender power he has of doing
good, it is wifely directed where it is the
moft ufeful, namely, to relieve others from
diftrefs. . |
It appears then, that equity, with refpect
to the duty of ferving others; is not ex~-
tended beyond pity or compaffion. But
it is circumfcribed within ftill narrowet
bounds; for compaffion, though a natural
duty, is not adopted in its utmoft extent
by courts of equity. In many cafes, this
duty is too vague and undetermined to be
reached by human laws; and a court of
equity pretends not to interpofe, but where
the duty, being clear and precife, can be
brought under general rules *. Some of
" the connections that occafion duty fo pre=
* See the Introdu&ion.
2 cife
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cife I fhall proceed to handle, confining
myfelf to thofe that are in fome meafure
invplved in circumftances; for the more
fimple conneions, fuch as that of parent
and child, require little or no elucidation.
Though all the duties of this kind that
are enforced by a court of equity, belong
to the principle of juftice; they may how-
ever be divided into different claffes. The
prefent chapter is accordingly divided in-
fQ:ﬁ«-WO {fe&ions. In the firft are handled
conneétions that make benevolence a duty
when not prejudicial to our intereft. In
the fecond are handled connections that
make benevolence a duty even againit our
intereft. Thefe connections are diftin+
guifhable from each other fo clearly, as to
prevent any confufion of ideas; and the
foregoing order is chofen, that we may
pafs - gradually from the flighter to the
more intimate connections,. To prompt a
man to ferve thofe with whom he is con=
nected, requires not any extraordinary
motive, when the good office thwarts not
his own intereft : any {light connetion
is fuflicient to make this a duty, and there-
fore fuch: conneétions are firft difcufled,
It requires a more intimate connection, to

VoL I P make
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make it our duty to beftow updn another
any part of our fubftance. Self-interett is
not to be overcome but by conne&ions of
the moft intimate kind, which therefore
are placed laft in order.

S E C T L.

Connellions that make benevolence a duty when
not prejudicial to our interef?.

HE connection I fhall firft take under
confideration, is that which fubfifts
between a creditor and a cautioner. The
nature of this engagement demands bene-
volence on the part of the creditor. The
cautioner, when he pays the debt, fuffers
lofs by the a& of the creditor, though not
by his fault; and the creditor will find
himf{elf bound in humanity, as far as con-
fiftent with his own intereft, to affift the
cautioner in operating his relief againit
the principal debtor. He ought in parti-
cular to convey to the cautioner, the bond
- with-the execution done upon 1it, in order

that the cautioner may the more {peedily
obtain
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obtain relief from the principal. The law,
favouring this moral aét, ¢onfiders the mo-
ney delivered to the creditor, . not as pay-
ment, but as a valuable confideration for
afligning his debt and execution to the
cautioner. I cannot explain this better
than in the words of Papinian, the moft e-
minent of all the writers on the Roman
law : “ Cum pofleffor unus, expediendi
“ negotii caufa, tributorum jure conveni-
retur; adverfus czteros, quorum zque
predia tenentur, ei, qui conventus eft,
actiones a fifco praftantur: {cilicet ut
omnes pro modo prazdiorum pecuniam
tributi conferant : nec inutiliter acio-
nes preftantur tametfi fifcus pecuniam
fuam reciperaverit, quia nominum ven-
“ ditorum pretium acceptum videtur *.”
" From which. confideration it follows, that
this aflignment may be demanded ‘and
granted ex poff facto, if the precaution be
omitted when the money is paid.

From this conne&ion it alfo follows,
that the creditor is bound to convey to the
‘cautioner every feparate fecurity he has for
thedebt ; ‘and ¢onfequently, that if the cre-

13
KL
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113
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(14

* 1, 5. De cenfibus.

P2 ~ ditor
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ditor difcharge or pafs from his feparate fe=
curity, the cautioner, as-far as he fuffers
thereby, hath an exception in equity againft
‘payment..

[ muft obferve hiftorically, that there
are many decifions of the court of feflion,
declaring the creditor not bound to grant
the affignment firft mentioned. Thefe de-
cifions, remote in point of time, will ‘not
be much regarded; becaufe the rules of e-
quity lay formerly in greater obfcurity
than at prefent. And there is an additio-
nal reafon for difregarding them, that they
are not confiftent with others relating to
the fame fubjeét. If it be laid down as a
rule, That the crediror is not bound to af-
fign his bond and execution, it ought to
follow, that neither is he bound to aflign-
- any feparate fecurity : if it be not his du-
ty to ferve the cautioner in the one cafe, it
cannot be his duty to ferve him in the o-
ther. And yet it is a'rule eftablifthed in
- this court, That the cautioner, - making
payment of “the debt, is intitled to'every
{epararte fecurity of which the creditor 'is
poffefled. One is at no lof§ to difcover the
caufe of this difcrepancy : when the que-
ftion is about a {feparate fecurity upon

- which
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which the cautioner’s relief may wholly
depend, the principle of equity makes a
ftrong impreflion : its impreflion is {lighter
when the queftion is only about afligning
the bond, which has no other eﬁe& but to
fave a procefs.
- It is of the greater confequence to fettle
with precifion the equitable rule.that go-
verns queftions between the creditor and
cautioner, becaufe upon-it depends, in my
apprehenfion, the mutual relief between
co-cautioners. Of two cautioners bound
for the fame debt at different times and in
different deeds, one pays the debt upon a
difcharge without an aflignment : where
is the legal foundation that intitles this
man to claim the  half from his fellow-
_cautioner ? ‘The being bound in different
deeds, affords no place for fuppofing an
implied ftipulation of mutual relief : nay,
fuppofing them bound in the fame deed,
we are not from that fingle circumftance to
imply a mutual confent for relief, but ra-
ther the contrary when the claufe of mu-
tual relief is omitted; for, in general,
when an obvious claufe is left out of a
deed, it is matural to afcribe the omiflion
to defign rather than to forgetfulnefs,
The
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The principal debtor is ex mandato bound
to relieve all his cautioners : but there is
no fmedium at common law, by which one
cautioner can demand relief from another.
And with refpect to equity, the connetion
of being bound for payment of the {fame
debt, s too flight to intitle that cautioner
who pays the whole debt, to be indemni-
fied in part out of the goods of his fellow.
It appears then, that the claim of mutual
relief among co-cautioners, can have no
foundation other than the obligation upon
the creditor to affign upon payment. ' This
affignment in the cafe of a fingle cautioner
muft be total; in the cafe of feveral muft
be pro rata; becaufe the creditor is equal-
ly conne@ed with each of them. The on-
ly difficulty is, that at this rate, there is
no mutual relief unlefs an aflignment ke
a@ually given. But this difficulty is eafi-
ly furmounted. We have feen above, that
fuch affignment may be granted ex poft
facto * hence it is the duty of the creditor
to grant the aflignment at whatever time
demanded ; and if the creditor prove re-
fraCtory, the law will interpofe to hold an
aflignment as granted, becaufe it ought to
l‘e gramcd And this fuppletory or im-~

| phed
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plied legal affignment, is the true founda-
tion of the mutual relief among - co-cau~
tioners, which obtains both in Scotland
and England.

Utility concurs to fupport this equitable
claim : no fituation with regard to law
would be attended with more pernicious
confequences, than to permit a creditor to
opprefs one cautioner and relieve ethers :
judges ought to be jealous of fuch arbi-
trary powers, which will generally be di-
rected by bad motives; often by refent-
ment, and, which is ftill worfe, more often
by avarice. It is happy therefore for man-
kind, that two different principles coincide
in matters of this kind, to put them upon
a juft and falutary footing.

The creditor, as has been faid, being
bound to all the cautioners equally,- can-
not legally give an aflignment to one of
them in fuch terms as to intitle him to
claim the whole from the other caution-
ers. In what terms then ought the aflign-
ment to be granted? or when granted
without limitation, what effe® ought it
to have in equity ? This is a queftion of
fome fubtilty. To permit the aflignee to
demand the whole from any fingle cau-

tioner,
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tioner, 'dedu&ing only his own part of the
debt, is unequal ; becaufe it evidently
gives the aflignee an advantage over his
co-cautioners. On the other hand, the
aflignee is in a worfe fituation than any o=
ther of them, if he muft fubmit to take
from each of them {feparately his.propor-
tion of the debt: upon this plan, the cau-
tioner who pays the debt, is forc’d to run
the circuit of all his co-cautioners ; and if
one or two prove infolvent, he muft re»
new the fuit againft the reft, to make up
the proportions of thofe who are deficient.
To preferve therefore a real equality a-
mong the cautioners, every one of them
againft whom relief is claimed, ought to
bear an equal proportion with the aflignee,
To explain this rule, I fuppofe fix cau-
tioners bound in a bond for fix hundred
pounds. The firft paying the debt, is in-
titled to claim the half from the fecond,
who ought to be equally burdened with
the firft. 'When the firft and fecond again
attack the third, they have a claim againft
him each for a hundred pounds; which
refolves in laying the burden of two hun-
dred pounds upon each ; —and fo on till.
the Whole cautioners be difcuffed. This
2 method

\
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method not only preferves equality, but a-
voids after-reckonings in cafe of infolven-
cy.
. So far clear when relief can be direly
obtained. But what if the affignee be put
to the trouble of adjudging for his relief?
In that cafe, the aflignment is a legal title
to lead an adjudication for the whole debt.
Equity is fatisfied, if no more be actually
drawn out of the eftate of any of the co-
cautioners, than what that co-cautioner is
bound to contribute as above. And in
leading the adjudication, not even the ad-
judger’s own proportion of the debt ought
to be deduted : it is a benefit to the other
cautioners that the fecurity beas extenfive
as poflible; for it intitles the adjudger to a
greater proportion of the fubje or price,
in competition with extraneous creditors,
The {ame principles and conclufions are
equally applicable to corre: debends, where
a number of debtors are bound conjunctly
and feverally to one creditor. Equity re-
quires the utmoft impartiality in him to
his debtors: if for his own eafe he take
the whole from one, he is bound to grant
an aflignment precifely as in the cafe of
co-cautioners, Utility joins with equity
VoL. I, Q_ to
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to enforce this impartiality. And it makes:
no difference whether the corre: debendi be
bound for a civil debt, or be:bound ex de~
lifto; for in both cafes equally it is- the
duty.of the creditor to act impartially, and
in both cafes equally utility requires im-
paruality.

- Another connection, of the fame nature
with the former, is that between one cre=
ditor who' is infeft in two different tene-
ments- for his fecurity, and another credi-
tor who hath an infeftment on one of the
tenements, of a later date. Here the two
creditors are conneéed, by having. the
fame debtor, and a fecurity upon the fame
fubje@. Hence it follows, as in the for-
mer cafe, that if it be the will of the pre-
ferable creditor to draw his whole pay-
ment out of that fubje in which the o-
ther creditor is infeft, the latter for his
relief 1s intitled to have the preferable fe~
curity afligned to him: which can be done
upon the conftruction above mentioned ;
for the {fum recovered by the preferable
ereditor out of the fubjeét on which the
other creditor is alfo infeft, is juftly un-
derftood to be advanced by the latter, be=-
ing a fum which, he was intitled to, and

muil
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~anuft have drawn had net the preferable
creditor intervened ; and this fum is held
to be the purchafe-money of the convey-
ance. This cenftru®ion, ' preferving the
preferable debt entire in the perfon of the
fecond creditor, intitles him to draw pay-
ment of that debt out of the other tene-
ment. By this equitable confiruction,
matters are reftored to the fame ftate as if
the firft creditor had drawa his payment
out of the feparate fubjedt, leaving the o-
ther entire for payment of the fecond cre-
ditor. Utlity alfe concurs to fupport this
fequitable claim. :

It 1s' {carce neceflary here to obferve,
that a fuppofed conveyance, fufficient as
above mentioned to found a claim of re-
lief among co-cautioners, will not anf{wer
in the prefent cafe. In order to found an
execution againft land, there muft be an
infeftment ; and this infeftment muft be
conveyed to the perfon who demands exe-
cution. Any juft or equitable confidera-
tion may be {uflicient to found a perfonal
action ; but even perfonal execution can-
not proceed without a formal warrant, and
f1ll lefs real execution.

But now, admitting it to be the duty of

kz - the
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the preferable creditor to aflign, the que-
{tion 1s, To what extent. Whether ought
the aflignment to have a total effe@, or
only to .put the difappointed creditor in
the {ame fituation as if the preferable cre-
diter had drawn his payment proportional«
ly out of both fubje@s? It will be made
appear by and by, that the aflignment
muft be confined to the latter effett in the
cafe of two fecondary creditors. But there
is no equity to limit the aflignment in
this manner, where there is no intereft in
oppofition but that of the debtor. He has
no equitable intereft to oppofe a total af-
fignment ; and the fecond creditor has an
equitable claim to all the aid the firft cre-
ditor can afford him,

The rules of equity muft be the {fame
in every country where law is cultivated.
By the pra&tice in England *, if the credi-
tors {weep away the perfonal eftate, the
real eftate will be charged for payment of
the legacies. In this cafe, the legatees
need no aflignment to found their equita-
ble claim againft the heir who fucceeds to
the real eftate.

We proceed to another connetion, which

¥ 2 Charicery Cafes 4o
18
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1s that between the preferable creditor in<
feft in both tenements, and two feconda-
ry creditors, one infeft in one of the te-
nements; and one in the other. The du-
ty of the preferable or catholic creditor,
with relation to thefe fecondary creditors,
cannot be doubtful confidering - what is
faid above. Equity as-well as expediency
bars him from arbitrary meafures. He is
equally connefted with his two fellow-
creditors, and he muft a& impartially be-
tween them. The equitable meafure is;
to draw his payment proportionally-out of
both tenements; but if, for his own eafe
or conveniency, he chufe to draw the-
whole out of one, the poftponed creditor
is intitled to an aflignment; not indeed
total, which would be an arbitrary a&,
but proportional, fo as to intitle himi to
draw out of the other fubje&, what he
would have drawn out of his own, had
the preferable creditor drawn proportional-
ly out of both fubje@s. 1 need fcarce
mention, that the {ame rule which obtains
in the cafe of fecondary“creditors, muft-e-
qually obtain among purchafers of differ-
ent parcels of land, which before the pur-,
chafe were all wn cumuly burdened with an

’ infeftment
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infeftment of annualrent.. A man grants
a rent-charge out of all his lands, and af-
terward fells them by parcels to diverfe
perfons: the grantee of the rent-charge
levies his-whole rent from one of thefe
purchafers: this purchafer fhall’ be eafed
in equity by a contribution from the reft
of the purchafers *,
A cafe connected with that la{’c handled,
will throw light upon the prefent fubje&.
Let it be fuppofed, that the catholic or
preferable creditor purchafes one of the
fecondary debts : will this vary the rule of
equity? This purchafe in itfelf lawful,
is not prohibited by any ftatute, and there-
fore muft have its effe. The conne&ion
here between the creditors is by no means
{o intimate, as to oblige any one of them,
at the expence of his own intereft, to ferve
“the others. There is no rule in equity to
bar the catholic creditor from drawing full
payment of the fecondary debt out of the
tenement which it burdens, referving his
catholic debt to be made effeCtual out of the
other tenement; though of confequence
the fecondary creditor upon that tenement

¥ Abridg. cafes in equity, cap. 18. [t A, § 1.

1§
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is totally difappointed. This fecondary
creditor has no claim for an aflignment,
total or partial, when the intereft of the
‘catholic ¢reditor ftands in oppofition. But
here the conne@ion among the parties
muft, in my apprehenfion, have the fol-
lowing equitable operation, that the ca-
tholic creditor, by virtue of his purchafe,
cannot draw more than the fum he paid
for it. Equity in this cafe will not -allow
the one to profit by the other’s lofs. “ But
a hint here muft fuffice ; becaufe the point
~ belongs more properly to another head *.

The following cafe proceeds upon the
principle above laid down. The hufband,
an the marriage, charged the lands with
a rent-charge for a jointure to his wife,
and afterward devifed part of thefe lands
to the wife. After the hufband’s death,
the heir prayed that the lands devifed to
the wife might bear their proportion of
the rent-charge: the bill was difmifled,
becaufe the grantee of the rent-charge may
diftrain in all or any part of  the lands for
her rent; and there is no equity to abridge
her remedy 7.

* Immediately below, fe&. 2. art, 1.

t 1 Vern, 347.
3%



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15%@%99 128

128 Durvior BI

If the catholic creditor, after the exift=.
ence of both fecondary debts, renounce
his infeftment with refpect to one of the
tenements, which makes a clear fund for:
the fecondary creditor fecured upon that
tenement ; fuch renunciation ought to
have no effe® in equity againft the other
fecondary creditor, becaufe it is an arbi-
‘trary deed, and a direct breach of that
impartiality which the catholic creditor is
bound to obferse with relation to the fe-
condary creditors. It is in effe¢t the fame
with granting a total aflignment to one
of the fecondary creditors againft the o-
ther. ' )

In every one of the cafes mentioned, the
catholic creditor is equally connected with
each of the fecondary creditors,. and upon
that account is bound to a& impartially
between them. "But this rule of equity
cannot take place where the connections
are unequal, - It holds here as among
blood-relations : thofe who are neareft to
me, are intitled to a preference in my fa-
vour. The following cafe will be a fufhi-
cient illuftration. A man takes a bond of
borrowed money with a cautioner; ob-
tains afterward an infeftment from the

I S principal



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15%@%99 129

P.. IL.3. BENEVOLENCE, 129

principal debtor as an additional fecurity ;
-and laft of all, another creditor for his fe-
curity obtains infeftment upon the fame
fubje&. Here the firft-mentioned credi-
tor has two different means for obtaining
payment : he may apply to the cautioner,
or he may apply to the land in which he.
is infeft. He proceeds to execution againit
the land, by which he cuts out the fecond
creditor. ls he bound to grant an aflign-
ment to the fecond creditor againft the
cautioner, total or partial? The fecond
creditor is in this cafe not intitled to de-
mand an aflignment : on the contrary, the
preferable creditor, taking payment from
the cautioner, is bound to give him a to-
tal aflignment ; becaufe he is more inti-
mately connected with the cautioner than
with the fecond creditor. A cautionary
engagement is an act of pure benevolence;
and when a creditor lays hold of this en-
gagement to oblige one man to pay ano-
ther’s debt, this conne&ion makes it evi- .
dently the duty of the creditor to aid the
cautioner with an aﬁignme‘nt, in order to
repair his lofs; and it proceeds from the
fame intimacy of connection, that, as a-
bove mentioned, he is obliged ‘to include

VoL, L, R in



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15%@%99 130

130 Dury oF B. L

in this aflignment every feparate fCC\]?I‘ltY
he has for the debt. It is his duty accor-’
dingly to convey to the cautioner the real
fecurity he got from: the principal debtor.
Nor is the intereft of the fecond creditor
regarded in oppofition ; for he is no other
way connec¥ed with the preferable credi-
tor, but by being both of them creditors
to the fame perfon, and both of them in-
feft on the fame fubject for fecurity,

A queftion of great importance that has
frequently been debated in the court of
feflion, appears to depend upon the prin-
ciples above fet forth. The queftion is,
Whether a tenant in. tail be bound to ex-
tinguith the annual burdens arifing during
his pofleflion, fo as to tranfmit to the
heirs of entail the eftate in as good con-
dition as when he recetved it. To treat
this queftion aceurately, we muft begin
with confidering how the common law
ftands. With refpe¢t to feu-duties, cefs,
and teind, thefe are debita fructuum, and
at common law afford an aétion for pay-
ment again{t every perfon who levies the
rents, and againft a tenantin tail in parti-
cular. But this is not the cafe of the en-
tailer’s perfonal debts, which burden’ the

heirs.
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heirs of entail perfonally, but not the
fruits. Let us confider what that differ-
ence will produce. An heir in a fee-fimple
is liable to the debts of his predeceflor,
and every heir is fo liable fucceflively. But
this obligation refpects the creditors only;
and affords no relief to one heir againft
another either for principal or antereft.
Does an entail make a difference at com-
mon law ? - A tenant in tail poflefles the
rents : but thefe rents are his property,
juft as much as if the eftate were a fee-
fimple; and the confuming reats belong-
ing to himfelf, cannot fubje& him as te-
nant in tail more than if his eftate were a
fee-fimple. - Hence it appears clear, that
at common law a tenant in tail i1s not
bound to relieve the heirs of entail of any
growing burden, unlefs what is a debitum
Jructuum.

A court of equity, lefs confined than a
court of common law, finds this cafe re-
{olvable into one above determined, name-
ly, that of, corre: debendi, where {everal
debtors are conjunétly bound for payment
of one debt. There is no difference be-
tween corret debendi and heirs of entail, but
that the former are all of them liable at

R 2 the
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the {fame time, the latter only fucceflively
which makes no difference either in equi-
ty or in expediency, the fame impartiality
being required of the creditor with refpect
to both. While the debt {fubfifts, the cre-
ditor is bound to lay the burden of his
interelt upon each heir equally; confe-
quently each heir is bound to pay the in-
tereft that arifes during his time. And if
the principal be demanded, the heir who
pays is only intitled to an aflignment of
the principal {um, and of the intereft that
thall arife after his own death. This rule
accordingly obtains in England, as where
a proprietor of land, after charging it with
a fum of money, devifes it to one for life,

remainder to another in fee. Equity will
~ compel the tenant for life to pay the arrears
due on the rent-charge, that all may not
fall upon the remainder-man *.

A tenant by curtefy 1s, like a tenant in
_tail, bound to extinguifh the current bur-
dens. - The curtefy is eftablithed by cu-
ftomary law; and a court of equity is in-
titled to fupply any defe in law, whe-
ther- written or cuftomary, in order ‘ta

1eke the law rational. The law, autho-

* 1. Cha Y‘cery cafes 223,

rifing
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rifing the hufband to poflefs the wife’s e-
ftate, intends no more but to give him the
enjoyment of it for life, without wafte,
confining him to a& like a bonus paterfa-

milias *. | o
The following cafe feems to require the
interpofition of a court of equity; and yet
whether its powers reach fo far is doubt-
ful. A man afligns to a relation of his
L. soo contained in a bond {pecified, with-
out power of revocation, referving only
his own liferent. Many years after, for-
getting the aflignment, he makes a will,
naming this fame relation his executor and
refiduary legatee, bequeathing in the tefta-
ment the forefaid bond of L. 500 to ano-
ther relation.. The teftator’s effeéts, ab-
ftrating from the bond, not exgeeding in
- value L. 5co, it bgcemes to the executor
~nominate a matter indifferent, whether he
-accept the teftament, or betake himfelf to
his 'own bond. But it is not indifferent to
others; for if ‘he undertake the office of
executor, he muft convey the bond to the
fpecial legatee; if he cling to the bond,
rejecting the office, the teftament falls to-
the ground, and the next of kin will take

. ‘Home, Jan. 3. 17’17, Anna Monteith.

the
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the effes, leaving nothing to the fpecial:
legatee. The intereft of others ought not
to depend on the arbitrary will of the exe-
cutor nominate; and yet, as far as ap-
pears, there is no place here for the inter-
pofition of equity. The privilege of ac-
cepting or rejecting a right, no man can
be deprived of; and, admitting this pri-
vilege, the confequences that follow {feem
to be out of the reach of equity.

Land - eftates that are conterminous,
form fuch a connecion between thé pro-
prietors, as to make certain aéts of bene-
volence "their duty, which belong to the
prefent fubjeét. To fave my ground from
water flowing upon it from a neighbour-
ing field, a court of equity will intitle me
to repair a bulwark within that field, pro-
vided the reparation do not hurt the pro-
prietor *. The following is a fimilar cafe.
The courfe of a rivulet which ferves my
mill happens to be diverted, a torrent ha-.
ving filled with ftones or mud the channel
in my neighbour’s ground above. I will
be permitted to remove the obftruction
though in my neighbour’s property, in

¥ ], 2. §5. in fine, De aqua, et aqui pluvie arcen.

order
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order to reftore the rivulet to its natural
channel. My neighbour is bound to fuf-
fer this operation, becaufe it relieves me
from damage without harming his pro-

perty. |
But in order to procure any actual pro-
fit, or to make myfelf locupletior, equity
will not interpofe or intitle me to make
any alteration in my neighbour’s property,
even where he cannot {pecify any preju-
‘dice by the alteration. The reafon is gi-
ven above, That equity never obliges any
man, whether by alting or fuffering, to
encreafe the eftate of another. Thus, the
Farl of Eglinton having built 2 mill upon
the river of Irvine, and ftretched a dam-
dike crofs the channel, which occafioned
a reftagnation to the prejudice of a fupe-
rior mill; Fairly, the proprietor of this
mill; brought a procefs, complaining that
his mill was hurt by the back-water, and
concluding that the Earl’s dam-dike be de-
molifhed, or fo altered as to give a free
courfe to the river. The reNagnation be-
ing acknowledged, the Earl propofed to
raife the purfuer’s mill-wheel ten inches,
which would make the mill go as well as
formerly; offering fecurity againft all fu-
ture
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ture damage : and urged, that to refufe
fubmitting to this alteration would be
ading i emulationem vicini, which the law
doth not indulge. The court judged the
defendant’s dam-dike to be an encroach-
ment on the purfuer’s property, and or-
dained the fame to be removed or taken
down as far as it occaﬁoned the - -reftagna-
tion ¥, |

S EC T IL

. Connections that make benevolence a duty even
againft our intereft,

Hefe conne@ions muft be very inti-

‘mate; for, as obferved in the begin-
ning of the prefent chapter, it requires a
much {tronger conne&ion to oblige me
to beftow upon another any portion of my
fubftance, than merely to do a good office
which takes nothing from me. The bulk
of thefe conneftions, though extremely.
various, ‘'may be brought under the fol--

* Jan. 27. 1744, Fairly contra Ealof r‘l.ntcn
b y 85

1 ‘ | ~ lowin g
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lowing heads. 1ft, Connections that in-
title a man to have his lofs made up out
of my gain. 2d, Connections that intitle
- aman who is not, properly {peaking, a
lofer, to partake of my gain. 3d, Con-
ne@ions that intitle one who is a lofer to
a recompence from one who is not a
gainer.

ARrRT. 1. Conneftions that wmntitle a man to
bave his lofs made up out of my
gain,

No perfonal conne&tion, fuppofing the
moft intimate, that of parent and child,
can make it an a¢t of juftice, that one who
is a gainer, fhould repair the lofs fuftained
by another, unlefs there be alfo fome con-
nection between the lofs and gain; and
that conneftion is a capital circumitance
in the prefent {peculation. The connec-
tions hitherto mentioned relate to perfons;
this relates to things. If, for example, I
lay out my money for meliorating a {ub-
je@ that I confider to be my own, but
which is afterward difcovered to be the pro-
perty of another; my lofs in this cafe is

VoL. L S intimately
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intimately conneCted with his gain, be-
caufe in effe® my money goes into his
pocket.

The conneétion between the lofs and
gain may be more or lefs intimate : and
its different degrees of intimacy ought to
be carefully noted. 'When this connection
is found in the higheft degree, there is
{carce requifite any other circumftance to
oblige one to apply his gain for making
up another’s lofs : in its lower degrees no
duty arifes, unlefs the perfons be otherwife
ftrongly conneted. Proceeding then to
trace thefe degrees, the loweft I have occa-
fionr to mention, is where the lofs and gain
are conne&ed by their relation to the {fame
fubje¢. For example, a man purchafes at
a low rate one of the preferable debts up-
on a bankrupt eftate; and upon a fale of
the eftate draws more than the tranfacted
fum: he gains while his fellow-creditors
lofe confiderably. The next degree going
upward, is where my gain is the occafion
of another’s lofs. For example, a mer-
chant forefeeing a fcarcity, purchafes all
the corn he can find in the neighbour-
hood, with a view to make great profit:
before he opens his granaries, I import a

" | ” large
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large cargo from abroad, retailing it at a
moderate price, under what my brother-
merchant paid for his cargo; by which
means he lofes . confiderably. The third,
pretty much upon a level with the former,
is where another’s lofs is the occafion of
my gain. For example, my fhip loaded
with ‘corn proceeds, in company with an-
other, to a port where there 1s a {carcity :
the other thip being foundered in a ftorm,
and the cargo loft; my cargo by that
means draws a better price. The fourth
connection is more intimate, the lofs and
the gain proceeding from the fame caufe.
In .the cafe laft mentioned; fuppofe the
weaker veflel; dafhed againft the other in
a ftorm, is funk : here the fame caufe by
which the one proprietor lofes, proves be=
neficial to the other. The laft connection
I fhall mention, and the completeft, is
where that which is loft by the one is
gained by the other; or, in other words,
where the money of which the one is de-
prived benefits the other. 'This is the cafe
firft mentioned, of money laid out by a bo-
na fide poffeffor, in meliorating a {ubject that
is afterward claimed by the proprietor.

S 2 . The
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The money that the former lofes is gained

by the latter, |
A famous maxim of the Roman law,
Nemo debet locupletar: aliena jactura, is ap-
plicable to this article: and in order to
afcertain, if it can be done, what are the
connections that make it the duty of one
man to part with his gain for repairing
another’s lofs, I fhall begin with a com-
mentary upon that maxim. I obferve firft,
That it is exprefled abftra@ly, as holding
true in general, without diftin¢tion of per-
~ {fons; and therefore that the duty it efta-
blithes muft be founded upon a real con-
nection, independent altogether of perfo-
nal conne@ions : which leads us to exa-
mine what that real conneGtion muft be,
Nemo debet locupletari aliena jactura, or, No
perfon ought to profit 4y another’s lofs,
implies a connection between the lofs and
the gain : it implies that the gain arifes
by the lofs, or by means of the lofs. Ta-
king therefore the maxim literally, it
ought to take place where-ever the gain
is occafioned by the lofs, or perhaps occa-
fions the lofs; which certainly is not good
law. In the fecond and third cafes above
mentioned, the fame caufe that deftroys
the
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the one merchant is profitable to the o-
ther : yet no man who in fuch circum-
ftances makes profit, finds himfelf bound
in confcience to make up the other’s lofs.
It appears ‘then, that this maxim, like
moft general maxims, is apt to miflead by
being too comprehenfive. Upon {ferious
refle&tion, we find, that what a man ac-
quires by his own induftry, or by acci-
dent, however connected with the lofs
fuftained by another, will not be taken
from him to make up that lofs, if there
be no perfonal conne&ion. The only real
conne&ion that of itfelf binds him, is
where another’s money is converted to his
ufe. This circumftance, though without
any intention to benefit him, will bind
him in confcience to make up the other’s
lofs as far as he himfelf is a gainer. Here
the maxim, Nemo debet locupletar: aliena
jactura, taken in its moft extenfive fenfe,
is applicable; and thefingle cafe, as faras
I underftand, where it is applicable. The
moft noted cafe of this kind is, where the
pofleflfor of a fubje& which he bona fide
confiders to be his own, beftows his mo-
ney on reparations and meliorations, in=
tending nothing but his own benefit : the

- proprietor
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proprietor claims the fubje¢tin a procefs,
and prevails : he profits by the meliora-
tions; and the money beftow’d on thefe
meliorations is converted to his ufe. E-
very one muft be fenfible of a hardfhip
that requires a remedy; and it muft be
‘the with of every difinterefted perfon, that
the bona fide poffeflor be relieved from the
hardfhip. That the common law affords
no relief, will be evident at firft fight: the
labour and money of the bona fide poffe/for
is funk in the fubje&, and has no {eparate
exiftence upon which to found a rez win-
dicatio : the proprietor, in claiming the
fubje¢t, does no more but exercife his
own right; which cannot fubje& him per-
fonally to any demand. If then there be
a remedy, it can have no other foundation
but equity; and that there is a remedy in
equity, will appear from the following
confiderations. Man being a fallible crea-
ture, fociety would be uncomfortable were
individuals difpofed in every cafe to take
advantage of the miftakes and errors of o-
thers.. But the author of our nature has
more harmonioufly adjufted its different
branches to each other. To make it a law
in our nature, never to take advantage of

€rror
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error in any cafe, would be giving tog
much indulgence to indolence and remif=
fion of mind, tending to make us neglect
the improvement of our rational faculties.
On the other hand, to make it lawful to
take advantage of error in every cafe,
would be too rigorous, confidering how
difficult it is for a man to be always upon
his guard. The author of our narure has
happily moulded it fo as to avoid thefe ex=~
tremes. No man is confcious of wrong
when, to fave himfelf from lofs, he takes
advantage of an error committed by an-
other : if there muift be a lofs, the mo-
ral fenfe diftates, that it ought to reft up-
on the perfon who has committed an er-
ror, however innocently, rather than up-
on him who has been careful to avoid all
error. But  lucro ¢aptando, the moral
fenfe teaches a different leflon: every one
is conicious of wrong, when an error is
laid hold of to make gain by it. The
confcioufnefs of injuftice, when fuch ad-
vantage 1s taken, 1s indeed inferior in de-
gree, but the fame in kind with the inju-
ftice of robbing an innocent perfon of his
goods or of his reputation. This doctrine
is fupported by utility as well as by ju-
' | fice,
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ftice. Induftry ought to be encouragedy
and chance as much as poflible ough’t to
be excluded from all deahngs, in order
that individuals may promife to themfelves
the fruits of their own induftry. This af-
fords a freth inftance of that beautiful har-
mony which fubfifts between the internal
and external conftitution of man. A re-
gular chain of caufes and effects, leaving
little or nothing to accident, is advantage-
ous externally by promoting induftry, and
internally by the delight it affords the hu-
man mind. No fcene is more difguftful
than that of things depending on chance,
without order or conneGion. When a
court of equity therefore preferves to e-
very man, as much as poflible, the fruits
of his own induftry; fuch procteeding, by
reGtifying the diforders of chance, is au-
thorifed by utility as well as by juftice.
And hence it is a principle of morality,
founded both on the nature of man and
on the interefts of fociety, That we ought
not to make gain by another’s error.

This principle 1s clearly applicable to
the cafe above mentioned, The titles of
land-property being. intricate, and often
uncertain, inftances are frequent, where a

-2 man -
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an in poffeflion of land, the property of
another, is led by unavoidable error to
confider it as belonging to himfelf: his
money is beftow’d without hefitation on
repairing and meliorating the fubje@®. E-
quity will not permit the owner to profit
by fuch miftake, and in effe&t to pocket
the money of the innocent pofleffor: he
will be compelled by a court of equity to
make up the lofs, as far as he is locupletior,
Thus the pofleffor of a tenement, having,
on the faith and belief of its being his
own, made confiderable meliorations, was
found intitled to claim from the proprie=
tor the expence of fuch meliorations as
were profitable to him by raifing the rent
of his tenement *, In all cafes of this
kind, what is loft to the one accrues to
the other. The maxim then muft be, un~
derftood in this litnited fenfe ; for no con-
nection between the lofs and gain inferior
in degree to this, will, independent of per-
fonal connetions, be a {ufficient founda=~
tion for a claim in equity againft the per=

* Stair, January 18, 1676, Binning contra Brethers
ftancs. : '

P
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fon who gains, ‘to make up the other’s
lofs.

But fuppofing the fubjeé‘c mehorated to
‘have perifhed before bringing the alion,
is the proprietor notwithftanding liable ?
I anfwer, That where equity makes bene-
volence a duty to thofe who benefit us
without mtendmg it, it is not fufficient
that there has been gam one. time or o-
ther: itis 1mphed in the nature of the
claim, that there muft be gain at the time
of the\demand ; for 1if there be no gain at
prefent, there is no fubje& out of which
the lofs can be made up.

Tt will not be thought an unneceﬂary
digreflion to obferve a peculiarity in the
Roman law with' refpe@ to -this matter.
As that law ftood originally, the bona fide
poffeffor had no claim for his expences.
This did not proceed from ignorance of
€quity, but from want of a formula to au-
thorife the a&ion; for at firft when brieves
“or forms of allion were invented ¥, this
claim'was not thought of. - But an excep-
tion ‘was foon thought of ‘to intitle the bo-
na fide poﬂdfor to retain the fubjeé‘c till he
got payment of his expence; and this ex=

'_ . See Hitorical law tra&s, troct 8. S
: ception
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ceptlon the _]udges could have 130 dlﬂiculty'
to . fuftain, becaufe exceptions were not
fubjeéed to any formula. The inconve-
nient reftraint of thefe fawmmle wasin time
broken through, and afiones in factum, or
upon the cale, were, introduced, which are
not confined to any formula, After this
inovation, the fame equity that gave an
exception, produced alfo an adtio n fac-
tum ; and the bona fide poffeffor was made
fecure. 4s to his expences in all cafes, name-
ly, by an exception while he remained in
pofleflion, and by an a&ion if he ‘happen-
ed to lofe the pofleffion. X
Another cafe, d1ffermg nothing from the
former in effe®, though conﬁderably in
its circumftances, 1s 'where, upon a ficti-
tious mandate, one purchafes my goods,
or borrows my money, for the ufe of an-
other. That other is not liable ex manda-
fo, becaufe he gave no.mandate : but if I
can prove that the money or goods were
aCtually applied for his ufe, equityaﬂ’ordé
me a claim againft him, as far as he is a
gainer. - Thus, in an action for payment
of merchant-goods purchafed vi_n name of .
the defendant; and applied to his ufe, the
dﬁfmdaat infifted, that he gave no com-
T2 - miffion
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miffion ; and that if his name was ufed
without his authomt}, he could not ‘beé
liable. “ It was decreed, That the goods
being applied to the defcndant s ufe, he
. was 11able unlefs he could prove that
he pald the price to the perfon who be-
“ {poke the goods *.” This cafe, like the
former, refts entirely' upon the real con-
netion between the lofs and gain, inde-
pendent of which there was no connection
between the parties. And in it, perhaps
more clearly than in the former, every one
muft be fenfible, that the man who reaps
the benefit is in duty bound to make up
the other’s lofs. Hence the action. de. in
rem verfo, the name of which we' horrow
from the Romans. In a cafe precifely fi-
" milar, the court inclined ‘to fuftain it re—'
“levant to afloilzie or acquit the defendant,
that the goods were gifted 1o him hy the
,perfon who purchafed them in his narne,
But as donation is not prefumed he was
found ligble, becaufe he could not bring
evidence of the all edged donation 1, Upon,
the fuppoutmn of a gift, it could not well

* Stair, Pebruary 20, 1669, Bruce contra Stanhope.

\

+ July 1726, Hawthorn contra Urqubart,

be-
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be fpecified that the defendant was locu-
pletior: a man will {pend liberally what
he confiders as a prefent, though he would
not lay out his money upon the purchafe,
Having endeavoured to afcertain, with '
_all poflible accuracy, that degree of con-
nection between the lofs and gam, which
is requifite to" afford a, relief in equity by,
obliging the perfon who gains to make up
the other’s lofs, I proceed to afcertam the
_ precife meaning of Iofs and gain as under-
ftood in the maxim. And the firft doubt
that occurs is, Whether the term locupletior
comprehends every real benefit, preven-
tion of lofs as well as a pofitive increafe of
* fortune ; or whether it be confined to the
latter.. I .explain myfelf by examples.
When a bona fide poffeffor rears a newedi-
fice upon another man’s land, this is a po=.
fitive acceffion to the fubje®, which ‘makes
the proprietor  locupletior in the frideft
{enfe of the word. But it may happen
that the money laid out by the bona fide
poffeffor 1s direted to prevent lofs; as
where he fortifies the bank of a river a-
gainit its incroachments, where he fup-—
ports a tottering edifice, or where he tranf-
acts a claim that threatened to carry off
| o the
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the property. Is the maxim applicable to
cafes of this kihd,, where lofs is only pre-
~vented, without any pofitive increafe of
wealth or fortune? When a work is done
that prevents lofs, the fubject s thereby
improved and made of greater value. A
bulwark that prevents the incroachments
of a river, makes the land fell at a higher
price; and a real acceflion, fuch as a houfe
built, br land inclofed, will not do more.
The on]y difference is, that a pofitive ac-
ceflion makes a man richer than he for-
merly was ; a work done to prevent lofs
makes him only richer than he would have’
been  had the work been left undone.
Thxs difference is too ﬂlght to  have any
effet in equity. " The proprletor gains by
both equally ; and in both cafes equally
he will feel himfelf béound in juftice to
make up the lofs out of his gain, A bona
Jide poffeffor who claims money laid out by
him to fupport a tottering . edifice, is cer-
tans de dammo- evitando, as well as where
he claims money laid out upon meliora-
tions ; and the proprietor claiming the
fubje®, 1s certans de lucro captando in the
one cafe as well'as in the other. Here e-
,qlmt} fupports the claim of him who is
certans
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certans de damno evitando 5 for, as obferved
above, there is in human naturea percep-
tion of wrong, where a. man avails him~
felf of an error to make profit at another 'S,
expence. Nor-does the principle of utility’
make any diftintion. It is a great objet
in fociety, to i‘e&ify the diforders of
chance, and to preferve to every man, as.
much as pofﬁble the fruits of his own in-
duftry ; which is the {ame whether it has
been applied to prevent lofs, or to make a
real acceflion to a man’s fortune. In' the
cafes accordingly that have occurred, I
find no diftintion made; and in thofe
which follow, there was no bénefit but
what arofe from preventing lofs. A thip.
- being ranfomed from a privateer, -every
-perfon benefited muft contmbute a propor-

tion' of the ranfom *. A written tefta=
ment being voided for informality, the,
executor nominate was allowed the expence-
of conﬁrmmg the teftament, becaufe to
the executrix gua next in, kin, purfuer of
the redu@ion, it was profitable by fa-
ving her the expence of a confirmation -,

‘!‘ Fountainhall, june 29. 1710; thchle contra Lord
Salton.

* + Fountainhall, Feb 26 1712, Moncrz ff contra Mo-
nypenny, :
' JFrom
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From what is faid, it may poflibly be
thought, that the foregoing rule of equity
is applicable where-ever. it can be fubfu-
med, that the lofs fuftained by one proves
beneficial to another. But this will be
found a rath thought, when it is confider-
ed, that one may be benefited without
being in any proper fenfe locupletior or a
‘gainer upon the whole. [ give an exam-
ple. A man ere@ing a large tenement in
a borough, becomes bankrupt by over-
ftretching his credit.  This new. tene-
ment, being the chief part of his fubftance,
is adjudged by his creditors for {fums be-
yond the value. In the mean time, the

~tradefinen and the furnithers of materials
for the building, trufting to a claim in e-
quity, forbear to adjudge. 'They are lo-
fers to the extent of their work and fur-
nifhings; and the adjudgers ‘are in one
{enfe locupletiores, as by means of the te-
. nement they will draw perhaps ten fhil-
lings in the pound inftead of five. Are
the adjudgers then, in terms of the ma-
xim, bound to yield this profit, in order
to pay the workmen and furnifhers? By
no means. For here the benefit is partial
only, and produceth not upon the whole

1 ' actual
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aGual profit: on the contrary, the adjud-
gers, even after. this benefit, are equally
with their competitors certantes de damno
evitando. 'The court of feflion according-
ly refufed to fuftain the claim of the
tradefmen and furnifhers *. Hence ap-
pears a remarkable difference between pro-
perty and obligation. Money laid out
upon a fubje& by the bona fide poffeffor,
whether for melioration or to preferve it
from damage, makes the proprietor locu-
pletior, and a captator lucri ex aliena jactu-
ra. But though a creditor be benefited by
another’s lofs, fo as by that means to draw
a greater proportion of his debt; he is
not however a gainer upon the whole, but
is il certans de damno evitando. And when
the parties are thus i pari cafu, a court of
equity cannot interpofe, but muft leave
them to the common law.

I add another limitation, which is not pe-
culiar to the maxim under confideration, but
arifes from the very conftitution of a court
of equity. It is not fufficient that there be
gain, even in the ftricteft fenfe : it is ne-
ceffary that the gain be clear and certain ;

* Dec. 4. 1735, Burns contra creditors of Maclellan.

Vou. 1. U for
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for otherwife a court of equity muft not
undertake to make up the lofs out of that
gain. The principle of utility, in order.
to prevent arbitrary proceedings, prohi-
bits a court of equity to take under confi-
deration a conjectural lofs or a conjetu-
‘ral gain; becaufe fuch lofs or gain can
never be brought under a general rule.
I give the following illuftrations. Two
heritors having each of them a falmon-
fithing in the fame part of a river, are in
ufe to exercife their rights alternately. One
‘1s interrupted for fome time by a fuit at
the inftance of a third party: the other
by this means has more capture than u-
fual, though he varies not his mode of
fithing. What the one lofes by the inter-
ruption, is probably gained by the other,
at leaft in fome meafure. But as what is
here transferred from the one to the other
cannot be afcertained with any degree of
certainty, a court of equity muft not in-
terpofe. Again, a tenant upon the faith
of a long leafe, lays out confiderable fums
upon improving his land, and reaps the
benefit a few years. But the landlord,
who holds the land by a military tenure,
cies fuddenly in the flower of his age,

‘ leaving
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leaving an infant heir: the land by this
means comes into the fuperior’s hand, and
the leafe is fuperfeded during the ward.
Here a great part of the extraordinary me-
Korations which the leflee intended for his
own benefit, are converted to the ufe of.
the fuperior. Yet equity cannot incerpofe,
becaufe no general rule can be laid down
for afcertaining the gain made by the fu-
perior. The following cafe confirms this
dotrine, In an adtion at a tercer’s in~
ftance for a third of the rents levied by
the fiar, the court refufed to fuftain a de=<-
duction claimed by the defendant, name~
ly, a third of the faQor-fee paid by him
for levying the  rents ; though it was ur-~
ged, that the purfuer could not have le-
vied her third at lefs expence *. The lofs
here was not afcertained, and was fcarce
capable of being afcertained ; for no one
could fay what lefs the fator would have
accepted for levying two thirds of the rent

than for levying the whole.

Neither was

the profit capable to be afcertained: the
lady herfelf might have levied her fhare,
or have got a friend to ferve her gratis.

" * Durie, March 27. 1634, Lady Dunfesmline cops

tra her fon.

U 2
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1 fhall clofe with one further Jimitation,
which regards not only the prefent f{ub-
je&, but every claim that can be founded
on equlty Courts of equity are introdu-
ced in every country to enforce natural
juftice, and by no means to encourage a-
ny wrong. Whence it follows, that no
man 1s intitled to the aid of a court of e-
quity, where he fuffers by his own fault.
For this reafon the proprietor is not made
liable for the expence of profitable meliora-
tions, but where the meliorations were made
bona fide by a perfon intending his own
profit, and not fufpe&ting any hazard. It
is laid down however in the Roman law,
That the neceflary expence laid out in up-
holding the fubje@®, may be claimed by
the mala fide poffeffor *. 1f fuch repara-
tions be made while the proprietor is ig-
norant of his right, and the ruin of the -
edifice be thereby prevented, there pofli-
bly may be a foundation in utility for the
claim : but I deny there can be any foun-
dation in juftice, And therefore, if i te-
nant, after being ejected by legal execu-
tion, fhall obftinately perfift to plough and

-* 1, 5. C, De rei vindic.

fow,
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fow, he ought to have no claim for his
feed nor his labour. The claim in thefe
circumftances hath no foundation either in
juftice or utility: yet the clalm was fuf-
tained *,

But there are many perfonal connec-
tions joined with a much flighter real con-
nection than that above mentioned, which
intitle a man to have his lofs made up out
of my gain. Of which take the following
examples.

There are three creditors connected by
their relation to the fame debtor who is a
bankrupt, and by their relation to two
land-eftates 4 and B belonging to the
debtor, the firft creditor being preferably
fecured on both-eftates, one of the fecon-
dary creditors being fecured upon 4, the
'other upon B. The catholic creditor pur-
chafes one of the fecondary debts under
its value, by which he is'a gainer; for by
his preferable debt he cuts out the other
fecondary creditor, and by that means
draws the whole price of the two fubjedts.
The queftion is, Whether equity will {fuf-
fer him to retain his gain againft the other

* Stair, Féebruary 22. 1671, Gordon contra Maccul-
loch,

fecondary
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fecondary creditor, who is thus cut out
of his fecurity. It cannot indeed be {pe-
cified here, as in the cafe of the bone fide:
poffeffor rei aliene, that money given out by
the one is converted to the ufe of the o-.
ther : but then the lofs and- gain are ne-
ceflarily conne@ed by having a common
caufe, namely, the purchafe made by the
catholic creditor. This conneion be-
tween lofs and gain, joined with the per-
fonal conne&tions above mentioned, make
it the duty of the catholic creditor to com-
municate his profit, in order to make up
the lofs that the other creditor fuftains.
And one with confidence may deliver this
opinion, when the following circumftance
is added, that the lofs was occafioned by
the catholic creditor, in making a purchafe
that he was fenfible would ruin his fellow-
creditor.

The next cafe in order is of two affig-
nees to the fame bond, ignorant of each
other. The cedent or aflignor contrives
to draw the purchafe-money from both,
and walks off in a ftate of bankruptcy.
The latter aflignment, being firft intima-
ted, will be preferred. .But to what ex-
tent? Will it be preferred for the whole

: fum
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fum int -the bond, or only for the pric’é
paid for it? The circumftances here fa-
vour the poftponed aflignee, though they
have not the fame weight with thofe in
the former : the material difference is, that
the aflignee preferred made his purchafe
without knowing of his competitor, and
confequently without any thought of dif-
trefling him. The perfonal' conneion
however, joined with the neceflary con-
nection between the lofs and gain, appears
fufficient to deprive the laft aflignee of his
gain, in order to make up the lofs fuftain-
ed by the firft. The cafe would be more
doubtful, had the firft aflignment been
firft completed ; becaufe it may appear
hard, that the intervention of a fecond
purchafer thould deprive the firft of a pro-
fitable bargain. 1 leave this point to be
ripened by time and mature deliberation.
The progrefs of equity is flow, though
conftant, toward the more delicate articles
of natural juftice. If there appear any
difficulty about extending equity to this
cafe, the dlﬂiculty probably will vanifh in

courfe of time.
Cne thing is certain, that in the Eng-
lifh court of chancery there would be no
hefitation
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hefitation to apply equity to this cafe.
That court extends its power a great Way
farther; farther indeed than feems juft.
A ftranger, for example, who Purchafes a
prior incumbrance, can draw no more
from the other incumbrancers than the
fum he really paid *: and to juftify this
extraordinary opinion, it is faid, * That
“ the taking away one man’s gain to make
¢ up another’s lofs, is making them both
“ equal.” This argument, if it prove any
thing, proves too much, being applicable
to any two perfons indifferently who have
not the fmalleft  conneion, fuppofing on-
ly the one to have made a profitable, the
other a lofing bargain. There ought to
be fome connetion to found fuch a de-
mard : the perfons ought to be connected
by a common concern and the lofs and
gain ought to be connected, fo at leaft as
that the one be occafioned by the other.
'The firft connection only is found in this
cafe : a ftranger who purchafes a prior in-
cumbrance is indeed, by a common fub-
je@, connected with the other incumbran-
cers : but this purchafe does not harm
the other incumbrancers; for when. the

* .1, Vernon 476. '
2 + purchafer
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purchafer claims the debt in its utmoft ex-
tent, it is no more than what his author
could do. The rule of chancery, in this.
view, appears a little whimfical: it de-
prives me of a lucrative bargain, the fruit
‘of my own induftry, to beftow it, not
‘upon any perfon who is hurt by the bar-
gain, but upon thofe who are in no worfe
condition than before the bargain was
made. Neither am I clear, that this rule
can be fupported upon a principle of uti-
lity': for though it is preventive of hard
and unequal bargains; yet as no prudent
man will purchafe an incumbrance on fuch
a condition; it is in effe&t a prohibition of
fuch purchafes, which would prove a
- great inconveniency to many whofe funds
are locked up by the banLruptcy of their
debtors. .

That an heir acquiring an incumbrance
thould be allowed no more but what he
really paid, or, which comes to the fame,
that he {hould be bound to communicate
eafes, is' a propofition more agreexble to
the principles of equity. This is the law
of England *, and itis the law of Scot-

* 1. Salkeld y55.

VoL, L. X land
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land with regardvtqwﬂheirsgwho,take the be-
nefit of inventory. But the cafe of an
heir is very different from that of a ftran-
ger. He hath in his hand the fund for
,payment of the creditors, which he ought
faithfully to account for; and therefore he
is not permitted to ftate any article for ex+
haufting chat fund beyond what he hath
actually expended : if a creditor accept
lefs than'his proportion, the fund for the
other creditors is fo much the larger.

A cautioner upon  making payment ob-
taining an eafe, muft communicate the
fame to the pr1nc1pa] debtor, upon a plain
\ cround in common law, that being fecure

of his relief from the principal debtor, he

has no claim but to be kept indemuis, But.

fuppofing the principal debtor bankrupt,
I difcover no ground other than paétion,

. that can bmd one cautioner to communi-
cate eafes to another :, and vyet it is the
prevailing, I may fay the efiablithed, opi-
nion, That a cautioner who obtains an

cafe muft communicate the benefit ‘to his

, co-cautioner, - | am aware of the reafon
commonly afligned, lhat cautioners for

the fame debt are to be confidered as in a

fgucjtyz obhge,d to bear the lofs equally,

- But
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But this, I doubt, is arguing in a circle}
they refemble a fociety, becaufe” the lofs
muft be equal; and the lofs muft be e-
qual, becaufe they refemble a fociety.” We
mutft therefore ‘go more ac’curately to work.
In the firft place, let us examine whether
an obligation for mutual relief ought to be
implied. 'This implication, at beft doubt- -
ful, fuppofes the cautioners to have fub-
{cribed in a body.  And therefore, to leave
no room for an implied obligation, we
need but {fuppofe, that two perfons, igho-
rant of each other, become cautioners at
different times, and in different deeds. It
appears, then, that common law affords
not an obligation for mutual relief. The
matter is {till more clear with regard to e-
quity : for the conne&ion between two
cautioners can never be fo.intimate, as to
oblwe the one who 1s not a gamer to make
up the other’s lofs; which is the cafe of
the cautioner who obtains an eafe, {fuppo=
fing that eafe to be lefs than that propor-
tion of the debt which he ftands bound to
pay. Upon the whole, my notion is, that
if a cautioner, upon aeccunt of objections
againft the debt, or upen account of any
circumftance that regards the principal
X2 debtory
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debtor, obtain an eafe, he is bound to
communicate that eafe to his fellow-cau-
tioner, upon the’ followmg rational prin-
ciple, That both cautioners ought equally
to partake of an eafe, the motive to which
fefpelts ‘them equally, This appears to
be the ratio decidendi in the cafe reported
by Stair, July 27. 1672, Brodie contra
Keith. Butif upon prompt payment by
one cautioner after the failure of others; or
-upon any confideration perfonal to the cau-
tioner, an eafe be given; equity, I think,
obliges not the ‘cautioner to communicate
the benefit to his fellow-cautioners. And.
‘this was decreed, Stair, July 8. 1664, Nif-
bet contra Leflie. |
There 1s one circumftance that without
much connecion real or perfonal, extends
to many cafes the maxim, Nemo debet lo-
cupletari aliena jactura; and that is fraud,
deceit, or any fort of wrong. If by means
of a third perfon’s fraud one gains and an-
other lofes, a court of equity will interpofe
to make up the lofs out of the gain. And
this refolves into a general rule, “ That no
“ man, however innocent, ought to take
advantage of a tortious a@ by which
| ¢ another

(13
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“ another is hurt? Take the following.
example. A fecond difpofition of land,.
though gratuitous, with the firlt infeft-
ment, is preferred at common law before._-
_the firft difpofition without “infeftment,
though for a valuable confideration, .But
as the gratuitous difponee is thus ‘benefited
by a moral wrong done by his author, ‘he
- ought not, 'however innocent, to take ad-.
vantage of that moral wrong to hurt the
firft dlfponee This circumftance makes-
the rule applicable, Non debet locupletari
aliena jaltura; and therefore a court of e-
quity will compel hlm, either to give up
‘his fight to the land, . or to repair the lofs .
the firft difponee has fuffered by being de-
prived of his purchafe.

" The following cafes reft upon the fame
principle. A difpofition by-a merchant of
his whole eftate to his infant-fon, without
a referved liferent or power "to burden,
was deemed fraudulent, in order to cheat
his ~ correfpondents, foreign merchants,
~ who had traded with him before the alie~
nation, and continued their dealings with
him upon the belief that he was ftill. pro-
prictor; and their claims, though pofierior

‘ to
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to the difpofition, were admitted to affed
the eftate *, «

Where a tutor acting to the beft of his
fkill for the good of his pupil, happens, in
“the ordinary courfe 'of admiiniftration, to
convert a moveable debt into one that is
heritable, or an heritable debt into one
that 1s moveable ; fuch an a&, after the
pupil’s death, will have its effe@® with re-
fpe to the pupil’s fucceflion, by prefer-
ring his heir or executor, as if the a& had
been done by a proprietor of full age. But
where the tutor aéts in this manner unne-
ceflarily, with the fole intention to prefer
the heir or the executor, this 1s a tortious
a&t, contrary to the duty he owes his pu-
pil, which will affe the heir or executor,
though they had no acceflion to the wrong.
In common law the fucceflion will take
place according to the tutor’s a&, whe-
ther done with a right or a wrong inten-
tion; but this will be correfted in equity,
upon the principle, That no perfon ought
to take advantage of a tortious act that
harms another,

A donation inter wirum et uxorem 1s re=

* St#ir, j:ﬂy 2. 1473, Street contra Mafon,

vocable 5
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vocable; but not a donation to the huf-
band or wife’s children, or to any other
relation. A wife makes a donation of her
land-eftate to her hufband ; who after-
ward, in order to bar revocation, gives up
the difpofition granted to him, and inftead
of it takes a difpofition to his eldeft fon.
Will this difpofition be revocable? Where
a wife out of affetion to her hufband’s
eldeft fon makes a deed in. his favour, it is
not revocable, becaufe it is not a donatio
mter virum et uxorem. But in this cafe it
is clear, that the donation was intended
for the hufband, and that the fole purpofe
of the difpofition to the fon was to bar
revocation; which was an unlawful con-
trivance to eludé. the law. It would. be
wrong therefore in the fon, however inno-
cent, to take advantage of his father’s tor-
tious act, calculated to deprive the wo-
man of her privilege; and therefore the
difpofition to him will be revocable in e-
quity, as that to the father was dat com-
mon law,

ArT. 11,
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ART 11, Conneétions that- intitle a man who
s not @ lofer, to partake of my
gain,

‘For the fake of perfpicuity, this article
fhall be divided into two branches : 1ft,
Where the gain is the operation of the
man who claims to partake of it. 2d,
Where he has not contributed to the gain.

I introduce the firft branch with a cafe
~which will be a key to the feveral matters
that come under it. © Two heirs-portion-
“ers, or in general two proprietors “of a
-land-eftate pro indivifo, get for a farm a
‘rent of eighty pounds yearly; and an offer
of ten pounds additional ‘rent if they will
draina lake in it. - John is willing; but
James refufes, judging it impracticable, or
-at leaft too ‘expenfive. = John proceeds at

his own rifk; and for the. {fum of L. 100
~ drains the lake. He cannot fpecify any
lofs by this undertaking; becaufe the {fum
he laid out is fully compenfated by the
~ five pound additional rent accruing to him:
and therefore the -maxim, Nemo debet locu-
j)loffzrz aliena jalfura, 1s not apphcable to

1 , - his
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his cafe. But James is a profiter, not on-
ly by John’s advancing the money, but
at his rifk; for if the undertaking had
proved, abortive, John would have loft
both his labour and money. Is it juft
that James fthould be permitted to lay hold
of an additional rent of L. 5, without de-
fraying any part of the ¢xpence ! He
cannot juftify this to his own confcience,
nor to the world. The moral fenfe dic-
tates, that where expence is laid out in
improving orrepairing a common fubjedt,
no one ought to take the benefit, without
refunding a part of the expence in propor-
tion to the benefit received.

This leads to a general rule, That ex-
pence laid out upon a common {ubjed,
ought to be a burden:upon the benefit
procured.' And this rule will hold even
againft the diffent of any of the parties
cohcemed; for they cannot in confcience
take the benefit without the burden. A
diffent cannot have any efle€t in equity,
but only to free the perfon diflenting from
any rifk.

The following cafes come clearly under
the fame general rule. One of three joint
proprietors of a mill, having raifed a decta~

Vor. L, Y : rator
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rator of thirlage, and, notwithftanding a
difclamation by the others, having infift
ed in the procefs till- he obtained a decree;
the others who reaped the profit equally
with him, were made liable for their {lare
of the expence *. And one of many co~
creditors having obtained a judgement a-
gainft the debtor’s reli&, finding her liable
to pay her hufband’s debts; the other cre-
ditors who fhared the benefit were de-
creed to contribute to the expence 1. For
the fame reafon, where a tenement de-
ftroy’d by fire was rebuilt by a liferenter,
the proprietor, after the liferenter’s death,
was made liable for the expence of re-
building, as far as he was /lucratus there- -
by I. And if rebuilt by the proprietor,
the liferenter will ‘be liable for the intereft
of the fum expended as far as he is Aucra-
tus |. A&ion was fuftained at the inftance
of a wadfetter for declaring, that his in-
‘tended reparation of a harbour in the wad-
{et-lands, would be profitable to the re-

* Stair, Jaouary 6. 1676, Forbes contra Rofs.
t Bruce, July 30. 1715, Creditors of Calderwood con-

tra Borthwick.

I Forbes, Feb. 20. 1706, Halliday contra Garden.

| Stair, -,I"‘nr 24 1_672, Haket contra Watt,

verfer;
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verfer; and that the reverfer, upon re=
demption, fhould be bO}md to repay the
expence thereof *. - Upon the {fame prin-
ciple, if a leflee ere¢t any buildings by
which the proprietor is evidently lucratus
at the end of the leafe, there is a claim 1n
equity for the expence of the meliorations.
But reparations, though extenfive, will
fcarce be allowed where the leffee is bound
to uphold the houfes ; becaufe a leflee who
beftows fuch reparation without his land-
lord’s confent, is underftood to lay out his
money in order to fulfil his obligation,
without any profpe&t of retribution .
The prefent minifter was found not liable
for the meliorations of the glebe made by
his predeceflor . But what if meliora=
tions be made, inclofing, draining, fto-
ning, &c. which are clearly profitable to
all future poffeffors ? If the expence of
thefe, in proportion to the benefit, be not
in fome way refunded, glebes will reft in
their original ftate for ever. I do not fay,

* Durie, July 22. 1626, Morifon contra Earl of Lo«
thian.

t+ Gilmour, Feb. 1664, Hodge contra Brown.

1 Nicolfon, (Kirkmen), June 14. 1623, Dunbar cons
tra Hay. ‘

Y 2 that
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that the minifter immediately fucceeding
ought to be liable for the whole of this
expence : for as the benefit is fuppofed to
be perpetual, the burden ought to be e-
qually fo: which fuggefts the following
opinion, That the {fum-total of the expence
ought to be converted into a perpetual an-
nuity, to be paid by the minifters of this
" parith; for the only equitable method 1is,
‘to make each contribute in proportion to
the benefit he receives. -

The following cafe belongs undoubted-
ly to the maxim of equity under confide-
ration ; and yet was judged by common
law, negle&ing the equitable remedy. In
a thipwreck, part of the cargo being fa-
- ved, was delivered to the owners for pay-
.ment of the falvage. The proprietor of
the fhip claiming the freight of the goods
faved pro rata itineris, the freighters ad-
mitted the claim ; but infifted, that as the
falvage was beneficial to him on account
of his freight, as well as to them on ac-
count of their goods, he ought to con-
tribute a fhare. His an{wer was f{uftained
to free him from any part, That the expence
- was wholly laid out on recovering the
- freighter’s goods ; and therefore that they

5 only
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only ought to be liable *. The anfwer
here f{uftained refolves into the following .
propofition, That he only is liable whofe
benefit is intended : which holds not in
equity ; for at that rate, the bona fide poj-
Jeffor, who in meliorating the fubje& in-
tends his own benefit folely, has no claim
againft the proprietor., Here the freight-
ers and the proprietor of the fhip were
conneted by a common intereft: the re-
covering the goods from fhipwreck was
beneficial to both ; to the freighters, be-
caufe it put them again in pofleflion of
their goods ; and to the proprietor of the
thip, becaufe it gave him a claim for.
freight. The falvage accordingly was tru-
ly in rem «werfum of both; and for that
‘reafon ought to be paid by both in pro-
portion to the benefit received. This cafe
may be confidered in a different. light
that will fcarce admit a difpute. Suppofe
that the owners of the cargo, in recover-
ing their goods to the extent of L. 1000,
have laid out L. 100 upon falvage: they
have in effect faved or recovered but L. goo;
and beyond that fum they cannot be li-
able for the frelght which in numbers

* January 18. 1735, Lutwich contra Gray,
_ will
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'will bring out a greater {um than what
refults from the rule above mentioned.
It will not efcape the reader, that equi-
ty is further extended in this branch than
in the former ; and he will aHo - di{cover a
{olid reafon for the difference. With re-
{pet to matters contained in the former
branch, the real conne&ion is only, that
what is loft by the one is gained by the o-
ther ; as in the cafe of a bona fide poffefjor
ret aliene. But the real connection in the
prefent branch is {o far mere intimate,
that every acquifition muft benefit all -
qually, and every lofs burden all equally.
It appears, that a benefit accruing to
another by my labour, occafionally only,
not neceflarily, will not intitle me to a
claim where I am not a lofer. 'To make the
truth of this obfervation evident, a few
examples will be {ufficient. A drain made
by me in my own ground for my own
behoof, happens to difcharge a quantity
of water that ftagnated in a fuperior field
belonging to a neighbour. Juftice does
not intitle me to claim from this neigh-
bour any fhare of ‘the expence laid out up- .
on the drain. The drain has anfwered

my intention, and overpays the fum be-
ftowed
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ftowed upon it: therefore iy cafe comes
not under the maxim, Nemo debet locuple-
tar: aliena jaétura. Neither can I have a-
ny claim upon the rule, That expence laid
out upon a common fubjeé ought to be
a burden upon the benefit procured ; for
here there i$ no common fubje@, but on-
ly.another perfon accidentally or occafio-
nally benefited by an operation intended
folely for my own benefit. And Provi-
dence has wifely ordered that fuch a claim
{hiould have no fupport from the moral
{enfe ; for as there can be no precife rule
for eftimating the benefit that each of us
receives from the drain, the fubje@ing
my neighbour to a claim would tend to
create endlefs difputes between wus. For
the fame reafon, if my neighbour in ma-
king an inclofure take advantage of a
march-fence built by me, he will not be
liable to any part of the expence beftow’d
by me upon it; becaufe the benefit, as in
the former cafe, is occafional only or con-
fequential.

From the nature of the claim handled
in the prefent branch, it follows, that if
the party againft whom the claim. is laid,

: ' renounce
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renounce the benefit, he cannot be fub-
je@ed to the burden.

With refpect to the branch now hand-
led, the circumftance that the benefit ac-
cruing to another was occafioned by my
means, is the conneGtion that intitles me
to a proportion of the fum Ilaid out in
procuring that benefit. But with refpect
to the fecond branch, which we are next
to enter upon, it muft require fome per-
fonal relation extremely intimate to intitle
me to partake of another man’s profit
when I have not contributed to it. And
this will-be made evident by the following
examples.

When land is held ward, and the fupe-
rior is under age, a gift of his ward is ef-
feQual againft his vaflal as well as againft
himfelf. But where the gift of ward was
taken for behoof of the fuperior, it was
the opinion of the court, that the vaflal
alfo had the benefit thereof upon paying
his proportion of the compofition *. —A-.
gainft this opinion it was urged, That a
vaflal muft reckon upon being liable to all
the cafualties arifing from the nature of

* Birleton, December 1. 1676, Grierfon contra Ragg.

] ‘ his
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his right ; and that there is no reafon for
limiting the fuperior’s claim, more than that
of any other denatar. But it was anfwered,
‘That the relation between fuperior and
waflal is fuch, as that the fuperior cannet
bona fide take advantage againft his vaflal
of a cafualty occafioned by his own mi-
nority. The fame rule was applied to a
gift of marriage taken for beheof of the
.fuperlcar *  And it appearing that the
fuperior had obtained this gift for alled-
ged good fervices, without paying any
compofitien, the benefit was -communica-
ted to the vaflal without obliging him to
pay any fum T. '

If a purchafer of land, difcovering a de-
fect in the progrefs, fecure himfelf by ac-
quiring the preferable title ; common law
will not permit him to wufe this title as a
ground of evition, and to make his au-
thor, bound in abfolute warrandice, liable
for the value of the fubjeét: for the pur-
chafer is not intitled to the value unlefs
the Jand be evicted frem him ; and there-
fore he cannot have any claim upon the

* Harcafe, (Ward and Marriage), Jan. 1635, Drum-
enelzier contra Murray of Stanhope. 1 Ibid.

YorL. L. | Z " warrandice
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warrandice beyond the fum he paid for
the title. This point 1s ftill more clear
upon the principle of equity above men-
tioned. The conne&ion is fo intimate
_between a purchafer, and a vender bound
in abfolute warrandice, that every trani-
a&ion made by either, with relation to the
fubje& purchafed, is deemed to be for be-
hoof of both.

. But now fuppofing feveral parcels of
land to be comprehended under one title-
deed. One parcel is fold with abfolute
warrandice ; and the purchafer, difcover-
ing the title-deed to be imperfect, acquires
from a.third party a preferable title to the
whole parcels. He is no doubt bound to
communicate the benefit of this acquifi-
tion to the vender, as far as regards the
parcel he purchafed. But there is nothing
at common law to bar him from evicting
the other parcels from the vender. Whe-
ther a relief can be afforded in equity, is
doubtful. The connection between the
parties 1is pretty intimate: the purchafer
1s bound to communicate to the vender
the benefit of his acquifition with refpe&
to one parcel, and it i1s natural to extead
the fame benefit to the whole. One cafe .

of
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of this nature occurred in the court of fef-
fion. A man having right to feveral {ub-
je&s contained in an adjudication, fold one
of them with abfolute warrandice; and
the purchafer having acquired a title pre-
ferable to his authot’s adjudication, claim=
ed the fubjeds that were not difponed to
him., The court reftrited the claim to
the fum paid for the preferable title *,
It is not certain whether this decree was
laid upon the principle above mentioned :
for what moved fome of the judges was
the danger of permitting a purchafer ac+
quainted with ‘the title-deeds of his au-
thor, to take advantage of his knowledge
by picking up preferable titles ; and that
this, as an unfair pra®ice, ,ought to be

prohibited.

ArT. 1L, Connections that intitle one who is
‘ a lofer to be wdemmficd by one
who 15 not a gainer.

Casgs daily occur, where, by abfence,
infancy, inadvertence, or other circum-

* February 21, 1741, James Drummond contra

Brown and Miln.

[

Z 2
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ftances, effeCts real or perfonal are left
without proper management, and where
ruin muft enfue, if no perfon of benevo-
lence be moved to interpofe. Here friend-
fhip and good-will have a favourable op-
portunity to exert themfelves, and to do
much good, perhaps without any extraor-
dinary labour or great expence; and
when a proprietor is benefited by fuch
alts of friendthip or benevolence, juflice
and gratitude claim from him a retribu-
tion, to the extent at leaft of the benefit
received. Here the maxim, Nemo debet
locupletar: aliena jactura, is applicable in
the ftriteft fenfe. Hence the ac?io nego-
tiorum geftorum in the Roman law, which
for the reafon given is adopted by all ci-
vilized nations.

But what if this friendly man, after be-
ftowing his money and labour with the
utmoft precaution, happen to be unfue-
cefsful 7 What if, after laying out his
money profitably upon repairing houfes
or purchafing cattle for my ufe, the bene-
fit be loft to me by the cafual deftru@ion
of the fubjeét; would it be juft that this
friend, who had no view but for my in-
tereft, thould run the rifk ?  As there was

ne
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no cortraé&t between us, a claim will not
be fuftained at common law for the mo-
ney expended. But equity pierces deeper,
in order to fulfil the rules of juftice. Ser-
vice undertaken by a'friend upon an ur-
gent occafion, advances gratitude from a
virtue to be a duty; and binds me to
recompenfe my friend as far as he has laid
. out his own money in order to do me fer-
vice. The moral fenfe teaches this leflon;
and no perfon, however partial in his own
concern, but muft perceive this to be the
duty of others. Utility alfo joins with ju-
ftice to fupport this claim of recompence.
Men ought to be invited to ferve a friend
in time of need: but inftead of invitation,
it would be a great difcouragement, if the
money advanced upon fuch fervice were
upon their own ritk, even when laid out
with the greateft prudence (a). This doc-

trine

(a) The Roman writers found this duty upon
their guafi-contralls, of which negotiorum geftio is,
faid to be one. And to underftand this foundation,
the nature of quafi-contralts muft be explained. In
human affairs certain circumftances. and fituations
frequently happen that require a covenant, which
nothing can prevent but want of opportunity. The
prefent cafe affords a good illuftration. A fudden

call
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trine is laid down by Ulpian in clear
terms : “ Is autem, qui negotiorum gefto-
“ rum agit, non folum’fi effe¢tum habuit
‘negotium quod geflit, atione ita ute-
“ tur: fed fufficit, fi utiliter geffit, etfi ef-
“ fe¢tum non habuit negotium. Et ideo,
“ fi infulam fulfit, vel fervum zgrum cu-
ravit, etiamfi infula exufta eft, vel fer-
vus obiit, aget negotiorum geftorum,
Idque et Labeo probat *.”

From what is faid above it is evident,

I3

(43
&

119

call forces me abroad, without having time to regu-
“Jate my affairs : diforder enfues, and a friend un-
. dertakes the management. Here nothing prevents
a mandate but want of opportunity ; and it is prefu-
med that the mandate would not have been want-
ing, had I known the good intentions of my friend.
Equity accordingly bolds the mandate as granted,
and gives the fame a&ions to both that the common
law gives in purfuance of a mandate. Though this
ferves to explain the Roman guafi-contralts, yet it
feems a wide firetch in equity to give to a fuppofi-
tion the effeéts of a real contraét; efpecially without
any evidence that the perfon who undertakes the
management would have been my choice. But I
have endeavoured to make out in the text, that this
claim for recompence has a folid foundation in ju-
ftice, and in human nature, without neceflity of re-
curring to the ftrained fuppofition of a contraét.

* 1, 10, § 1. Negot. geft.

that
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that the man who undertakes my affairs,
not to ferve me, but to ferve himfelf, is
not intitled to the actio negotiorum geflorum.
Nor, even fuppofing me to be benefited by
his management, is he intitled to have his
lofs repaired out of my gain : for wrong
can never found any claim in equity. Yet
Julianus, the moft acute of the Roman
writers, an{wers the queftion in the affir-
mative. Treating of one who mala fide
meddles in my affairs, he gives the follow-
ing opinion: “ Ipfe tamen, fi circa res
*“ meas aliquid impenderit, non in id quod
ei abeft, quia improbe ad negotia mea
acceffit, fed in"quod ego locupletior fa-
“ @us fum, habet contra me a&ionem *.”
It appears at the fame time, from / u/t. C.
De negot. geft. that this author was of a
different opinion, where the management
of a man’s affairs was continued againft
his will ; for there no ation was given,
This, in my apprehenfion, is eftablithing
a diftin¢tion without a difference : for no
man can hope for my confent to continue
the management of my affairs, when he
begun that management, not to ferve me,
but with a view to his own intereft. A

(1%

13

* L 6. §3. De negot, geft,
prohibition



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15H@Page 184

184 Duty oF B. 1.

Prohxbmon involved in the nature of the
thing, is equivalent to an exprefs prohibi-
tion.

The mafter of a fhip, or any other who
ranfoms the cargo from a privateer, is,
according to the doétrine above laid down,
intitled to claim from the owners of the
cargo the fum laid out upon their ac-
count: they profit by the tranfa@ion, and
they ought to indemnify him. But what
if the cargo be afterward loft in a {torm at
{ea, or by robbery at land? The owners
‘are not now profiters by the ranfom, and
therefore they cannot be made liable upon
the. maximy Nemo debet locupletar:” aliena
jaltura. rll'hey are however liable upon the
principle here explained. The moment
the tranfadtion was finifhed they became
‘debtors to the ranfomer for the fum he
laid out profitably upon their account.
He did not undertake the rifk of the cargo
ranfomed; and therefore the cafual lofs of
the cargo cannot have the efle¢t to deprive
‘him of his claim.

The lex Rhodia de jaclu, a celebrated ma-
ritime regulation, has prevailed among all
civilized nations ancient and modern.
Where in a ftorm weighty goods of little

‘ (I . value



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15H@Page 185

P.L 3. BENEVOLENCE. 185

value are thrown overboard to difburden
the thip, the owners of the remaining car=~
go muft contribute to make up the lofs.
This cafe, as to the obligation of retribu-
tion, is of the fame nature with that now
mentioned, and depends on the fame prin-
ciple. The throwing overboard weighty
goods of little value, is beneficial to the
owners of the more precious goods, which
by that means are preferved ; and, accor-
ding to the foregoing docrine, thefe owners
ought to contribute for making up the lofs
~of the goods thrown into the fea, precife-
ly as if there had been a formal covenant
_to that effeét. But what if the whole car-
go be afterward loft, by which eventually
there is no benefit 2 1f loft at fea in the
fame voyage, the owner of the goods
‘thrown overboard has certainly no claim ;
becaufe at any rate he would have loft his’
goods along with the reft of the cargo.
But as foon as the cargo 1is laid upon
land, the obligation for retribution is pu-
rified; the value of the goods abandoned
to the fea, is or ought to be in the pocket
of the owner; and the delay of payment
will not afford a defence againft him,
Vor. I, A a whatever
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whatever becomes of the cargo after. it is
landed.

It is a queftion of greater intricacy,

‘Whether the ‘goods faved from the fea
ought to ' contribute according to their
weight or according to their value. The
latter, rule is efpoufed in the Roman law :

113
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Cum in eadem nave varia mercium ge-
nera complures mercatores coegiffent,
pratereaque multi vectores, fervi, liberi-
que in ea navigarent, tempeftate gravi
orta, neceffario jactura facta erat. Quz-
fita deinde funt hzc : An omnes jactu-
ram preftare oporteat, et fi qui tales
merces impofuiflent, quibus navis non
oneraretur, velut gemmas, margaritas ?
et quz portio preftanda eft? Et an
etiam pro liberis capitibus dari opor=-
teat ? Et qua alione ea res expediri
poflit? Placuit, omnes, quorum inter-
fuiffet jacturam fieri, conferre oportere,
quia id tributum obfervate res debe-
rent : itaque dominum etiam navis pro
portione obligatum effe.  Jacturz {fum-
mam pro rerum pretio diftribui aportet.
Corporum liberorum zftimationem nul-~
lam fieri pofle *.” This rule is adopted

*# | 2. §2, De lege Rhodia de jactu,
. by
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by all the commercial nations in Eu-
rope, without a fingle exception, as far
as I can learn. And in purfuance of the
rule, it is alfo adopted; That the own-
er of the fhip®ought to contribute, be=
caufe the thipwreck being prevented by
throwing overboard part of the cargo,
his claim for freight is preferved to him.
“ Thus, if, in ftrefs of weather; or in
“ danger and juft fear of an enemy, goods
¢ be thrown overboard, in order to fave
“ the fhip and the reft of the cargo, that
“ which is faved fhall contribute to re-
“ ‘pair that which is loft, and the owners
‘“ of the fhip fhall contribute in propor=
“ tion *.” |

Thefe authorities notwithftanding; to
which great regard is juftly due, it is not
in my power to banith an impreflion, That
the rule of contribution ought to be weight,
not value. In every cafe where a man
gives away his money or his goods for be-
hepf of a plurality conneted by a com-
mon intereft, two things are evident : firft,
That his equitable claim for a recompence
cannot exceed the lofs he has fuftainedj

* Shower’s Cafes in parliament 19.

Aaaz and
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and next, That each individual is liable to
make up the lofs of that part which was
given away on his account. 'When a ran-
dom 1is paid to a privateer for the thip and
cargo, a fhare of the money is underftood
to be advanced for each proprietor, in pro-
portion to the value of his goods; and
that fhare each muft contribute, being laid
out on his account, or for his fervice.
That the {fame rule is applicable where a
thip is faved by abandoning part of its
cargo, is far from. being clear.. Let us
proceed warily, ftep by ftep. The cargo
in a violent ftorm is found too weighty for
the thip, which muft be difburdened of
part, let us fuppofe the one half, In what
manner is this to be done ? The anfwer
would be eafy, were there leifure and op-
portunity for a regular operation : each
perfon who has the weight of a pound a-
board, ought to throw the half into the
fea; for one perfon is not bound to aban-
don a greater proportion than another.
This method, however, is {feldom or never
practicable; becaufe in a hurry the goods
at hand muft be heaved over : and were
it practicable, it would not be for the com-
mon intereft to abandon goods of little

weight
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weight and great value, along with goods
of great weight and little value. - Hence
it comes to be the common. intereft, and,
without afking queftions, the common
practice, to abandon goods the value of
which bears no proportion to their weight.,
This, as being done for the common inte-
reft, intitles the proprietors of thefe goods
to a recompence from thofe for whofe fer-
vice the goods were abandoned. - Now the
fervice done to each proprietor is, inftead
of his valuable goods, to have others
thrown overboard of a meaner quality;
and for fuch fervice all the recompence
that can be juftly claimed is the value of
the goods thrown overboard. Let us {fup-
pofe with refpe¢t to any owner in parti-
cular, that regularly he was bound to
throw overboard twenty ounces .of his
goods : - all that he is bound to contribute,
is the value of twenty ounces of the goods
that in place of his own were actually
thrown overboard. In a word, this fhort-
hand way of throwing into the fea  the
leaft valuable goods, appears to me in the
fame light, as if the feveral owners of the
more valuable part of the cargo,. had each
of them purchafed a quantlty of the mean

goods
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goods to be thrown into the fea inftead of
their own. :

I muft obferve at the fame time, that
the do@rine of the Roman law appears
very uncouth in fome of its confequences.
Jewels, and 1 may add bank-bills, are
made to contribute to make up the lofs,
though they contribute not in any de-
gree to the diftrefs; nor is a fingle ounce
thrown - overboard upon their account:
nay, the fhip itfelf is made to contribute,
though the jac?ura is made neceflary, not
by the weight of the fhip, but by that of
the cargo. On the other hand, paflengers
are exempted altogether from contributing,
for a very whimfical reafon, That the va~
lue of a free man cannot be eftimated i1
money : and yet paffengers frequently
make a great part of the load. If they
contribute to the neceflity of difburdening
the thip, for what good reafon ought they
to be exempted from contributing to make
up the lofs of the goods thrown into the

* {ea upon their account ?

Under this article comes a cafe that ap=
pears to be w apicibus juris. A bond ex-
tinguithed by payment is afligned for a
valuable confideration, and the aflignee,

ignorant



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15H@Page 191

P.L 3. BENEVOLENCE. 191

ignorant of the payment, obtains payment
a fecond time from the debtor’s heir. Af-
ter feveral years the error is difcovered,
but the cedent by this time has become
bankrupt, The heir is at common law
entitled to demand from the aflignee the
fum he paid; as twice payment can have
no fupportin law. The aflignee paying
this fum is barred by the infolvency of
the cedent from any relief againft him,
What does equity rule in this intricate
cafe, where there is a real conne&ion be-
tween the parties by their concern in the
fame fubjet ? A ftrong circumftance for
the aflignee is, that the payment he recei-
ved from the heir bona fide, was to him
invincible evidence, that he could have no
claim againft the cedent. He was led in-
to that miftake by the heir’s remiflnefs or
rather rathnefs in paying without exami-
ning his father’s writings. They are e-
qually certantes de damno vitando; and yet
the heir’s - claim at common law muft be
fuftained, if there be nothing in equity to
balance it. The balance in equity is, that
the lofs ought to reft on the heir, by whofe
remiflnefs it was occafioned, and not on
the aflignee, who had it not in his power

to
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to prevent it. But as the aflignee’s lofs is
only the price he paid to the cedent, his
equitable defence againft the heir can go
no further. This ‘principle of equity is
‘acknowledged by the court of feffion, and
has been frequently applied. Thus an
heir having ignorantly paid a debt to an
aflignee, and feveral years after having
difcovered that his anceftor had paid the
debt to the cedent, he infifted in a con-
dictio indebiti. The defendant was afloil-
zied, becaufe the cedent had become in-
folvent after the erroneous payment*. In
this cafe it {feems to have been overlooked,
that the affignee was not intitled to with-
hold from the heir more than what he
himfelf had paid to the cedent. So far
he was certans de dammo witando : to de-
mand more was captare lucrum ex aliena
jactura. A creditor, after receiving a par-
tial payment, 'afligned the whole fum for
fecurity of a debt due by him to the af-
fignee; who having got payment of the
whole fum from the debtor, ignorant of
the partial payment, was on difcovery of
the fa& {ued for reftitution conditione in-

* 24th July 1723, Duke of Argyie contra Reprefenta- .

- tives of Lord Halcraig.
2 debitz,
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debiti. His defence was fuftained, That
he was not bound to reftore what he re-
ceived in payment of a juft debt *. This
judgement is founded on a miftake in
fact. The debt due to the aflignee by the
cedent. was a juft debt; but the fum paid
by the debtor to the aflignee was not. in
payment of that debt, but of the debt due
by him to the cedent, which was not
wholly juft, as part had been formerly
paid. . The debtor therefore was well in-
titled to demand the ovérplus from the af-
fignee, becaufe a fecond payment can
have no- fupport from law. But probably
the cedent had become infolvent after the
erroneous payment, which brings this
cafe under the rule of equity handled a-
bove, ‘

* Stair, 23d February 1681, Earl Mar contra Earl
Callender.

Vor. I,  Bb @ CHAP.





