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L ETTE R

T O

Iord MANSFIELD.

N author, not more illu-
ftrious by birth than by ge-

‘nius, fays, in a letter concerning

enthufiafm, ¢ That he had fo

€
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4
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much need of fome confiderable
prefence or company to raife
his thoughts on any occafion,
that when alone he endeavour-
ed to fupply that want by fan-~
cying fome great man of {upe-
rior’ genius, whofe imagin’d pre-
fcnce might 1nfpire him with

| “ more
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vi LETTETZR to

¢ more than what he felt at or«
« dinary hours.” To judge from
his Lordfhip’s writings, this receipt
muft be a good one. It naturally
ought to be fo; and I imagine
that I have more than once felt its
enlivening influence. With re-
{pe&t to the firft edition of this
treatife in particular, I can affirm
- with great truth, that a greas man
of fuperior genius Wwas never out of
my view : Will Lord Mansfield
relith this paflage—How would
he have exprefled ' it— were my
conftant queftions,

‘But though by this means I
commanded more vigour of mind,
and a keener exertion of thought,
than I am capable of a ordinary
bours ; yet I had not courage to

mention
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Lord MANSFIELD.,  vii

mention this to his Lordfhip, nor
to the world. The fubject I had
undertaken was new : I could not
hope to avoid errors, perhaps grofs
ones; and the abﬁlrdity appear’d
glaring, of acknowledging 'a fort
of infpiration in a performance
that might not exhibit the leaft
fpark of it.

No trouble has been declined
upon the prefent edition; and 'yet
that the work, even in its impro-
ved ftate, deferves his Lordfhip’s
patronage, I am far from being
confident. ‘But however that be,
it s no longer in my power to
conceal, that the ambition of gain-
ing Lord Mansfield’s approbation
has been my chief fupport in this

| work.
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yii LETTER to, &c.
work. Never to reveal that fecret
would be to border on ingratitude.

WiLL your Lordfhip permit me
to fubfcribe myfelf, with heart“
fatisfaction,

Your zealous friend,

, A Hexry HoME,
;dugzyl 1766.
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Prerace to the Second Edition,

N author wha exerts his talents and in-
duftry upon a new fubjeé? without hope
of affiffance from otbers, is apt to flatter him-
Jelf 5 becaufe he finds no other work of the
kind to humble bim by comparifon. The at-
tempt to digeft equity inta a regular [iflem,
- was not only new, but difficult ; and for thefe
reafons, the quthor hapes he may be excufed
Sor not difcovering maore early feveral imper-
Jections in the firft edition of this baok. Thefe
zmpaﬁﬁzom be the more regretted, becaufe
they cancerned chiefly the arrangement, in
which every miftake muft be attended with
Jome degree of obfcurity. No labour has been
Jpared to improve the prefent edition : and yet,
after all bis endeavours, the author dare not
hope that every imperfection is cured : that
the arrangement is confiderably improved, is
all that with affurance be can take upon him
ta fay.
For an interim gratification of the reader’s
curigfity before entering upon the work, a_few
Vor. L. b particulars
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% PRETFACE,

particulars [hall here be mentioned. The de=
Jects of common law feemed to the author [a
diffinét from its exceffes, that be tbougbt 7
proper to bandle thefe articles feparately. But
almoft as foon as the printing was ﬁng/bed
the author objerved that he had been obliged
10 handle the jame Jubjelt in di ferem’ _parts of
the book, or at leaft to wefer from one part to
another 5 which be bolds to be an mfallzblt
mark ,of an wﬂezlful difiribution.  This led
bim to reflect, that thefe defelts and exceffes
proceed botb of them equally from the very
corg/’ztatwn of a court of common law, too li-
mited in its power of domng juftice ; awhence.
it ap_/)mred evident that they ought to. be
bandled prom ifeuon yly as fo many examples of
zmpmjﬁeé—t’zon m common law, which ougbf to
be fupplied by a court of equity, This is fo e=
wident, that even in the fame cafe we find
common law fometimes defective,  [ometimes.
Maj/' tve, according to occafimal or. accidental
circumflances, wwithout any. fundamentqf dif-
ferenaf For example, many clagms, good: at
cammon lafw, are reprobated in equity becaufe.
of fome incidental wrong that comes not un-
der. the cognifance of common law. 4 claim
of this kind muf? be fuflained by a court qf
common law, u/mb cannot regard the mci-

I ) dental
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dental wrong 5 and in fuch inflances common
la'w is exceffive, by tranfgreffing ‘the bounds
qf ju ice.  On the other band, wheére a claim
Jor reparationis brought by the perfon wwho
f fered the awrong, a court of common laww
can givé no reds ej.r and in fuch inflances com=
mon laww is defective.  And yet t/,ze ratio de-
cidendi is precyfely the fame in both tafes,
samely, the limited power qf a court qf com=
mon laww,

The z‘rm%grcf' on of a dééd or covenant 15 &
wrong that ought to be diftinguifbed from a
wrong that m _/leaa’.r amdn to make a covenant
or to grant a deed. The Sformer only belong s
to the chapter Of Covenants; the latter, to
the cbaj)ter Of the powers of a court of e«
quity to protect individuals from injuries,
For example, a man is fraudulently induced
to enter mto a com‘mf? the reparation of this
wrongy avbich is antecedent to the contrall,
canhot arife from the conirac? ; and Jfor that
reafon it is put under the cbapfer laft mention=
ed.

b 2 Pr~
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Preracke to the Prefent Edition.

/N ufeful book ought not to be a coftly book.

To bring this edition within a moderate
price, not only the fize js fmaller, but the pre=
[iminary di /courﬁ on the principles of morality
is left out, being publifbed more complete in
Sketches of the Hiftory of Man.

To mould the principles of equity into a re-
gular fyflem, was a bold undertaking. The
pleafure of novelty gave 1t a lufire, and made
every article appear to be in its proper place.
The fubject bemng more familiar in labouring
upon a fecond edition, the many errors I dif=
covered produced an arrangement differing con=
fiderably from the former. My fatisfaction
however in the new arrangement, “wwas mnot
entire : the errors I had fallen into produced
a a’egree of diffidence and a fi z/}zwon of more.
And neo, aﬁcr an interval of no fewer than
ten years, I jind the fufpicion but too well
Jounded, chiejly with refpect to the extenfive
chapter of deeds and covenants.  The many
divifions and fubdivifions of that chaptery I

Judged
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PREFACE X3

Judged af the time to be neceffary; - but after
pondering long and frequently upon them, I
becanie fenfible that they tend to darken rather
than to enlighten the fubjet. That chapter
is now divided into fewer and more diftinit
heads 5 which I expect will be found a confi
derable improvement. = In an inflitute of law
or of any other fiience, the analyzing it into
its conflituent parts, and the arranging every
article properly, is%of. JSupreme tmportance. One
would not conceive, without experience, how
greatly accurate diftribution contributes ‘to
clear conception. Before I was far advanced
i the prefent edition, the many errors I found
i the difiribution furprifed and vexed me. T
have beflowed much pains in correcting thefe
errors ; and yet I will not anfwer thgt there
are none left.  Many efcaped me before ; and
Jome may agam efcape me. No work of man
15 perfect : at s good however to be on the
mending band ; and in every new attempt, to
approach nearer and nearer to perfeltion. To
compile a body of law, the parts intimately
connecled and every link hanging on a former,
requires the utmoft effort of the human genus,
Have I not reafon to think fo, confidering how
smperfelt in that refpect the far greater part

of
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siv PR ET A CE

of law-books are; witnefs in particular the
Famous body of Roman law compiled under the
aufpices of the Emperor Fuftinian, remarkable
even among law-books for defective arrange-
ment ?  Let the candid reader keep this i
view, and be will be indulgent to the errors
of arrangement in this edition, gf after my ut=
moft application any remain.

But imperfect armngemmt in the former é=
ditions, is not the only thing that requires an
apology.  Frequent and ferious reflection on a
favourite fubject, have unfolded to me feve-
ral errors, flill more material, as they concern
the reafoning branch of my fubject. Thefe T
blufb for ; and yet, to acknowledge an erros
neous opimon, fits highter on my mind than to
perfevere in i,

CON-
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ExpranaTioN of fome Scorcn
law terms ufed in this Work.

Adjudication, is a judicial conveyance of
the debtor’s land for the creditor’s fe-
curity and payment. It correfponds to
the Englith Flegut.

Arreftment, defined, book 3. chap. 4.

Cautioner, a furety for a debt.

Cedent, aflignor. .

Contravention. An ac of contravention
fignifies the breaking through any re-
ftraint impofed by deed, by covenant,
or by a court.

Decree of forthcoming, defined, book 3.
chap. 4.

Fiar, he that has the fee or feu; and the
proprietor is termed far, in contradif=
tinction to the liferenter.

Gratuitous, /¢ Voluntary.

Heritor, a proprietor of land.

Inhibition, *defined, book 3. chap. 4.

Lefion, lofs, damage.

Purfuer, plaintiff,

Propone,
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ExPLANATION of ScoTcH law terms,

Propone. To propone a defence is to ftate
or move a defence.
Reduion, is a procefs for voiding or fet-
ting afide any confenfual or judicial
right. | '
Tercer, a widow that pofleffes the third
part of her hufband’s land as her legal

jointure.
Voluntary, in the law of Scotland bears i its

~proper fenfe as oppofed to involuntary.
A deed in the Englifth law 1s faid to be
- voluntary when it is granted without a
valuable confideration. In this fenfe it
- is the fame with gmtuztous in our law.
‘Wadfet, anfwers to a mortgage in the Eng-
lith law. A proper wadfet is where the
creditor in pofleflion of the land takes
the rents in place of the intereft of the
fum lent. An improper wadfet is where
the rents are applied for payment, firft
of the intereft, and next of the capital,
‘Writer, {crivener,
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INTRODUCTTI ON,

Qurty, fcarce known to our forefa-
thers, makes at prefent a great fi-
gure. - It has, like a plant, been tending
to maturity, {lowly indeed, but conftant-
ly; and at what diftance of time it fhall
arrive at perfeGtion, is perhaps not eafy
to foretell. Courts of equity have al-
ready acquired fuch an extent of jurif-
dicion, as to obfcure in a great meafure
courts of law. A revolution {o fignal, will
move every curious enquirer to attémpt,
or to wifh at leaft, a difcovery of the
caufe. But vain will be the attempt, till
firft a clear idea be formed of the differ-
ence between a court of law and a court
of equity. - The former we know follows
precife rules : but does the latter a& by
confcience folely without any rule? This
would be unfafe while men are the judges,
liable no lefs to partiality than to error:
nor could a court without rules ever have
attained that height of favour, and extent
VouL. I, A of
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2 INTRODUCTION.

of jurifdiGtion, which courts of equity en-
joy. Butif a court of equity be governed
by rules, why are not thefe brought to
light in a {yftem? One would imagine,
that fuch a {yftem fhould not be ufeful
only, but neceflary; and yet writers, far
from aiming at a {yftem, have not even
defined with any accuracy what equity is,
nor what are its limits and extent. -One
operation of equity, univerfally acknow-
ledged, is, to remedy imperfe&tions in the
common law, which fometimes is defec~
tive, and fometimes exceeds ji1f’c bounds ;
and as equity is eonftantly oppofed to
common law, a juft idea of the latter may
probably lead to the former. In order to
afcertain what is meant by common law,
a hiftorical dedu@ion is neceflary; which I
the more chearfully undertake, becaufe the
{ubje& feems not to be putin a clear light

by any writer.
~ After ftates were formed and govern-
ment eftablifthed, courts of law were in-
ir_ented to compel individuals to do their
‘duty.” This innovation, as commonly.
happens, was at firft confined within nar-
row bounds. To thefe courts power was
given to enforce duties effential to the exift-
ence
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INTRODUCTION. 3

ence of fociety; fuch as that of forbear-
ing to do harm or mifchief. Power was
alfo given to enforce duties derived from
‘covenants and promifes, fuch of them at
leaft as ‘tend more peculiarfy to the well-
being of fociety : which was an improve-
ment fo great, as to leave no thought of
proceeding farther; for to extend the au-
thority of a court to natural duties of e-
very fort, would, in a new experiment,
have been reckoned too bold. Thus, a-
mong the Romans, many paltions were
left upon confcience, without receiving
any aid from courts of law : buying and
felling only, with a few other covenants
eflential to commercial dealing, were re-
garded. Our courts of law in Britain
were originally confined within ftill nar-
rower bounds: no covenant whatever was
by our forefathers countenanced with' an
a@ion : a contra& of buying and felling
was not *; and as buying and felling is
of all covenants the moft ufeful in. ordi-
nary life, we are not at’ liberty to fuppofe
that any other was more privileged t.

~* Reg. Maj. lib, 3. cap. 10. Fleta, lib. 2. cap. 58.

§ 3. and 5.
t See Hiftorical Law-trads, tra& 2.

A 2 But
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4 INTRODUCTION:

But when the great advantages of 4
court of law were experienced,. its jurif=
diction was - gradually extended, with uni-
verfal approbation : it was extended, with
very few exceptions, to every covenant and
every promife: it was extended alfo to
other matters, till it embraced every ob-
vious duty arifing in ordinary dealings be-
tween man and man. But it was extend-
ed no farther ; experience having difcover-
ed limits,” beyond which it was deemed
hazardous to ftretch this jurifdition.
Caufes of an extraordinary nature, requi-
ring fome fingular remedy, could not be
{afely trufted with the ordinary courts, be~
caufe no rules were eftablithed to dire&t
their proceedings in fuch matters ; and
upon that account, fuch caufes were ap-"
propriated to the king and council, being
the paramount court (2). Of this nature

(@) We find the fame regulation among the
Jews: < And Mofes chofe able men out of all I{-
¢ rael, and made them heads over the people, ru-
- ¢ lers of thoufands, rulers of hundreds, rulers.of °
¢ fifties, and rulers of tens. . And they judged the -
“¢ people at all feafons : the hard caufes they brought -
““'unto Mofes, but every fmall matter they judged
¢ themfelves.”  Exodus, xviii, 25. 26.

were
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INTRODUCTION. ¢
were actions for proving the tenor or con-
tents of a loft writ; extraordinary remo-
~vings againft tenants poflefling by leafe
the caufes of pupils, orphans, and foreign-
ers; complaints againft judges and offi-
cers of law * and the more atrocious
crimes, termed, Pleas of the crown. Such
extraordinary caufes, multiplying greatly
by complex and intricate conne@ions a-
mong individuals, became a burden too
great for the king and council, - In order
therefore to relieve this court, extraordi~
nary caufes of a civil nature, were in Eng-
land‘devolved upon the court of chancery;
a meafure the more neceffary, that the
king, occupied with the momentous affairs
of government, and with foreign as well
as domeftic tranfactions, had not leifure
for private caufes. In Scotland, more re-
mote;, and therefore 1éfs interefted in fo-
reign affairs, there was not the {fame ne-
ceflity for this innovation: our kings,
howevér, addi¢ted to aétion more than to
‘contemplation, negleted in a great mea-
fure their privilege of being judges, and
fuffered caufes peculiar ‘to the king and

* See at 105. parl, 1487.

council
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council to be gradually affumed by other
fovereign courts. The eftablifhment of
the court of chancery in England, made
it neceflary to give a name to the more or+
dinary branch of law that is the province
of the common or ordinary courts : it is
termed, the Common Law : and in oppofi-
‘tion to it, the extraordinary branch devol-~
ved on the court of chancery is termed E-
quity 5 the name being derived from' the
nature of the juri{di¢tion, direCted lefs by
‘precife rules, than fecundum equum et bo=
nunt, or according to what the judge in
confcience thinks right (¢). Thus equity,
in its proper fenfe, comprehends every
matter of law that by the common law is
left without remedy; and fuppofing the
boundaries of the common law to be a-
{certained, there can no longer remain a-
ny difﬁculty about the powers of a court
of equity. But as thefe boundaries are

- (@) At curiz funto et jurifdiftiones, quz ftatuant -
ex arbitrio boni viri et difcretione fana, ubi legis
norma deficit. 'Lex enim non fufficit cafibus, fed ‘ad "
ca quz plerumque accidunt aptatur : fapientiffima
autem res tempus, (ut ab antiquis di€tum eft), et
novorum cafuum quotidie author et inventor. Ba-
cen de Aug. Scien. lib. 8. cap. 3. aphor. 32.

not
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not afcertained by any natural rule, the
jurifdi¢tion of common law muft de~
pend in a great meafure upon accident
and arbitrary pradice; and. accordingly
the boundaries of common law and:equi-
ty,. vary in different countries, and at dif-
ferent times in the fame country. We
have feen, that the common law of Bri-
tain was originally not fo extenfive as at
prefent ; and inftances will be mentioned
afterward, which evince, that the com-
mon law is in Scotland farther extended.
than in England.  Its limits are perhaps
not dccurately afcertained in any country ;
which is to be regretted, becaufe of the
uncertaipty that muft follow in the prac-
tice of law. It is lucky, however, that the
difeafe is not incurable: a good under-
ftanding between the judges of the differ-
ent courts, with juft notions of law, may;s
in time, afcertain thefe limits vv1th fuﬁi—t
cient accuracy. t

Among a plam people, ftrangers to. re-
finement and fubtilties, law-fuits may be
frequent, but never are intricate. Regu-
lations to reftrain individuals from doing.
mifchief, and to enforce performance of

covenants, compofed originally the bulk
of
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of the common law ; and thefe twa
branches, among our rude anceftors, feem-
ed to comprehend every f{ubje¢t of law.
The more refined duties of morality were;
in that early period, little felt, and lefs
regarded. But Jaw, in this fimple form,
cannot long continue ftationary : for in
the focial ﬁate under regular’ difcipline,
law ripens gradually with the human fa-
culties ; and by ripenefs of difcernment
and dehcacv of fentiment, many duties,
formerly negleéted, are found to be bind-
ing in confcience. Such duties can no
longer be neglected by courts of juffice;
and as they made no part of the common
law, they come naturally under the Juru"-
diction of a court of equity.

The chief obje&ts of benevolence confi-
dered as a duty, are ‘our relations, our be-
nefa@ors, our mafters, our fervants, &c.;
and thefz duties, or the moft obvious of
theny, come under the cognifance of com-
mon law. But there are other connec-
tions, which, though more tranfitory, pro--
duce a fenfe of duty. Two perfons fhut
up in the fame prifon, though no way
conneGted but by contiguity and refem-

blance of condition, are fenfible, however,
2 that
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that to aid and comfort each other is a
dutyincumbent on them. Two perfons,
thipwrecked upon the fame defert ifland,
are fenfible of the like mutual duty, And
there is even fome fenfe of this kind, a-
mong a number of perfons in the fame
thip, or under the fame military com-
mand.

Thus mutual duties among individuals
multiply by variety of' conneCtions; and
in the progrefs of fociety, benevolence be-
comes a matter of confcience in a thoufand
inftances, formerly difregarded. The du-=
ties that arife from conne@ions fo flender,
are taken under the jurifdition of a court
of equity ; which at firlt exercifes its ju-
rifdi¢tion with great referve, interpofing
in remarkable cafes only, where the duty
1s palpable. But, gathering courage from
fuccefs, it ventures to enforce this duty in
more delicate circumftances : one cafe
throws light upon another: men, by the
reafoning of the judges, become gradually
more acute in difcerning their duty: the
judges become more and more acute in
diftinguifhing cafes ; and this branch of
law is imperceptibly moulded into a fy=

Vor, L, . B - ftem
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ftem (2). In rude ages, ads of benevos

lence, however peculiar the connection
may be, are but faintly perceived to be
our duty: fuch perceptions become gra-
dually more firm and clear by cuftom and
refle@tion ; and when men are {o far en-
lightened, it is the duty as well as honour
of judges to interpofe *

This branch of equitable jurifdi&ion
{hall be illuftrated by various examples.
‘When goods by labour, and perhaps with
danger, are recovered from the fea after a
fhipwreck, every one perceives it to be the
‘duty of the proprietor to pay falvage. A
man ventures hig life to fave a houfe from
fire, and 1is fuccefsful ; no mortal can
doubt that he is intitled to a recompence
from the proprigtor, who is bencfited. If
a man’s aftairs by his abfence be in difor-

(¢) At curiz ille uni viro ne committantur, fed
¢x plaribus conftent. Nec decretaexeant cum filen-
tio & fed judices fem"ntiéc fue mtioﬁes adducant,

‘ idque palam, atque adftante corana; ut quod ipfa
poteftate fit liberum, fama tamen et exiftimatione fig
circumicriptum.

Bacon de 4:g. SL ent. lio. 8. ca, 3 at /0/ _,8‘

* See Effays on morality and natural religion, 16cond
edition, . 108, ‘

dery
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der, ought not the friend who undertakes
the management to be kept indemnis, the’
the fubje¢t upon which his money was
ufefully beftowed may have afterward
perithed cafually 2 Who can doubt of the
following propefition, That I' am in the
wrong to demand money from my debtor,
while I with-hold the {fum | owe him,
which perhaps may be his only refource
for doing me juftice? Such a proceeding
muft, in the common fenfe of mankind,
appear partial and oppreflive. By the
common law, however, no rexhedy is af=
forded in this cafe, nor in the others men~
tioned. But equity affords a remedy, by
enforcing what in fuch circumftances eve-
ry man perceives to be his duty. [ {hall
add but one example more: In a violent
ftorm, the heavieft goods are thrown over-
board, in order to difburden the fhip:
the proprietors of the goods preferved by

this means from the fea, muft be fenfible
that it is their duty to repair the lofs ; ; for
the man who has thus abandoned his
yoods for the common fafety, ought to

be in no worle condition than themfelves.
Equity diftates this to be their duty; and.
B2 | i
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if they be refractory, a court of equity
will interpofe in behalf of the fufferer.

It appears now clearly, that a court of
equity, commences at the limits of the
~common law, and enforces benevolence
where the law of nature makes it our du~
ty. And thus a court of equity, accom=
panying the law of nature in its gradual
refinements, enforces every natural duty
that 1s not provided for at common law.

The duties hitherto mentioned arife
from connections independent altogether
of confent.  Covenants and promifes alfo,
are the fource of various duties, The moft
obvious of thefe duties, being commonly
declared in words, belong to common law.
But every incident that can poflibly occur
in fulfilling a covenant, is feldom fore-
feen ; and yet a court of common law, in
giving judgement upon covenants, confi-
ders nothing but declared will, negleéting
incidents that would have been provided
for had they been forefeen. Further, the
indu&tive motive for making a covenant,
and its ultimate purpofe and intendment,
are circurnftances difregarded at common
law : thefe, however, are cépital circum-
{tances ; and juftice, where' they are ne-

gleCted,
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gle@ed, cannot be fulfilled. Hence the
powers of a court of equity with refpe&
to engagements, It fupplies imperfe@ions
in common law, by taking under confi-
deration every material circumftance, in
order that juftice may be diftributed in
the moft perfet manner. 1t fupplies a de-
fe¢t in words, where will is evidently more
extenfive : it rejects words that unwarily
go beyond will ; and it gives aid to will
where it happens to be obfcurely or im-
perfettly exprefled. By taking fuch liber-
ty, a covenant is made effeGtual according
to the aim and purpofe of the contraors;
and without fuch liberty, feldom it hap-
pens that juftice can be accurately diftri-
buted. |
In handling this branch of the fubje@,
it is not eafy to fupprefs a thought that
comes crofs the mind. The jurifdi&tion
of a-court of common law, with refpe@
to covenants, appears to me odd and un-
accountable.” To find the jurifdi®ion of
this' court limited, as above mentioned,
to certain duties of the law of nature,
without comprehending the whole, is not
fingular nor anomalous. But with refpect
to the circumftances that occut in the fame
caufe,
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caufe, it cannot fail to appear fingulary
that a court thould be confined toa few
of ‘thefe circumftances, negle&ting others
no lefs material in point of juftice. This
reflection will be fet in a clear light by a
fingle example. Every one knows, that
an Englith double bond was a contrivance
to evade the old law of this ifland, which
prohibited the taking intereft for money :
the profefiled purpofe of this bond 1s, to
provide for intereft and cofts, beyond
which the penal part ought not to be ex-
acted ; and yet a court of common law,
confined ftrictly to the words or declared
will, is neceflitated knowingly to commit
injuftice. The moment the term of payment
is paft, when there cannot be either cofts or
intereft, this court, inftead of pronouncing
fentence for what is really due, namely, the
fum borrowed, muft follow. the words of
the bond, and give judgement for the
double. This defe in the conftitution of'a
court, is too remarkable to have been cver-
locked : a remedy accordingly is provid=d,
though far from being of the moft perfe
kind 5 and that is, a privilege to apply to
the court of equity for redrefs. Far bet-
ter had it been, either to withdraw cove-
Rants
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pants altogether from the common law, orp
to impower-the judges of that law to de~
termine according to the principles of ju-
ftice (a). [ need fcarce obferve, that the
prefent refletion regards England only,
where equity and common law are appro-
priated to different courts. In Scotland,
and other countries where both belong to
the {ame court, the inconvenience men-
tioned cannot happen. Bat to return to
the gradual extenfion of eqmty, Wh1ch is
our prefent theme : .

A court of equity, by long and various
practice, finding its own ftrength and u-
tility, and impelled by the principle of
juftice, boldly undertakes a matter ftill
“more arduous ; and that is, to corre@ or
mitigate the rigour, and what evenin a
proper fenfe may be termed the injuffice of
common law. It is not in human forefight
to eftablith any general rule, ‘that, how-
ever {alutary in the main, may not be op—
preflive and unjuft in its application to
fome fingular cafes. Every wark of man

(a) And accordingly; by 4° Annz, cap. 16. § 13.
the defendant, pending ation on a double bond,
offering payment of principal, itereft, and coﬂ-,

ﬂmll bc difcharged by the cour te
muft
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‘muft partake of the imperfection of its
‘auther ; fometimes * falling - fhort of its
purpofe, and fometimes going beyond it.
1f with refpe&: to the former a court of e-
"quity be ufeful, it may be pronounced ne= -
ceflary with refpect to the latter ; for, in
fociety, it 1s certainly a greater object to
prevent legal oppreflion, which alarms e~
very individual, than to fupply legal de-
fe@s, fcarce regarded but by thofe imme-
diately concerned. The illuftrious Bacon,
upon this fubje@, exprefles himfelf with
great propriety : “ Habeant curie prazto~
“ riz poteftatem tam fubvenjendi centra
“ rigorem legls, quam fupplend1 defeCtum
“ legis. S1 enim porrigi debet remedium e
“ quem lex pr%terut multo magis ei quem
¢ yulneravit *.

All the variety of matter hitherto men-
tioned, is regulated by the principle of
juftice folely. It may, at firft view, be
thought, that this takes in the whole com-
pafs of law, and that there is no remain-~
ing field to be occupied by a court of e-
quity. But, upon more narrow infpec-
tion, we find a number of law-cafes inta

* De Aug. Scient. Lib, 8. cép. 3. aphor. 35.

S ~which

L]
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which: juftice enters not, but only utility,
Expediency requires that thefe be brought
under the cognifance of a court; and the
court of equity, gaining daily more weight
‘and authority, - takes naturally fuch mat-
ters under its jurifdiGion. I fhall give a
few examples. A lavith man fubmits to
have his fon made his interdi@or : this
agreement is not unjuft; but, tending to
the corruption of manners, by reverfing
the order of nature, it is reprobated by a
court of equity, as contra bonos mores. This.
court- goes farther: it difcountenances
many. things in themf{elves 1nd1Eerent,
merely becaufe of cheir bad tendency. A
pactum de quota htis is in itfelf innocent,
and may be beneficial to the client as well
as to the advocate: but to remove the
temptation that advocates are under to
take advantage of their clients jnftead of
ferving them faithfully, this court declares
againft fuch padions. A court of equity
goes {till farther, by confulting the public
intereft with relation to matters not other-
wife bad but by occafioning unneceflary
trouble and vexation to individuals. Henco
the origin of regulatxons tending to abridge
law-{uits,

Yo, I, | C , A



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15@%99 18

18 INTRODUCTION,

A mifchief that affe&@s the whole coms«
munity, figures in the imagination, . and
naturally moves judges to firetch out a
preventive hand. But what thall we fay
of a mifchief that affes one perfon only,
or buta few? An eftate, for example,
real or perfonal, is left entirely without
management, by the infancy of the pro-
prietor, or by his abfence in a .remote
country : he has no friends, or they are
unwilling to interpofe. It is natural, in
this cafe, to apply for public authority. A
court of common law, confined within
certain precife limits, can give ne:aid;
and. therefore it 1s neceflary, that a court
of equity fhould undertake cafes of this
kind; and the preventive remedy is eafy,
by naming an adminiftrator, or, as term-
ed in the Reman law, curator bonorum. A
fimilar example is, where a court of equi-
ty gives authority to fell the land of one
under a.ge,, .where the fale is neceflary for
payment of decbt: to decline interpofing,
would be ruinous to the proprietor; for
withqut authority of the court no man
will venture to.purchafe from one under
age. Here the motive is humanity to a
fingle individual : but it would be an ims

’ perfection
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perfection in law, to abandon an innocent’
perfon to ruiny when the remedy is o eafy.
In the cafes governed by the motive of
public utility, a-court of equity interpofes
as a court properly, giving or denying ac~-
tion, in order to anfwer the end purpofed :
but in the cafes now mentioned, ‘and in o-
thers fimilar, there is feldom occafion for a
procefs; the court a&ts by magifterial
powers.
The powers above fet forth affumed by
our courts of equity, are, in effed, the
fame that were aflumed by the Roman
Prator, from neceflity, without any ex-
prefs authority. “ Jus pretorium eft
“ quod pratores introduxerunt, adjuvan~
“ di vel fupplendi vel corrigendi’ juris Ci=
“ vilis gratia, propter utilitatemm publi=
11 cam —)\e.” : . /
Having given a hiftorical view of a
court of equity, from its origin to its pre=
fent extent of power and jurifdiction, I
proceed to fome other matters, which muft
be premifed before entering into particulars,
The firft I fhall infift on is of the great=
eft moment, namely, Whether a court of

* 1», § 1. De jufticia et jure.

C 2 equity
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equity be, or ought to -be, governed by
any general rules? To determine every
particular cafe according to what is juft,
~ equal, and falutary, taking in all circum-
{tances, is undoubtedly the idea of a court
of equity in its perfe@ion; and had we
angels for judges, fuch would be their
method of proceeding, without regarding
~any rules: but men are liable to prejudice
and error, and for that reafon cannot {afe-
ly be trufted with wunlimited powers.
Hence the neceflity of eftablifhing rules,
to preferve uniformity of judgement in
matters of equity as" wel]l as of common
law : the neceflity is perhaps greater in
the former, becaufe of the -variety and in-
tricacy of equitable circumftapces. Thus,
though a particular cafe may require the
interpofition of equity to corret a wrong
or fupply a defect; yet the judge ought
not to interpofe, unlefs he can found his
decree upon fome rule that is equally ap-
plicable to all cafes of the kind. ~ 1f he be
under no limitation, his decrees will ap-
pear arbitrary, though fubftantially juft :
and, which is worfe, will often be arbi-
trary, and fubftantially unjuft; for fuch -
too {frequently are’ human proccedings
when
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when fubjeted to no control.- General
rules, it is true, muft often produce de-'
crees that are materially unjuft; for no
rule can be equally juft in its application to
awhole clafs of cafes that are far from being
the fame in every circumftance: but this
inconvenience muft be tolerated, to avoid
a greater, that of making judges arbitrary.
A court of equity is a happy invention to
remedy the errors of common law: but
this remedy muft ftop fomewhere; for
courts cannot be eftablithed without end,.
to be checks one upon another. And
hence it is, that, in the nature of things,
there cannot be any other check upon .a
court of equity but general rules. Baicon
exprefles himfelf upon this-fubje® with
his ufual elegance and perfpicuity :  Non
“ fine caufa in ufum venerat apud Roma-
“ nos album pratoris, in quo prafcripfit
~ et publicavit quomodo ipfe jus diturus
“ eflet,.  Quo exemplo judices in curiis
pratoriis, regulas fibi certas (quantum
fieri poteft) proponere, eafque publice
' aflﬁgere, debent. Etenim optima eft
*¢ lex, quz minimum  relinquit arbitrio

“ judicis,
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“ judicis, optimus judex qui minimunt
 fibi ¥ 1 .

- In perufing the following treatife, it-will
be difcovered; that' the *conneions re~
garded by a court of equity feldom arife
from perfonal circumftances, fuch as birth,
refemblance of condition, or even blood,
but generally from fubjeéts that in com-
mon language : are denominated goods.
Why fhould a court, aétuated by the
fpirit- of refined juftice, overldok more
fubftantial ties, to apply itfelf folely to the
grofler connections of intereft ? doth any:
conne@ion founded on property make-an
impreflion equally ftrong with that of
friendfhip, or blood-relation, or of coun-
try ? doth not the law of nature form du-
ties on the latter, more binding in con-
{cience than on the former? Yet the more
conicientious duties are left commonly to
fhift for themfelves, while the duties
founded on intereft are fupported and en-
forced by courts of equity. This, at firft
view, looks like a prevailing attachment to
riches ; but it is not o in reality. The
duties arifing from the -connecion laft

* De aug. fcient, 1. 8, cap.3. aph. 46.

mentioned,
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mentioned, are commoaly afcertained and
circumicribed; fo-as to be fufeeptible of a
general rule to govern all cafes of the
kind. * This is feldom the cafe of the o=
ther natural duties; which, for that rea-
{on, muft be left upon confcience, with-
out receiving any aid from ‘a court of e~
quity. - There are, for example, not many
duties more firmly rooted in our I}aturé
than that of charity; and, upon that ac-
count, a -court of equity will naturally be
tempted to interpofe 'in its behalf. But
the extent of this duty depends on fuch a
variety of cir.cumﬁan,cés, that the wifeft
heads would in vain labour to bring it
under general.rules: to tryft, therefore,
with any. court, a power to dire& the cha-
rity of individuals, is a remedy which to
fociety would be more hurtful than the
difeafe; for inftead of enforcing this duty
in any regular manner, it would open a
wide door to.legal tyranny and oppreflion.
Viewing the matter in this light, it will
appear, that fuch duties are left upon con=
{cience, not from negle@ or infenfibility,
but from the difficulty of a proper reme-
dy. And when fuch duties can be brought
under a general rule, I except not even gra-

titude,
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titude, though in the main little fufceptible
of circumf{cription; we fhall fee afterward,.
ghat a court of eqmty dechnes not to mter—
,pofe “ | v
" In this work will be found feveral in=
ftances where equity and utility are in op-
pofition; and when that happens, the que-
ftion is;, Which of them ought to prevail:?
Equity, when it regards the intereft of a
few individuals only, ought to yield to u-
tility when it regards the whole fociety.
It is for that very reafon, thata court of
equity is bound to formits decrees upon
" general rules;. for this meafure regards the
whole fociety by preventing arbn:rary pro-
ceedings.
It is commonly obferved that equltable
rights are'lefs fteady and permanent than
thofe of common law : the reafon will ap-
pear from what follows,, A rwht 1s per-
manent or flutuating according' to the
circumftances upon which it is founded.
*The circumftances that found a right at
common law, ‘being always few and
‘weighty, are not variable : a bond of bor-
rowed money, for example, muft fubfift
till it be paid. A claim in equity, on the
contrary, {eldorn arifes witheut a multipli-
I city
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city of ‘circumftances; which make it lefs
permanent, for if ‘but a fingle circum~
ftance be withdrawn, .the claim is gone.
Suppofe, for example, that an infeftment
of annualrent is affigned. to a creditor for
his fecurity : - the creditor ought to 'draw
his payment out of the intereft before
touching the capital ; which is an equi-
table rule, becaufe it i1s favourable to the
aflignor or cedent, without hurting the af=
fignee. " But if the cedent have another
creditor who arrefts the intereft, the equi-
table rule now mentioned ceafes, and gives
place to another ; which is, that the. af-
fignee ought to draw his payment out of
the capital, leaving the intereft to be drawn
by the arrefter.. Let us next fuppofe, that
the cedent hath a third creditor,. who after
the arreftment adjudges the capital. This
new circumftance varies again the rule of
equity : for though the cedent’s intereft
weighs not in oppofition to that of his cre~
ditor arrefting, the adjudging creditor and
the arrefter are upon a level as to every e~
quitable confideration; and upon that ac-
“count, the aflignee, who is the preferable
«creditor, ought to deal impartially between
them : if he be not willing to. take pay-

VoL, L, D meng
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ment out of both fubje@s proportionally,
but only out of the capital, or out of the
intereft; he ought to. make an aflignment
to the poftponed creditor, in order to re-
drefs the inequality ; and if he refufe to do
this act of Juf’uce, a court of equity will
interpofe.

This example fhows the mutabxhty of
equitable claims : but there is a canfe
which. makes them appear {till more mu-
table than they are in reality. ‘The ftrong-
eft notion is entertained of the ftability of
a right of property; becaufe no man can
be deprived of his property but by his own
deed. ' A claim of debt is underftood to be
ftable, but in an inferior degree; becaufe
payment puts an end’to it without the will
of ‘the creditor. But equitable rights,
which commonly accrue to a man without
‘any deed of his, are often loft in the fame
manner ; and they will naturally be deem-
ed tranfitory and fluctuating, when they
depend {o little on the will of the perfons
who are poffeflfed of them.

In England, where the courts of  equi-
ty and common law are different, the
boundary. between . equity and common
law, where the legiflature doth not inter-

pofe,
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pofe, will remain always the fame.. But
in Scotland, and other countries where e-
quity and common law are united in one
court, the boundary varies imperceptibly ;
for what originally is a rule in equity,
lofes its character when it is fully efta~
blithed in praétice; and then it is confi=
dered as common law : thus the affio ne-
gotiornm geforum, retention, falvage, &c.
are in Scotland fcarce now confidered as
depending on principles of equity.” But
by cultivation of fociety, and praétice of
law, nicer and nicer cafes in equity be-
ing daily unfolded, our notions of equity
are preferved alive; and the additions'made
to that fund, fupply what is Wlthdrawn
from it by common law, )

What is now faid fuggefts a queftion,
no lefs intricate than important, Whether
common law and equity ought to be com=
mitted to the fame or to different courts.
The profound Bacon gives his opinien in
the following words: "¢ Apud nonnullos
“ receptum eft, ut jurifdictio, ‘quz decer-
“ nit fecundum ®quum et bonum, atque
“ illa altera, qua procedit fecindum jus
“ ftri¢tum, iifdem curiis deputentur : a-
e pud alios autem, ‘ut diverfis: omnmo
D2 “ placet
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“ placet curiarum feparatio.  Neque enim
¢ fervabitur diftinéio cafuum, fi fiat com=
“ mixtio jurifdiGtionum : fed arbitrium -
““ legem tandem trahet *” Of all ‘que-
ftions thefe which concern the conftitution
of :a fate; and- its political intereft, _being
the moft involved in circumiftances, are
the moft difficult to be brought under pre-
cife rules. . ‘I pretend not to .deliver any
opinion; and feeling in myfelf a bias a-
gainft ‘the great authority mentioned; I
fcarce venture to form an opinion. Itmay
be not. improper, however, to hazard a
few obfervations, preparatory to a more
accurate difcuflion. I feel the weight of
the argument urged-in the paflage above
quoted. In the fcience of jurifprudence,
it is undoubtedly of great importance, that
the boundary between equity and com=
mon law be clearly afcertained; without
which we fhall in vain hope for juft deci~
-fions : ' a judge, who is uncertain whether
the -cafe -belong to' equity or to common
law, cannot have a clear conception what
judgement ought to be pronounced. But
a court that judges of both, being relie~

* De aug. fcient. 1.8. cap. 3. aph. 44.
ved
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ved from determining this - preliminary
point, will be apt to lofe fight altogether
of the diftinion between ‘common law
and equity. On the other hand, may it
not be urged, that the dividing among
different courts things - intimately conneét-
ed, bears hard upon- every one who has a
claim to profecute ? Before bringing  his
a®ion, he muft at his peril determine-an
extreme nice point, Whether the cafe be
governed by common law, or by equity.
An error in that preliminary point,-though
not fatal to the caufe becaufe a remedy i1s
provided, is, however, producive of much
trouble and expence. Nor 1s the moft
profou\nd knowledge of law fufficient al-
ways to prevent this evil; becaufe it can-
not always be forefeen what plea will be
put in for the defendant, whether a plea in
equity or at common law. In the next
place, to us in Scotland it appears ex-
tremely uncouth, that a court thould be fo
conftituted, as to be tied down 1n many
inftances to pronounce an iniquitous judge-
ment. This not only happens frequently
with refpe&t to covenants, as above men-
tioned, but will always happen where a
claim founded on common law, which

muft
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muft be brought before a court of comw
mon law, is oppofed by an. equitable de-
fence, which cannot be regarded by fuch
‘a' court. Weighing thefe. different ar-
guments with fome attention, the pre-
ponderancy feems to be on the fide of
an united jurifdiction; fo far at leaft, as
that the-court before which a claim is re-
gularly brought,. thould be impowered to
judge of every defence that is laid againft
1t.  The {fole inconvenience of an united
jurifdiction, .that it tends to blend com-
mon law with equity, may admit a reme-
dy, by an inftitute diftinguifhing with ac-
curacy their boundaries : but the inconve-~
nience of a divided jurifdiGtion admits not
~ any effe¢tual remedy. Thefe hints are
fuggefted with the greateft diffidence; for
I cannot be ignorant of the bias that natu-
rally is produced by cuftom and eftablifhed
practice.

In Scotland, as well as in other civilized
countries, the King’s council was original-~
ly the only court that had power to reme-
dy defe@s or redrefs injuftice in common
law. ‘To this extraordinary power the
court of feflion naturally fucceeded, as be-

| Cing
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ing the fapreme court in civil masters; for
in every well-regulated fociety, fome one
court muft be trufted with this power, and
no court more properly than that which s
fupreme. It may at firft fight appear fur-
prifing, that no mention is made of this
extraordinary power in any of the regula-
tions concerning the court of feflion. Itis.
probable, that this power was not intend-,
ed, nor early thought of; and that it was
introduced by neceflity. That the court
itfelf had at firft no notion of being pof-
fefled of this power, is evident from the
a& of federunt November 27. 1592, de-
claring, “ That in time coming they will
‘ judge and decide upon claufes irritant
“ contained in contrads, tacks, infeft-
ments, bonds, and obligations, precife-
“ ly according to the words and meaning
¢ of the fame;” which in effeét was de-
claring themfelves a court of common law,
not of equity. But the miftake was difco-
vered: the a& of federunt wore out of
ufe; and now for more than a century,
the court of feflion hath aéed as a court of
equity, as well as of common law. Nor
is it rare to find powers unfolded in prac-
tice, that were not in view at the inftitu-

tion

(13
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tion of a'court. - When the Roman Pretor.
was created to be -the fupreme judge, in
place of the confuls, there is no appearance
that any inftructions were given him con-
cerning matters of equity. And even -as
to the Englith court of chancery, though
originally a court of equity, there was not
at firft the leaft notion entertained of that
extenfive jurifdi®ion to which in later
times it hath juftly arrived.

. In Scotland, the union of common law
with equity in the fupreme court, appears
to have had an influence upon inferior
courts, and to have regulated their powers -
with refpe to equity. The rule'in gene-
ral is, That inferior courts are confined to
common law: and hence it 1s that an ac-
tion founded merely upon equity, fuch as
a reduction upon minority and lefion, up-
on fraud, &c. is not competent before an
inferior court. But if againft.a procefs
founded on common law an equitable de-
fence be ftated, it is the pracice of inferior
courts to judge of fuch defence. Imitation
of the fupreme court, which judges both
of law and equity, and the inconvenience
of removing to another court a procefs:
that has perhaps long depended, paved the
g ;o - way
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way to this enlargement of power. An-
other thing already taken notice. of, tends
to enlarge the powers of our inferior courts
more and more ; which is, that many
actions, founded ' originally on equity,
have by long pradtice obtained an efta-
blithment fo firm as to be reckoned
branches of the common law. This isthe
cafe of the ati0 negotiorum geflorum, of re-
compence, and many others, which, for
that reafon, are now commonly-fuftained
in inferior courts. |

Our courts of equity have advanced far
in feconding the laws of nature, but have
not perfected their courfe. Every clear
and palpable duty is countenanced with an
aCtion; but many of the more refined du-
ties, as will be feen afterward, are left fill
without remedy. Until men, thoroughly
humanized, be generally agreed about
thefe more refined duties, it is perhaps the
more prudent meafure for a court of equity
to leave them upon confcience. Neither
doth this court profefs to take under its
protection every covenant and agreement.
Many engagements of various forts, the
fruits of idlenefs, are too trifling, or too
Judicrous, to merit the countenance of

Vor. L. -k law :
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law: a court, whether of common law or
of equity,” cannot preferve its dignity if it
defcend to fuch matters. Wagers of all
forts, whether upon horfes, cocks, or ac=
cidental events, are of this fort. People
may amufe themfelves, and men of eafy
fortunes may pafs their whole time in that
manner, becaufe there is no law againft
it; but paftime, contrary to its nature,
ought not to be converted into a ferious
matter, by bringing the fruits of it into
a court of juftice. This do&rine feems
not to have beeh thoroughly underftood,
when the court of feflion, in a cafe re=
ported by Dirleton, {uftained action upon
what is called there a fponfio ludicra. A
man having ‘taken a piece of gold, un-
der condition to pay back a greater fum
in cafe he fhould be ever married, was af-
ter his marriage fued for performance.
The court fuftained procefs ; though feve-
ral of the judges were of opinion, that
Jponfiones ludicre ought not to be authori-
fed *. But in the following remarkable
cafe, the court judged better. In the year
1698, a bond was executed of the follow-

* February 9. 1676.
ing
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ing tenor. “ I Mr William Cochran of
“ Kilmaronock, for a certain fum of mo-
“ ney delivered to me by Mr John
“ Stewart younger of Blackhall, bind and
“ oblige me, my heirs and fucceflors, to
“ deliver to the faid Mr John Stewart, his
“ heirs, executors, and aflignees, the {fum
“ of one hundred guineas in gold, and
“ that fo foon as I, or the heirs defcend-
“ ing of my body, fhall fucceed to the
“ dignity and eftate of Dundonald.” This
fum being claimed from the heir of the
obligor, now Earl of Dundonald, it was
obje@ed, That this being a Jponfia ludicra
ought not to be countenanced with an ac-
tion. It was anfwered, That bargains like
the prefent are not againft law; for if
purchafing the hope of fucceflion from a
remote heir be lawful *; it cannot be un-
lawful to give him a fum on condition of
receiving a greater when he fhall fucceed.
If an heir pinched for money procure it
upon difadvantageous terms, equity will
‘relieve him : but in the prefent cafe there
is no evidence, nor indeed fufpicicn, of
inequality, It was replied, That it tends.

N

* S¢e Fountainhall, July 29. 1708, Rag contra Brown.

E 2 not
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not to the good of fociety to fuftain action
upon fuch bargains : they do not advance
commerce, nor contribute in any degree
to the comforts of life ; why then fhould
a court be bound to fupport them? Itis
fufficient that they are not reprobated, but
left upon confcience and private faith.
The court refufed to fuftain a@tion ; refer-
ving it to be confidered, whether the pur-
* {uer, upon proving the extent of the fum

given by him, be not intitled to demand it
back *.

The multiplied combinations of indi-

~ viduals in fociety, fuggeft rules of* equity

fo numerous and various, that in vain
would any writer think of colleting all of
them. From an undertaking which is in
a good meafure new, all that can be ex-
pected is a collection of fome of the capi-
tal cafes that occur the moft frequently in
Jaw-proceedings.  This colleGtion will
comprehend many rules of equity, fome
of them probably of the moft extenfive
application. Nor will it be without pro-
fit, even as to {ubje@s omitted ; for by
diligently obferving the application of  e-

* Feb. 7. 1753, Sir Michael Stewars of Blackhall con«
tra Earl of Dundonald,

quitablg
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quitable principles to a2 number of leading'
cafes, a habit is gradually formed of rea-
foning corre@ly upon matters of equity,
which will enable us to apply the fame

principles to new cafes as they occur.
'Having thus given a general view of my
fubje, 1 thall finifh with explaining my
motive for appearing in print. Pradtifing
lawyers, to whom the fubje¢t muft alrea-
dy be familiar, require no inftruGion.
This treatife is dedicated to the ftudious
in general, fuch as are fond to improve
their minds by every exercife of the ratio-
nal faculties. Writers upon law are too
much confined in their views : their
works, calculated for lawyers only, are in-
volved in a cloud of obfcure words and
terms of art, a language perfectly un-
known except to thofe of the profeflion,
‘Thus it happens, that the knowledge of
law, like the hidden myfteries of fome Pa-
gan deity, is confined to its votaries; as
if others were in duty bound to blind and
implicit fubmiffion. But fuch fuperfti-
tion, whatever unhappy progrefs it may
have made in religion, never can prevail
in law : men who have life or fortune at
ftake, take the liberty to think for them-
felves;
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felves; and are no lefs ready to accufe
judges for legal oppreflion, than others for
private violence or wrong. Ignorance of
law hath in this refpe&t a moft unhappy
effe@ : we all regard with partiality our
own intereft; and it requires knowledge:
no lefs than candour, to refift the thought
of being treated unjuftly when a court
pronounceth againft us. Thus peevithnefs
and difcontent arife, and are vented a-
gainft the judges of the land. This, in a
free government, is a dangérous and in-
fetious fpirit, to remedy which we cannot
be too folicitous. Knowledge of thofe ra-
tional principles upon which law is found-
ed I venture to fuggeft, as a remedy no
lefs efficacious than palatable. 'Were fuch
knowledge univerfally fpread, judges who
adhere to rational principles, and whao
with fuperior underftanding can reconcile
law to common fenfe, would be revered
by the whole fociety. The fame of their
integrity, {upported by men of parts and
‘reading, would defcend to the. loweft of
the people; a thing devoutly to be wifh-
ed! Nothing tends more to f{weeten the
temper, than a conviction of impartiality
in judges; by which we hold ourfelves fe-
| cure:
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cure againft every infult or wrong. By
that means, peace and concord in fociety
are promoted ; and individuals are firely
difciplined to fubmit with the like defe-
rence to all other alts of legal authority.
Integrity i1s not the only duty required in
a judge : to behave fo as to make every
one rely upon his integrity, is a duty no
lefs effential. Deeply imprefled with thefe
notions, I dedicate my work to every lover
of {cience; having endeavoured to explain
the fubje in a manner that requires in
the reader no particular knowledge of mu-
nicipal law. In that view I have avoided
terms of art; not indeed with a fcrupu-
Jous nicety, which might look like affec-
tation; but {fo as that with the help of a
]aw-d1éhonary, what I {fay may eaﬁly be
apprehended.

ORDFR a beauty in every compofition,
is eflential in a treatife of eqmty, which
comprehends an endlefs variety of matter.
To avoid obfcurity and confufion, we
muft, with the ftriGeft accuracy, bring
under one view things intimately conne&-
ed, and handle feparately things uncon-
‘nected, or but flightly conne@ted. Two

I great
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great principles, juftice and utility, govern
the proceedings of a court of equity; and
every matter that belongs to that court, is
regulated by one or other of thefe princi-
ples. Hence a divifion of the prefent work
into two books, the firft appropriated to
juftice, the fecond to utility; in which I
have endeavoured to afcertain all the prin-
ciples of equity that occurred to me. I
thought it would benefit the reader to have
thefe principles illuftrated in a third book,
where certain important fubjeéts are fe-
le@ed to be regularly difcuflfed from be-
ginning to end ; fuch as furnifh the moft
frequent opportunities for applying the
principles afcertained in the former part of
the work, |

PRIN-





