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[7 R. 465. If the tenant removes or sells
the sequestrated effects, he is liable to
imprisonment on a summary petition for
breach of sequestration. See Kippen, 30
June 1846, 8 D. 957.] See Bell on Leases,
1. 369, 389; ii. 30, 318; Hunter's Landlord
and Tenant, ii. 415; [Ersk. B. ii. tit. 6,
§ 60; Bell's Princ. § 1244 ; Rankine on
Leases, 352; M‘Glashan’s Sher. Court Prac.
§ 2184 ; Dove Wilsow’s Sher. Court Prac.
492; Lees’ Small Debt Handbook, 36.] See
Hypothec.

SERANTERIZE ; was, according to
Skene, a tenure common in England.
¢“(Qrande seriantye” was where a man held
his lands of the King, with the reddendo
of passing with him in his host, or bearing
his banner with him in his wars, or leading
his host or army. * Petit seriantye” was
when one held his lands of the King,
paying a knife or buckler, a sheaf of
arrows, or the like service ; 18 Edw. I ;
Skene, h. t.

SERIANT ; according to Skene, serjeant
is he who, at the command of the magis-
trate, encloses or locks in prison guilty
persons delated, or suspected of any crime.
Seriandus curicee, the serjeant of the court,
the officer or executor of letters or sum-
monses; Skene, h. t. See Recordum.

SERJEANTS-AT-LAW ; in England,
[barristers of a superior degree, to which
they are called by writ under the Great
Seal. Formerly they were supposed to
serve the Crown; hence their name, ser-
jeants or servientes ad legem. Until the
act 9 & 10 Vict. c¢. 54, the serjeants-at-
law enjoyed the exclusive privilege of
practising in the Court of Common Pleas ;
and until the Judicature Act of 1873 (§ 8),
every judge of a common law court required
to have the degree of serjeant-at-law. Of
late years this degree has been gradually
supplanted by that of Queen’s Counsel, and
the extinction of the order of serjeants is
merely a question of time. Sweet’s Law

Dictﬁ]

SERPLATH; in the old Scottish com-
putation of weights and measures, contained
fourscore stones, a term chiefly used in
the accounts of merchants and shipmasters
(skippers). A “sek” (sack) of wool con-
tained 24 stones, and by the daily calcula-
tion of merchants, 40 stones Troy, although
this was not invariable. Xach stone Troy
contained 16 pounds Troy, and each pound
16 ounces. Each ‘“tunne” contained 6
cwt. Troy, and each cwt. fivescore pounds,
or 6} stones Troy. “A last of gudes

fured hame” (imported), commonly con-

tained 12 barrels, or half a serplath. A
last was two packs, and each pack was as
great as half a sack of wool-skins, and
contained in weight 36 ¢ Sprusse” stones.
A Sprusse stone contained 28 pounds Troy.
For every last of wax imported by strangers
there were 14 ship pounds, and imported
by Scotch shipmasters, 12 ship pounds.
There were 12 great or 13 small barrels for
the last of tar, pitch, and such like wares.
By strangers 24, and by Scotch “ skippers,”
18 barrels of rye-meal were imported for
the last; and a last of rye was sometimes
18 and sometimes 19 bolls in measure.
Ten packs of wool made a last of wool.
Ten hides made a daiker, and 20 daikers
made a last; 12 dozen of gloves or “ledder
poyntes ” made a gross, and a great gross
contained 12 single gross. Ten stones
of brass made a barrel. Six barrels of
English drinking beer made a tun. Twelve
barrels of salmon were bought for the last ;
but in “ furing ” them over the sea, skippers
counted only 9 barrels for the last. The
fidder of lead contained nearly 6 score and
8 stones. A “schip pound” contained
161 stones of Scotch Troy weight. Six-
score skins or ells of woollen cloth were
counted to the hundred. Skene, h. . See
Weights and Measures.

SERVANT ; is one who hires his service
at a certain rate. See Location. Master
and Servant. [ Workman.]

SERVANTS’ WAGES. See Wages.

SERVICE OF AN HEIR. Before an
heir can regularly acquire a right to the
estate of his ancestor, he ought to be served
heir. Such service is one of the old forms
of the law of Scotland, which proceeded,
[until recently,] upon a brieve, and included
in it the verdict of a jury, fixing the right
and character of the heir to succeed to the
estate of the ancestor. An heir before his
entry is termed apparent heir, and as such
possesses certain rights ; [but see] Apparent
Heir. The heir, who desires to complete
his title, may either proceed by a service,
or he may, on satisfying the superior of his
propinquity, and of his right to receive an
entry, obtain from him a writ of clare con-
stat, infeftment on which will complete the
heir’s title. See Clare Constat. Or the
heir may grant a trust-bond to a confiden-
tial friend, who, having charged him, as
his debtor, to enter, may adjudge, and in
that way acquire a title by an adjudication,
which will enable the heir, by means of
his trustee, and without incurring a repre-
sentation, to try the effect of any right the
ancestor may have given. And if the
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estate be in this way cleared of any claims,
the confidential adjudger may transfer to
the heir the whole right under the adjudi-
cation. See Adjudication on Trust-Bond.

Where the title is to be completed by
service, the form of the procedure will be
affected by circumstances. Where the an-
cestor has died feudally vested in the estate,
the heir must complete his title by a special
service; and on this special service, he
must be infeft ; for if he should die after
being served heir in special, but without
being infeft, the whole procedure falls, and
the next heir who enters disregards the
special service, and enters to the person
last infeft, as if no such service had been
expede by the person who died uninfeft.
Where, again, the ancestor was not infeft,
but held personal rights to the subject, as
dispositions with unexecuted procuratories
or precepts, the heir, in place of a ‘special
service, expedes a general service, in virtue
of which he acquires a complete right to the
unexecuted procuratories and precepts, and
may be forthwith infeft on them, precisely
as his predecessor might have been. And
should he die without being infeft, still the
personal rights are thus completely trans-
ferred to him, and will pass to his own
heir-at-law, who, in order to acquire right
to the unexecuted procuratories and pre-
cepts, must be served heir in general to
him, and not to the former proprietor. [The
mode of service originally in use was
altered by the Service of Heirs Act, 1847
(10 & 11 Vict. c. 47); and it is therefore
necessary to consider separately the pro-
cedure before and after the date of that
act.

[L. Procedure prior to 1847.]

The general service proceeded on a brieve
issuing from Chancery. A note was given
in to Chancery stating the nature of the
brieve required; that it must be a brieve
directed to such a judge ordinary (and any
Jjudge ordinary was competent in the general
service), for serving the claimant heir in
general to his angestor—care being taken to
describe the heir in his proper character. A
brieve was then issued from Chancery and
delivered to the claimant’s agent, contain-
ing all the heads of the brieve in a special
service, for there was no distinction in the
terms of the brieve, farther than in the
character of the heir, as described in the
brieve. This brieve was proclaimed and
published at the head burgh of the juris-
diction within which the heir was to be
served, which superseded the necessity of

any personal service. It was not necessary
to summon a jury ; any fifteen persons (the
number of which the jury consists) who
might be in court, or who might be selected
by the claimant’s agent, were allowed to
act as jurors. See Inquest. At the dis-
tance of fifteen days after the publication,
the service proceeded before the judge.
The inquest were sworn by the judge to act
faithfully. The heir, or one acting for him,
then produced his claim, which stated his
relationship, and claimed that he might be
served heir under the character stated in the
brieve. Evidence was also produced in sup-
port of the claim. Under the general ser-
vice there were only two of the heads of the
brieve inquired into, viz., 1. Whether the
deceased died at the faith and peace of the
Queen, which was presumed, unless the con-
trary were asserted; and 2. Whether the
claimant were the real and lawful heir. The
propinquity required to be proved; but
where a degree of propinquity was proved, it
was presumed to be the nearest ; and, in the
same way, the person was presumed a lawful
heir, unless the contrary were asserted. The
jury, if satisfied on these heads with the evi-
dence laid before them, served the claimant,
and their sentence was attested by the judge
and retoured to the Chancery, whence the
brieve issued. From the Chancery a certi-
fied copy was given out which was called a
retour. A general service established the
right of the person served to the character
of heir, and also vested those rights which
did not require infeftment.

The special service, in like manner, pro-
ceeded on a brieve issued from Chancery,
but directed, not to any judge ordinary, as
in the former case, but to the sheriff of the
county within whose territory the lands
lay, to which the heir was to be served.
The brieve was published at the head burgh
of the jurisdiction, and the service might
proceed fifteen days after the publication.
The jury, consisting of the same number
(fifteen), were selected or taken ex astanti-
bus, in the same manner as in the general
service ; and the claim was made, and the
evidence in like manner laid before this
jury or inquest. The heads of the. brieve
in the special service were—1. That the
deceased died at the faith and peace of the
Queen : this was presumed. That he died
infeft : this was proved by production of the
investiture of the estate. The precise period
of the death required also to be proved, to
show how long the lands had been in non-
entry. 2. That the claimant was the next
and lawful heir : this was proved by parole
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evidence, the testimony even of the jury-
men being admitted; and propinquity being
proved, the degree was presumed to be the
nearest in existence ; but where the pro-
pinquity was remote, ancient deeds, specify-
ing the relationship, were received in evi-
dence. 3. Of whom the lands are held :
this was proved by the ancestor’s charter.
4. By what tenure they were held: this
was also proved by the charter. 5. What
was the extent of the lands, old and new:
this was proved by the production of a
former retour; or, where there was none,
by the report of an accountant, stating the
extent at the same rate with the neighbour-
ing lands in the same county, in proportion
to the valued rents of the said lands. 6.
That the claimant was of lawful age: this
was affirmed by the jury, whatever the age
of the claimant might be. 7. In whose
hands the fee had been since the death of
the ancestor : this was no further answered
than to prove liferents where they existed,
as they excluded non-entry, while they
lasted. These heads being proved, the
jury served the heir, and the judge retoured
the service to Chancery ; an extract from
which, as in the case of the general service,
was called the refour of the heir’s service.
The general service was completed as soon
as it was retoured ; and all the right which
a general service could give was thencefor-
ward vested in the person served. The
special service, as already observed, carried
no right to the heir served, until his title
was completed by sasine. Where the lands
held of the Crown, the heir applied to the
Chancery ; and, upon production of his
retour, a precept was issued of course,
directed to the sheriff of the county, re-
quiring him to infeft the heir, and to take
security for the non-entry and relief duties ;
and the precept required to be executed
before the next term, or it could not be
executed at all, and a new one had to be
applied for. On this precept the heir was
infeft, and his title to the estate of his
ancestor thereby completed. See Post
Proximum Terminum. Where the lands
held of a subject, the heir might obtain a
precept of clare constat from the superior,
proceeding on a narrative of his special
retour; and infeftment on that precept
completed his title; but if the superior
refused, the heir might, under 20 Geo.
IL. c. 50, upon production of his special
retour to the Court of Session, obtain a
warrant to charge the superior to receive
him within fifteen days; and on payment
of the non-entry and relief duties, and pro-

duction of the ancient titles, the superior
was bound to give his precept in terms of
the ancient rights. See Charge to Enter.
Charter. But if the superior still delayed,
a precept might be obtained from Chancery
for infefting the heir. Where the superior
was unentered, in place of being charged
under the 20 Geo. II., he was charged to
enter himself heir, and thus to complete
his title to the superiority, in terms of the
act 1494, c. 58, within forty days, that he
might be in a situation to receive his
vassal’s heir; and if he failed so to do, he
lost the casualties which he might have
claimed. Buthe did not lose the feu-duties;
these remained due to the immediate
superior ; and the heir proceeded against
the higher superiors, successively, on their
respective refusals, until he arrived at the
Crown, from whom a precept was obtained

without the necessity of a charge. In one-

or other of these ways was the title of the
heir holding of a subject-superior com-
pleted.

[2. Procedure since 1847.

[The new and simpler procedure, with
regard to the service of heirs, introduced by
the Service of Heirs Act, 1847, was re-
enacted with alterations, by the Consolida-
tion Act, 1868 ; and the provisions of § 27
to 58 of the latter act, read along with cer-
tain amendments made by the Conveyancing
Act, 1874, constitute the existing code of
regulations on this subject. By § 27 of the.
act of 1868 the old procedure by brieve of
inquest from Chancery is declared incompe-
tent, and it is provided that “every person
desirous of being served heir to a person
deceased, whether in general or in special,
and in whatsoever character, . . .. . shall
present a petition of service to the sheriff,”
in manner set forth in the act. By § 28,
“in every case in which a general service
only is intended to be carried through,
such petition shall be presented to the
sheriff of the county within which  the

deceased had at the time of his death his.

ordinary or principal domicile, or, in the
option of the petitioner, to the sheriff of
Chancery, and if the deceased had at the
time of his death no domicile within Scot-
land, then in every such case to the sheriff
of Chancery ; and in every case in which a
special service is intended to be carried
through, such petition shall be presented to
the sheriff within whose jurisdiction the
lands or the burgh containing the lands in
which the deceased person died last vest
and seised are situated, or, in the option of
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[the petitioner, to the sheriff of Chancery ;
and in the event of the lands being situated
in more counties than one, or in more
burghs than one, if such burghs are in
different counties, then in every such case
to the sheriff of Chancery.”

[The petition must be subscribed by the
petitioner himself, or by a mandatory speci-
ally authorised ; § 29. Forms of petitions
of general and special service are prescribed
(scheds. (P) and (Q)); and the same parti-
culars are set forth therein as were set forth
in a claim under a brieve of inquest accord-
ing to the old procedure, with the excep-
tions contained in the following proviso :—
“Provided always that it shall not be
necessary in such petition to set forth in
any case the value of the lands either ac-
cording to new or old extent, or the valued
rent thereof, or of whom the lands are held,
-or by what service or tenure they are held,
or in whose hands the same have been since
the death of the ancestor, or whether or
how long the same have been in non-entry,
or that the petitioner is of lawful age, or
that the ancestor died at the faith and
peace of the Sovereign ; but that in setting
forth the death of the ancestor, there shall
also be set forth the date at or about which
the said death took place, and in cases of
general service ” (except when the petition
is presented ten years after the death of the
deceased, and his last domicile is unknown,
§ 34), “the county or place in which the
deceased at the time of his death had his
ordinary or principal domicile, and that in
every case in which the petitioner claims
to be served heir of provision, or of taillie
and provision, whether in general or special,
the deed or deeds under which he so claims
shall be distinctly specified ;” § 29.

[By §§ 30, 31, provision is made for the
general publication of all services before
being proceeded with, and for special inti-
mation to any one lodging a caveat. The
procedure and mode of proof are regulated
by §§ 33-36. Theinducice are fifteendays in
the ordinary case, but twenty days are re-
quired when the publication is to be made
in Orkney or Shetland, or when the petition
is presented to the sheriff of these islands ;
and thirty days when the deceased died
abroad. The petition of service is equiva-
lent in effect to a brieve and claim in the
old form ; § 32; and an extract decree of
service is equivalent to an extract retour;
§ 37. A record of services is provided for
by § 38, an index or abridgment of which is
to be published annually. By § 40, no person
is entitled to oppose a service, who could not

[bave appeared against a brieve of .inquest
by the former law. No person, therefore,
can now oppose, unless he has himself pre-
sented. a petition for service. In case of
competing petitions, any of the parties may
remove the proceedings to the Court of
Session by note of appeal, and if the court
judge proper, the cause is tried by jury,
and a remit is made to the sheriff to pro-
nounce decree in terms of the finding of
the court or the verdict of the jury; § 41.
See Campbell, 26 June 1866, 4 Macph.
867; Mackintosh, 30 May 1873, 11 Macph.
636 ; 7 Dec. 1875, 3 R. 232. The judg-
ment of the sheriff may be brought under re-
view of the Court of Session by note of ap-
peal, presented within fifteendays (or twenty
days in the case of Orkney and Shetland) ;
§ 42.  Procedure in reduction of a decree
of service is regulated by § 43. By § 46,
every decree of special service, on being re-
corded in Chancery and extracted, has the
effect of a disposition from the deceased to
the heir served, and his successors and
assignees, who may complete a feudal title
by recording the extracted decree in the
Register of Sasines. If the person served
be not infeft, his heirs and assignees may
complete their title as if the extracted
decree were an unrecorded conveyance.
By § 9 of the act of 1874, a personal right
to land vests in the heir without any
service, by his mere survivance of the
deceased. See Personal Rights. By § 11
of the same act, it is no objection to any
decree of service, whether general or special,
that the character in which an heir is
entitled to succeed is erroneously stated
therein, provided such heir was in truth
entitled to succeed as heir to the lands
specified in the decree; but see Begg's
Conv. Code, 340, note (d). By 1695, c.
24, when an heir wished to avoid incurring
universal liability for the debts of the
deceased, he might be served cum bene-
ficio inventarii ; i.e., if he gave up and re-
corded, within the annus deliberands, an
inventory of the estate, his liability was
limited to the amount of the inventory.
See Benefictum Inventardd. A simpler
mode of securing a limited passive repre-
sentation was provided by § 49 of the act
of 1868, viz., by annexing a specification
to the petition for general service. But
the necessity for any such procedure has
been removed by § 12 of the act of 1874,
which provides that “an heir shall not be
liable for the debts of his ancestor, beyond
the value of the estate of such ancestor to
which he succeeds.” By § 31 of the same
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[act, a decree of general service to a pro-
prietor infeft, in favour of the heir of in-
vestiture, is equivalent to a mortis causa
general disposition by the deceased, to the
effect of enabling the heir, or those deriv-
ing right from him, to expede and record
all notarial instruments competent to a
general disponee, under the acts of 1868
and 1874. A general service by the heir
of one so served, or by the heir of a general
disponee, has the same effect as a transmis-
sion of the right to the lands; and such
services (like general dispositions) are suffi-
cient links in the series of titles for connect-
ing the person expeding a notarial instru-
ment with the person last infeft. By § 57
of the act of 1874, the sheriff need not
hold a court for the disposal of any unop-
posed petition for service. ]

See Ersk. B. iii. tit. 8,§ 59; Stair, B.
iil. tit. 5, § 28 ; [More’s Notes, ceexxiii. ;]
Bank. B. iii. tit. 5, § 14; Bell’s Com. i.
703 ; Bell’s Princ. §§ 779, 1824 ; [ Menzies’
Conw. 792 ; M. Bell's Conv. i1 1082 ;
M‘Laren on Wills, i. §§ 204, 1189;
Craigie’s Digest (Herit.), 117 ; Jurid.
Styles, i. 300. See Retour. Succession.
Clare Constat. Apparent Heir. Chancery,
Shergff of.]

SERVICES, PERSONAL. See Personal
Services.

SERVIENS CURIZE. See Seriant.

SERVIENT TENEMENT ; is the tene-
ment over which a servitude has been
granted or acquired in favour of a dominant
tenement. See Servitude.

SERVITUDE ; [is defined by Erskine to
be “a burden affecting lands or other herit-
able subjects by which the proprietor is
either restrained from the full use of his
property, or is obliged to suffer another to
do certain acts upon it, which, were it not
for that burden, would be competent solely
to the owner.”] Servitudes are either
predial or personal. A predial servitude is
a servitude constituted over one subject or
tenement, in favour of the proprietor of
another subject or tenement. It is only in
virtue of his property that a person enjoys
a predial servitude ; and when he transfers
the property to another, the servitude
passes along with it. The tenement over
which a predial servitude is constituted
is called the servient tenement, and its pro-
prietor the servient proprietor: that in
favour of which the servitude is constituted
is called the dominant tenement, and its
proprietor the dominant proprietor. Per-
sonal servitudes are those constituted over
a subject in favour of a person, without re-

ference to his possession of another subject.
In the Roman law there were four classes
of personal servitudes—usufiuctus, wusus,
habitatio and opere servorum. In Scot-
land the only rights which have been classed
under personal servitudes are the different
kinds of usufruct: liferent, by reservation
or constitution, terce, and courtesy. See
Liferent. Terce. Courtesy. And it has
been doubted whether liferent would not
with more propriety be considered as
limited property than as a servitude. Those
who adhere to the Roman law classification

maintain that servitude is the category to’

which liferents are most conveniently re-
ferred. But this is merely a matter of
arrangement. Predial servitudes are either
rural or urban. This distinction has no
reference to the circumstance of the tene-
ments being within or beyond the limits of
a town. A rural servitude is a servitude
which does not affect houses or other
edifices, but which is constituted over
fields, inclosures, &c., though in a town:
to this class belong the servitudes of passage,
road, way, pasture, feal and divot, aqueduct,
watering, or aguwhaustus, thirlage. An
urban servitude is in some way connected
with houses: to this class belong the
servitudes oneris' ferends, tigni tmmittendi,
stillicidi, fluminis, altius tollendr, light,
prospect. See these articles; [also Support.]
Predial servitudes are either positive or
negative. A positive servitude is one in
virtue of which the dominant proprietor
is entitled to perform some act affecting
the servient tenement, which, but for the
servitude, the servient proprietor would be
entitled to prohibit: thus, a proprietor is
not entitled to rest his house upon another
proprietor’s pillar ; but if the servitude
oneris ferends be constituted in his favour,
he may do so. A negative servitude is one
in virtue of which a servient proprietor is
prohibited from performing some act, which,
but for the servitude, he would be entitled
to perform. Thus a proprietor is entitled
to build his house as high as he chooses ;
but if the servitude altius non tollendi be

constituted in favour of a neighbouring.
tenement, he will be restricted from build-

ing it higher than it is when the servitude
is constituted.

A positive servitude is constituted either
by grant or by prescription. [The grant
must be constituted by writing, holograph
or tested,] and must be followed by posses-
sion, either actual, as by use, or civil, by
the recording of a sasine containing the
grant. Charter and sasine in the dominant



‘ ‘MPG Paged 31/08/2012 13:02 Page 1003

e

SERVITUDE 1003

subject, with use of the servitude for forty
years, complete the right to a positive
servitude. See Prescription. [The grant
is in certain circumstances implied. If,
for example, there is a severance of two
adjoining properties which had previously
been held by the same owner, the one
being conveyed away and the other being
retained, or both being conveyed to different
persons, whatever servitude over the one is
necessary for the enjoyment of the other,
is granted by implication. Thus when a
man sells a piece of his ground, to which
the only access is through another portion
of ground which he reserves, the right of
access is implied. See Walton, 20 July
1876, 3 R. 1130 ; M‘Laren, 10 July 1878,
5 R. 1042. Even when the servitude is
not absolutely necessary, but only necessary
for the convenient and comfortable enjoy-
ment of the property, the grant may be
implied ; Cochrane v. Ewart, 22 March
1861, 4 Macq. 117. But in order to pass
by implication, the servitude must be
apparent, 7.e., such as may be seen or
known on a careful inspection by a person
ordinarily conversant with the subject;
Pyer, 1 H. & N. 916. And it must also,
in general, be continuous; Polden, L.R.
1 Q.B. 156 ; Watts, L.R. 6'Ch. 166. But
a way of access, though not in the ordinary
sense continuous, may pass by implication,
if it is so necessary for the convenient
enjoyment of the property that a purchaser
would not, as a reasonable man, have
bought it without such access. See Gow's
Trs. 28 May 1875, 2 R. 729; Walion,
supra ; Union Herit. Securities Co. 3
March 1886, 13 R. 670 ; and other cases
in Rankine, 361-2. The English decisions
in this branch of law indicate much fluctua-
tion ; but the following statement by Lord
Justice Thesiger, in Wheeldon, 1879, 12
Ch. D. 31, is now generally accepted :—
“Two propositions may be stated as the
general rules governing cases of this kind.
The first of these rules is that, on the
grant by the owner of a tenement of part
of that tenement.as it is then used and
enjoyed, there will pass to the grantee all
those continuous and apparent easements
(by which, of course, I mean gquas: ease-
ments),* or, in other words, all those ease-
ments which are necessary to the reasonable
enjoyment of the property granted, and

* ¢ Those uses which, if the two tenements
had been separately owned, would have been
easements or servitudes, are, during unity of
ownership, called quasi easements or quasi servi-
tudes ;” Rankine, 862,

[which have been and are at the time of
the grant used by the owners of the entirety
for the benefit of the part granted. The
second proposition is that, if the granter
intends to reserve any right over the tene-
ment granted, it is his duty to reserve it
expressly in the grant. Those are the
general rules governing cases of this kind,
but the second of those rules is subject to
certain exceptions. One of those excep-

"tions is the well-known exception which

attaches to what are called ways of neces-
sity ; and I do not dispute for a moment
that there may be, and probably are certain
other exceptions. . . . . Both of the general
rules which I have mentioned are founded
upon a maxim which is as well established
by authority as it is consonant to reason
and common sense, viz.,, that a grantor
shall not derogate from his grant.” See
also Suffield, 33 1.J. Ch. 249 ; Russell,
1885, 10 App. Ca. 590; Thomson, 1887,
20 Q.B.D. 225.] A negative servitude
can only be constituted by grant; [see
Dundas, 12 March 1886, 13 R. 759. In
Heron, 27 Nov. 1880, 8 R. 155, the court
appeared to affirm the constitution of a
negative servitude by implied grant; but
in Dundas, Lord Pres. Inglis observed that
the principle of Heron’s case was a principle
of the law of tenement, not of servitude.]
A negative servitude does not admit of
possession, and therefore cannot be acquired
by prescription. For the same reason, the
grant alone, without use, is sufficient for
its constitution.

[A servitude, when “properly constituted,
is effectual against a singular successor,
though mnot followed by infeftment. But
this applies only to such servitudes as are
well known and recognised by law or
custom, and such as a purchaser might
reasonably inquire after. See Nominate
and Innominate. All other burdens, unless
made real by entering the infeftment, are
of the nature of personal agreements, effec-
tual against the granter and his heirs, but
not against singularsuccessors. This limita-
tion is strictly observed in regard to
negative servitudes. Positive servitudes
being less likely to escape detection, a
few instances of an anomalous nature have
been sustained, on proof of long usage;
e.g., a servitude of bleaching, in St Clair,
1779, M. 14549, 2 Pat. 554; see also
Home, 18 Dec. 1846, 9 D. 286; Rattray,
26 June 1867, 5 Macph. 944. But a
servitude of walking and recreation was
negatived in Dyece, 28 May 1852, 1 Macq.
305 ; as was also a servitude of trout-fish-
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[ing, in Ferguson, 18 July 1844, 6 D. 1363,
and Patrick, 28 March 1867, 5 Macph.
683; and of curling and skating,in Harvey,
23 June 1853, 15 D. 768.
golfing over links was called a servitude in
Mags. of Earlsferry, 12 June 1829, 7 S.
755 ; seealso Sheriff Mackay, in St Andrews
Ladies Golf Club, 13 May 1887, 14 R.
686, 692. But the propriety of so styling
this right has been questioned ; see Rankine,
349 ; Sanderson, 22 June 1859, 22 D. 24,
See also, as to golf, Dempster, 1805, M.
16141, 2 Dow, 40; Kelly, 1812, in Lord
Cuninghame’s Note in Home, supra, 9 D.
293 ; Paterson, 27 July 1881, 8 R. (H.L.)
118; St Andrews Ladies Golf Club, supra.]

Servitudes are extinguished, 1. Confu-
sione ; that is, by the dominant and ser-
vient tenements becoming the property of
the same person. Professor Bell’s doubt,
whether such extinction is permanent, has
been stated in the article Res sua neming
servit. 2. By renunciation ;
Rutherglen, 10 March 1886, 13 R. 745.]
3. By the extinction of either the dominant
or servient tenement; or by a change of
circumstances rendering the servitude no
longer available.  Sometimes, however,
where such change is only temporary, the
servitude may be merely suspended until
matters are restored to their former state.
4. By prescription ; and this applies both
to positive and negative servitudes. A
servitude only creates an obligation ad
patiendum ; and therefore the servient
proprietor cannot be called on to do any-
thing, such as to repair his wall for the
purpose of giving better support for the
dominant proprietor’s roof. A stipulation
that the servient proprietor be bound ad
agendum, imposes merely a personal obliga-
tion. A servitude is intended for the
benefit of the dominant tenement ; and
the dominant proprietor, therefore, is not
entitled to exercise his right merely to dis-
tress the servient proprietor, where it is
productive of no benefit to himself. The
benefit is confined entirely to the dominant
tenement.  The servient proprietor must
do nothing to diminish the use or con-
venience of the servitude. [But the servi-
tude must be exercised civiliter, and in the
way least burdensome to the servient
tenement. The dominant proprietor is
entitled to access for performing, at his
own expense, all operations necessary for
preserving and making use of the servitude ;
but the servient proprietor will be protected
against improper or nimious use of this
privilege ; Weir, 7 April 1854, 7 W. & S.

A right of

[Mags. of
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[244.] See Ersk. B. ii. tit. 9 ; Bank. ii.
tit. 6 and 7 ; Stadr, B. ii. tit. 7; B. iv. tit.
45, § 17; More’s Notes, cexx.; Bell’s Princ.
§ 979 ; [Rankine on Land-Ownership, 343,
474; Gale on Easements,; Duff’s Feudal
Conv. 136 ; Jurid. Styles, 1. 47.]
SESSION, COURT OF. The Court of
Session is the supreme civil court of Scot-
land, and was instituted in the year 1532.
This court formerly consisted of: fifteen
judges, who sat all in one court. But by
48 Geo. III. c. 151, the judges were
required to sit in two Divisions; and by
1 Will. IV. c. 69, their number was
reduced to thirteen—the Lord President,
the Lord Justice-Clerk, and eleven Ordi-
nary Lords. The Lord President and three
Ordinary Lords form the First Division,
and the Lord Justice-Clerk and other three
Ordinary Lords the Second Division ; [and
the remaining five Lords Ordinary con-
stitute the Outer House.] The judges of
the Court of Session hold their office ad
vitam aut culpam. Their nomination and
appointment is in the Crown. [See Col-
lege of Justice. Judges.] For the quorum
of the court, and of each Division, see
Quorum. TUpon a vacancy occurring in
the Inner House of either Division, any
one of the Inner House judges of the other
Division may, if he desire it, be removed
to the Division in which the vacancy has
occurred ; and the vacancy thus created
in the Division which the judge has left
is supplied by the senior permanent Lord
Ordinary.  If no Inner House judge
desires to be transferred, the vacancy is
supplied by the senior Lord Ordinary; [59
Geo. IIL c. 45,§ 1. In case of indispo-
sition or necessary absence of any judge,
the Lord President may nominate another
judge to officiate in his room; 31 & 32
Vict. ¢. 100, § 12. See also 2 Will. IV.
c. 5,§ 12. The provisions made by statute
for the case of equal division of opinion
in either Division of the court are ex-
plained in the article Consultation of
Judges. The ordinary class of actions are
brought in the first instance before any one
of the Lords Ordinary in the Outer House ;
whence they may be carried to the Inner
House by reclaiming note against the judg-
ment of the Lord Ordinary. See Reclaim-
ing Note. -Some actions, however, are
appropriated to the Inner House, and some
must be originated in the Bill-Chamber.
See Inner House. Bill-Chamber. To the
Junior Lord Ordinary are appropriated all
summary petitions and applications not
incident to actions actually depending ; 20
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[& 21 Vict. c. 56, § 4. He acts also as Lord
Ordinary on the Bills during session, the
other judges, not being judges in the Court
of Justiciary, officiating in rotation during
vacation ; 2 & 3 Vict. ¢. 36,§ 7. See Bill-
Chamber. The second Junior Lord Ordi-
nary officiates in teind causes; 1 & 2
Vict. c. 188, § 2. Another Lord Ordinary,
usually the third junior, is specially ap-
pointed by the Crown to act in Exchequer
causes; 19 & 20 Viet. c. 56,§ 2. With
regard to the absorption into the Court of
Session of the Court of Commissioners of
Teinds, the Courts of Admiralty and Ex-
chequer, and the Consistorial Court of the
Commissaries, see Teind Cowrt. Admaralty.
Exchequer. Commissaries. By § 8 of the
Court of Session Act, 1868, the court was
empowered to appoint any four Lords
Ordinary to meet as a court for hearing and
disposing of such causes as might be re-
mitted to them. This power was exercised
once, by A.S. 14 Oct. 1868 ; but the ex-
periment has mnot since been repeated.
Other courts, consisting of judges of the
Court of Session, are appointed from time
to time, under statutory powers, for special
purposes. See Valuation of Lands. EKlec-
tion Law, pp. 330, 336.]

The jurisdiction and other powers of the
Court of Session are necessarily treated of
in many separate articles throughout this
work. [As a general rule, the Court of
Session has original jurisdiction in all civil
causes, and appellate jurisdiction over all
inferior civil courts, unless such jurisdic-
tion, original or appellate, is expressly ex-
cluded by statute.] It hasa privative juris-
diction in competitions relative to heritage
and declarators of the-right to it. [But this
rule is subject to qualifications, which are
explained in the article Sheriff. In parti-
cular, the Sheriff Courts Act, 1877 (40 &
41 Vict. c. 50, § 8), confers on the sheriff
jurisdiction in actions relating to heritage,
when the value of the subject in dispute
does not exceed £50 by the year, or £1000
value. The Court of Session has also ex-
clusive jurisdiction in all actions affecting
rights of status, including consistorial
actions ; although matters of interim re-
gulation, such as interim aliment, may be
competently entertained by the sheriff. De-
claratory actions are peculiar. to tha Court
of Session, with the exception mentioned
above in regard to heritable rights, and
with the further exception of questions
relating to moveable rights, where the value
of the subject in dispute does not exceed
£1000; 40 & 41 Vict. e 50, § 8.

[Actions of reduction and of adjudication are
proper to the supreme court ; as are also
suspensions, unless the sum charged for is
under £25. These rules, with their quali-
fications, are more particularly explained
in the article Sheriff. For the peculiar
equitable jurisdiction of the Court of
Session, see Nobile Officium. See also Juris-
diction. Forum Competens.] Its jurisdic-
tion as a court of review is treated of in the
articles Appeal. Suspension. In cases
where the power of review is excluded,
the Court of Session may nevertheless in-
terfere wherever any inferior court exceeds
its powers or deviates from statutory regu-
lations. [Appeals from the sheriff court
are brought directly to one of the Divisions
of the Inner House ; 31 & 32 Vict. ¢. 100,
§65. In causesnot exceeding £25 in value,
the original jurisdiction of the court is ex-
cluded by 50 Geo. IIL. ec. 112, § 28;
except where the defender is not subject
to the jurisdiction of an inferior court, or
where there are defenders who are not sub-
ject to the jurisdiction of the same sheriff
court ; or where the sheriff himself is a
party, and therefore disqualified from judg-
ing ; see Mackay’s Prac. i. 266. The
appellate jurisdiction of the court is also
excluded when the value of the cause is not
above £25; 16 & 17 Vict. c¢. 80, § 22.
But this does not apply to actions relating
to heritage raised in the sheriff court
under 40 & 41 Viet. ¢. 50, § 8; see § 9.
Some points decided with reference to the
estimation of the value of a cause are
noticed in the article Appeal to the Court
of Session. With regard to the review of
judgments of the Court of Session by the
House of Lords, see Appeal to the House of
Lords.] The court has a criminal jurisdic-
tion (which, however, is seldom exercised)
in certain cases in which the civil question
at issue implies crime in one of the parties.
See  Fraudulent Bankruptcy. Forgery.
[ Criminal Prosecution. As to the exclusion
of its jurisdiction in ecclesiastical causes,
see Church Judicatories.] The court has
power to punish contempts of its authority,
and to control the conduct of the members
of the College of Justice. [See Contempt
of Court. Breach of Interdict. Petition
and Complaint.] They have the right of
passing Acts of Sederunt for the regulation
of judicial procedure. SeeActs of Sede-
runt. On the subject of this article, and
for a history of the origin of the Court
of Session, the following authorities may
be consulted : - Laing's Scotland, i. 446 ;
Robertson’s Scotland, i. 45 ; Tytler’s Scot-
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land, iii. 241; v. 24, 237; [Burton’s
Scotland, iv. 100 ; Kames’ Hist. Law Tracts,
207 ;] Stair, B. iv. tit. 1; Ersk. B. i. tit. 3;
Bank. ii. 508 ; Ivory’s Forms of Process,
i. 3-80; Beveridge, in Introduction ;
[Shand’s Prac. i. 1; Mackay’s Prac. i. 1.]
See College of Justice.

SET-OFF; is the English law term cor-
responding to compensation. Where there
are mutual debts due by the plaintiff and
defendant, the debts may be set off against
each other; that is, they may be allowed
to extinguish each other. Wharton’s Lex.
h. t.; Bell’s Com. ii. 118 ; Bell's Princ.
§ 572. See Compensation. .

SETT, ACTION OF. Where the owners
of a ship disagree as to the manner in which
the vessel is to be employed, or where one
of the owners is desirous to sell his share,
he usually offers it at a certain price to the
other owners ; and failing an extrajudicial
arrangement, an action of sett is compe-
tent. This action is an Admiralty process.
It is directed by the owner who wishes to
be free against the other owners ; and the
conclusions of the summons are that the
defenders shall be decreed either to take his
share at a certain price, or to let him have
their shares at the same rate ; or otherwise,
that the vessel shall be sold by public roup,
and the price divided amongst the owners
according to their respective shares. If,
when the action comes into court, either of
the parties agree to take the shares of the
others at the price put on them, an inter-
locutor is pronounced decerning and adjudg-
ing accordingly ; but if not, a judicial
sale is ordered, and the price divided, in
terms of the conclusions of the summons.
The jurisdiction in this matter, formerly
exercised by the High Court of Admiralty,
was transferred to the Court of Session and
to the sheriff courts, by 1 Will. TV. c. 69,
whereby the High Court of Admiralty was
abolished. See Ersk. B. iii. tit. 3, § 56
Bank. B. 1. tit. 22, § 21 ; Boyd’s Judicial
Proceedings, 26 ; Stair, B. i tit. 16, § 4
Smitlh's Maritime Prac. 48 ; [Shand’s Prac.
i. 417 ; Neill's Forms in Maritime Causes,
174 ; Jurid. Styles, iii. 180.] See Com-
mon Property. [Shipping Law.)

SETT OF A BURGH ; is its constitu-
tion. The setts are either established by
immemorial usage, or were at some time
or other modelled by the Convention of
Burghs. There is an instance of a new
sett being granted to the burgh of Montrose
by royal warrant; AMll, 28 June 1825, 1
W. & S. 570. See Ersk. B. i. tit. 4,§ 20;
[tit. 1, § 45;] Bank. B. iv. tit. 19, .§ 4;

[3 & 4 Will. IV. cc. 76, 77 ; Kidd, 17 Dec.
1852, 15 D. 257. See Burgh, Royal.]
SETTERDAYIS SLOP; according to
Skene, is a space of time within which it
is not leasum to take salmon fish, 7.e., from
the time of ‘even-sang” after noone on
Setterday, until the rising of the sun on
Mononday. Skene, h. t. See Cruive.
SETTLEMENT. [In Scotland a settle-
ment is an instrument of the nature of a
will, or mortis causa deed, settling the
affairs of a person deceased. See Wil

Testament.  Disposition and Settlement. -

In England, the word more commonly
denotes a deed inter vivos (e.g., a settlement
in contemplation of marriage), by which
any property, real or personal, is settled for
certain specified purposes. See Roberison
on Personal Succession, 98, note (¢).]

SETTLEMENT OF POOR. See Poor.

SETTLEMENT WITH CREDITORS.
See Composition by a Bankrupt. [Insol-
vency. Sequestration.

SHARES. See Jomnt Stock Company.

SHEEP. According to Professor Bell,
the circumstances which constitute delivery
of sheep, sufficient to pass the property,
depend entirely on usage. Bell’s Com.
i 187.

SHERIFF ; the chief local judge of a
county. According to Skene, the name is
derived from his jurisdiction, extending
over a ‘schire, that is, a cutting or section,
like as we say, a pair of scheirs, quair-
with claith is cutted ;” Skene, voce Schiref.
The institution of this office is very ancient.
The first notice of it appears in the begin-
ning of the twelfth century in the reign
of Alexander I. But the institution was
at that time but imperfect ; regular sheriff-
doms having been established somewhat
later. The appointment of sheriffs properly
belonged to the Crown; but the great
barons frequently assumed the right of
naming them. The term ¢schire” was
anciently given to districts of much smaller
extent than the sheriffdoms of the present
day, each of which, however, had not a
sheriff. Previous to the year 1296, these
smaller divisions had disappeared ; and the
enactments of Edward I. give an exact
enumeration of thirty-four sherifidoms, over
most of which a separate sheriff had juris-
diction. The jurisdiction of this judge,
civil as well as criminal, was anciently
very extensive, and within his own district
nearly as unlimited as that of the great
justiciars throughout the kingdom. See
Tytler's Hist. of Scotland, ii. 244, - In
Skene, De verborum significatione, voce
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Schireff, a full account is given of the in-
stitution of the office of sheriff, and the
purposes it was intended to serve. Accord-
ing to him the sheriff had for his fee of the
escheat, ten pounds, paid when he accounted
to the Exchequer for his intromissions. He
was bound to have a good and sufficient
bailie, for whom he was answerable. He
was obliged to hold a sheriff court for the
execution of justice after every forty days ;
and afterwards, all sheriffs, stewards, and
bailies, were bound to hold three head
courts in the year by themselves in proper
person, at which all barons and freeholders
who owed suit and presence in the said
courts compeared personally.” The sheriff
had no jurisdiction beyond his own sheriff-
dom, in which he was bound to take all
means to have the laws proclaimed, that
no one might pretend ignorance. It was
his duty also to be present in all courts of
bishops, abbots, earls, barons, and free-
holders, who could not hold their courts
unless the sheriff or his deputes were
present, or had been summoned. [At
the present day, the sheriff-depute is
the judge, the principal sheriffship being
a mere nominal office. But the sheriff-
depute is generally denominated sheriff,
or sheriff-principal ; see 9 Geo. IV. c. 29,
§ 22.] By 20 Geo. IIL c. 43, § 29, the sheriff
must be an advocate of at least three years’
standing at the bar. He is disqualified to
act as counsel in any cause from the county
of which he is sheriff. He holds the office
ad vitam aut culpam, except when nomin-
ated merely pro tempore by the Court of
Session, in the event of a vacancy, [or when
nominated by the Secretary for Scotland as
interim sheriff in place of a sheriff who has
obtained leave of absence, under 39 & 40
Vict. ¢. 70, § 51;] and he may be removed
for misconduct in his office, on a complaint
presented by the Lord Advocate, or by
four freeholders of the county, to the
Court of Session. [By 1 & 2 Vict. ¢. 119,
§ 2, a sheriff must have been, at the time
of his appointment, in practice before, and
in habitual attendance upon, the Court of
Session, or acting as a sheriff-substitute.
The sheriffs of Midlothian and Lanarkshire
must reside within six miles of Edinburgh
and Glasgow respectively; 3 Geo. IV. c.
49. The other sheriffs were required to be
in habitual attendance upon- the Court of
Session, by 1 & 2 Vict. ¢. 119, § 2; but
this enactment was repealed by 33 & 34
Vict. c. 86, §13. By 16 & 17 Vict. ¢. 92,
and 33 & 34 Vict. c.86,the numberof sheriffs

- was greatly diminished, by uniting several

[counties under the jurisdiction of one
sheriff.] The Crown may still appoint a
high-sheriff, but he- must not (by the fore-
said act, 20 Geo. IL c. 43, § 5, 30) be
appointed heritably, or for life, or for any
longer time than for one year, and cannot
judge in virtue of such appointment.

The civil jurisdiction of the sheriff ex-
tends to all personal actions on contract,
bond, or obligation, to the greatest extent;
to actions for rent—furthcomings—poind-
ings of the ground—and even adjudications,
though that is now little more than a
nominal jurisdiction, as actions of adjudi-
cation are seldom brought before the sheriff.
In all possessory actions, as removings and

‘spuilzies, &c.; in all brieves issuing from

Chancery, as of inquest, terce, division,
tutory, &c.; and generally in all civil
matters not specially committed to other
courts, the sheriff may judge. [His juris-
diction is privative and final in causes
under the value of £25; 1672, c. 16, § 16;
50 Geo. IIT. c. 112, § 28; 1 Will. IV.
c. 69,§ 21; 13 & 14 Vict. e. 36, § 17;
16 & 17 Vict. c. 80, § 48. See Appeal to
Court of Session.] By1Vict. c.41,[amended
by 16 & 17 Vict. c. 80, § 26,] he has a
summary jurisdiction in all causes not ex-
ceeding [ £12] sterling, exclusive of expenses
and extracts. See Small Debts. The
jurisdiction of the sheriff has been extended
to cessto bonorum, and certain Admiralty
cases. See Cessio Bonorum. Admiralty.
[Questions affecting status are beyond the
jurisdiction of the sheriff. See Benson, 14
Feb. 1854, 16 D. 557 ; Wright, 16 Jan.
1880, 7 R. 460. Thus he cannot decide
as to legitimacy, though he may decide as
to obligation to aliment, even when filia-
tion is incidentally involved. But only
interim aliment can be awarded in an action
by a wife against her husband; Hay, 24
Feb. 1882, 9 R. 667. Till recently, the
sheriff had no power to deal with the
permanent custody of children, though in
cases’ of emergency, he might regulate. the
interim custody ; see Fraser on Parent and
Child, 81. But applications for orders as
to custody and access, and other proceed-
ings under the Guardianship of Infants
Act, 1886 (except removal of guardians and
appointment of others in their place), are
competent in “the sheriff - court within
whose jurisdiction the respondent or
respondents or any of them may reside,”

subject to appeal or removal to the Court .

of Session, as provided by the act; 49 &
50 Vict. c¢. 27,§9. See Parent and Child,
p. 764. As to competency in sheriff court



‘ ‘MPG Paged 31/08/2012 13:02 Page 1008

e

1008 SHERIFF

[of an application by a mother for custody
of a bastard, see Brand, 24 Feb. 1888, 15
R. 449. In questions affecting heritable
right, the sheriff had, until recent legisla-
tion, no jurisdiction. But he could always
regulate interim possession (see Possessory
Judgment) ; and, by 1 & 2 Vict. c¢. 119,
§ 15, he may judge in actions relating to
nuisance, or to the constitution or exercise
of servitudes. He cannot pronounce decree
of irritancy 0b non solutum canonem, except
where the subject does not exceed £25 in
yearly value; 16 & 17 Vict. c. 80, § 32.
All declarators (with the above-mentioned
statutory exceptions) were incompetent in
the sheriff court ; Stobbs, 14 March 1873,
11 Macph. 530; Wilson, 21 Oct. 1885, 13
R. 21. Reductions were, and still are,
incompetent ; see Reduction. See also
Suspension. A petition to interdict the
use of inhibition is competent in the sheriff
court; Beattie, 20 July 1880, 7 R. 1171.
An important extension of the sheriff’s
jurisdiction was effected by 40 & 41 Vict.
c. 50, § 8, whereby the following actions
were made competent in the sheriff court,
viz.:—* (1) All actions (including actions
of declarator, but excluding actions of
adjudication, save in so far as now com-
petent, and excluding actions of reduction)
relating to a question of heritable right or
title, where the value of the subject in
dispute does not exceed the sum of £50
by the year, or £1000 value (see Bowte, 18
March 1887, 14 R. 649); (2) actions
of declarator for the purpose of determining
any question relating to the property in, or
right of succession to, moveables, where the
value of the subject in dispute does not
exceed the sum of £1000; (3) actions of
division of commonty, and division, or
division and sale, of common property,
where the value of the subjects in dispute
does not exceed the sum of £50 by the
year, or £1000, value, provided that the
act 1695 intituled ¢Act concerning the
dividing of Commonties,’ shall for the pur-
poses of this act, and subject to the limita-
tions hereof, be read and construed as if it
conferred jurisdiction upon sheriffs and
sheriffs-substitute in the same manner as
it confers jurisdiction on the Court of
Session ; (4) any action against a foreigner,
provided (@) that such action would be
competent in a sheriff court against a Scots-
man subject to the jurisdiction thereof ;
and (0) that a ship or other vessel belonging
to such foreigner, or of which he is part
owner or master, shall have been arrested
within the sheriffdlom.” The same section

[further provides that ‘““actions relating to
questions of heritable right or title, or to
division of commonties, or division, or
division and sale, of common property,
raised in a sheriff court, shall be raised in
the sheriff court of the) county in which
the property forming the subject in dispute
is situated, and all parties against whom
any such action may be brought shall be
subject in such actions to the jurisdiction
of the sheriff and sheriff-substitute of such
county.” By § 9 of the same act, it is pro-
vided in regard to every action brought
under the preceding section in the sheriff
court,—(1) That if a defender shall, at
any time before closing the record, or within
six days thereafter, lodge a note praying
that the process may be transmitted to the
Court of Session, the process shall be so
transmitted, and shall proceed as if raised
before the Court of Session ; (2) that the
Court of Session, or either Division, or
any Lord Ordinary, if of opinion that the
action might have been properly tried in
the sheriff court, may allow the defender
(if successful) such expenses only as he
would have been entitled to in the sheriff
court ; (3) that the statutory exclusion of
appeal in respect of the value of the cause
shall not apply to such actions. By § 10,
provision is made for ascertainment of the
value of the cause, and its transmission to
the Court of Session, in case of the value
exceeding the amount specified by the act.
By § 11, “ when in any action competent in
the sheriff court, a deed or writing is
founded on by either party, all objections
thereto may be stated and maintained by
way of exception, without the necessity
of bringing a reduction thereof ; provided
always, that if any objection to a liquid
document of debt, now maintainable only
by way of reduction, shall be maintained
by way of exception, the objector shall find
such caution, or make such consignation,
as the sheriff or sheriff-substitute may
direct.” By 39 & 40 Vict. c. 70, § 46, a
person carrying on business, and having a
place of business, within a county, is subject
to the jurisdiction of the sheriff thereof in
any action, notwithstanding that he has his
domicile in another county, provided he is
cited either personally or at his place of
business; but the sheriff may remit the
action to the court of the defender’s domi-
cile. In M‘Bey, 22 Nov. 1879, 7 R. 255,
ownership of heritage in a county, and
joint-tenancy of a farm therein, were held
insufficient grounds of jurisdiction. See
also Ferguson, 25 Feb., 1882, 9 R. 671;



‘ ‘MPG Paged 31/08/2012 13:02 Page 1009

e

SHERIFF-CLERK 1009

[Jack, 2 June 1885, 12 R. 1029. The fact
that confirmation of an estate has been
taken out in the sheriff court of the
deceased’s domicile does not subject the
executors to the jurisdiction of that court,
none of them being resident within that
jurisdiction ; Halliday's Eawr. 17 Dec. 1886,
14 R. 251.] The judgments of the sheriff
in civil causes are reviewable by the Court
of Session only ; except that, where the
case embraces matters partly civil and
partly criminal, the Court of Justiciary is
the proper court of review ; and in civil
causes, where the sum in dispute does not
exceed £25, there is a statutory appeal to
the Circuit Court; and in small debts, an
appeal to the Circuit Court is made com-
petent in certain circumstances. See Small
Delbts. Appeal to Circuit Court.

The sherift’s criminal jurisdiction extends,
generally speaking, to the trial of all crimes
which do not infer death, or banishment
from Scotland, and also to murder (though
seldom thus prosecuted), bigamy, sedition,
theft, robbery (if not from the person);
and he may fine, imprison, banish from the
county, and, in the general case, even in-
flict corporal pains, without a jury. Of
late, however, the criminal jurisdiction of
the sheriff without a jury has been con-
siderably restricted ; and a prosecutor who
proceeds without a jury may be made
liable in damages. See Jury. [By 50 &
51 Vict. c. 35, § 56, the sheriff’s jurisdic-
tion was extended to prosecutions for
uttering a forged document, for robbery of
any kind, for wilful fireraising, and for
aggravated night poaching. The same act
gives the sheriff jurisdiction to conduct the
first diet in cases which are ultimately to be
tried by the Court of Justiciary, or by
another sheriff ; see Criminal Prosecution,
pp- 261-2. Practically, the sheriff may try
all crimes inferring arbitrary punishment ;
but he cannot inflict sentence of penal
servitude. As to perjury, see Marr, 4 Feb.
1881, 8 R. (J.C.) 21; Roberts, 25 Oct.
1882, 10 R. (J.C.) 5 ; and as to statutory
offences, see Clark, 8 June 1886, 13 R.
(J.C.) 86.] He may take cognisance of
theft, either at the instance of the private
prosecutor or by indictment; and all
offences against the police are cognisable
before the sheriff. [He may try small cases
summarily, inflicting sentences not exceed-
ing a fine of £10, or imprisonment for
sixty days; see 11 Geo. IV. & 1 Will. IV.
c. 37,§4; 9 Geo. IV. ¢. 29,§19; 27 &
28 Vict. c.. 53, §29. See Summary Pro-
secutions.] He likewise possesses a cumu-

lative jurisdiction with the justices of peace
in all riots and breaches of the peace;
[ Mackenzie, 25 Oct. 1882, 10 R. (J.C.) L.
He has jurisdiction to punish, summarily
and without a complaint, for contempt of
court or prevarication upon oath ; Macleod,
10 March 1804, 11 R. (J.C.) 26.] Heis
authorised to apprehend rebels and
offenders; and where it is necessary, in
prosecution of this duty, he may call out
the posse comitatus, or force of the county,
to his assistance. He may give warrant to
arrest for any crime, even treason. Hehas
the charge of taking all precognitions; is
answerable for the accuracy of the copies
served on panels; he had the charge of the
Porteous Roll for the Circuit Court under
the old practice ; and he is bound to attend
on the judges, and to answer to any com-
plaint made against him there.  His
decision may be appealed from to the
Court .of Justiciary. [An account of
criminal procedure in the sheriff court is
given in Moncreiff’s Review in Criminal
Cases, 2 et seq.] See also Hume, i.409;
ii. 22, 58, 141, 248; Alison’s Prac. 3.
See Precognition. Criminal Prosecution.
Procurator-Fiscal. '

Sheriffs act also ministerially in returning
juries to serve on trials. They execute all
writs from Exchequer ; and for the blanch
and feu-duties, and other casualties due
to the Crown, they are bound to account
in Exchequer; and they annually, in the
month of February, strike the fiars, with
the assistance of a jury. Writs for electing
members of Parliament are directed to the
sheriffs to be executed and returned to the
Crown Offjce.

The procedure in sheriff courts is treated
of in separate articles throughout this book.
[It is now regulated by 39 & 40 Vict. c.
70. In taking proof, the sheriff may, on
the motion of any party, and if he sees fit,
cause the evidence to be taken down and
recorded in short-hand, provided that the

sheriff shall himself dictate to the short--

hand writer the evidence which he is to
record; 37 & 38 Vict. c. 64,§ 4. See
Roberts, supra. See on' this subject gene-
rally, Ersk. B. 1. tit. 4,§ 1 ; Bank. ii. 551 ;
Swint. Abridg. h. t.; Kames Stat. Law
Abridg. h. t.; Maclawrin’s, [M‘Glashan’s,
and Dove Wilson's Treatises on Sheriff
Court Process,; Lewis's Manual,; Mackay's
Prac. i. 190, 204 et seq., 227, 263. See
also Appeal. Service.  Cominassaries.
Delegated Jurisdiction.]
SHERIFF-CLERK; is clerk to the
sheriff’s court. He alone could be notary
3s
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in those sasines which were given by the
sheriff, proceeding on precepts for infefting
heirs holding of the Crown. [The sheriff-
clerk is appointed by the Crown, and holds
office ad vitam aut culpam. He is bound to
discharge personally the duties of his office,
but may appoint deputes to assist him, for
whom he is answerable; 6 Geo. IV. c. 23,
§ 6; Heddle, 1 March 1827, 5 S. 503.
See also Watt, 21 April 1874, 1 R. (H.L.)
21. He may not practise before his own
court ; A.S. 10 July 1839, § 160; A.S. 6
March 1783. And if he is personally in-
terested in a suit, another (not his depute)
must be appointed clerk in the cause;
Manson, 8 Feb. 1871, 9 Macph. 492 ; Mac-
beth, 8 Feb. 1873, 11 Macph. 404.] See
Maclawrin's Sheriff Prac. 59, 322 ; Skene,
voce Schireff; | M‘Glashan, § 408; Dovs
Wilson, 44.  See Criminal Prosecution.]

SHERIFF IN THAT PART; is a
person appointed by the Queen, in signet
letters, to supply the place of the sheriff.
He was termed the sheriff in that part from
being appointed to execute a particular
duty, which previously had been in use to
be performed by the sheriff. By uniform
and immemorial custom, all the diligences
of the law are directed to “ messengers-at-
arms, as sheriffs in that part.” Stair, B.
ii. tit. 38, § 10; Ersk. B. i tit. 4, § 38;
Ross’s Lect. i. 286, 418.  See Adjudication.
Poinding.

SHERIFF; in England, an officer
appointed by the Crown to execute process,
preserve the peace, and give assistance to
Jjustices and others in doing so. [He has
also charge of parliamentary elections, of
summoning jurors, and of seizing escheated
lands.] During his office, he is the first
man in his county. The sheriffs of London
and Middlesex are chosen by the citizens
of London. See Tomlins' Dict.; [Sweet’s
Dict.

[SHERIFF OF CHANCERY. See
Chancery, Sheriff of.é

[SHERIFF-OFFICERS ; the persons by
whom writs are usually served and execu-
tions carried, out in the sheriff courts. They
are appointed by the sheriff, during pleasure,
after being examined as to their qualifica-
tions, and having found: caution for the
due performance of their office. See
MGlashan’s Sher. Court Prac. § 466;
Dove Wilson’s Sher. Court Prac. 50;
Darling on Messengers-at-Arms, &e., 198 ;
Office of a Sheryf-Officer, 1821 (Bell &
Bradfute) ; Sellar’s Forms, i. 334.]

[SHERIFF-SUBSTITUTE. Thesheriff-
substitute is the resident judge ordinary of

[the county. As a general rule, he dis-
charges and exercises all the duties and
powers of the sheriff-principal ; Fleming,
19 Dec. 1852, 1 Macph. 188. The sheriff-
substitute was formerly appointed by the
sheriff-principal ; but by 40 & 41 Vict. c.
50, § 3, the right of appointment was trans-
ferred to the Crown. The office may be
held by any advocate or law-agent of not
less than five years’ standing; ¢b. 4. At
one time, his commission was terminable
at the pleasure of the sheriff who appointed
him, and expired at his death ; but greater
security of tenure was conferred by 1 & 2
Vict. ¢. 119, §§ 3, 4; and the sheriff-sub-
stitute is now removable only by a secretary
of state, for inability or misbehaviour, upon
a report by the Lord President and the Lord
Justice-Clerk ; 40 & 41 Vict. c. 50, § 5.
The sheriff-substitute must reside within
his sheriffdom, and cannot act as agent in
any legal, banking, or other business, or as
conveyancer, factor, or chamberlain, except
for the Crown, or hold any office, except
such as may be by statute attached to the
office of sheriff-substitute; 1 & 2 Vict. c.
119, § 5. His judgment is in most cases
subject to review by the sheriff-principal ;
see Appeal to the Sheriff. Besides the
salaried sheriff-substitute, there are one or
more honorary sheriff-substitutes in each
sheriffdom, appointed by the sheriff, who
act for the sheriff-substitute in his absence.
See M‘Glashan’s Sher. Court Prac. § 15
Dove Wilson's Sher. Court Prac. 41.]

SHEWERS; in jury causes, are the
persons named by the court, usually on the
suggestion of the parties, to accompany the
six jurors when a view is allowed. See
View.

SHEWING OF HOLDING; an action
formerly competent to the superior, to have
a deed granted to his vassal judicially
exhibited to him, that its validity or import
might be ascertained. It is now long since
this action was laid aside; but its purpose
is answered by an action of reduction-im-
probation. Ersk. B. ii. tit. 5, § 3; Bank.
i. 616 ; Kames' Stat. Law Abridg. h. t.

[SHIPPING LAW. TUnder the term
ship are included all sea-going vessels,
except such as are propelled solely by oars.
To regulate the rights and to define the
obligations attaching to ships employed in
the merchant service, the Merchant Ship-
ping Acts, 1854 to 1889, have been enacted ;
the leading statute being the act of 1854
(17 & 18 Vict. c. 104). Ships are move-
able property, and descend to the executors
of a deceased owner. They are subject



‘ ‘MPG Paged 31/08/2012 13:02 Page 1011

e

SHIPPING LAW 1011

[to the diligence of arrestment, whether
they are in the possession of the owner
or not. DBritish ships can only be owned
by (1) natural born British subjects, who
have not taken the oath of allegiance
to any foreign sovereign or state; (2)
naturalised British subjects; (3) bodies
corporate, subject to the laws of, or having
their principal place of business in, the
(Queen’s dominions, and all British ships
excepting certain small vessels, must be
registered ; act 1854, §§ 18 and 19. The
register is a register of title and not of
deeds, and is kept by registrars, who are
the principal officers of customs at the
various ports; §-30. Property in British
ships can be acquired—(1) by building or
causing to be built; (2) by transfer from the
owner; (3) by transmission on his death, &c. ;
(4) by sale by the master in case of absolute
necessity ; (5) by sale under warrant of an
Admiralty Court ; (6) by capture and con-
demnation by a competent court. (1) When
a ship has been built, the builder grants a
certificate, containing certain particulars as
to its build, &c., which, along with a
declaration of ownership by the owner,
is produced to the registrar, and at the
same time there is delivered to him a
certificate of survey by a person appointed
under the act; § 36 and 40. The
registrar thereupon enters in the register
the name of the ship, &c., and grants a
certificate of the registry of the ship ; § 44.
This certificate is not a document of title,
but is required for the navigation of the
ship, and is prima facie evidence of the
ownership, &ec.; §§ 19, 107. It is usual,
but not necessary, when a ship is purchased
from the builder, before registration, to
execute a bill of sale. (2) Where a regis-
tered ship, or a share of such ship, is trans-
ferred to persons qualified to be owners of
DBritish ships, a bill of sale in the form pro-
vided by the Commissioners of Customs is
executed; §§ 55 and 96; which, with a
declaration of ownership by the transferee,
is produced to the registrar, who enters the
name of the trapsferee in the register book,
and indorses on the bill of sale a note of
the registration ; § 57. The master of the
ship at the same time delivers the certificate
of registry to the registrar, who indorses
thereon the change of ownership; § 45.
Where a British ship is transferred to a
foreigner, the certificate of registry is trans-
mitted to the registrar, and notice is given
to him of the change of ownership, and he

then closes the register, and the ship ceases

to be a British ship; § 53. The registered

[owner may grant a certificate of sale to any
one, authorising him to sell the ship for
him. The certificate must bear a note from
the register certifying the ownership; §§ 76—
79. Where a sale is thus made by the
owner’s attorney, the former register is
closed; §81. (3) Persons to whom the
property in a ship is transmitted by the
death, bankruptcy, or marriage of the
owner, make a declaration of ownership;
§ 58; and produce it to the registrar, with
the legal evidence of such transmission,
e.g., extract of the register of the marriage.
(4) The master of a ship is only entitled to
sell the ship when in a foreign port, and in
a case of extreme necessity ; and the courts
of law require the clearest evidence of such
necessity.  (5) Where a ship has been
arrested, or been retained under a lien, she
may be sold by warrant of an Admiralty
Court—in Scotland the Court of Session
and sheriff courts—and on an extract of
the decree adjudging the ship to the pur-
chaser being produced to the registrar, the
purchaser is registered as owner. (6) The
owner may also be divested by the capture
of the ship in time of war, followed by its
condemnation, 7.e., its adjudication to the
captor, pronounced by an Admiralty Court.
The condemnation must be by a court
sitting in the country of the captor, and
not in a neutral country, but the captured
ship may be lying at the time of condemna-
tion in a neutral port, to which it has been
carried by the captor. The Admiralty
Courts of Scotland have no prize jurisdic-
tion, that having been transferred.to the
English High Court of Admiralty by the
Act of Union. See Certificate of Registry.
Prize.

A British ship must also comply with the
following statutory requirements—(1) Her
name, port of registry, number, tonnage,
and draught of water must be marked on
her; 36 & 37 Vict. c. 85,§3.  (2) She must
also have deck and load lines marked in
terms of 39 & 40 Vict. c. 80, §§ 25 and 26.
It is not now necessary that a British ship
should be navigated by a British master,
or that even a portion of the crew should
be British subjects. The privileges of a
monopoly of the coasting trade, and of
being the sole importers of goods into this
country, which, subject to some exceptions,
were conferred by various acts of parlia-
ment, have now been abolished. See
Navigation Laws.

Owners.—A DBritish subject may own

either the whole or a part of a British ship,

but not more than five persons may be
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[registered as joint-owners of a ship, or a
share of a ship; 1854, § 37. The property
in a ship is divided into sixty-four shares,
which may be held by sixty-four different
persons ; 43 & 44 Vict. c¢. 18; but joint-
owners are for this purpose reckoned as one
person ; 1854, § 37. The registered owner
has absolute powers of disposal, and no
notice of any trust can be entered on
the register ; § 43 ; but beneficiaries, who
must not be foreigners, have the ordinary
remedies against a registered owner who
holds in trust for them, and can claim
the shares in competition with the regis-
tered owner’s trustee in bankruptcy. Where
the transferee under a bill of sale does
not enter the transfer on the register, the
registered owner holds in trust for him.
Part owners are not partners, but pro
indiviso proprietors. In the case of a
dispute between part owners as to the
employment of a ship, any owner may
bring an action of seft and sale, in which
he concludes for decree that the other
owners should take his share at a price
fixed by him, or give him theirs at the
same rate, or that the ship should be sold.
See Sett. In England the majority are
entitled to employ the ship as they think
fit, on finding security against any loss to
the minority. As to power of the majority
to bind the minority by a resolution in
regard to ship’s-husband’s commission, see
Manners, 6 June 1884, 11 R. 899. In
the case of joint-owners the right to the
ship or shares passes to the survivor. The
owners must name one of their number as
managing owner, or failing their doing so,
must entrust the management of the ship
to a ship’s husband. In either case the
name must be registered, and the person
so registered is liable in the penalties for
failure to comply with various statutory
requirements ; 39 & 40 Vict. c. 80, § 36.
Owners are liable for necessary repairs and
furnishings, unless these were supplied on
the authority and credit of some one not
appointed by them ; and for such purposes
the master is their agent, except when in
the port where the owners reside, or where
they have an agent. They are also liable
singuli in solidum on contracts made by
the managing owner or ship’s husband,
within the sphere of his mandate, and any
one can be sued without calling the others.
If, however, part owners make a contract
by themselves, they must all be called as
defenders, each being liable for his share.
The purchaser of a share in a ship is not
liable for repairs and furnishings previously

[made, these not having been on his credit ;-
Carswell, 8 July 1887,14 R. 903. Owners.

are liable for the negligence of their ser-
vants. Their liability in the case of injury
to goods by fire, and of loss by robbery,
embezzlement, or making away with of
gold, &c., unless the nature and value are
declared, is excluded by 1854, § 303. In
the case of damage to life or property,
happening without the actual fault of the
owners, their responsibility is limited to an
amount not exceeding £15 a ton in respect
of loss of life or personal injury, accom-
panied or not by loss of property, and £8
a ton in respect of loss or damage to
property ; 25 & 26 Vict. c. 63, §54. Ship-
owners are not liable as common carriers,
unless their ships ply on a definite route,
and are loaded as general ships. In most
cases the liability of the owner is limited
by the charter party or bill of lading;
Nugent, 1 C.P.D. 429. See Carriers.
Master of Ship. Ship’s Husband.
Securities over Ships.—(a) Mortgages.—
A registered ship, or any share therein,
may be made a security for a loan, or
other valuable consideration, including an
account current, the balance due under which
can only be ascertained at some future
time ; 1854, § 66. Mortgages must be in
the forms sanctioned by the Commissioners
for Customs, and must be presented to the
registrar of the port of the ship’s registry
for registration. He also notes on the
mortgage the date and hour of recording;
§ 67. Mortgages rank according to the date
of recording. They are assignable by in-
dorsation in the prescribed form. A mort-
gagee is not deemed to be owner by reason
of his mortgage, and the mortgagor remains
owner except so far as may be necessary
for making the ship available as a security.
See Laming & Co. 21 June 1889, 16 R.
828. A mortgagee has power absolutely
to dispose of the ship, and to give receipts
for the.price, but no subsequent mortgagee
can sell without consent of all prior mort-
gagees, or under order of court. In
England a mortgagee can enter into
possession of the ship, and employ it,
drawing the freight and becoming liable
for the current expenses, until such time as
he has disposed of the ship. In Scotland
he cannot enter into possession of his own
accord, but may be permitted by the owner
to do so. If the mortgagee desires to
realise his security, he can arrest the ship,
and sell under his statutory power, or he
can sell without arresting, and the purchaser
will, on his title being completed by regis-
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[tration, be entitled to enforce delivery of
the vessel to himself. The mortgagee is
bound, in selling by public roup or private
bargain, to act as a prudent man would, in
disposing of his property. The owner may
obtain from the registrar a certificate of
mortgage, authorising the person named
therein to grant mortgages over the vessel,
at certain named places, or anywhere if so
specified, and within a limited time; §§ 76
and 77. No mortgage can be granted in
virtue of the powers in such certificate, in
the United Kingdom, if the ship is regis-
tered there, or in any British possession
where the ship is registered; § 78. ()
Bottomry (see article on this head). (c)
Liens.—Shipwrights have a common law
lien over the ship for repairs effected by
them, which they must assert by retaining
possession, but if they have effected the
repairs on the vessel while lying in an open
roadstead, they have no possession and
therefore no lien. Maritime liens differ from
common liens in not requiring possession.
The rule of the maritime law is that the
last maritime lien must be satisfied before
any other of the same class out of the pro-
ceeds of the ship. The following mari-
time liens rank in the following order:—
(1) Salvage claims if last in point of date.
(2) Collision claims, but the first lien for
damage arising out of a collision ranks
before any other subsequent collision claim.
(3) Sailors’ wages. (4) Master’s wages,
unless he has personally bound himself so
as to prevent him asserting his claim in
preference to bottomry bondholders or
other creditors. (5) Pilotage and towage
charges. (6) Average claims. Maritime
liens may be lost by undue delay in assert-
ing them, but if not discharged or lost,
they affect the ship in the hands -of bona
fide purchasers, who have had no notice of
their existence. As to arrestment of a ship,
see Arrestment, p. 67.
Employment.—Ships are employed in
the home and foreign carrying and pas-
senger trade, under several distinct classes
of contract. The ship may be let by the
owner to a merchant, either for a fixed
term under a time charter, or for a fixed
purpose, e.g., to be employed in a search
expedition. She may be leased by her-
self under a contract of locatio nmavis, or
along with the services of the master and
crew, locatio navis et operarum magistri.
In the former case the charterer is treated
as the owner, except of course as regards
the sale or mortgage of the vessel ; in the
second case, where he takes the manage-

[ment and control of the crew, and of the
vessel, and the direction of the voyage,
and receives the freight, the possession is
held to be in the charterer, as owner pro
hac vice, and the shipowner is not entitled
to sue subfreighters for freight. If, how-
ever, the direction of the ship and crew

continue with the owner, the contract is a

contract of carriage. Where the contract
is for the carriage of goods either under a
charter, or under bills of lading, as in the
case of a general ship, the contract is one
for carriage of goods and not for a lease
of the vessel. See Charter-Party. Bill
of Lading. Demurrage. Master of Ship.
Ship’s Husband. For the restrictions on
the carrying of dangerous goods, see 36
& 37 Vict. c. 85, §§ 23-28, and 38 & 39
Vict. c¢. 17.  The contract for the carriage
of passengers differs from that for the
carriage of goods. There is in such con-
tract no absolute undertaking that the ship
shall be seaworthy, but merely that the
owner will not be guilty of negligence,
either by omitting necessary repairs, or by
failing to engage a competent crew. The
edict Naute caupones does not apply to the
carriage of passengers, and the shipowner is
not responsible for failure to land them
safely, if he and his serva<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>