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Halkerston’s Translation and Explanation

PREFACE TO THE FIRST EDITION.

Trais Work is offered to the Public with the
utmost deference. The Author’s object in it is, to
explain the Latin Terms and Phrases which occur
in Mr Erskine’s invaluable ¢ Institute of the Law
of Scotland.” He does not suppose that those
who peruse that Work are unable to translate or
understand Latin terms and phrases ; but he may

safely say, that they are often passed over, by
the readers of Mr Erskine’s Institute, without

any particular attention, and without any attempt

being made to ascertain their true meaning, and -
the bearing they have upon the text. He there-

fore flatters himself, that this Work will not prove

unacceptable to the profession, as well as to general

readers, who will there find an explanation of

terms and phrases which often occur in law books

and papers, and which, without such explanation,

must be unintelligible to many whose interest it Is

to understand them. o
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iv PREFACE.

This Work has cost the Author more labour
than the Public will be disposed to allow,—but he
will be satisfied, if it shall be found to be useful in
assisting the studious reader to understand terms
and phrases, in many instances by no means un-
obscure. _

The Work is arranged in the order of Mr Er- -
skine’s Institute, by the Books, Titles, and Sec-
tions. There are added, a correct Table of the
Inducice Legales of Summnses before the Court of
Session, which will be fotmd to be convenient to
practitioners, and a correct Note explanatory of the
laws and privileges of the Sanctuary of Holyrood-
house, which the Author has no doubt will be found
useful. There is likewise added, a copy of a Latin
ClLarter of Lands held Soccage, for the amusement

of Lhe CUTIOUS.

Edinburgh, N veember ]840
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PREFACE TO THE SECOND EDITION.

THE original design of this work was, not to
supply the professional readers of Mr Erskine’s
invaluable ‘¢ Institute of the law of Scotland” with

- a mere translation of the Latin Terms and Phrases
which occur in it, for he never supposed that those
who professionally perused that work could not
translate these terms and phrases for themselves ;
but the Author’s chief object was to give a trans-
lation according to the idiom of the text, which
bears closely upon the Latin phrases, and to illus-
trate fully their meaning and application, in such
a way as to impress more deeply upon the mind
the legal principles which they contained or were
employed to establish. The rapid sale of the first
edition, and the many applications for a second,
have induced the Author to conclude that his de-
sign was not considered to be useless. And as
the work has been for a considerable time entirely
out of print, he was induced to undertake this
second edition, in which he has not only improved
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the translations, but greatly enlarged the expla-
nations and illustrations, and rendered it almost
an entire new work. The labour bestowed on this
new and much improved edition has been by far
more arduous and greater than the public will
readily believe. The author will not, however, re-
gret that labour, if this new edition be found more
useful to the public, and to those studying the laws
of their country, than its predecessor.

The work is printed in a more convenient form
than the first edition, and the Index Materiarum
is greatly improved. The same appendix as in the
first edition is given in the second, with the addi-
tion of a beautiful legitimate maxim, or phrase,
L. 1. ff. De regulis juris antiqui.

22, Nicolson Street,
Edinburgh, 18th November 1829.
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A
TRANSLATION AND EXPLANATIO -
OF THE PRINCIPAL

TECHNICAL TERMS AND PHRASES

USEDP IN

MR ERSKINE’S INSTITUTE OF THE LAW
OF SCOTLAND.

IN THE OBRDER OF THE BOOKS, TITLES, AND SECTIONS.

BOOK I.—TITLE 1.

OQf Laws in general.
Sect.

2. Jurisprudentia. — According to Justinian,
¢ JURISPRUDENTIA est divinarum atque
¢ humamarum rerum notitia, justi atque
¢ injusti scientia’—That is, the knowledge
of things human and divine, the science
of right and wrong. It is translated by
the word jurisprudence, signifying the sci-
ence of law in general ; and Mr Erskine
calls jurisprudence ¢ the particular rule
¢ to which scienceis applied ;’ or it is the
command of asovereign or superior power,
whether lodged in the hands of one or

~many, comprehending a rule of life for
A
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Sect,
his subjects, and obliging them to obedi-
ence.

4. Ez. gr. a contraction for exempla gratit e
For the sake of example, for instance,
to fulfil an engagement.

Justitia.—Justice, equity, or the conformity
of our actions to law and equity, are, or
ought to be the same, for what is not
equity will not be found to be law,
Ulpan, after the Stoic philosophy, defines
it to be—* Justitia est constans et per-
¢ petua woluntas jus suum cuique tribu-
¢ endi,’ or a constant and perpetual incli-
nation to give to every man what is due
to him ; for .every one knows, without
the aid of reason, that we ought to act
to one another what we ourselves in the
like circumstances would expect.

5. Sancire.~To confirm, sanction, or establish.
‘That part of the law which inflicts the
punishment upon disobedience is called
its sanction ; though it may not'be express-
ed is implied; hence ajudge may inflict
punishment upon a transgressor accord-
ing to the demerit of the offence.

18. Civitas.—A state or kingdom "having power
to make laws for the government of its
own subjects.

Municipia.—~Inert cities, dependent on Rome,
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and were allowed certain privileges as Ro-
man citizens. States dependent upon some
other state, but possessed of the privilege
of enacting their own laws. The laws
enacted by any independent state are
now called the Municipal laws of the
country ; or, in a more limited sense, the
enactments and rules within a barony or
district, may be termed municipal ; or, ac-
cording to Sir George Mackenzie, B: 1.
t. 3. § 9. ¢ Our municipal law of Scotland
¢ is made up partly of our written and
¢ partly of our unwritten law. Qur writ-
¢ ten law comprehends, First, Our statu-
¢ tory law, which consists of our statutes
¢ or acts of Parliament ; Second, The acts
¢ of Sederunt, which are Statutes made
¢ by the Lords of Session, by virtue of
¢ a particular act of Parliament, King
¢ James V. act 93, empowering them to
¢ make such constitutions as they shall
¢ think fit, for ordering the procedure and
¢ forms of administrating justice ; and
¢ these are called Acts ot Szderunt, be-
¢ cause they are made by the Lords sit-
¢ ting in judgment, but are not properly
¢ laws, the Legislative power being the
¢ King’s prerogative.” And he adds, that
A2
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Sect.
our Municipal law includes the books of

Regiam Majestatem, Leges Burgorum, and
other tracts noticed by Skene.

19. Posteriora derogant prioribus. — Posterior
enactments abrogate or repeal prior ones ;
L. 4. De const. princip.—ex. gr. The right
of legislation, in making, abrogating, or
altering former laws, resides in the su-
preme power of any country.

21. Ignorantia juris meminem excusat.~—~Igno-
rance of the law excuses nobody for
breaking it, because all persons are bound
toknowthelaw; L 19.p. ef§ 3. De jure
et fact ign. This rule is universally ad-
mitted after the law is promulgated, and
is as applicable to foreigners as to natives;
but he may plead ignorance of the fact,
as in the case of a mandatary acting
under a.mandant when he knew not that
he was dead.

22. Communia praecepta. — Common precepts,
rules, or regulations.

Communes reipublicae sponsiones.—The com-
mon obligations upon the inhabitants of a
kingdom or state to observe the laws.

Privae leges.—Privileges, or private laws,
applicable to certain individuals, or to
corporations, but not applicable univer-
sally.
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Sect.

28. Canon. — A rule, embracing the decre-
tum or decretalia ; wvide next phrases ;
also Craig, B. I. tit. 3. § 2. for a short
and distinct account of the Canon law on
this point.

Decretum.—2A decree or sentence,—used
to denote a collection by Gratian, a Be-
nedictine monk, made from the opinions
of the fathers, popes, and church councils.

Decretalia.—Decretals, a collection of de-
crees made by Pope Gregory from the
decretal rescripts, or epistles of the popes.

32. Regiam Majestatem.—A system of old laws,
supposed to have been compiled by order
of King David the First.

Leges burgorum —Borough laws, also as-
cribed to King David the First, contained
in the work called the Regiam Majesta-
tem. In the books of Regiam Majestu-
tem there is a strain of English law and
pbrase altogether unknown in ours. The
fragments of civil law contained in these
books could hardly have reached Scot-
land in David’s time. It came only to be
revived in Italy in the end of his reign.—
Vide Craig, B. 1. tit. 8. § 7. Stair, p. 13.

35. In libero sochagio.—In free soccage, an an-
cient tenure of lands, by which the vas-
sal was bound to perform agricultural

A

e
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services to the superior. Vide the end of
this work for a curious copy of a Latin
charter of lands held in free soccage,
supposed to have been granted nearly
five centuries ago.

85. Per subsequens matrimonium.—By subse-

quent marriage ; applicable to the legiti-
mation of children by the marriage of
their parents subsequent to their birth.
Insupport of this maxim,alearnedcivilian
says, matrimonium subsequens tolit pecca-
tum preecedens, or subsequent marriage
takes away the preceding transgression.
This rule may be held to be a powerful
inducement to subsequent marriages, as
thereby they are held not only to be law-
ful, and the children legitimate, but the
previous transgression is swept away. By
our law, wmarriage may be established
several ways, Ist, In fuciae ecclesiae, term-

- ed regular, Act 1661, c. 34. and 10 Ann,

c. 7.:—2d, By the above rule of subse-
quent marriage ; Walker v. M‘Adam, 4th
April 1807 :—3d, By habit and repute as
man and wife ; M‘Kenzie and children %.
M-Kenzie, 8th March 1810; Fac. Col.
Mor. p. 287 :—4th, By written declarations
de praesenti 3 Inglis v. Robertson, 14th
Feb. 1789 ; Fac. Col. Mor. p. 12,698 :—
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Sect.
5th, By verbal declarations de praesenti ;

Young ». Dr Arnot, 8th Dec. 1738 ;
Elchie’s Proof, No. 4.:—6th, By judicial
declarations; Pennycook and Son v. Grin-
ton and Graitie, 15th Dec. 1752 ; Fac.
Col. Mor. 12,667 :—7th, By promise and
subsequent copula ; Ibidem.

36 Assisa Regis Davidis.—The law or assize of
King David.

Quoniam attachiamenta.—~One of the books
of the Regiam Majestatem, so called be-
cause it begins with these words, which
signify since attachment.

Iter Camerarii.—Another of the books of
the Regiam Majestatem, meaning the
chamberlain ayre, or circuit of the cham-
berlain,—during which, in former times,
he judged betwixt burgesses, and in all
matters relative to the public police with-
in boroughs.

Statuta gildae—The laws of the guildry,
said to have been enacted by the magis-
trates of boroughs, and perhaps embrac-
ing part of the Regiam Majestatem.

38. Jus regium.—The royal law, enacted by the
King, and consented to by the Parlia-
ment,—Vide Sir George M‘Kenzie’s Insti-
tutions, and his Jus Regium at great
length ; or the written law enacted by
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Sect.
the King alone, and the Parliament did
no more than consent.

38. Placuit regi et concilio suo.—It has pleased
the King and his council, being the first
words of the first statute of King William.

Rex statuit per commw{%’ concilium.—The
King has decreed, by the advice of his
common council or Parliament; so ex-
pressed in the statute 9 of William,

39. Periculo petentium.— At the risk of the ap-
plicants, relating to applicants for private
acts of Parliament which could not affect
third parties.

Res inter alios acta aliis non nocet.—No per-
son is allowed to be hurt by a transaction
among other persons to which he is nota
party, and such transactions are subject
to reduction by the Court of Session.—
Act 1567, c. 18. No. 1.

Salvo jure cujuslibet.—Saving and reserving
every person’s right or interest accord-
ing to law ; or a clause sometimes thrown
in at the end of charters, reserving all
persons gight according to law.

40. Vide infra.—See below.

49. 1, e.—A contraction for ud est, that is.

A rubro ad migrum.—Literally, ¢ from the
¢ red to the black,” in reference to the
ancient practice of printing the titles of
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acts of Parliament in red, thence called
the rubric, and the acts themselves in
black. The meaning of the phrase is,
that, in construing an act of Parliament,
an argument may be drawn from the title
to the act itself.—Vide M‘Kenzie’s Obser-
vations on the act 1424, c. 23

49. Ez ingenio.—According to the judgment or

understanding of the clerk-register who
framed the rubrics of the statutes ; per-
haps applicable to statutes which treat of
matters concerning which common people
do not usually advise with counsel, but
trust to their own uninformed judgments.

51. Ad captum vulgi~—According to the under-

standing of the common people,—~in a
popular style.

52. Ibid.—A contraction for 2bidem, the same.
57. Casus omissus pro omisso habendus est.—A

case omitted is to be held as omitted ;
meaning, that cases omitted, however si-
milar to those not excepted, are, in con-
struing statutes, to be held as really and
truly intended to be excluded.

Non entia.—Nonentities, non-existences, or

cases that had not emerged at the time of
an enactment.— Vide Bacon, Aphor. 20.
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BOOK I.—TITLE II

Of Jurisdiction and Judges in general.

Sect.

2. Imperium miztum.—Mixed power, the power
in judges of executing their sentences in
civil matters ; in opposition to the right
of executing criminal sentences ; L. 3. De
Jurisd.

Imperium merum.—Pure power, the right of
executing criminal sentences ; formerly
in the power of the Barons, now in the
High Court of Justiciary, Sheriff-depute,
&e.

Jus gladii.— Literally, the right of the
sword, the right of executing criminal
sentences.

Inhaerere jurisdictioni.—To be inherent in
jurisdiction ; alluding to the imperium
miztum, which is inherentin jurisdiction.

2. Judices pedanei.—Inferior judges, delegated
to hear and decide in a variety of causes,
but without the right of execution, which
was reserved to the prafor himself,

4. Jurisdictionis contentiosae.—Of contentious
Jjurisdiction, in opposition to voluntary.

Pro tribunali.—Before the court, or in the
presence of the judge in open court.
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4. Voluntariae jurisdictionis.— Of voluntary
jurisdiction, or that which admits of no
opposition, as in the next article.

Eztra territorium.—Beyond the territory,
over which the judge has jurisdiction ; in
reference to services which take place
beyond the jurisdiction of the person
served, and to ratifications by married
women, who may lawfully make oath
beyond their jurisdiction. Fount. Feb.
3. 1688 ; Cochrane.

Fictio juris.—A fiction, or supposition of
law, as in the registration of deeds, in
which a judicial sentence is prefixed to
extracts, as a mere fiction or supposition
of law.

6. Magistratus majores.—Superior magistrates,
or supreme courts, possessed of the power
of reviewing their own definitive judg-
ments. The Court of Session, as the
supreme civil court, have the right not
only of reviewing their own sentences,
‘but those of inferior judges. The High
Courtof Admiralty and Commissary Court
‘at Edinburgh have the right of reviewing
subordinate courts of the same jurisdic-
tion.

7. In dubio.~In doubt, or uncertainty. Juris-
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diction ought to be amply interpreted,
and ought not to remain % dubio.

9. Jure praeventionis.—By right of preference ;
having reference to the right acquired by
the court before which a cause is first
brought, to prevent any other court of
the same jurisdiction from interfering.

In publicam vindictam—For vindicating the
public interest, having reference to pro-
secutions for the sake of public example.
Public policy requires that crimes should
not remain unpunished, but inflicted with-
out delay, in terrorem of others commit-
ting crime in future.

13. Potestas gladii.—Literally, the power of the
sword, the power of judging in criminal
cases involving life, &c. It is either pro-
per or delegated. Proper belongs to the
judge himself, or delegated by the judge
to another, who is called his depute or
substitute.

14. Vide supra.—See above, or before, in refer-
ence to a former section, passage, or doc-
trine.

16. Ratione domicilit.—Jurisdiction against a
person is founded ratiome domicilii, that
is, on account of his domicile or residence

~within the territory of the judge.

17. Ratione rei sitae~~Jurisdiction against a
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person is founded ratione ret sitae, that is,
on account of the situation of the subject
of controversy within the judge’s terri-
tory.

18. Commune forum.—The common forum, or,

in Scotland, the Court of Session.

Locus rei sitae.~The place where the pro=-

perty in dispute is situated. Questions re-
garding immoveable property can only be
tried in the common forum within which
it is situated.

19. Arrestum jurisdictionis fundandae causa.—

An arrestment for the sake of estab-
lishing or founding jurisdiction, neces-
sary to be used in all actions against fo-
reigners, who have only moveable pro-
perty in this country : and, generally, un-
less they have moveable property in this
country, they cannot be made amenable
to its laws.

Nezus.—Arrestment, tie, or the diligence

of an arrestment used by a creditor in
the hands of a third party indebted to the
common debtor. An arrestment is con-
sidered to be a severe measure, if used
upon a depending action, and before the
debt becomes due, unless the debtor is

~wvergens ad wnopiam. Even in this case

B
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Boox L. Tit. ii.

Sect.
it may prove destructive when the pursu-

er loses his suit.

19. Judicio sisti—Caution judicio sisti is an ob-
ligation undertaken by the cautioner to
sist the party in court when required to de
so, under the penalty of being obliged to
answer for him.

Judicatum solvi—Caution judicatum solvi
is an obligation to pay the sum that shall
be found due. In all maritime cases in
the Admiralty Court, the defenders are
obliged ante omnia to find this caution.

Animo remanendi.—With the intention of
remaining ; as in the case of a Scotsman
going abroad with the dntention of not
returning, or an Englishman coming here
with the intention of remaining.

Ratione originis—On account of the place
of birth, a person is sometimes liable to
the jurisdiction of the common court of
the country.

20. Ratione contractus.—On account of-the con-
tract having been entered into at the time
the defender had his domicile within a
particular judge’s territory, he may some-
times be sued before that judge, though
he should not have his domicile there
when the action is brought; ez. gr. as in
the case of a marriage solemnized in Scot-
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Sect. A
land, a declarator of marriage may be

sued in this country, although one of the
parties has withdrawn from it ; June 11.
1745, Dods »v. Westcomb; Kilk. Mor.
p. 4,793-4.

21. In meditatione fugae. — In meditation of
flight, or of absconding from the country.
To justify an application of this sort, the
creditor must depone before a judge, and
satisfy him that he has good grounds to
suspect and believe in his conscience
that his debtor, whether a native or fo-
reigner, intends to leave the coun’try to
defraud him of his just debt, to which he
will make oath in the usual form. Dam-
ages will be awarded if there be not good
grounds for this measure. See the case
of Brown, Nov. 16. 1791, Mar. p. 11,763 ;
also Tate’s Justice of Peace, p. 222.

23. Ratione delictéi.—On account of the offence
having been committed within the judge’s
territory, jurisdiction is also founded a-
gainst the delinquent.

Locus delicti.—The place where the crime or
offence was committed. This alludes to
the jurisdiction within which criminals
may be tried—1460, c. 90; 1436, c. 148,
&c.—either at the Circuit Court of the dis-
trict where the crime was committed, or

B 2

e
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before the High Court of Justiciary at
Edinburgh. This court was settled by the
act 1672, c. 16. and consists of the Lord
Justice-General, the Lord Justice-Clerk,
and five Lords of Session ; the quorum of
the court consists of three judges—1681,
c. 22-23, Geo. IIl c. 45. No appeal lies
from the decisions of this high court,
whether interlocutory or final, to the
House of Lords or other court.—Ersk. B.
I.tit. 3. § 34. et seq.; Hume, Vol. IL p.
1. et seq. By Stat. 20 Geo. Il c. 23,
Circuit Courts were established regularly
twice a year, in spring and autumn. It is
competent for one judge to preside at the
circuits ; and the Circuit Court has also
a civil jurisdiction, by way of appeal,
where the value in dispute does not ex-
ceed L.25.

24. Ratione causae.—On account of the nature

of the action, a Judge may be declined,
or his jurisdiction excepted to. For ex-
ample, the jurisdiction of a sheriff may
be declined in actions regarding herita-
ble property; the jurisdiction of the
Court of Session in all criminal causes;
and the jurisdiction of every other Court
but the Court of Admiralty, in all mari-
time causes.
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Boox I, Tit. ii.

Sect.

Ratione privilegii.—On account of privilege ;
for example, members of the College of
Justice are amenable only to the jurisdic-
tion of the Court of Session.

In fine—Towards the end, or conclusion.

25. Ratione suspecti judicis.—On account of the
judge being suspected of partiality his
Jjurisdiction may be declined, which is pre-
sumed in all cases in which his near kins-
men are concerned.

26, Fovere consimilem causam.—To favour a
similar action. Ev. gr. when a judge is
a party to a cause similar to that brought
before him, he is said by the canon law
S&vore consimilem causam, and may be de-
clined ; Decreet. . 2. tit. 1. ¢. 18.

27. Jurisdictio in consentientes.—Jurisdiction de-
pending upon the consent of parties. A-
mong the Romans this jurisdiction was
similar to our jurisdiction by prorogation.
It is inferred against a pursuer by his
bringing his cause before the judge, and
against a defender proponing defences
either dilatory or peremptory.

Primus actus judicii est judicis approbatorius-
The first judicial act is held to be an
approbation of the judge’s power, so as to
bar all future objection to his jurisdiction.

28.  Quodammodo jurisdictionis wvoluntariae.—
After the manner of voluntary jurisdic-

B 3

e
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tion ; and is confined to the registration
of deeds having a clause of registration
in any books competent, and has the ef-
fect to support the diligence which is
founded on the registration.

29. Prorogatio de tempore in tempus.—A proro-

gation or adjournment from time to time.
Prorogation cannot take place after the
jurisdiction of the judge is vacated, or
the time expired, even by consent.

Eaxtra territorium.—Beyond the bounds of

the judge’s jurisdiction. For, beyond it,
a judge is held to be none other than a
private person.

Prorogatio de loco in locum.—A prorogation

In

from one place toanother. A party can-
not subject himself to the jurisdiction of
a judge while he is beyond his territory ;
but prorogation may be inferred when a
defender shall exhibit defences oz causa
before a sheriff or other judge within
whose jurisdiction he does not reside.
causa.—On the merits of the action.
Referring to defences being given in on
the merits against a suit.

Praescriptio fori—An exception to the forum

Or, a party is so understood asto ac-
quiesce in the jurisdiction, when he re-
sides within the territory of the judge.
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30. De causa in causam.~—~Jurisdiction is said to
be prorogated de causa in causam, from
one cause to another, when the parties
consent that a judge who has jurisdic-
tion in one cause shall judge in another
in which he has no jurisdiction. This
appears to be repugnant to reason, be-
cause the consent of the parties cannot
give validity to a sentence pronounced
by a judge, in the case of which the law
denies the cognition ; Mathiew. The Com-
missary Clerk of Edinburgh, 23d June
1705.

32 Litem suam fecerit.—Shall have made the
cause his own; shall have erred, either
through ignorance or corruption. In
reference to judges’ wilfully delaying
or perverting judgment, of which we have
no instances, to the honour of our country.

In apicibus juris.—In the quirks, niceties,
or subtleties of the law, usually employ-
ed when a person strains a rule of law to
its utmost limits, and when its application
is attended with the utmost doubt and un-
certainty ; wide the learned and enlight«
ened speech of the late Lord Meadow-
bank, in the case of Harvie contra Buch-
anan, 12th Dec. 1811 :—or as Terence
expresses it, jus summum saepe summa est
malitia. Law, enforced to strictness,

e
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sometimes becomes the severest in-

Justice ; or, according to the eminent
and learned Judge Sir John Coke,
“ dpicis juris mon sunt jura.’ The

4 ~extreme points of the law are not the law.
The rigour of the law is not always to be
considered unjust, but merely as a rule
that is inflexible, which nevertheless has
its justice; as in those cases where the
law being designedly rigorous, the se-
verity would destroy the law.

Ad vitam aut culpam.—During life, or good
behaviour. Public offices (civic or ma_
gisterial offices excepted) are generally
held for life, or fault, as a guard for good
behaviour.

Lata culpa aequiparatur dolo.—A gross fault
is held to be equal to bad intention. A
sentence glaringly illegal is held to im-
ply a perverse will.

33. De fideli administratione.—An oath taken by
a person for the faithful discharge of the
duties of an office, administered by a
Judge when the person enters upon it.
The oaths imposed by our law upon
our judges are; 1st, The oath of alle-
geance with the assurance, 1693, c. 6.—
2d, The oath of abjuration, 6 Anne, c.
14.—3dly, Oaths of supremacy, 1 Geo. 1.
c. 13. imposed upon all officers civil and

e
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military in Britain ; and the oath de fideli

administratione, as in this phrase.

BOOK I.—-TITLE IIIL
Of the Supreme Judges and Courts of Scotland.

3. Barones Majores.—Greater Barons, so dis-
tinguished by their patents of peerage,
and dignified with thetitle of Duke, Earl,
Lord, &c. and so raised above the rank of
common barons. We find this vocable
used in France, sometime before the Ro-
man conquest, to denote persons of the
first dignity. After its translation into
Britain its signification became more ex-
tended, and frequently included persons
holding lands of the crown.

Barones Minores.—Inferior Barons, These
inferior barons had no right to sit in Par-
liament, unless they were elected by the

- freeholders, agreeably to the directions of
Parliament, 1427, c. 102, These lesser
barons had no hereditary right to sit in
Parliament, and could not be elected
members unless they held lands in pro-
perty or superiority of the crown, extend-
ed either to 40s. Scots of old extent, or to
400 Scots of valued rent,—1682,c. 21.*

* In remote times, some members of the Scotch Parliament re-
ceived 6s. 8d. per diem, or, as it may now be rated at, 50s. Some

of the districts of burghs withdrew this allowance, and lost their
franchise, but retaining the magistracy and other privileges.

e
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5. Dabator ceeteris licentia recedendi.— Permis-
sion was given to the rest to recede or go
away. The Committee of the Lords of
the Articles were elected in the beginning
of every Parliament, after which the Par-
liament was adjourned, and permission
given to the rest to go away.

12. College of Justice.*

19. Cessiones bonorum.—Ceding or giving up ef-
fects. It refers to one of those suits
wherein the Court of Session has a pri-
mary jurisdiction. When a debtor ob-
tains a decree of cessio, he grants a dis-
position omnium bonorum to his creditors,
and obtains a discharge from the court.

21. Add cwilem effectum.—To the effect of giving
reparation to the private party.

22. Nobile officium.—Noble or dignified office,—
super-eminent power. It isinherent more
or less in every civilized state, and exer-
cised most properly by our Supreme
Court, in inquiries into facts or steps to
be taken in a cause, and even inflicting
punishments against delinquents ; but it .
cannot be demanded by a party as matte
of right.

Ez Officio.— Officially, from or belonging to

* The College of Justice was instituted by James V.in 1532,
after the model of the Parliament of Paris.
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“ office. A judge may ordain a party to be

examined, when his adversary declines to
refer the matter at issue to his oath.

33. In presentia.—In presence of the Court.
Referring to certain bills of suspension
of sentences pronounced by the Judge-
ordinary, which, by our ancient law, might
be passed in presence of the Court in time
of session, or by three Lords in time of
vacation ; but now, by act of Sederunt
passed on the 11th November 1828, § 5.
the Lord Ordinary on the bills may pass
all bills of suspension and advocation,
without the concurrence of the Court
during session, or of one or more Lord
Ordinaries during the vacation.

BOOK I.— TITLE 1V.
Of the Inferior Judges and Courts of Scotland,

1. Comes,—An earl. He was an officer in an-
cient times possessed of territorial juris-
diction, into whose place came the sheriff,
or vicecomes. |

Vicecomes,--A sheriff, a viscount. Thesheriff of
all the counties of Scotland is the king, and
the sheriffs-deputes of counties are ap-
pointed by thesovereign; 20 Geo. II. c. 43.
The sheriff-depute must be an advocate of
three years standing, and hold his office ad
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vitam aut culpam, and is authorised to
name a substitute, who must constantly

reside within the county ; and by act Geo.
IV. c. 33, he must be elected from the
advocates, writers to the signet, or solici-
tors of supreme courts, or procurators be-
fore the sheriff court, of at least three years
standing, and the substitute must be cer-
tified to be duly qualified by the Lords
President and Justice-Clerk.—We know
that, in some instances, sheriff-deputes
selected their substitutes from persons un-
acquainted with the law, such as surgeons,
officers in the army, and farmers ; but by
this wise act a check is put thereto.

1. Vicecomitatus.—A shire or county ; or the

jurisdiction within which the sheriff-de-
pute and substitute have power to act.

4, Ex intervallo—At some distance of time.
Flagranti crimine,—In a flagrant crime, in

the act of committing, or immediately af-
ter committing, a crime,

Posse comitatus.—The power or force of the

county, which the sheriff has a right to
call out for enforcing the diligence of the
law. The power of the whole county, says
Bacon, is legally committed to the sheriff.

6. De facto.—In fact, of atruth. An assertion

or allegation of a party, when no positive
or precise proof can be had.

e
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7. In liberam regalitatem.—Into a free regality.

When the king granted feudal rights to
the Lords of the Admiralty, they were
‘termed a free regality.

7. In perpetuum.—In perpetuity, for ever.
Grants by a lord of regality to his deputes,
called stewarts or bailies, were made dur-
ing pleasure, or life, or in perpetuum, to
themselves or their heirs.

17. Ex incontinenti.—Summarily, on the spur of
the moment. In allusion to warrants de
plano, granted by justices of peace, .or
sheriffs, against offenders, for quelling
riots, or for punishmeat.

25. In liberam baroniam.—Into a free barony.
Grants were made, or confirmed, by the
king to barons, erecting lands into a free
barony.

26. Cum fossa et furca—With pit and gallows.
An expression used in ancient charters,
conferring the right of trying capital of-
fences, and of inflicting capital punish-
ments.

27. Cum curiis et bloodwitis, Cum curits—With
the power of holding courts to take cog-
nizance of common riots and actions of
debt between tenant and tenani. Cum
curiis et bloodwitis—With the power of
holding courts axéd fining for blood.
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Of Ecclesiastical Persons.
Sect.

2. Papa—Father, or pope; an appellation

given to all bishops previous to the be-
ginning of the 7th century, when the pa-
triarch of Rome was acknowledged as
pope.

3. Praepositus.—A. provost, or person set over
others ; or the heads of colleges or col-
legiate churches.

Praebenda.—A prebend, or clerk who enjoys
a prebend or living, according to the
degree or stall in the church where music
was performed. St. B. 2.t.8.§ 15,

Capellanus.— A chaplain, or minister of a
chapel; or an endowment to persons of
small fortunes.

4. Cura animarum.—The care or charge of
souls, which the regular clergy did not
enjoy.

Priories—Religious houses, the priors or
heads of which were independent of any
abbot. A term used in grants by persons
of small fortunes. |

In commendam.—In trust.

5. In perpetuam commendam.—In perpetual
trust ; which exempted the commendators
from any obligation to account.
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'8 Capitulum.—Chapter, or bishop’s council.

So denoted because it was considered to
be the inferior head of the diocese. It
consisted of an archdeacon, dean, and
several canons or prebendaries.

9. Personatus.—A parson, a person in an ec-
clesiastical office, parish, or church ; and
in the canon law was styled a presbyter
or rector ; hence our presbyterian church
or presbyteries.

Proprio jure.—In his own peculiar right ; or,
the clergyman’s right to the benefice when
he entered upon it.

Advocatus ecclesiae.—The patron of a church
or living.

10. T'rado tibi ecclesiam—1I give you the living.
A term formerly employed when the pa-
tron named a person to supply a vacancy
in-the church. Formerly the pope was
held to be the patron of all churches which
did not belong to any private person ; but,
on the Reformation, the king came to be
acknowledged as patron where no right
of patronage appeared in the person of a
subject. From the Reformation down to
1649, c. 39, by which patronage was abo-
lished, patrons continued to have the right
of presenting ministers to the church of

which they were patrons ; but this act was
c 2
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rescinded by the act of Charles I1. 1661,
c. 9. This right was taken away by the
act 1690, c. 23.and the power of presenta-
tion given to the heritors and elders of

the parish. Patrons were again restored
to their rights by the 10 Anne, c. 12.

10. Accipe ecclesiam.—Accept the living.
11. Alternis vicibus—By turns, by alternate pre-

sentations ; where, by special statute, two
patrons were directed to present the uni.
ted benefice alternis vicibus, 1617, c. 3- § 3.

15. Jus incorporale.—A personal privilege, or in-

corporeal right; applicable to a patron’s
right to present, and may be carried by a
disposition without seisin, St. B. 2. t. 8.
§ 35. But when the patronage is united
to lands, the patron ought to be infeft, to
give the disponer a proper title.

Glebe—In the selection of a glebe, first the

lands of vicars,then abbots,priors, bishops,
andfriarsare in thisorder tobe appropriat-
ed ; and failing these the most contiguous
temporal lands, by act of Parliament 13
James VI. And the glebe, over and above
the stipend, ought to comprehend four
acres of arable land, or 16 soums of pas-
ture ground, where there is no arable
land. A soum is what will graze 10 sheep,
or as supposed one cow.
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17. Jure devolutionis.—By right of devolution ;

in reference to the fact, that if a patron
does not present to a vacant church with-
in six months of the vacancy, he loses the
right of presenting, which devolved, in
former times, on the bishop, archbishop,
aid pope, in succession, but which now
devolves on the presbytery within which
the parish is situated.

19. Pleno jure.—By full right ; in reference to
churches within a bishop’s diocese, to
which he collated without presentation.

20. Jus devolutum.—A devolved right. A pa-
tron is bound, within six months after the
death of the incumbent, to present to the
presbytery a fit person to supp]y the cure ;
hence, the right of presentation; thus ac-
cruing to the presbytery, is called the jus
devolutum.

25, Cura Christianitatis.—The care of Christi-
anity ; sometimes applied to the bishop’s
or consistorial courts,

30, In riza.—In a quarrel, or scufle. This has
reference to questions of scandal and de-
famation falling under the cognizance of
the commissaries, for verbal injuries, or
words uttered suddenly in 7iza. Vide the

phrase, Quod non in caetuw nec vocifera-
c3
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tione dicitur id infamandi causa dictum ;
Ersk. B. 4. tit. 4. § 80.

30. Personae miserabiles.—Poor persons ; in re-
ference to widows, orphans, and others,
in needy circumstances, and deserving of
compassion.

Jurisdictio contentiosa.—Contentious jurisdic-
tion. The meaning of this phrase requires
tobe explained. Though deeds have a
clause authorising them to be registered
in a certain judge’s books, this is not held
to constitute what is called jurisdictio con-
tentiosa, that is, prorogation of the judge’s
Jurisdiction to judge of the validity and
effect of these deeds. Jurisdictio conten-

. L . o oy o
tiosa 1s said, by the civilians, ¢ in nolentes
imperit vi exerceri.”’

BOOK I._TITLE VI

Of Marriage, and the Relation between Parents
and Children.

1st, Of Marriage.

2. Conjunctio animorum.—The union of minds;
consent, and mutual affection, which
ought to precede marriage, and give sanc- -
tion to the wise and well established max-
ims, Consensus non concubitus facit matri-
monium ; matrimonia debent esse libera, ubi
dolus didi: causam contractui,
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2. Conjunctio corporum.~The union of bodies,

AV

or copulation; or the consummation of
marriage.

malitia suppleat aetatem.—If ability sup-
ply the want of proper age, or power to
procreate, according to the canon law ;
and refers to pupils who may enter into
marriage provided they have ability ; De-
cret. Lib. 4. tit. 2, ¢, 3.

Inspectio corporis.—An inspection of the pro-

creative organs. This supposes an in-
decent inspection of the procreative or-
gans, and cannot, therefore, be admitted,
without the most urgent necessity ; De-
cret. 1. 3. 6. Quand, tut. vel, cur. Ersk.

3. Sponsalatio.—Espousals ; or the contract or

mutual promise between a man and a
woman to marry each other.

Stipulatio sponsalitia.—A promise of mar-

riage, or an antenuptial contract, may
be resiled from res integrae, saving dam-
ages, in certain cases, against the party
resiling.

De presenti—A consent is said to be given

de presenti when it is given in the present
tense ; as, I take you to be my lawful wife,
and I take you to be my lawful husband.
Vide page 10 of this work, under the phrase
Per subsequens matrimonium,
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3. Jus antiquum.—The ancient law. Referring

to the ancient Roman law, where there was
a stipulatio sponsalatia, which founded an
action of damages against the party pro-
mising, and refusing to perform ; and a
similar action is, by our law, competent,

Arrhae sponsalitice.— A pledge or earnest of
marriage, given by the bridegroom to the
bride, If the bridegroom resiled, he lost
his earnest ; and if the bride resiled, she
was obliged to restore it with as much
more ; L. 5. c. de Sponsal.

Remediis praetoriis.— By praetorian remedies,
such as imprisonment, seizing of goods,
&c. In Holland, if the party premising,
or espoused, continue obstinate, the judge
may declare the marriage proven ; Brower
de Jure Connub. p. 255.

Matrimonia debent esse libera—Marriages
ought to be without restraint. Our law
wisely has respect to this beautiful maxim;
and it is material to notice, that in all
questions of marriage, where force, fraud,
and deception are alléged, it will be ne-
cessary ante omnia to establish a free and
deliberate consent.

4, Copula.—Carnal connection. This phrase
has reference to a previous promise of
marriage, and a subsequent copula, which,
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in the eye of our law, constitutes marriage,

from a presumption that the consent de
praesenti to marriage was given by the
parties when the promise was made, or as
laid down by Mr Erskine ¢ That a copula
¢ subsequent to such promise, constitutes
¢ marriage, from a presumption or fiction
¢ that the consent de praesenti, which is
¢ essential to marriage, was at that mo-
¢ ment mutually given by the parties, in
¢ consequence of the anterior promise.’
“c.1.t. 6, § 4 .

De futuro—At a future period ; used in refer-
ence to a promise of marriage at some
future period, which, in our law, is held
not to be binding, rebus integris.

6. Rebus ipsis et factis.—By facts and circum-
stances, such as cohabiting together,
living together habit and repute man and
wife. .

7. In solatium wvitae.—As a comfort of life.
This expression réfers to old or infirm
persons who assume to themselves com-
panions in the way of marriage, for their
mutual help and comfort.

8. E converso.—On the other hand; and here
has respect to the case of the wife’s re-
lations by affinity, in opposition to those
of the husband.
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Affinitas affinitatis—Affinity of affinity ; ac-
cording to Doctors, not applicable to the
kind of relationship which subsists be-
tween the husband’s brother and the wife’s
sister, but between the kinsmen of both ;
or, the rule of computing degrees of con-
sanguinity or affinity between the hus-
band and the wife’s relations. Solomon
made affinity with Pharaoh by espousing
his daughter, 1 Kings, iii. 1.

9. In infinitum.—Without end, for ever; or in-
termarriages in the direct line between
ascendents and descendents are forbid-
den, let the degrees of propinquity be-
tween the parties be ever so remote.

Loco parentis.—In the place of a parent. In
the collateral line, marriage is forbidden
where one of the parties is brother or
sister to the direct ascendent of the other .
party ; thus, an intermarriage with a
grand-niece is null.

11. Jus mariti.—The right of the husband over
the moveable estate of his wife; or, it
may be defined, the right or title arising
from the marriage to the husband, in the
moveable estate, or goods in communion,
which either belonged to the wife at the
time of the marriage, or during its sub-
sistence ; or it is a legal assignation, by
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the wife to her husband, of all her move-
able effects, which he may receive and

discharge without her consent.—}Vide
Act 1661.

11. Jus relictae.—The widow’s right to a share of

the goods in communion, after deduction
of debts, which, where there are children,
is one-third, and where there are no
children is one-half; and of which her
husband cannot deprive her by any tes-
tamentary deed ; 18th July 1784, Hen-
derson w. Sanders. In the case of
children by his last or former marriage,
the division is tripartite, one-third goes
to the children as legitom, one-third is
the dead’s part, which he may dispose of ;
failing his destination of it, it will go to
his children as his executors, and the re-

maining third goes to the widow as jus
relictae,

13. Socii.—DPartners, friends, companions, as in

the married state ; but not to the effect
of constituting a right to the wife over

the goods in communion, which by law is
vested in the husband.

14. Bona fides.—Good faith,understanding, truth,
15. Dos.—Tocher, dower, or jointure, given by

the wife to the husband upon their mar-
riage.
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Praeter dotem.—Besides the tocher. This is

a term borrowed from the civil law, f#.
23. 3.9. § 3.; and is derived from the
Greek language, signifying something
over and above the dower.

15. Paraphernalia—The jewels and other orna-
ments belonging to a woman when she
is married : Or Parapharnalia, which in-
cludes the whole wvestitus et mundus mulie-
bris.

15, Vestitus et mundus muliebris.—The wearing
apparel and ornaments of dress, as body-
clothes, rings, necklaces, ear-rings, &c.
belonging to a woman,

16, Ex qua persona quis lucrum capit, ejus factum
praestare  debet.—Whoever derives ad-
vantage from a person ought to be ac-
countable for his deeds. For example, as
a husband acquires by marriage a right
to his wife’s moveable estate, he becomes -
on that account liable in payment of all
‘the moveable or personal debts contract-
ed by her previous to the marriage.

Transeunt cum universitate.~They pass with
the whole without exception, alluding to
the woman’s debts and obligations, which
devolve upon her husband in consequence
of the universal right which he acquires,
Jure mariti, to her moveable estate,
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V7. In solidum.—=For the whole, The husband

is liable for his wife’s debts after her
death, in so far as he is lucratus, if her
creditors have not been able to obtain
payment.

In quantum lucratus est.—In so far as the
husband is benefited.

Locupletary cum damno alterius.—~To be en-
riched by another’s loss. A husband
cannot enrich himself at the expence of
his wife’s creditors, in reference to the
preceding phrase.

Ad sustinenda onera matrimonii—~To defray
the expenses of the married state. A
tocher is said to be given for an onerous
cause, ad sustinenda onera matrimonii.

Subsidiari¢.—Subsidiarily,auxiliarily. Where
the wife's estate is insufficient to pay her
debts, the husband’s estate may be at-
tached for them, or he may be made
subsidiary liable.

18. Universum jus, Universal right, or title to
both heritable and moveable property ; or,
in consequence of a marriage contract, by
which the husband is assigned to his
wife’s effects, heritable and moveable.

Lucratus—Benefited. Here the lucratus re-

D
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fers to the liability of his wife’s debts, in

so far as the lucrum goes.
Lucrum.—Benefit, advantage.

19. Vestita viro.—Clothed with a husband. The
wife, when married, is free from all dili-
gence upon debts contracted by herself ;
unless in the case where she has a se-
parate peculium, or stock, or a praeposiia
negotils, ot js interdicted by her husband.

A mensa et «—From bed and board ; ap-
plied to married persons, who live sepa-
rately from each other, by contract
between themselves, or by a decree of
the Commissary-Court.

20. Potestas maritalis.—The husband’s power
in the married state, as curator to his
wife, or otherwise having power invested
in him.

1In toto.—Altogether, entirely, wholly ; here
alluding to the period of marriage, when
the right of a curator to a female minor
expires, and the curatory of the husband
commences.

21. Vergens ad inopiam.—Verging towards want,
poverty, or insolvency ; and thereby inti-
mating that a wife is not authorised to sue
her husband, unless on necessary or ur-
gent cases ; Fount. Nov. 16, 1704, Ross.
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She may sue him if wilfully deserted;

Dec. 21, 1626, La. Fowlis; or in the case
of divorce or bad usage.

*22. Sui juris.—His own master, her own mis-
tress ; in his or her own right. Deeds
done by the wife, without the husband’s
consent, are null ; his power guoad draws
back to the time of proclamation of
banns.

23, ﬁgtor in rem suam.—A jodge or adviser in his
own affair, or, who gives authority, or
grants any deed for his own behoof.

24. Culpa teneat suos auctores —A fault can bind
only its own authors: ex. gr. delicts by
a wife are personal to herself, and have
no operation against the husband.

25. Sub cura mariti—~Under the husband’s care
or power. Personal obligations, such as
bonds, bills, &c. by the wife, without the
husband’s consent, are null while sub
cura mariti.

Quodammodo. — After a certain manner,
fashion, or sort. The person of the wife
is by law itself held to be sunk in that of
the husband, and her obligations are not
considered to be actionable.

Ipso jure—By law itself. In reference to

L2
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deeds by the wife without the husband’s

consent, are by their nature null.

25, Peculium.—Wealth, stock, Applicable to
the separate stock of the wife from a
father or a stranger, for the maintenance
of herself and children, and exempted
from the jus mariti. In the times of the
patriarchs, horses, camels, asses, oxen,
sheep, deer, were held to be their wealth
or stock, and likened to pecunia ; Gen.
i. 25, and xxx. 43,

26. Pracposita mnegotiis.—A wife is sometimes
said to be praeposita negotiis ; that is, set
over, or entrusted with the management
of her husband’s affairs.

Praepositura.—The office of a praeposita.

Ez re.—Arising out of the thing or matter
itself, such as necessary and proper fur-
nishings made to the wife, and which are
effectual against the husband.

Praeposita megotiis domesticis.—Set over or
entrusted with the management of do-
mestic affairs. In the case of a married
woman this is presumed ; so that, without
any express authority, she can bind her
husband for whatever is proper for the
family.

Aliunde. — Otherwise, elsewhere. After a
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wife is inhibited by her husband from

contracting debts, he is liable notwith-
standing for necessary furnishings suit-
able to his rank, if he cannot prove that
he provided her aliunde.

Ltiam causd non cogniti.—A husband may
inhibit his wife ettam causd non cognitad,
that is, without the reason of his doing so
being even assigned, or investigated into.

28. Inter vivos.—Between the living. Deeds
are said to be executed nter vivos, when
they have no reference to the death of
the granter as the period at which they
are to take effect.

- 29. Plus enuon valet quod agitur quam quod sinali-
tate concipitur.—For that which is done is
more availing than that which is covertly
pretended. A gratuitous right by one
spouse to another, or in trust to a third
party, is, notwithstanding this, subject to
revocation ; Feb. 1. 1728, Sanders.

30. Qutﬁl excessum.—In relation to the excess,
in so far as excessive. Immediate pro-
visions by a husband to a wife, in the
event of her survivance, may be revoked
only quoad excessum; June 27, 1677,
Short.

31. Etiam in articulo mortis—Even at the very

» 3
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point of death. Donations may be re-

voked even at the point of death.

31. Omnium bonorum.—A disposition omnium
bonorum is a conveyance of all the gran-
ter’s goods.

In edium.~~In detestation. Bankton, B.I.
t. 5. § 100. affirms, that a revocation is pre-
sumed fromfthe commission of adultery by
the wife, not forgiven by the husband;
and that this operates ipso jure in odium
of the crime,—Vide Douglas from Hope.

32. Resoluto enim juro dantis, resolvitur jus ac-
cipientis—Theright of the granter being
done away, the right of the receiver is
resolveds

Morte don&:?z's donatio confirmatur.~—By the
death of the granter, the donation or grant
is corifirmed. _

33. Vi aut metu. — By force or fear.  This
especially refers to the influence which
husbands have over their wives in grant-
ing deeds; hence judicial ratifications
by wives are granted in absence of their
husbands.

34. Sine vi aut dolo.~Without force or fraud.
Arising from an excess of love which the
wife is supposed to bear to her husband ;
and she may, therefore, optimeifide, swear
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that she granted the deed without force or
fraud.

34. A fortiori.— As a necessary consequence
arising from the stronger argument.

Ex vi aut metu.—Through force or fear, or
that the ratification by the wife was grant-
ed without force or fear, and for her utility
and advantage.

35. Optima fide—With the greatest good faith.

Donationes welate. — Veiled or concealed
gift ; applicable to deeds granted by a
wife to third parties in trust for her hus-
band’s use.

37. Puberes.—Persons above the age of puberty,
which is 14 in males and 12 in females,
and below the age of majority, which is
21.

38. Intuitu matrimonii.~In the prospect of mar-
riage. In the prospect or contemplation
of marriage, and in reference to settle-
ments in marriage-contracts in favour of
any of the two spouses, which are ex-
pressly made entuitu matrimonii.

Retro—Backwards ; in reference to a parti«
cular time or event.

Legitim.~A claim competent to children
out of the free moveable estate of their
father,amounting to one-third where there
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is a widow, and one-half where there is
no widow, and which the father cannot
disappoint by any deed of a testamentary
nature. This is a material part of the
law of Scotland, the object of which is to
prevent parents leaving their younger
children unprovided for.

42. In majorem evidentiam.—For greater cer-

tainty ; in allusion to a marriage lasting
year and day, and, in majorem evidentiam,
the day is adjected.

43. Hinc inde.—Here and there, on every side,

on all hands. This phrase is most fre-
quently employed immediately before the
registration clause of mutual contracts,
under a penalty to be enacted by the
party performing, from the party failing ;
but the penalty is by law restricted to the
actual damage and expence sustained.

Separatio tori.—A separation from the mar-

riage bed, which the canons admitted in
the case of adultery ; but the nuptial tie
continued till decree of divorce. This
makes part of our law, and extends to ill
usage on the part of the husband.

44, De praxzi.—From custom, usage. If any of

the spouses wifully desert the other for
four years, decree of divorce may be ob-
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Act 1573, c. 55; 1 Cor. vii. 15.

46. Donationes propter nuptias.—Donations made
on account of the marriage. In the law
of Scotland, it means the provisions made
by the husband to the wife on account of
the tocher, &c.

Vice versd.—On the contrary, on the other
side. [Either party deserting the other,
loses his or her legal right of marriage.

2d, Relation between Parents and Children.

49. Pater est quem nuptiaw demonstrant.—He is
the father whom the marriage pointed out
to be so. Hence the legal presumption
of legitimacy of the offspring of the mar-
riage.

50. De septimestri partu.—Concerning birth in
the seventh month. Hippocrates, in his
treatise De Septimestri Partu, and the
Roman law upon his authority, have pro-
nounced six months as the minimum of
an entire birth; L. 12, De Stat, hom.
that is, six solar months, as it is explain-
ed L. 3. § 12. De Su. et Leg. her. ; and by
our law, from the favour of legitimacy,
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six lunar months is the minimum, and

ten months the mazimum.

34. Ad lites.—For the actions. When a minor
has an action against his father, or a mar-
ried woman has an action against her hus-
band, the court is in use to appointa
curator ad litem to them, that is, for taking
care of the action.

BOOK I.—-TITLE VIL

Of Minors, their Tutors and Curators, and of the
Relation between Master and Servant.

1st, Of Minors, their Tutors and Curators.

1. Tueri—To protect, assist, or help. Hence
tutory, or a power vested in a tutor to
manage the estate of a pupil, which lasts
till 14 if a male, and 12 if a female.

Cura—Care. Hence curatory, whichisa
power of managing the estate, either of a
minor pubes, or of a major who is incap-
able of acting for himself from defect of
judgment; or the Court of Session may
from this nobile offictum appoint a cura-
tor or tutor to persons abroad.
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1. Pubes.—A person above the age of puberty.

2. Tutores testamentarii, legitimi, et dativi.—
Tutors testamentary, or by the appoint-
ment of the father in his will; tutors at
law, from their relationship to the minor;
and tutors dative, so called because they
are appointed by the crown to persons in-
capable of acting for themselves. _

Patria potestas—The power of a father over
his children,—in virtue of which he is en-
titled to appoint tutors and curators to
them.

3. Pro non adjectis—As not named. Persons
named as tutors, but incapable to fill the
duties of the office, are held as not named.

Rem pupilli salvam fore.—That the proper-
ty of the pupil shall be preserved, and
that he shall justly account for his ad
ministration ; alluding to the favour shewn
both by the Roman law and by our own
to testamentry tutors, who are not bound
to give security.

4. Puré.~Unconditionally. An office given
to a remote agnate past 25 years, under
no limitation in point of time, is termed
puré, unconditionally.

6. Jurisdictionis woluntariaze. — Of voluntary
Jjurisdiction : referring to services in
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virtue of a brief from the Chancery, for

serving the next agnate as tutor at law to
an office, termed voluntary jurisdiction.

7. Infantiae prowimus.—Next to infancy; in
relation to the right which the mother has
to the custody of the pupil till he be seven
years of age.

Gratis.—Gratuitously. Though a mother
should offer to take the charge of her
child by a first marriage gratis, after her
second marriage, it may be withheld from
her, unless the court interfere, and assume
that she is a more fit person than the
next heir.

8. Pater patrice—The father of his country ;
in relation to the king, who, in default of
tutors nominate or at law, possesses the
power of naming tutors to minors and
furious persons.

11. Ratio decidendi.—The ground of decision.
When a judge pronounces an interlocu-
tor, he sometimes mentions the grounds
of his decision or 7ratio decidend:; but he
is not bound to do so, though we are dis-
posed to think that he ought, in order
that the party who considers himself ag-
grieved by the judgment, may speak with
greater certainty to the points which the
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judge assumes as the basis of his inter-

locutor.

12. Officium wvirilee—A manly office. Among
the Romans, tutory;was held to be officium
virile, and so could not be exercised by
women, excepting mothers in special
cases.

12, Formula.—A formula or declaration ap-
pointed to be signed by papists before
they could act as tutors. '

13. Curator bonis.—A curator, or person ap-
pointed to take charge of the property
and effects of persons incapable, from
age, infirmity, or absence, to act for them-
selves,

Sententia contra minorem indefensum lata,
nulla est.—A judgment pronounced a-
gainst an unprotected minor, . e. a minor
who has no tutors or curators, is void and
null., , _

'14. T'utor datur persone.~—A tutor is appointed
to take charge of the minor’s person.

Curator rei.—A curator is named to take
charge of the minor’s property.

15. Sine quo non.—Literally, without whom not,
meaning that persons appointed to act as

tutors cannot act without a particular per«
E
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son named as sine quo non, or contrary to
that person’s will.

17. Jus novum.—The new law of the Romans.
In allusion to implied authority given to
tutors and curators to dispose of things of
little value, without the sentence of a
judge. By our law, the curator cannot
sell the minor’s heritable property with-
out authority from the Court of Session,
and upon proof that such a measure is
necessary and beneficial.

Fundo annexum.— Attached to ‘the ground,
as houses, trees, fences, &c., which may
be sold by a curator on application to the
Court of Session, upon cause shewn.

17. Sine decreto.—Without the decree or sen-
tence of a judge. A renunciation of a
wadset right, vested in the pupil, where it
is granted by the tutor to the reverser,
upon payment of the debt, is effectual
sine decreto, though it is truly an: aliena-
tion of heritage; Jan. 31, 1735, Graham

19. Auctores iin rem suam.—Tutors and curators
cannot authorise any act, for their own
advantage, which 1is comtrary to the na-
ture of the trust reposed in them.

20. Munera publica.—Public offices. Tutors and
curators may accept or decline the office ;
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' but, if they once accept, they may be
compelled to performance, unless they
are found not to be fit for the duty. Pub-
lic offices cannot be forced upon any one.

22. Ex culpa levissima.—From the last fault. If
a tutor or curator neglect to make up in-
ventories of the minor’s estate, &c., he
may be removed, though no fraudulent
intention is meant.

24. Quamprimum.—As soon as possible ; with-
out delay. Applicable to tutors and cu-
rators discharging the debts of the pupil
as soon as funds can be raised.

In facto prestando.—In the performance
of a fact. Tutorsand curators are bound
to perform a fact to which their office
obliges them.

25. In re propria.—In one’s own business,

26.; Ad auctoritatem praestandam.—For interpos-
ing their authority, interdictors and cura-

- tors ad lites are appointed.

27, Singuli in solidum.—Each individual for the
whole. Tutors and. curators are liable in
diligepce singull in solidum, unless when
named by the father ; in which case, the
act 1669, c. 8. makes them liable for in-
~tromissions, but not for omissions.

- In liege pouste.—In perfect health. Here
E2
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implying that where the father, in a settle-

ment, dispenses with the obligations im-
posed by law on tutors and curators, the
“act requires that he be in good health.

27. Indefensus.—Unprotected.

In rem minoris versum.—Employed or laid
out in the minor’s affairs, or for his ad-
vantage.

29. In quod prius fuit voluntatis, postea fit neces-
sitatis.—That which was at first a matter
of voluntary choice, becomes afterwards
a matter of necessity.

Accusatio suspectt tutoris—A complaint a-
gainst a suspected tutor, competent to be
brought by the minor’s next in kin, or a
co-tutor, to have him removed on suffi-
cient grounds.

Popularis. — This accusatio suspecti tutoris
was said by the Romans to be popularis,
or popular, because among them it might
have been pursued by any person, whether
related to the minor or not.

31. Actio tutelee vel curatele directa.— A direct
action of tutory or curatory, competent
to a minor or his heirs, against his tutors
or curators, and their cautioners and heirs,
for exhibiting a particular account of
their disbursements and intromissions.
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32. Actio tutele wvel curatele contaria.—A con-
trary action of tutory or curatory, which
tutors and curators may insist in against
the minor, to discharge them of their
office and administration.

Intus habet.—Law presumes that a tutor
intus habet has in his own hands money
sufficient to discharge his own claims,
till an accounting take place.

Quee sunt temporalia ad agendum, sunt per-
petua  ad  excipiendum.—Those things
which must be made the ground of action
within a limited time, are open for ever
to be pleaded by way of exception.

Officium memini debet esse damnosum.—An
office ought to be hurtful to no one.

33. In penam.—As a punishment. Contracts
entered into by minors with consent of
their curators, are held to be null and
void in penam of those who would im-
pose upon their weakness.

Nemo locupletandus est cum detrimento al-
terius.—No one is to be enriched at the
expence of another: And minors may
“be restored against all deeds granted by
- them in minority to their prejudice with-
in the quadriennium wutile, or 25th year.

34. Ex capite minorennitatis et lesionis.—On

E 3
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the ground of minority and lesion: or

fraud.

35. Quadriennium utile.—~The four useful years
allowed to a minor after arriving at ma-
jority, to challenge deeds executed by
him to his own prejudice.

Tempus deliberandi.—The period allowed
to an heir to deliberate whether he will
represent his ancestor, being one year;
or to a minor, to deliberate whether he
will challenge any deeds granted by him
during his minority, being four years.

Anni utilis—Profitable or useful years, ap-
plicable to the tempus deliberand: when
applied to minors. h

Tempus utile—A profitable period, applied
by the Romans to those days in which it
was lawful to hold courts.

Tempus continuum.—Time continually run-
ning on without interruptigh; compre-
hending every day, lavizft‘t_:l,\h?nd unlawful.

Quadriennium.—Four years allowed to a
minor after his majority, within which he
may sue for reduction of deeds granted
by him to his prejudice while in minority.

Prasumptio juris et de jure.—A presumption
of the truth of any point established by
law or custom, which cannot be challeng-
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ed or traversed by contrary evidence.
For example, the presumed incapacity
of a minor to act without the consent of
his curators cannot be traversed.

36. Aliqualis probatio~~Any sort of proof,
though not strictly legal, if joined with
other proof, may be sustained, such as
full proof of a minor’s age ; or the phrase
may apply to a proof prout de jure.

De momento in momentum.—From minute
to minute; and here referring to the
computation of the years of minority till
the 21st year be completely run.

Deceptis non decipientibus, jura subvenient.—
Laws succour or protect the deceived,
not the deceivers.

37. Onus probandi—~The burden of proving.
As in the case of leison, the burden of
proof is thrown upon the adverse party.

38. In foro eontradictorio.—A decree pronoun-
ced in court, after a full discussion of the
merits of the case,and cannot be opened
up unless where there is a matter of fact
noviter veniens ad notitiam.

39. Sacramenta puberum sunt servando. The
oaths of minors are to be observed or
kept inviolable.

40. In pare casu.~~In a similar situation. Minors
are said, by doctors learned in the law,

e
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to be in pari casw in transactions entered
into between themselves.

40. In mala fide.—~In bad faith.

42. Legitimum tempus restitutionis.—The lawful
period for restitution. It transmits to the
minor’s heirs.

43. Minor non tenetur placitare super haredi-
tate.—A minor is not bound to deéfend his
title to the heritage of his ancestor; when
claimed by a person under a title prefera-
ble to that of the ancestor, till he be major.

Haereditas paterna.—Inheritance - derived
from the father; in opposition to pro-
perty derived from collaterals, such as
brothers, uncles, &c. ]

44. Haereditas.—Inheritance, Heritable pro-
perty. Heritage, or land, when opposed
to moveables, or executry.

Fundo annexa.—Annexed to the ground;
and comprehending, under it, rights of
patronage, rights of property, &c. .

Omne quod in se erat—All that was in his
power. Where the father does all that is
in his power to obtain infeftment, the es-
tate is held to be the minor’s though con-
quest in the person of the father.

45, Res judicata inter alios, aliis meque nocet me-
que prodest.—A. matter decided between
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certain individuals neither hurts nor pro-
fits others.

46. In possessorio—In possession. The minor
is not exempted from acts of molestation.
Dirl. 64 ; nor actions merely possessary,
Mackenzie’sObs. on 1587, c. 42 ; nor from
payment of feu duties.

Dominus directus—The direct proprietor,
the superior.

Actio contra defunctum coepta, continuatur in
heredes.—An action commenced against
a person who dies, may be continued
against his heirs.

Lz capite inhibitionis.—On the ground of in-
hibition. This is a species of diligence
in our law for affecting heritable property
till the debt is paid; and may proceed
on depending actions, or constituted
debts.

In damno vitando.—In the act of endéavour-
ing to avoid a loss. :

In lucro captando.—In the act of endéavour-

_ ing to gain an advantage.

48, Is qui omnino desipit.—He who is altogether
destitute of reason, Curators are ap-
pointed to idiots, and to furious and
imbecile persons.

Si aliquid sapit.—1If he has the least sense,
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spark of judgment. This and the three
following articles are necessary to be
proved, in the case of a brief of idiotry
for nominating curators to persons un-
sound in their minds. '

50. Si sit legitima aetatis.~If he be of lawful

age.

St sit in compos mentis, fatuus, et naturaliter

tdiota.~If he be unsound in his mind,
fatuous, and naturally an idiot.

St sit in compos mentis, prodigus, et furiosus,

viz. qut nec tempus nec modum tmpensar-
um habet, sed bona dilacerando profundit.—
If he be unsound in his mind, a spend-
thrift, and furious person, namely, he who
regards neither the time nor the measure
of his expenses, but lavishly and foolish-
ly squanders away his property.

53. Citra causae cognitionem.—~Without investi-

gating into, or taking cognizance of, the
cause. Anciently, interdictions of per-
sons were disallowed, without taking cog-
nizance of the matter; but, by our pre-
sent practice, persons may interdict them-
selves for their own preservation, as well
as for that of their families, called volun-
tary interdiction, citra causae cogni-
tionem.
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54, Post causam cognitam.~After the cause has

been heard or tried. Referring here to
judicial interdiction, after the cause has
been heard in the Supreme Court.

Ez nobili officio.—From the noble office, or
supereminent power of the judge. The
Supreme Court, from their nobili officio,
during the dependence of a suit, may
interpose their authority, when any ab-
stract point comes before them, or they
may punish a party guilty of improper
conduct in @ causa; of which we have
several instances recorded in the acts of
Sederunt. ‘ ,

Ex proprio motu.—Of his own accord. If
pendens of a suit, it appears that either
of the litigants is, from the facility of his
temper, subject to imposition, the judge,
ex nobili officio, may ad interim interdict
him ex proprio motu ; Feb. 17, 1681, Ro-
bertson. :

Quamdiv sustinuit istam furiositatem.—How
long he has laboured under that madness.
Alluding to a retrospect of the time when
the fatuity commenced.

55. Rei suae providus.—Careful of his own pro-
perty. A process may be instituted in
the Supreme Court for having the inter-
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diction removed, upon the ground of rei

suae providus.

Termini habiles—Sufficient grounds for an
opinion or decision.

Pessima fide.—In the worst faith. After
an interdictor accepts the office, he is
bound to register the interdiction with-
out loss of time, otherwise he will be
held to be pessima fide.

58. Mortis causa~—In relation to death ; refer-
ring to deeds of a testamentary nature,
which do not take effect till after the
granter’s death, and henee are said to be
granted or executed mortis causa.

58. Ex capite interdictionis.—On the ground of
interdiction.

Eadem persona.—The same person. The
heir of an interdicted person may sue a
reduction ex capite interdictionis, as he
is considered to be the same person with
the interdicted himself.

Ad auctoritatem praestandam.—To inter-
pose their authority. This phrase ap-
plies to interdicters giving their consent
to such deeds affecting heritage, as is
reasonable for the interdicted to grant.
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60. Servi.—Slaves, (in this country, where

slavery is abolished, called servants,)
might be bought and sold as goods by
the Roman law. By act 15 Geo. III.
and 39 Geo. III. c. 56, colliers are de-
clared to be free.

Adscripti or adscriptii—Slaves by the Roman
law, bound to perpetual service in cul-
tivating a particular field or farm, with
certain rights and capacities of purchas-
ing, feuing, &c.

Nativi.—Natives, or bond-men ; who could
not be sold by their masters ; but in other
respects resemble the Roman servi. A
negro slave, comirg to this country with
his master, is entitled to his liberty, nor
can his master afterwards transport him
against his will: Knight ». Wedder-
burn, January 15, 1778, Fac. Coll.

64. Collegium or universitas.—A corpora-
tion or community. So styled by the
Romans, and were erected, by proper
authority, -into a body politic, to endure
in continual succession, with rights of
purchasing, suing, &c.—This, and many
others from the Roman code, have been
introduced into our law.

F
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BOOK II.—TITLE I

Of the Division of Rights, and the several Ways
by which a Right may be acquired.

Sect.

1. Jura 7n re~—~Rights in the property, real
rights.

Duo non possunt esse dominz ejusdem res in
solidum.—Two persons cannot be pro-
prietor of the same property in the same
capacity, at the same time.

2. Interest enim reipublicae, ne quis re sua male
utatur.—It is for the advantage of the
public that no person be allowed to use
his property improperly, or to the preju-
dice of his neighbour.

Utitur jure suo.—Heuses his own right, in
a manner most beneficial to himself, but
not to the injury of his neighbour.

In @mulationem.—Emulously, or hurting
another,

In emulationem wicini.—To the prejudice
of his neighbour. This phrase respects
the limitation of property, by which re-
dress may be obtained against a person
who exercises his right to the prejudice
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of his neighbour, ex. gr. in throwing a
greater quantity of water upon his neigh-
bour’s ground than is necessary ; rais-
ing a wall to hurt the light of his neigh-
bour, &c. in @mulutionem vicins.

Dominium eminens.—The eminent or uni-
versal right and power in the public over
property. So called by Grotius : in virtue
of which the supreme power may oblige
the owner to part with his property, for
the good of the public ; as in the making
of a high-way or street in a town, which
may be carried through private property ;
but the party so deprived will be entitled
to a full equivalent. in virtue of an act of
Parliament to be obtained for that pur-
pose.

4. Dominium non potest esse in pendenti.—Pro-
perty cannot float in uncertainty ; it must
always be vested in some person or other.

Ez sua natura—From its own nature. In
reference to property which the pro-
prietor abandons, or which becomes
waste.

In hereditate jacente.—An estate is held to

" be in hereditate jacente, when no title has
_been completed to it in the person of the

heir. Hereditas is defined, ¢ Successio
¥ 2
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“in universum jus quod defunctus ha-

¢ buit tempore mortis,”—a succession to
every thing which belonged to the de-
funct at the time of his death. Hereditas
Jacens is said to be ¢ Que nondum adita
est ;”” a succession or inheritance which
has not yet been taken up.

4. In pendenti.—In dependence, as the fee of
a property is said to be after the death
of the proprietor, and before the Leir
makes up his title.

Species facti.—The nature or quality of the
fact.

5. Res communes.—Things common, as the air,
running water, light, &c. which are in-
capable of appropriation.

Res publicae.—Things common to a state or
community, ex. gr. navigable rivers, high-
ways, harbours, bridges, &c.

Alveus.—The channel or bed of a river.

Ripae muniendae causa.—For the sake of
protecting the bank of the river.

Jus gentium.—The law of nations. By the

Jus gentium the sea shore is not entitled
to the appellation of common, because it

1s, in its nature, as capable of appropri-

ation as any part of the ground to which

it is contiguous. '
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7. Res universitatis.—The property of a com-

munity or corporation, as ware-houses,
corporation halls, market-places.

Juris privati.—Of private right. In op-

. position to the res publicae.

8. Res nullius.—Things belonging to no indi-
vidual, as things set apart for the service
of God, ex. gr. communion cups, bells
of churches, &c.

Juris divine.—Of divine right. Things

Juris divinee cannot become the property
of any person.

Res religiosa.—Sacred property; as burying-
places.

9. Quod nullius est, fit occupantis.—That which
belongs to no person becomes the property
of the first occupant or possessor.

10, Inter regalia.—Among things belonging to
the crown.

Jure coronae.~By the right of the crown.
The crown has right to great or small
whales which may be drawn from the
water to the nearest part of the land, on
a wain or waggon drawn by six oxen.

Leges Forestarum—The laws of the forests.
None but the King has right to a forest.
Nemo forestam habet misi rex.  Loft.

No. 53.
r3



erskines small volume_combined.QXD_translation and exp_l@ion 25/04/2014 14:25 Page 70

Halkerston’s Translation and Explanation

70
Boox II. Tit.i.
Sect,

11. Quod nullils est fit domini regis.~That which
belongs to no person becomes the pro-
perty of the king.

Nulla sasina, nulle terra~No infeftment,
no property. According to the feudal
laws, and ours,—in the case where the
disponer sells the property twice, if the
second disponee obtains infeftment be-
fore the first, he acquires a preference to
the property, which ought te induce
purchasers per saltum to take infeftment.

14. Feetus.—The young of animals, as foals,
calves, &c. which go with the mother as
accessories.

‘Partus sequitur ventrem.—The offspring fol-
lows the mother as an accessory.

Fructus pendentes—Fruits not separated

~ from the subjects which produced them ;
such as fruit not plucked from the tree,
natural grass not yet cut; in opposition
to annuals, which require yearly seed and
industry.

Alluvio—An accession of ground to a pro-
prietor on the banks of a river, by the
insensible operation of the stream.

Avulsio—Property separated by an over-
flow of water from the ground belonging
to one proprietor, and attached to the
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ground belonging to another. This

may arise from a gradual increase, or a
violent flood, or a convulsion of nature ;
in which last cases, the ground so ad-
ded will not belong to the owner of that
property, but to the person to whom it
originally belonged.

17. Commiatio.—~Commixtion, the mixture of
all subjects of whatever description. In
a restricted sense, the mixture of liquids
of different sorts.

Confusio.—The blending of things together,
or the mixture of liquids or fluids, hence
confusio.

Pro indwiso.—As undivided. When two
or more persons have an equal right in a
subject, they are said to hold it pro snds-
vis0, as “in the case of heiresses portion-
ers.

18. Causa et modus, transferend: dominii.—~The
reason, or intention, and the mode, or
manner of transferring property.

Traditionibus et wusuecapionitbus, non nudis
pactys, transferuntur rerum domina.~The
property of things is transferred by tra-
dition and possession, not by naked pac-
tions or agreements.

19. JIpsa corpora,—The subjects themselves;
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applied to moveables. There can be no
tradition of moveables, without actual
delivery ; the retaining possession voids
the sale in a competition with creditors.
19. In Jure—Inright, in law. Rights of juris-
diction, of patronage, of fishing, &c. are
said to consist 21n jure, and to admit only

_ of symbolical delivery.

Res incorporales.—Things incorporeal ; as
rights of jurisdiction, patronage, fishings,
&c. These, not being tangible, are in-
capable of proper delivery. ‘

Ficta traditio—A feigned delivery; ap-
plied to cases in which the purchaser of
a thing is in possession of it previous to
the purchase.

Fictio brevis manus.—A fiction of short
hand, applied by the doctors to the case
where the proprietor of goods sells them
to the depositary. In that case the de-
positary is held to deliver them to the
seller, qua depositary, and the seller to
re-deliver them to him, qua purchaser.
This is called fictio brevis manus.

20, Tanquam sedium positio.—As the site or

" situation of dwelling places ; the posses-
sion of which is considered the essence

of property,
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20. Anmwmus.—Inclination, purpose, design, in-
tention. Here the animus applies to
the detention of a property, or the design
in the detainer of holding it as his own.

21. Solo animo.—By inclination alone.

23. Vi, aut clam, aut precario.—By force, by
stealth, or by tolerance or licence ; in re-
ference to the different way in which a
person may possess a thing.

Exz continenti.—Immediately, nstantly,
without delay, on the spur of the moment.
A person forcibly dispossessed of his pro-
perty may, on the instant, possess himself
of it brevi manu.

Jus sibi dicere.—To pronounce or declare
the law to himself ; to take the law into his
own hand, which isagainstlawand justice.

Tanquam dominus.—As owner, or propri-
etor. ‘

24. Quomodo desiit possidere,—How he ceased
to possess, or lost possession.

24. Actore non probante absolvitur reus.—~When
the pursuer fails to establish-his case, the
defender is acquitted or assoilzied.

In pari causa, potior est conditio possiden-
tis—In similar circumstances, the pos-
sessor is in the better condition.

25. Pﬁeécbeptos sed mon consumptos.—Gathered
but not consumed.—A bona fide pos-
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sessor, by the Roman law as well as the
law of Scotland, was not bound to ac-
count for the fruits which he had con-
sumed. But whether he was entitled to
those fruits which he had gathered or
reaped but not consumed, was disputed
by doctors learned in the law.

26. Pendentes.—Hanging; in reference to
fruits notseparated from the subject pro-
ducing them,

Messis  sementem sequitur—The harvest
follows the seed-time ; in allusion to the
fact that a bdona fide possessor is entitled
to reap the crop produced from the seed
which he had sown.
Sponte.—Spontaneously ; in reference to
fruits which spring up of their own ac-
cord without cultivation.
Perceptione.—By gathering them ; all fruits
produced spontaneously are acquired
by bona fide possession.
Cultura.—Cultivation, industry ; which en-
titles the bona fide possessor to reap the
fruits.
Fructus civiles.—Civil fruits ; such as the
rents of houses or lands.
In fructu—Of the nature of fruit or pro-
duce ; which, by the Roman law, became
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the absolute property of the bona fide
possessor.
26. Usurae.—Usury, or money given for the
| use of money, or higher interest than
allowed by law.

Vicem fructuum obtinere.—To come in the
place or stead of fruits or produce. The
interest of money is properly called its
fruits or produce.

28. Conscientia rei.—Consciousness that the
property belongs to anothers

30. Nemo potest sibi mutare causam POSSES St~
onis.—No person can, at his own hand,
change the title of his possession.

Arccessorium  sequitur naturam rei cui ae-
cedit.—An accessary follows the nature
-of the property to which it is accessary.

BOOK IL—_TITLE II.

Qf Heritable and Moveable Rights.

3. Heredes in mobilibus.—Heirs in moveables.
Executors are said to be haeredes in mo-
bilibus, because they succeed to the whole
moveable property of the deceased.

Partes soli—~Parts of the soil. Trees are
said to be partes soli, and as such go to
the heir, and not to the executors.
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6. Tractus futuri temporis.—A tract of future

time. Rights which have #ractus futuri
lemporis, as a yearly annuity or pension
for a certain term of years, are heritable.

Ezx sua natura—From his or their own
nature,

9. Nomina debitorum.—Debts; accounts of
debtors. Debts due upon open account,
or by promissary note, go to the execu-
tor. ,

Quasi feuda.—Having a resemblance to a
right properly feudal ; such as personal
bonds, which, from their nature and
bearing interest, were, by a general rule
of our ancient law, accounted heritable.

10. Fiscus—~The Crown revenue ; the Crown’s
right to the moveable estate of a person
denounced rebel, in virtue of letters of

‘horning.

E converso.—On the contrary.

12. Heres heredis mei est hares meus—My
heir’s heir is my heir. According to this
rule, when a person makes a provision in
favour of his heir, he is understood to
make it, not for the first heir only, but
for a succession of heirs, as long as the
settlement is not altered.

14. Destinatione.—By destination. The heir
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by destination, is the person who is call-
ed to succeed to heritable property, fail-
ing the person to whom it is disponed. A
proprietor may, by destination, settle pro-
perty in whatever way he pleases, if he
has power to do so, and provided he shall
properly discover his intention. An or-
dinary destination to A., and the heirs of
his body nasiturws, whom failing to per-
sons nominatim, may, notwithstanding, be
be defeated, unless there are in graemsio
of the deed prohibitory, irritant, and re-
solutive clauses; but, in the absence of
these clauses, A. cannot give away the
property gratuitously to a third person,
in fraudem, to the prejudice of the heirs
nasiturus or nominatim. Vide the cases,
Falkoner ». Wright,. 22d January 1824;
Shaw, vol. ii. p. 633; and Falconer v.
Moncriéeff, 20th January 1825 ; Shaw, vol.
iii. p. 455. Debts, originally moveable,
may become heritable by the supervening
right of heritable security.

16. Jus nobilius.—The greater or superior right.

Heritable debts do not become moveable
merely by asuperveningmoveable security.

Quoad maritum.—1In regard to the husband;

“in so far as the husband is concerned.
G



erskines small volume_combined.QXD_translation and exp_l@ion 25/04/2014 14:25 Page 78

Halkerston’s Translation and Explanation

78

Book II. Tit. dii.

BOOK II.— TITLE III.

Of the Constitution of Heritable Rights by Charter
and Seisine.

Sect.
9. Duces et milites limitanei. — Commanders

and soldiers in garrison upon the fron-
tiers. ' |
Soldurii.—Men sworn and devoted to their
friend, to partake of his good and ill for-
tunes ; retainers toa great person, or one
of his clan. The noble ‘Gauls, in the
time of Ceesar, had a number of these at-
tached to them. :

3. Stipendia.—Pay given to the Roman soldiers.
Feudum.—A feu ; a right or title to pro-
perty, held by a vassal from a superior.
Benefictum.—A grant or feudal right, which
most probably we derived from the Lom-
bards in the end of the fifth century, who,
the better to secure the conquered coun-
try, gave it to their chief captains, re-
serving ‘the superiority to their king.
After an end was put to the Lombards in
Ttaly, “the -policy of this system was so
universally received, that it was adopted
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by Charles the Great, and by most of the
princes of Europe.
5. Feudum novum.—A new feu. A feu acquir-
ed by a vassal himself. |
Consuctudines feudorum. — Usages of the
Feudal System, ascribed to the Emperor
Frederick, surnamed Barbarossa, and said
to have been compiled in the year 1170.
8. In alode.—Lands, &c. enjoyed by the owner
independent of any superior, or without
any feudal homage, were said to be grant-
ed in alode.
Fidelis.—A trasty person.
10. Domimiim directum.—The right of superi-
ority ; the dlrect domain or estate,
Dominium utile. — The vassal’s right, the
useful domain, because the vassal enjoys
the produce of the estate.
Domini,—Proprietors, lords, or sovereigns.
Jus utendi, fruendi.—The right of using and
enjoying ; a species of usufruct transmis-
sable to heirs and singular successors.
11. Naturalia feudi.—Things natu'rally belong-
ing to a feu; or what is understoad to
arise from the nature of the feu- contract,
and considered part of it.
Accidentalia feudi.—Things added to a feu-
dal grant by the convention of parties,
G 2
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and must never be presumed, but be the

subject of express stipulation.

12. Feuda soldate, or custodie.— The feus or
annual gratuities given to a soldier or
guard, which did not decend to heirs, and
were said to be personal feus. They ter-
minated with the death either of the
granter or grantee. '

Ligia et non ligia,—Liege, and not liege, A
liege vassal owes absolute fidelity to his
over-lord, which is the case in all feus
granted by sovereigns. ’

Que sequuntur personam.—Which follow
the person, as moveable property.

ﬁyﬁ nova.—Ancient and new feus, cor-
responding nearly with heritage and con-
quest. '

15. Res alienee.—Things belonging to another;
but, more concisely, no alienation of an
estate, in Awreditate jacentr, made by an
apparent heir before entry, is valid; at
least its effect is superceded till the
granter complete his title by service and
retour. ,

17, Vestis.—A garment. Investiture; a feudal
term, denoting the manner of constitut-
ing feus; the vassal being as it were



erskines small volume_combined.QXD_translation and exp_l@ion 25/04/2014 14:25 Page 81

Halkerston’s Translation and Explanation

81

Book IL Tit. iii,

Sect.
cloathed with the feu, comes from this
wordw "y

17. Puares cumae.—Pcers, ¢ Principes qui rege
‘“ aut principe assident.”” Nobles who
attend upon the King or the prince.

Breve testutum.—An attested brief. This
was an acknowledgment in writing, made
out on the lands at the time of giving
possesion to the vassal, and attested by
the seals both of the superior and pares
curie.

18.. Unico contextu.—At one and the same time.
This expression is used to denote any
thing done in relation to a grant, con-
tract, or agreement, at the time that the
grant, contract, or agreement is entered
into.

Infeudatio. — Infefiment, seisine, investi-
ture ; comprehending the symbolical
delivery of the property, in virtue of the
charter or other warrant for infeftment.
In the Regiam Majestatem, and other
old books, the wnfeudatio is meant the
charter alone. The word seisine is often
erroneously spelled sasine. Seisine is
the proper term, signifying to take pos-
session of land or tenements,—to seize

G 3
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upon, to lay hold of, to secure, &c. ;—
Seizin, N. S. (Saisine, Zr.)

18. Regiam Majestatem.—Royal Majesty.

20. A4 me.—From me. A charter a me is grant-
ed by a subject superior to a vassal, to
be held of his the granter’s immediate
lawful superior; but it is ineffectual till
confirmed by the granter’s superior.

Tenend. a me de superiore meo.—~Holding from
me, ofandundermysuperior. The holdings
of mortification and wardholding are ex=
tinct ; the former tenure fell at the Re-
formation, and the latter was abolished
by the Act 20 Geo. 1L c. 5, and was one
of the results of the rebellion in 1745,
and meant to lessen the influence of su-
periors with their vassals. The ordinary
holding now is either feu orblench ; feu,
where asum is paid to the superior annu-
ally, or blanch is a mere elusory duty, as a
penny Scots annually, s petatur tantum.

De me.—Of and under me. A charter de
me is that by which the lands are to be
held immediately of and under the dis-
poner himself.

Tenend. de me et successortbus meis.—~Hold-
ing of me and my successors.

21. Pro non adjecto.—As not adjected, as super-
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fluous. For instance, where the consent
of another is given who is merely sup-
posed to have had a title, this is held as
superfluous and unnecessary.

22. Spe numerande pecunie.~In the view of
counting over and paying down the
money.

Ez dolo.—Through fraud or deceit.

23. De novo damus.—We give of new. A char.
ter of novodamus is one in which there
is a clause of novodamus joined to the
dispositive clause.

Quae quidem.—~—Which indeed. A clause
in a charter by progress, mentioning the
former vassal, and the manner in which
the right was transmitted from him to the
granter, whether by resignation or other~
wise.

24. Tenend. praedictis terras.—~Holding the fore-
said lands. This phrase»&udes to the
superior of whom the lands are held, and
the particular tenor by which they are

~enjoyed, whether by blench, feu-farm, or
other services.

Reddendo inde annuatim.— Returning or
paying annually therefor, or the services
or feu-duty to be paid or performed by
the vassal to the superior. It takes its



erskines small volume_combined.QXD_translation and exp_l@ion 25/04/2014 14:25 Page 84

Halkerston’s Translation and Explanation

84

Boox {I. Tit. iii.
Sect.

name from the words in the Latin char-
ter, Reddendo inde annuatim, ¥c.

25. Debitum subesse.—That the debt was legal-
ly due. In allusion to the warrandice in
a conveyance to the extent of the debt,
and that it was truly due.

Debitorem locupletem esse—"That the debtor
was able to pay. The granter is not un-
derstood to warrant the sufficiency of
his debtor to the assignee, unless other-
wise agreed on, as in § 27.

Nisi aliud convenerit—Unless it shall be
otherwise agreed.

26. Contra omnes mortales.— Against all and
sundry ; against all deadly. A clause of
absolute warrandice is expressed in these
terms.

27. Sciens et prudens.—Knowingly and witting-
ly. If a person, in making a gratuitous

“ deed, shall bind himself in absolute war-
randice, he ought, in law and equity, to
be tied to his obligation,

Pacta dant legem contractui.—The stipula-

~ tions of the parties constitute the law of
the contract.

Per incuriam.—~Through carelessness, negli-
gence, or inadvertency.

- Tanquam quilibet—As any otherindividual.



erskines small volume_combined.QXD_translation and exp_l@ion 25/04/2014 14:25 Page 85

Halkerston’s Translation and Explanation

85
Boox II.. Tit. ik

In grants by the crown, no warrandice
lies against the Sovereign jure coronae ;
but the granter, and his heirs who suc-
ceed to him in his private patrimony, are
liable in the same degree of warrantry as
other granters.
27. Utitur jure communi.—He uses the com-
mon law. |
31. Stricti yuris.—Of strict law, of strict inter-
pretation. Warrandice, and the obliga-
tion to grant it, ought not to extend be-
yond the strict letter of it. Vide Bruce,
51. |
Tanquam optimum mazimum.—As free from
all servitudes and burdens.
Per expressum.—In direct terms.
32. Tanquam in libello,—As in the.libel,
35. Propriis manibus.—With his own hands. A
person is said to give seisine proprivs
. manibus when he appears personally on
the ground, and delivers the usual sym-
bols to the grantee. A vassal is said to
resign his lands propriis manibus when he
appears personally before the superior,
and resigns his lands into his hands, in
order that he may receive a new investi-
ture. .
38. Non enim creditur referenti, misi constet de
relato.—For people do not trust to a per-
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son relating a matter, unless it appear evi-

dent from the fact related.

44, Eo ipso.—By the thing itself. Lands hold-
ing of the crown, when they fall to the
King by forfeiture, are eo ipse consoli-
dated with the superiority.

Pars fundi—Part of the ground. In the
conveyance of land, where no mention
is made of coal, the feudal right to the

i coal is truly pars fundi; Jan, 30, 1662,
Lord Buccleugh.

47. Regalia.—Things belonging to the King in
right of the crown, Feudal privileges
by the Sovereign, whether of union,
barony, regalia, &c, ought to be express-
edi Jn the charter to the grantee.

49. Debits fundz.—Debts affecting the ground
debts heritably secured.

50. Modus habilis—A properor suitable method,
and has reference here to a reserved
faculty to burden land.

52. Sk de Verb. Sig.—A contraction for S/fene
de Verborum Significatione, or an’ exposi-
tion of the terms and difficult words con-
tained in the four books of the Regiam
Mujestatem.
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BOOK IL.—TITLE IV,
Of the several Kinds of Holding.

Sect. .

1. Servitia solita et consueta.—Services used

- and wont. This tenor was considered
‘military, if the charter did not mention
that it was due in name of feu or blench
farm.

Feudum rectum.—A proper feu, or.milita'ry
feu, according to the feudists.

Feudum militare.—A feu for military ser-
vices. So named in the Regiam Majes-
tatem, L. 2, c. 27. § 2.

Miles.—A soldier or vassal. He was sub-
jected to military services ; Reg. Maj. ib.,
§ 2. .

3. 2ui justus esse debit.—We ought to be, or
should be just. This refers to some near
kinsmen of the heir’s managing his estate
during his minority, in lands holding
ward, according to the ancient usage of
England. He was to be accountable for
the rents qui justus esse debit vide
Magna Charta of Henry I., preserved by
Matth. Paris, edit. 1684, p. 46.

5, Nomine feudifirme~In nameof a feu-duty.
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The vassals who held by this tenure, were
obliged to pay or deliver to the superior
a fixed yearly rent, either in money or
grain, momine feudifirme ; and sometimes
also they were bound, like soccagers, to
perform services proper to a farm, as
plowing, sowing, reaping, carriages, &c.

Extra curtem domini.—Beyond the territory

of the superior. A vassal is not bound
to carry the grain, or other articles pay-
able to the superior, beyond the territory
of which the vassal’s property forms a
part.

6. Emphyteusis.~~Feu farm ; one of the tenures

by which a vassal held his feu. In the
Roman law, this word signified a right
by which the perpetual use of land was
given to a person for the payment of rent ;
and although the holder could. not sell
the property without first offering it to
the dominus, yet he was entitled to the
full profits arising from it, and could im
pignorate it for debt.

Jus dominif prorimum.—A right next, or

nearly equal, to that of the superior.

Actio in rem.—An action for recovering the

property.

Emphyteuta.—A vassal who holds his lands
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in feu-farm: This phrase refers to the
right which the emphyteuta or vassal has
in thé;property itself,

Feudum, or subfeudum.—A feu, or sub-feu ;
namely, a feu held of or under a vassal.

7. Nomine albae firmae~—In name of feu-duty.
In blench holdings, vassals are taken
boux;d to pay to the superiors, in full
of dll services, a small acknowledg-
men&, either in money or some other sub-

'_ ,‘j"*:as a penny money, a pair of gilt
spu}s, a pound of wax, pepper, &c. no-
mme albee firmee.

Feud}um Jrancum.—A free feu. In feus of
t«hﬁ sort, all services are remitted, and
it fvas by the oath of fealty alone that the

bht was known to be feudal. .

etatur tantum.—If asked only. This
fers to the feu-duty, and has been ex-
ained to mean a small acknowledgment
yy the vassal to the superior, if asked

: 1thm the year.

etatyr intra annum.—1If asked within the

wear. . This respects the blench holding,
ot the small annual duty or acknowledge-

“ment mentidned in the reddendo of the

charter, which is not exigible if not de-
manded within the year.
2. H
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8. Naturalia.—Things naturally or necessarily

included, as watching and warding, which
are included in a burgage tenure, though
not expressed in the charter.

9. Pro servitio burgali—For burgage service,
or the tenor by which royal burghs hold
of the Sovereign. In a charter of Robert
III. erecting the burgh of Innerkeithing,
the reddendo is servitium solitum et con-
suetum, or military service.

Utitur jure privato.—Uses its, his, or her
private right or privilege.

10. In puram eleemosynam.—In pure charity ;
or donations granted to churches, mon-
asteries, or other corporations, for reli-
gious, charitable, or public uses. These,
in our law style, are said to be mortified.

BOOK II.—TITLE V.
Of the Rights of Superiority, and its Casualties.

5. Salva rerum substantia. — Preserving the
substance of the things. Liferenters, and
others having merely a temporary inte-
rest, are bound to use the property, salva
rerum substantia, without consuming or
wasting the things in which they bave a
temporary right.
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8. Volenti mon fit injuria.—An injury cannot
be done to a willing person ; or, no man
can complain of a wrong by a proceed-
ing, where the measure had his previous
consent.

Pro quantitate hareditatis et temporis.—T he

~ superior, during the ward, was bound to
pay a certain proportion of the vassal’s
debts, pro quantitate hereditatis et tem-
poris, according to the extent of the he-
ritage and the endurance of the ward.

9. Jus indwiduum.—A right that could not be
divided, as a right of superiority ; for, in
the case of co-heiresses, the ward deter-
mined when the eldest attained the age
of 14.

Gleba terree.— A clod of earth. Heirs-por-
tioners, being heirs pro indivisio, as undi-
vided, each has an equal property in omni
gleba terree, in every clod of earth.

Capaces doli. — Capable of treachery or
fraud. In wardholdings, the ward might
be guilty of treachery, and his lands might
be forfeited to the crown, at the age of
sixteen.

15, Cum ¢ffectu.—With effect. . Recognition, or
when the vassal’s lands fell to the supe-
rior, was not incurred where the property

H.2.
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Sect.. :
was not transferred cum effectu by the
vassal’s alienation.

13. Inlecto.—On death-bed. Recognition could
not fall against an heir by his ancestor’s
deed, granted on death-bed, affecting his
estate.

14, In computo.—In computation ; in reference
towhat casesalienationmight be conjoined
so as to make up thehalf of the ward fee,.
and infer recognition.

Novedumus.—A new right granted by the
superior to his vassal, or his heir; or a
charter of novodamus is the name given
to the charter by progress, which con-
tains a clause of novodamus. In law, it
is accounted an original right, and may
be granted by the superior to his vassal’s
heir, knowing him to be so, with or with-
out service.

16. Alioqui successuri.—Those who would other-
wise have succeeded ; referring to the
heir of a vassal who would have succeed-
ed to him by the law of primogeniture,.
without any deed in his favour.

17. Clure constat.—A subject superior some-
times grants a precept of clare constat to
his deceased vassal’s heir, as the cheap-.
est and easiest method of making up his
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titles. The deed is thus named from its

commencing with the words clare con-
stat, signifying it clearly appears.

18, Maritagium.—Marriage. This is not the
same as matrimonium. In the feudal
sense of the word, maritagium signified
the casualty by which the superior was
entitled to a certain sum of money from
the heir of his former vassal, who hap-
pened not to be married at his ancestor’s
death. The avail of marriage was the sum
payable tothesuperior by the heir of a de-
ceased ward vassal, on his becoming mar-
riageable. The avail, single or double, was
not due, except in the case where the
superior having offered to the heir of 21
years of age a wife, without disparage-
ment, the heir, not contented with refus-
ing the match offered, intermarried with
another woman without the superior’s
consent. In the case of a female ward,
Sir George Mackenzie, though in the
title marriage he lays down 12 in females
as the marriage age, yet in the title of
holdings, in treating of ward, he says, B.
4. tit. 4. § 3. “ In female vassals, this
“ casualty lasts only till 14 years com-
“ plete, because they may then marry

H3
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“ husbands who may be able to serve the
¢“ superior.” If no person was proposing
marriage to the female ward, the superior
might pitch upon six unexceptionable
young men of the clan for her selection of
one of them for a husband. The singleavail
was in the year 1674 fixed by the Court
of Session at three years rent of the vas-
sal’s estate ; but it was afterwards reduced:
to two. The double avail was estimated
at two single avails. In estimating its
amount, not only the ward estate, but
the whole other free estate of the vassal,
was brought in computo as it stood at the
period when hebecamemarriageable. But
by the British statute 20 Geo. 1. c. 50,
not only the tenure of ward-holdings,
whether simple or taxed, but all lands and
the casualties of ward, marriage, and re-
cognition consequent upon that tenure,
were utterly abolished.

22. Cum maritagio.—With the casualty of mar-

riage.

26. Ob non solutum canonem.— For not pay-

ment of the feu-duty, failing of whichan
-action might be raised for declaring an

irritancy.

Canon emphyteuta.~Yearly duty. By the
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Roman law, the emphyteuta or proprietor
had right to the lands, if the vassal ran
three years in arrear, or two if derived
from the church; L. 2. c. de jure emple,
Nov. 120, c. 8. This was called the tinsel
of the feu right, from tyne or lose.

28. De non alienando.—A. clause de non alien-
ando is a clause prohibiting alienation ef
the property..

31. Census.—A subsidy or tax. A general
valuation of lands, first introduced by
Alexander III., who, to create a tocher
to his daughter, who was married to Eric
King of Norway, raised a subsidy.

32. Quantum vtaluerunt tempore pacis. — How
much the lands were worth in time of
peace. This had reference to- the valua-
tion of old extent.

Quantum nunc valent.~How much the lands
are now worth, in respect to the new
valuation or extent.

38. Valere seipsum.—An infeftment of annual-
rent is said walere seipsam, to put a value
upon itself,

40, Mora or culpa.—Delay or fault, as in the
case where the superior forfeits his non-
entry-duties, after he is charged on a
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- precept from the Chancery to enter the
vassal in the lands and refuses it.

42. Interim dominus.~A proprietor in the mean-
time ; meaning here, the right of the su-
perior, not as creditor, but as proprietor
interim dominus of the rents due after
citation, in an action of poinding the
ground.

45. Personali exceptione.—By personal excep-
tion.

Simul et semel.—At one and the same time.

48. Uti mos est in feudifirmis.—As is the custom
in feu-farms.

49. Quantum—Extent, amount. ,

50. Responde—or book kept by the director
of the Chancery, containing the non-
entry, or relief-duties, and chargeable
upon the sheriffs, who are answerable for
them to the Exchequer, by 1587, c. 73.

55. Inducie legales.—~Intermediate days, or days
of indulgence, which are allowed to run
between the citation of a defender, and
the day on which he is cited to appear in
court.¥

58. Ante omnia.—First of all. In pleadings be-

¥ In the end of the work is annexed a comprehensive Table, or
list, of the various irduciae legales,
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fore the Court, we find this phrase em-
ployed to denote that, before proceeding
to the merits of a cause, some point of
conscience should anteriorly be inquired
into, considered, or granted ante omnia.
In matters of fact, this rule ought never
to be departed from.

59. Ad factum preestandum.—To perform a fact
or deed in a man’s own power.

64. Regalem habens dignitatem.—Having royal
dignity or jurisdiction.

66. Civiliter mortuus—Civilly dead. A person
outlawed is said to be civilly dead ; that
is, to be unable to sue or defend, or to
hold property in the country.

69. Quoad Jiscum.—In so far as the fisk, or right
of the crown, is concerned.

78. In cursu rebellionis.—In the course,.or act of
rebellion,

81. Per membra curicc.—By the members of
Court, by the officers and clerks of the
Exchequer..

83. Per saltum. — At once. Signatures and
charters of vassals of kirk-lands, if the
valuation does not exceed L.100 Scots,
pass the Great Seal per saltum, without
passing any other; 1690, c. 32.

85. Ultimus heeres.—The last heir. The King,,
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as ultimus heeres, succeeds to the proper-
ty of persons who die without heirs or
assignees, or of bastards who die without
leaving issue of their own body or a will.
Originally, in default of the heirs of the
investiture, the right of succession re-
turned to the superior from whom it pro-
ceeded ; but, since feus have changed
their nature, the law calls the King to the
succession, in right of his prerogative.
He cannot be heir to a subject superior,
and is under some necessity of present-
ing a donor, for he cannot be himself the
vassal of any of his subjects ; Craig, L.

2. tit. 17, § 5.
86. Subreptione vel obreptione.—By concealing

the truth or affirming a falsehood. The
passing of grants by the Seals may be
stopped by the Barons of Exchequer,
even after passing the signature, if it shall
appear that the right applied for has been
solicited and obtained in an improper
manner, '



erskines small volume_combined.QXD_translation and exp_l@ion 25/04/2014 14:25 Page 99

Halkerston’s Translation and Explanation

99

BOOK II.—-TITLE VI,

Of the Rught which the Vassal acquires by getting
the Feu.

Sect.

1. 4 coelo usque ad centrum.—From the hea-
vens even to the centre of the earth. In
reference to the vassal’s dominum utile,
contained in the charter, and compre-
hending baronies, tenantries, fields, and
others: also, houses, trees, minerals, water,
coal, limestone, &c.—a coelo usque ad

 cenlrum.

4. Tenendas.—Holding. This is the name by
which a clause in a charter specifying
the tenure of free-holding or blench-
holding is commonly deisgnated.

Cum domibus, eedificiis.—~With houses, buil-
dings. These words are held to include
houses of every description.

5. Questio woluntatis.—A question of will or
intention,

Cum molendinis.—With grist mills. This
phrase respects the point whether mills
are carried by a charter of the ground;
and it has been ascertained that it
cannot be carried by a charter, without
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either a‘'special grant of it in the dis-
positive clause, or the erection of the
lands into a barony ; and, in illustration
thereof, Mr Erskine says that the questio
voluntatis may be gathered entirely from
circumstances : “ If one who has built a
“mill on his lands should entail his
“ estate, the mill no doubt would be
“ carried by the entail, though there

- “ should be no express mention of mills

“in the deed; and, in the same man-
“ ner, an heir would carry the right of
“ mills by a special service and retour,
¢ though the retour should only mention
¢ the lands.”

5. Inest de jure—The restraint of a propri-

etor, whose lands are thirled to another
proprietor’s mill, from building a mill
within the thirl. Inest dejure is implied
without any explicit clause in his titles.

6. Cum aucupationibus, venationibus, pisca-

tionibus.— With fowlings, huntings, and
fishings. This clause in a charter of
hunting, fowling,and fishing, within one’s
own grounds, naturally arises from one’s
own property in the lands ; but it is re-
stored by sundry statutes.

7. Cum cuniculis et cuniculariis.— With rabbits
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and warrens. Clauses with ¢ rabbits and
warrens”—the right to these are implied
in property. The act of James IV.
1503, c. 14. enjoins landholders to exer-
cise it, by making parks with deers, cun-
inghars, and dovecots.

Cum columbis et columbariis.—With doves

and dovecots. By act of Parliament,
1617, c. 19. no landlord is allowed to
build a pigeon-house unless he has an
yearly rentof 10 chalders of victual lying
within two miles of it.

8. Cum fabrilibus, brasinis et brueriis.—With

forges, malt-kilns, and breweries. We are
assured by Craig, c. 2. dieg. 8. § 25. that
no vassal had anciently the right of
brewing, or of a smith’s forge, where
horses might be shod, or plough-irons
made, without a licence from the su-
perior ; bat by the latter practice, feuars,
more agreeably to the nature of their
grants, were entitled to brew within their
own property, without either an express
clause in their charter or a licence from
the superior.

9. Cum libero exitu et iniroitu.—With free ish

and entry. With free access out and in ;
without which property would be use-
I .
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less, and without doubt import a right
to all ways and passages, in so far as
may be necessary for the vassal’s access
to kirk and market ; but this right cannot
of necessity extend to all- convenient
passages, or to roads by the nearest line,
or though different parts of the grounds
belonging to the counterminous pro-
prietor ; St.b. 2. t. 7. § lo.

10. Cum herezeldis.—With the best things that

move, as horses, cows, belonging to a
deceased tenant, which, by ancient cus-
tom, was due upon: his death to his land-
lord.

11. Cum pertinentiis.—With the pertinents;

such as, natural fruits, grass, &c. as part
and pertinent to the vassal. .

‘Sine cura et cultura—Without care and

cultivation. This refers to natural fruits,

such as apples, grass, or pasture grounds,
or natural grass, which grow up sine cura

et cultura.

13. Regualia are either majora or minora.—The

rights belonging to the King are either
greater or less. The majora include the
several branches of the royal prerogative,
and are absolutely incommunicable to a
subject. The minora include those
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which the King might convey to any per-
son at pleasure.

14, Inter regalia.—Jurisdictions and forests are
inter regali, but woods or parks juris
privati.

15, Jus regule.—A right belonging to the
Crown, which in general is understood to
be every right which the King has over
the estates or persons of his subjects.
Salmon-fishing is held to be a_jus regale,
and not carried by a charter without an
express clause. The common clause cum
piscationibus 1s a sufficient title to con-
stitute a right to salmon-fishing by pre-
scription : 40 years possession, connected
with the general clause, establishes a
right to that regale.

17. In patrimonio principis.—In the patrimony
of the prince.

Juris publici— A matter of public right.

18. Nomen wuniversitatis—The name of a com-
munity or corporation, including under
it all the different subjects or rights of
which it consists, though not expressed,
as a barony, but pointing to the privileges
of a barony, and what is carried by a
general conveyance of it. Possession

12
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of a part is considered possession of the
whole. |

Unum quid.—One individual right.

21. Pactum de assedatione facienda et ipsa as-
sedatio aequiparantur.—An agreement for
entering into a lease is as binding as
the lease itself, in reference to the con-
sent of the landlord, and possession by
the tenant,

24 Minimum.—The least, or shortest period ;
as where a tack is sustained for two
years only as the minimum, Nov. 22. 1737,
Redpath, during which two years it is
good against singular successors.

31. Delectus personae.—An election or choice of
the person who becomes tenant, implied
in all leases.

Propter curam et culturam.—A tack is said
to be granted on account of the care and
cultivation which the tenant is to bestow
upon the lands.

39. Tanquam bonus wir.—As an honest man.
This respects the obligation incumbent
on the tenant to cultivate the lands pro-
perly.

In arbitrio judicis.—In the will, or at the
discretion, of the judge.

41, Plusquam tolerabile.—More than tolerable ;
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more than can be suffered. This relates
to an abatement of the rent, arising from

the sterility of the grounds, or as possess-
ed'By an enemy, or overflowed by the sea.

41. Colonus partiarius.—A husbandman, or far-

mer, who goes shares with his landlord ;
applied to tenants who are taken bound
to deliver a’ share of the increase, in
name of tack-duty, and who therefore
cannot plead exemption from payment
of the tack-duty, on account of extraor-
dinary sterility.

50. Pactis privatorum publico jure derogari

nequit.—The law of the land cannot be
taken away by the agreements of private
individuals. The act of sederunt as to
the removing of tenants seems to have
considered the matter in this light; for
though the act declares it lawful for the
landlord, where the tenant has expressly
bound himself to remove withoutwarning,
to charge him with horning on his obli-
gation,”sret it is only in the precise case
that he actually charges the tenant forty
days before the Whitsunday, and pro-
duces the tack and horning duly exe-
cuted in Court, that the judge-ordinary is -
authorised to eject him six days after the
I3
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ish; or,itis not lawful in a landlord, by
any private agreement with a tenant,
to take advantage of his necessitous cir-
cumstances, and force him to remove
without regular warning, in terms of the
act of sederunt 1756.

54.  Probabilis causa litigandi.—A probable

ground for litigating ; as in the case
where a tenant or other person propones
reasonable grounds of defence ; or in the
case of a pauper satisfying the Court that
he has a probable ground of action, to

entitle him to the benefit of the poors-
roll.

56. Pignus.—A pledge. This refers to the

landlord’s right of hypothec in the fruits
of the ground, and in the cattle brought
upon it by the tenant.

59. Currente termino.—During the currency of

the term. The landlord’s right of reten-
tion of the tenant’s stock is greater before
the rent is due, or currente termino, than
after the term of payment.

6. Ex natura—According to natural course.

This refers to the landlord’s hypothec as-
sumed over the cattle, sheep, lambs, and
the whole flock or herd of the tenant. It
does not appear to arise ex nafura, as in
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§ 56, but from an arbitary constitution in-
troduced by customs ; and our lawyers
are agreed that it is not so strong as that
on the fruits ; St. 6, 1..t. 13. § 15, &c.

64. Predium urbanum.—An urban tenement ;

a property in a town.

Invecta- et illata.—Things imported and

brought in. Invecta et illata a juriscon-
sultis appellantur, que ab inquilinis eedes
conductas inducuntur importanturque :
The furniture put into a house by a ten-
ant, called invecta et illata, though bor-
rowed or hired, is held to be hypothecated
or pledged to the landlord for the rent.
In thirlage, the grain purchased at a dis-
tance, and brought within the thirl to be
manufactured, called invecta et illata, is
sometimes liable for the multure pay-
able for grain raised within the thirl;
and meal or flour manufactured at a dis-

tance, and brought within the thirl to be
consumed, is in some instances consider-

ed as invecta et tllata, and, as such, held
to be liable in multures, as if manufac-
tured within the thirl.
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BOOK II.—TITLE VIL

Of the Transmission of Rights by Confir mation
~ or Resignation.

Sect. :

2. Majort minus inest.—The less is included
in the greater. A person who conveys
an heritable estate, is held virtually to
convey all inferior rights connected with
it, though not expressed in the convey-
ance.

3. Jus superveniens auctori, accrescit successorr.
A right supervening, orafterwards arising
‘to the proprietor of an estate, accrues to
his successor. After a person has con-
veyed an estate, if any right connected
with it supervene, it accrues to the per-
son to whom he has conveyed it.

14. Periculo petentiim.—At the risk of the ap-
plicants. Referring here to vassals ap-
plying to the Exchequer for confirmation
of their right. "In confirmations by the
Crown, act 1578, c. 66. it was enjoined that
no double confirmation of lands holding
of the Crown should be granted in future ;
but this injunction, according to Erskine,
was improper, for he says, the Barons of
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Exchequer, not being competent judges,
in the question of double confirmations,
nor to the nullities that may be objected
to a first, cannot refuse granting second
and third confirmations periculo petentaiim.

19, Ad perpetuiom remanentiam.—To remain for

ever. When a superior purchases the
dominium utile, the vassal executes in his
favour a resignation ad perpetuam reman-
entiam ; and whenever this is done, the
property and superiority are consolidated

- as if they had never been separated.
In favorem.—In favour., When a vassal

sells his lands, he sometimes resigns them
into the hands of the superior in favorem
of the purchaser, and for new infeftment
to be given to him.

23. Hubilis causa transferends dominii.—A suf-

ficient causefor transferring the property.
Property cannot be transferred to a supe-
rior by a resignation n favorem, because

-in a resignation in favorem there is not

only no Aabilis causa transferend: dominit,
but the resignation S’ made with the view
of conveying the property to another,
and under the express quality that it shall
not remain with the superior.
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26. A nen habente potestatem.—From a person
" not possessing the power of doing what
he has done, or intends to do. A right
flowing from a person who has not the
power to give it, is null and ineffectual.
A person not infeft, cannot grant a pre-
cept of seisine to his disponee. Such a
precept, as flowing @ non habente potes-
tatem, is null.

Jus obligationis.—A right of obligation; a
personal right, not a jus in re, in the thing
‘ 1tself

BOOK IL—TITLE VIII.
Of Redeemable Rights.

2. Ex eo quod plerumque fit —From that which
most frequently happens. This has re-
spect to redeemable rights, which, ac-
cording to Sir/George M‘Kenzie, returns
to the disponer or granter on payment of
the sum for which it was granted, and ex-
tends to a gratuitous disposition by a fa-
ther to his son, redeemable on payment of
a rose-noble, in the words of our author;
and nothing hinders a right from return-
ing to the granter without the payment.
of any sum, as if one should make over
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lands to a stranger, with a clause of

return to himself on the existence of issue
of his body. And our learned author adds,
“ And though a right of this sort cannot
“ be called redeemable in the strict
“ grammatical sense of the word, since
‘ no price is paid for recovering it, it car-
« ries with it all the properties of a re-
« deemable right.”

2. Pactum de retrovendendo.—An agreement
concerning the sale of a thing back a-
gain. An agreement to sell a thing back
to the seller. A right of redemption,
when adjected to a proper sale, is said to
be a pactum de retrovendendo.

4. In gremio.—In the body of the deed; or
a clause in aright of wadest, orother deed,
which may be founded on by a party.

5. Actio pignoratitia.—An action for the re-
demption of a pledge. ,

Actio bone fider.—An action of good faith,
An action for the redemption of a pledge
was said to be actio bone fide.

14. Quandoc,dnque.—-—Rights of reversion, being
" perpetual, can be exercised guandocun-
que, that is, at any time.

Pactum legis commissoric in pignoribus,~—
An agreement of the Commissorian law
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~ in pledges. Lex Commissoria, in regard

to the contract of sale, is an agreement
by which, if the price be not paid by a
day certain, the sale becomes null. In
regard to pledges, it is an agreement,

‘'that, if the debt for which the pledge is

constituted be not paid by a certain day,
the pledge becomes forfeited to the
creditor,

14. Contra bonos mores.—Against good morals

or-good conduct, A condition adjected
to some reversions, as to the subject im-
pignorated becoming the property of the
creditor wadsetter. This was reprobated
by the Roman law, and is so by ours.

19. Pro tanto.—For so much’; and has respect

to consignation of redemption money,
ex. gr. bonds of borrowed money, or other
liquid obligation for debt due by the
wadsetter to the reverser, cannot be
sustained on grounds of compensation,
so as to supply the place of consigna-
tion pro tanto, because all such equival-
ents are excluded by the tenor of the re-
version, which requires consignation to
be made in current money.

25. Res non sit integra.—The matter is not

entire. As'in the case of a sale of lands
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where the bargain is incomplete for want
of writing or possession, or otherwise,
and may be resiled from, res non sit in-
tegra; or a promise of marriage, not fol-
lowed by a copulz, renders matters
incomplete, but subjects the party re-

_siling in an action of damages. In Hol-

land, a simple promise of marriage, with-
out a copula, validly grounds an action
of declarator of marriage.

26. In solutum.—In satisfaction or payment,

and thereby covenanting that the use of
the lands possessed by the wadsetter
shall, during the not redemption, go for
the use of the money lent, so that the
wadsetter enjoys the rents without ac-

_counting in satisfaction, or in solutum of

his interest.

Periculum-—Risk, danger, and where the

wadsetter in a proper wadset undertakes
the periculum of the rents.

Tanquam interim dominus.—As a temporary

proprietor. In a proper wadset, what the
wadsetter receives of the rents is his own,
with this only deduction, that every years
rent received by him, be it high or low,
extinguishes a year’s interest of the debt
due to him by the Wy

K
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28. In gremio juris—In the body of the right.
Back tacks granted by the wadsetter to
the reverser, if they be neither ingrossed
in the wadset, nor registered in the re-
gister of reversions, are ineffectual a-
gainst the wadsetter’s singular succes-
sors ; for no real right can be charged
with any burden which is not either in-
corporated in gremio juris, or recorded
in the register by the directions of 1617,
c. 1€,

37. Pari passu.—With an equal pace; equally.
When a judge, in a multiplepoinding,
pronounces an interlocutor giving cre-
ditors an equal preference to a fund n
medio, it is styled a pari passu preference.

BOOK TI._TITLE IX.
Of Servitudes.

2. Ex lege—From law or statute ; in reference
to servitudes being natural or legal.

4. Tantum praescriptum, -quantum posses-
sum.—There can be only a prescriptive
right acquired in so far as there has been
possession. ‘Servitudes, or other rights ac-
quired by prescription, can never extend
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beyond the use which the acquirer has
had, because to that extent only the
prescription extends.
5. Praedium.—A tenement of land or houses.
6. Rusticae and urbanae.—Rural and urban.
Servitudes are divided into rural and ur-
ban ; the former relating to rural tene-
ments, as a farm, a field, a garden ; the
latter to urban tenements, as houses.
7. Onerss ferendv.—A servitude omeris feren-
di, of bearing a weight, is a right which
one person has to rest the weight of a
house, or some part of it, upon the house
of another.

Tigni immittendi. — A servitude ¢igne
immittendi, of admitting the rafter or
beam, is a right which one person has of
having the rafter or joist of his house re-
ceived into the wall of the house of his
neighbour.

Partes onert ferundo, uti nunc est, vta sit.—
The wall of a house, by bearing the bur-
den, as it now’is, so let it be. By these
words, servitudes onerts ferendi were con-
stituted, which obliged the proprietor of
the servient tenement to keep it in re-
pair for ever.

8. Strictissimijuris.—Of the strictest interpre-
‘ K 2
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tation. Servitudes being str7ctissimi juris,
are not to be extended by implication.
9. Stillicidium.—The rain-water that falls from
the roofs of houses in scattered drops.
Flumen,—A river. The word flumen here sig-
nifies therain-water that falls from theroof
of a house, when collected into 2 spout.
Nemo polest immattere in alienum.—No per-
son can throw the rain which falls on his
house upon the property of his neighbour:
No person can rest what belongs to him-
self upon the property of another, with-
out his consent.
Cujus est solum ejus est usque ad celum.—
He to whom  the soil bélongs is propri-
~ etor, even to heaven.
10. Non officiendi luminibus wel prospectur.—Of
not obstructing the light or prospect.
A servitude of this kind prevents the
proprietor of the servient tenément from'
- erecting any building which can obstruct
the light, or the view of the dominant
tenement, :
Altius non tollendi —Of not budlding higher.
A servitude altius mon tollendi, prevents
the proprietor of the servient tenement
from building above a certain height.
Alttus tollendi—Of building higher. A
servitude altius tollendi, entitled the pro-
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prietor of the dominant tenement to raise
his house higher than the houses of the

servient tenement, or, as some think, than
the regulations of Augustus permitted.

12. lter.—A foot-path. A servitude of this kind,

of which there are many in Scotland, en-
titles the proprietor of the dominant tene-
ment, and his servants and family, to a
foot passage through his neighbour’s pro-
perty.

Actus.—A road for cattle ; a private road.

There are servitudes analogous to this in
Scotland,known by the name of loanings,
as well as of using private roads through
a neighbour’s property.

Via.—A road. A servitude of this descrip-

tion included both the #fer and the actus,
and implied the right of driving carriages
of all kinds. In classical writers, via 1is
used to signify a highway.

Aquaeductus.—The conveying of water in a

conduit, or canal, from one place to a-
nother. A servitude of aqueduct is a
right to convey water in conduits or ca-
nals; for a person’s own use, throngh the
property of his neighbour, as in the case
of mill-dams. ‘

Aquachaustus.~This servitude implies a

K3
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dominant tenement, of watering his cat-
tle at any river, brook, well, or pond, that
runs through, or stands upon the property,
which forms the servient tenement.

14. Jus pascendi pecoris.—The right of pastur-
ing cattle ; or the servitude, in favour of
the dominant proprietor, to the grass
grounds of the servient, for pasturing a
determinate number of cattle proper to
the dominant.

Cum communi pastura.— With common pas-
turage. A clause often used indefinitely,
without mentioning any servient tene-
ment to be burdened with the pasturage.

18. Locatio operarum.—The letting of labour
for hire; or a thirlage, whereby the mil-
ler lets out his labour for hire to those
who shall employ him, ’

. Per expressum.—By express words. 'Ihu'-
lage is established directly or indirectly ;
directly by an express grant of a mill,
with the multures used and wont, though
it should not specify the lands restricted,
is sufficient to constitute a thirlage over
such of the granter’s lands as were at the
date of the grant in use to pay insucken
multures to the mill disponed, and it also.
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lands belonging to others which were at
that date astricted to the mill disponed ;
St. b. 2. t.7. § 16.

22, Cum astrictis multuris—With astricted
multures. Thirlage may be established
by a writing, indirectly, when the words
of the grant bear no explicit constitution
of that servitude, but in the construction
of law imply it. A feuar of a part of a
barony was subjected to thirlage for the
lands feued, in a question with one who
had afterwards purchased the mill itself
from the Baron, cum astrictis multuris,
notwithstanding the feuar’s right, which,
too, bore the reddendo of a special duty
pro omnt alio onere, in respect that it did
not bear cum molendinis et multuris ; but,
says our author, this constructive servi-
tude appearing inconsistent with the legal
presumption for liberty, it soon suffered
limitations. The doctrine of multure, if
well founded in the grant of a barony
mill, must @ fortiori obtain where there
1s no restriction. v

Pro omni alio onere.—For every other bur-
den. If a clause of this description is
in the reddendo, the feuar will enjoy his
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lands free from astriction, as in the pre-
ceding phrase.

22. Cum molendinis et multuris.—With grist
mills and multures.

23. Omnia grana crescentia.— All growing corns ;
all grain produced within the thirl.

24. In fraudem.—Through fraud ; to the pre-
judice of. A tenant who lays out his
grounds in grass, is considered to do'it
wm _fraudem of the thirl.

26, Granum crescens.—Growing corn.

Invectum.—Brought, or carried in ; or grain
brought within the thirl, which is gener-
ally subject to a higher thirl than grain
raised within it.

27. Presumendum est pro libertate—The pre-
sumption is for freedom, or in favour of
liberty.

28. In iis que sunt mere facultatis munquam

praescribitur —1In those things which con-

sist of a mere power or faculty to act,
there is never prescription,

29. Aliqgualis—~Such as it is ; and if followed
by possession for 40 years, forms a pre-
scription thirlage.

32. Brevi manu.—Literally, with a short hand ;
at his own hand; without the interven-
tion of a judge.
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-33. Malitus hominum non est indulgendum.—No
indulgence ought to be given to the craf-
tiness, or malice of men.

"34. Unaquaque gleba servit.—Every particle of
land is subservient to the servitude ; but
servitudes ought to be used in the way
least burdensome to the servient tenant.

36, Res sua nemint servit.—Nobody has a ser-
vitude over property which exclusively
belongs to himself.

87. Jure servitutis.— By right of the servitude.

- This points out one of the modes by which
servitude may be extinguished, when the
same person becomes owner both of the
dominant and servient tenements, for the
use which the proprietor afterwards makes
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