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acquired, inherited, or transferred, as a
burial-place, according to the ordinary rules
of law, and always consistently with this
special use of the subject. [Lair-holders in
a private cemetery have no right of property
in their lairs, but only a right, depending
on contract, to use them in perpetuity for
sepulture, with a corresponding obligation
on the proprietors of the cemetery to dedi-
cate it exclusively to that purpose; Cunning-
lam, 23 June 1871, 9 Macph. 869. The
act 18 & 19 Vict. c. 68 (amended by 19
& 20 Vict. c. 103, § 69; 20 & 21 Vict. c.
42; 29 & 30 Viet. c. 50; 44 & 45 Vict. c.
27; 49 & 50 Vict. ¢. 21), provides for the
formation of new burial-grounds, and their
management by parochial boards. The
same act also gives power to Her Majesty,
on the representation of a Secretary of State,
to restrain the opening of new burial-
grounds, and to order the discontinuance of
burials in specified places (§5). See Bain,
6 Nov. 1884, 12 R. 62.] See Hrsk. B. i.
tit. 5, § 13; B. il. tit. 1, § 8; DBell’s Princ.
§ 836; [Dunlop’s Par. Law, 12; Duncan’s
Par. Eeccl. Law, 231; Black’s Par. Eccl.

Law, 65; Rankine on Land-Ownership, |

163, 656.]1_E See Churchyard.
BUTCHERS. By 1703, c. 7, butchers
are prohibited from possessing, on lease or
otherwise, either directly or indirectly, more
than one acre for the purpose of grazing
cattle, &e. The object of this act seems to
havebeen toprevent monopolies; but there is
no evidence of its ever having been enforced.
Hunter’s Landlord and Tenant, i. 197.
BUYING OF PLEAS. By 15%, c.
216, it is not lawful for members of the
College of Justice, or for any inferior
judges, their deputies, clerks, or ‘“advo-
cates,” directly or indirectly, by themselves,
or others for their behoof, to buy any
lands, teinds, rowms or possessions (ex-
tended by judicial construction to all

C

CABS. See Hackney-Coachmen.)
ADROW ; erroneously printed in the
act 1434, c. 41, for Cadzow or Hamilton.
Skene, h. t. '
CALENDAR. The statute altering the
calendar; and introducing what was called
the new style, is 24 Geo. II. c. 23, which
enacted, that from and after 31st December
1751, 1st January, and not 25th March,
shall be reckoned the first day of the year;

debateable rights, whether heritable or
moveable), which are or have been in
dependence and remain undecided. The
penalty is loss of office, place, and privilege.
The object appears to have been to prevent
parties connected with the court from
purchasing depending suits, and using their
influence in the court in promoting their
success: and hence it seems to be held that
the purchaser of the plea must be a practi-
tioner in the court before which it depends,
otherwise he ‘will not be affected by the
statute.  Although the act does not
mention procurators before inferior courts,
Mackenzie holds that the word *“advocates”
before these courts extends to procurators.
Mackenzie's Obs. 289; Stair, B. i. tit. 10,
§ 8; tit. 14, § 2; tit. 17, § 14; Kames
Equity, 235; [Bell's Princ. § 36; Menzies
Conv. 52; M. Bell's Conv. i 161.] See
Pactum de quota litis.

BYE-LAWS; [rules made by some
authority (subordinate to the legislature)
for the regulation, administration, or
management of a certain district, property,
undertaking, &c., and binding on all persons
who come within their scope; Sweet’s Law
Dict. Thus, an act of Parliament incor-
porating a railway company gives it power
to make bye-laws for the regulation of its
line, subject to the sanction of the Board of
Trade.] Every corporation lawfully erected
has power to make byelaws or private
statutes for the government of the corpora-
tion, which are binding on themselves,
unless contrary to the laws of the land, or
to the terms of their charter. [See Brice
on Ultra Vires, T; Slattery, 13 App. Ca.
446. Blount, in his Law Dict., holds that
the word byelaw is the same as the old
birlaw or burlaw,; see Burlaw. It is derived
from bylag (Swedish) or bylov (Danish):
by, a village, and lag or lov, law. Skeat’s
Etymol. Dict. See Lumly on Bye-laus.]

as also, that the day after 2d September
1752 should be reckoned 14th September.
The statute -provides for all the other
changes connected with the alteration in
the calendar. A calendar month consists
of thirty or thirty-one days, except February,
which has twenty-eight, and in leap years
twenty-nine days. See Swint. Abridg. h. t.;
[ Wharton’s Lex.]

[CALL. The capital of a joint stock
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[company is usually raised by instalments or
calls. The term “call” may mean either the
demand for money, or the sum demanded.
There are two kinds of calls: (1) calls made
by the directors of a company in respect of
the unpaid portion of the capital, according
to agreement; (2) contributions required
after that capital has been raised and ex-
hausted, in consequence of the liability of
shareholders to discharge their debts. In
the case of a limited company, members are
not liable to pay calls of the latter kind,
unless they have agreed to do so expressly
or by implication. See Clark on Partner-
ship, 1. 157 ; Lindley on Company Law, 407.
See Joint Stock Company.

CALLING OF SUMMONS. After a
summons has been executed, and the diet
of appearance has arrived, the first step
taken by the pursuer, in order to bring the
case into court, is to call the summons.
In the Court of Session this was formerly
done by the clerks of court reading over
the names of the pursuer and defender
from a partibus written on the margin of
the summons. This duty was performed
every Thursday and Saturday morning
during the sitting of the court, and on
each of the nine last sederunt days of the
summer and winter sessions; and appear-
ance was made for the defender, by the
clerk of the counsel who was to act for him
appearing at this calling, and stating the
names of the defender’s counsel and agent,
which were marked upon the margin of
the summons by the clerk of court. The
summons thus marked was then given by
the pursuer’s agent to the agent for the
defender to prepare defences. At the ex-
piration of six days it was necessary to
return it, and the cause was then enrolled
in the Ordinary Action Roll, and debated

.and disposed of according to the former

practice. If no appearance was made for
the defender at these callings, the cause
was enrolled in the Regulation Roll ; and if,
when it came to be called before the Lord
Ordinary in the course of that roll, the
defender still failed to appear, decree in
absence was pronounced. By A.S. 11
March 1820, these callings before the
clerks of court were abolished, and calling
lists substituted, containing the names of
the pursuer and defender, and of the
pursuer’s counsel and agent, as in the
partibus,; which lists were thereby appointed
to remain exhibited on the walls of the
Outer House during the forenoon of the
calling-days, so as to admit of the defender’s
agent entering appearance for him at the

clerk’s office in the course of the evening.
[Summonses may niow be called in court on
any sederunt day in session, or on any box-
day in vacation; and the calling lists are
printed and published in the daily rolls of
court. The summons must be lodged with
the clerk on the previous day (or, in vaca-
tion, on the second day preceding the box-
day), accompanied by a copy of the partibus.
If it is not called on the first sederunt day
after expiration of the #nducie, or on one
of the two sederunt days next ensuing, the
defender has the remedy of protestation.
If not called within year and day, the
summons falls of itself ; 31 & 32 Vict. c.
100, § 22; A.S. 14 Oct. 1868, §§ 8, 10;
A.S. 26 Feb. 1718; A.S. 8 July 1831.
Where the pursuer at whose instance a
summons has been executed dies before it
is called, it may be called by his repre-

sentatives ; Gallie, 24 Jan. 1840, 4 D..

446 (Lord Gillies). When the defender
dies during the same period, the procedure
is by motion for transference; 31 & 32
Vict. c¢. 100, § 96. See Shand’s Prac. i.
264 ; Mackay's Prac. i. 408, 425; Cold-
stream’s Procedure, 10. See Appearance,
Entering.  Partibus.  Protestation.  In-
ducice.  Rolls of Cowrt. Litigiosity.]
CALUMNY, OATH OF. The act 1429,
c. 125, in order to prevent calumnious and
unnecessary suits, ordains both parties, at
the beginning of a cause, to swear, either
by themselves or their counsel, that the

- facts set forth by them are true. This oath

of calumny, as it is termed, was in practice
never put, unless the adverse party required
it ; and, when made, it was held as an oath
of credulity or opinion merely. The party
putting it was not thereby understood to
renounce all other probation. The terms
of the oath are prescribed in A.S. 13 Jan.
1692; [see Coldstream’s Procedure, 140.]
Oaths of calumny have been little in use
since A.S. 1 Feb. 1715, by which it was
provided (§ 6), that a party or his counsel
might be called upon to confess or deny
(but not on oath) any relevant matter
of fact founded upon by him; and if he
denied what was afterwards proved to have
been known to him, he should be found
liable, without modification, to all the ex-
penses to which his opponent had been put
by.such calumnious denial. [The oath of
calumny is now almost in desuetude, except
in consistorial actions; see Paul, 7 March
1855, 17,D. 604 ; Paterson, 19 July 1865,
3 Macph. 1119. It is still required of the
pursuer in an action of divorce, in order
to guard against collusion between spouses ;



‘ ‘MPG Paged 31/08/2012 12:59 Page 144

e

144 CALUMNY

{1 Will. IV. c. 69, § 36. It is administered
in court before the Lord Ordinary, when the
case first appears in the rolls; but on
special cause shown, the oath may be taken
on commission ; Murray, 20 Feb. 1846, 8
D. 535. The oath has been required, in
practice, in actions of nullity on the ground
of impotency, though the act does not specity
such actions. It is not required in actions
of separation. See Ersk. B. iv. tit. 2, § 16 ;
Stazr, B. iv. tit. 44, § 15; More’s Notes,
ccexev., cceexvi, ; Shand’s Prac. 385, 421,
433; Dickson on Evidence, ii. § 1411;
Fraser on Husband and Wife, ii. 1195,
1228 ; Mackay’s Prac. ii. 258, 275. See
Divorce.

C IONES ; synonymous with Cham-
pion, and applied to the champion whom,
in the days of single combat, a litigant
brought to fight for him. Skene, h. .

[CANALS. The Railway and Canal
Traffic Act, 1888 (51 & 52 Vict. c. 25),
established a Railway and Canal Commis-
sion, and made regulations for the traffic
and management of canals. See Raslways.]

CANDIDATE. ([See Election Law.]

CANDLEMAS-DAY. The feast of the
purification (February 2).

CANON LAW; [a body of ecclesiasti-
cal law, compiled under the authority of
the early Church of Rome. It consists of
(1) the Decretum, a collection of the
opinions of the fathers, popes, and church
councils, made by a Benedictine monk,
towards the close of the 12th century, in
imitation of the Roman Pandects; (2) the
Decretalia, which were collected by Pope
Gregory IX. in the following century, from
rescripts or epistles of the popes, correspond-
ing to Justinian’s Code ; (3) the Clementines
and Extravagants of the later popes, re-
sembling the Novelle Constitutiones of
the Roman civillaw. According to Erskine,
the Canon Law ‘“contains rules, not only
for informing the conscience, but for the
fixing of private property, civil as well as
ecclesiastical. It is compounded, on the
one hand, of beautiful principles of equity,
chiefly borrowed from the Roman law, and,
on the other, of a collection of absurd
canons and rescripts, extolling church
authority above the highest secular powers.”
Before the Reformation its authority in
Scotland was equal to that of the Roman
law. Since then its influence has declined,
being now discernible chiefly in those
matters which were formerly under the
jurisdiction of the consistorial and ecclesias-
tical courts. See observations in Collins,
18 Feb. 1884, 11 R. (H.L.) 19. See also

[Stair, B. i tit. 1, § 14; Ersk. B. i. tit. 1,
§§ 28, 42; Ross's Lect. i. 9; Fraser on
Hus?and and Wife, i. 20; Encyc. Brit.
h. t.

CANUM, Canna, used in old charters
to signify the duty paid, chiefly in kirk-
lands, in kind, as wheat, bear, oats, &c.
Skene, . t. See Kain.

CAPIAS ; in English law, a term applied
to certain writs, from the occurrence of the
word (capias) in the ancient Latin forms.
Capias ad respondendum, is a writ [which
may be issued for the arrest of a person
against whom an indictment for a mis-
demeanour has been found, in order that
he may be arraigned.] Capias ad satisfa-
ctendum, usually called a ca. sa., is a writ
to imprison the person of the defendant,
after judgment has been pronounced against
him, until he make satisfaction to his
creditor. Capias wutlagatum, is a writ
against a person outlawed. Zomlins’ Dict. .
[Sweet’s Law Dict. ;] Ross’s Lect. 1. 244.

CAPITA, Succession per; in contradis-
tinction to succession per stirpes, is when
each individual succeeds in his own right,
and the right of representation is excluded.
See Succession.  Stirpes.

CAPITAL PUNISHMENT. The follow-
ing statutes have been enacted, restricting
the punishment of death; 4 & 5 Will
IV. ¢. 67; 5 & 6 Will. IV. ¢c. 81; 7
Will. IV. & 1 Vict. c¢. 84 and 91; [50 &
51 Vict. c¢. 35. Before the last-mentioned
act, though it had long been the practice to
restrict the pains of law in all cases except
those of murder and high treason, several
other offences, such as robbery, rape, incest,
wilful fire-raising, were capital by the law
of Scotland. But by § 56 of the recent
act, a capital sentence is not now competent
except on conviction of murder or of a
murderous assault under the act 10 Geo.
IV. ¢. 38. The act does not, however,
apply to the crimes of treason or rebellion
against the Sovereign; § 75. By 31 & 32
Vict. c. 24, capital punishments are now
carried into effect within prisons. See
Ezecution of Sentences.

CAPITIS DIMINUTIO; in the Roman
law, signifies a loss or change of status.
It was of three kinds, answering to the
three kinds of sfafus which might be lost.
Minima was a simple change in the indivi-
dual’s situation in reference to family, as
from being su¢ juris to aliens, or from aliens
Juris to sui. Media was a loss of civil
rights, while that of liberty was retained.
Mazxima was a loss of both civil rights and
liberty.
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CAPTAIN. See Master of a Ship.-

CAPTION. A caption is a warrant for
the apprehension of the person of a debtor
or obligant, on account of the non-payment
of a debt, or the non-performance of an
obligation. With the exception of the act
of warding, which can be executed within
burgh only, the caption, strictly speaking,
is the only civil warrant recognised in law
for the above purpose. The fiction on
which the apprehension under the caption
proceeds is, that the debtor in the obliga-
tion having refused obedience to the
Sovereign’s letters, charging him to pay or
perform, is imprisoned as a rebel. A cap-
tion is a writ. which passes the signet, and
which is prepared by a writer to the signet.
It proceeds in the Sovereign’s name, and is
addressed, like all other signet letters, to
messengers-at-arms, as sheriffs in that part,
commanding them to charge sheriffs,
magistrates, and messengers, within three
days after the charge, to apprehend the
person against whom the caption is directed,
and to imprison him until he fulfil the
charge in the letters of horning which he
has disobeyed. A caption must proceed
on proper evidence of the failure to pay or
implement; and this evidence consists in
the exhibition at the Bill-Chamber of letters
of horning against the debtor, executed,
denounced, and recorded, along with a bill
praying for letters of caption. The Bill-
Chamber clerk, on being satisfied with the
evidence produced to him, grants a deliver-
ance on the bill, which is the warrant to
the keeper of the signet to impress the
signet on the caption. [Caption is still
competent, buf has been practically super-
seded by the simpler form of diligence
introduced by the Personal Diligence Act,
as to which see Diligence.] See Stair, B.
iv. tit. 47, § 13; More’s Notes, cccexxix.;
Ersk. B. iv. tit. 3, §12; Bell’s Com. ii. 159,
435; Bell's Princ. § 2311; Ross’s Lect. i.
312; [Campbell on Citation and Diligence,
183; Menzies Conv. 297 ; M. Bell’s Conv.
1. 531; Jurid. Styles, iil. 371.] See Act of
Warding. Horning. Denunciation. Appre-
hending a Debtor. Booking a Prisoner.
Imprisonment.

CAPTION, PROCESS. A process cap-
tion is a summary warrant of incarceration,
granted on the application of the clerk of
court, for the purpose of forcing back a
process which has been unduly and contu-
maciously retained by the party whose
receipt stands for it in the court books.
In the Court of Session these warrants,
which may be executed by macers or mes-

sengers-at-arms, are issued by the Lord
Ordinary [or the court], on the application
of the clerk to the process. They are
directed against the agent and his clerk
whose receipt stands for the process, and
authorise their incarceration and detention
until it is returned. The application is
usually made at the request of the opposite
party, who, at the time, must be entitled to
force back the process from his antagonist;
and as this compulsitor is understood to
rest on a presumed contempt of court, so it
would seem that it is not the appropriate
remedy where the process has been actually
lost, or where, from some other inevitable acci-
dent, it cannot be returned. In such cases,
the remedy is an action of damages at the
instance of the party prejudiced against the
party by whose fault or negligence the pro-
cess has gone amissing. Where an attempt
is made to enforce a process caption under
such circumstances, relief may be applied
for by note of suspension. In the inferior
courts process captions are issued by the
inferior judge, on the application of the
clerk of court. [See Watt, 24 May 1870,
8 Macph. (H.L.) 77; 21 April 1874, 1 R.
(H.L.) 21. The practice with regard to
borrowing and returning process is regu-
lated by A.S. 11 July 1828, §§ 32, 104; 10
July 1839, § 159; 16 Feb. 1841, § 23; 7
July 1858. See Stair, B. iv. tit. 47, § 23;
Ersk. B. iv. tit. 3, § 12; Tvory’s Process, i.
181; Beveridge's Process, i. 250; Shand’s
Prac. 286, -512; Mackay’'s Prac. i. 452;
M‘Glashan’s Sher. Court Prac. 317 ; Dove
Wilsow’s Sher. Court Prac. 292.]

CAPTIVE. All actions against a

prisoner taken by the enemy stop till his
return ; but execution by horning may pro-
ceed against him. A ransomed hostage is
entitled to the wages during his captivity
which he would have been receiving on
board ship; and even a sailor who receives
no wages is entitled to a sum as solatium.
The owners of the ship are bound in every
case to procure the immediate release of a
hostage, and indemnify him for his losses.
Brown’s Syn. h. t.; [Bell’s Com. i. 564.]

CAPTURE. The jurisdiction in all
matters relative to prize and capture in war,
and the condemnation of ships, is now
exclusively vested in the High Court of
Admiralty of England. [See Bell’s Princ.
§ 1295; Abdy's Kent's Internat. Law, 226,
247, 325; Hall's Internat. Law, 404, 674.
See Admiralty. Declaration of Paris.
Insurance.

CARRIER ; a person who holds himself
out to the public as willing to undertake

K



‘ ‘MPG Paged 31/08/2012 12:59 Page 146

e

146 CARRIER

for hire the conveyance of goods from one
place to another. [Such a person is bound
to take goods offered for carriage, if he can,
provided they fall within the line of busi-
ness publicly professed by him, and provided
they are not specially dangerous; see 29 &
30 Vict. c. 69, § 6. (See also Explosives.)
But he is entitled, before undertaking the
responsibility, to be paid the amount of his
hire, if reasonable. See Pickford, 10 M.
& W. 399; 12 M. &W. 766. Tomake the
carrier responsible, he must be legitimately
charged with the goods, by delivery to him,
or to some one empowered to act for him.
As to what is sufficient delivery to the
carrier, see cases in Bell's Princ. § 162;
Macnamara on Carriers, § 34 et seq. The
goods must be properly addressed; Caled.
Railway, 8 June 1858, 20 D. 1097. His
obligation is to convey the goods in safety,
and to deliver them at the address specified,
without undue delay. A railway company
receiving goods to be conveyed to a point
upon the line of another company is answer-
able to the sender for the safe carriage of
the goods to their destination, and also for
their safe custody and redelivery to the
sender’s order, in the event of the consignee
refusing to take delivery, the second com-

pany being regarded as the first company’s

agent during that part of the transit which
takes place on its line; Metzenburg, 25
June 1869, 7 Macph. 919 ; Muschamp, 8
M. & W. 421. The owner may at any
time during the transit countermand the
direction given, and either require delivery
of the goods at a different address, or their
return to himself, paying all additional ex-
pense; Scothorn, 8 Ex. 341. The question
whether there has been undue delay depends
on the circumstances of each case; see
Anderson, 18 Feb. 1875, 2 R. 443 ; Tay-
Zor, LR. 1 C.P. 385. If the goods are
marked “ perishable,” additional obligation
is laid on the carrier; Macdonald, 20 May
1873, 11 Macph. 614. If a cause of
detention is foreseen, and not disclosed
when the goods are taken, the carrier’s
responsibility is enhanced ; M‘Connachie, 6
Nov. 1875, 3 R. 79. If the goods are
unduly delayed, or in bad condition, the
eonsignee is entitled to refuse to accept
them ; Anderson, supra ; Keddie, 15 Dec.
1886, 14 R. 233. The goods must be
delivered at the address of the consignee,
if the carrier’s business includes such con-
veyance ; otherwise he must give notice to
the consignee of the arrival of the goods,
and the latter is entitled to reasonable time
for their removal. Goods are presumed to

[have been delivered in good order, if ob-
jection is not at once intimated by the
consignee ; Stewart, 11 Jan. 1878, 5 R.
426.

[Responsibility of Carriers. Carriage of
Goods.]—The Roman edict, Nawte, cau-
pones, stabularit, which imposed a liability
on shipmasters, innkeepers, and stablers, for
goods entrusted to them, may be considered
as part of the common law of Scotland (see
Innkeepers), and the principle of the edict
has been extended to the case of carriers
by land as well as by water.  No distinction
will be made on account of the description
of vehicle employed; [and the carriers,
whether masters or owners of ships, steam-
boats, canal-boats, ferry-boats, or barges;
or railway carriers, mail or stage coach
owners, carters or porters,| will be liable to
make good any losses happening to the
goods while in their custody, and until they
are delivered agreeably to their address;
the rule, founded on considerations of public
policy, being, that a person who holds
himself out as willing to perform, for hire,
this sort of service, thereby incurs an
universal responsibility. Such persons are
liable to the fullest extent for their servants
and others employed by them. [In England,
carriers have the same responsibility ; but
there the doctrine rests, not on the Roman
edict, but on the custom of the realm. The
only exception to the liability of carriers at
common law, is that they are not responsible
for losses arising from the act of God, or of
the King’s enemies ; but certain limitations
have been enacted by the legislature. By
the Carriers Act, 1830 (11 Geo. IV. & 1
Will. IV. c. 68), common carriers by land
are not liable for the loss of gold and silver
coin, or gold and silver in a manufactured
or unmanufactured state, precious stones,
jewellery, watches, clocks, or time-pieces,
trinkets, bills, bank-notes, orders, notes, or
securities for payment of money, English or
foreign, stamps, maps, writings, title-deeds,
paintings, engravings, pictures, gold or
silver plate or plated articles, glass, china,
silk in a manufactured or unmanufactured
state, and whether wrought up or not with
other materials, furs or lace (not machine-
made, 28 & 29 Vict. ¢. 94), or any of them,
contained in any parcel or package which
has been delivered, either to be carried for
hire, or to accompany the person of any
passenger, when the value of such propéerty
exceeds £10, unless its nature and value
have been declared at the time of delivering
the parcel or package containing it to the
carrier, and an increased charge paid, if
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[required ; § 1. See Stwssiger, 3 E. & B.
549 ; Hart, 6 Ex. 769 ; Woodward, 3 Ex.
D. 121 ; Whaite, L.R. 9 Ex. 67 ; Tread-
win, L.R. 3 C.P. 308 ; Mllen, 10 Q.B.D.
142. The increased rate of charge is to
be notified by notice affixed conspicuously
in the carrier’s office ; and such notice is
deemed to be sufficient proof of knowledge;
§ 2. The carrier must give a receipt for
the increased charge, otherwise he is liable
to refund it, and loses the benefit of the
act; §3. Astoall other articles than those
enumerated in § 1, the carrier’s liability
remains as at common law, notwithstanding
any public notice; § 4. Delivery of the
parcel at any office, warehouse, or receiving-
house, used or appointed for receiving
parcels, is sufficient for the purposes of the
act; § b; Stephens, 18 Q.B.D. 121. A
person suing for loss or injury to articles
specified in § 1, may also recover increased
charges paid under § 2; § 7. The act does
not protect the carrier from loss arising
from the felonious act of any servant in his
employ ; § 8; Campbell, 18 Feb. 1875, 2
R. 433. But he continues liable even for
gross negligence of a servant; Hinton, 2
Q.B. 646. A carrier is not excluded from
the benefit of the act, by the fact that the
loss or injury happened after the goods
had been negligently taken beyond their
destination ; Morritt, 1 Q.B.D. 302. The
act does not affect any special contract that
may be made with a carrier; § 6. (As to
whether a special stipulation or condition
has been brought to the knowledge of the
contracting party, so as to be imported
into the contract, see Henderson, 1 June,
1875, 2 R. (H.L.) 71.) But the Railway
and Canal Traffic Regulation Act, 1854 (17
& 18 Vict. c. 31), § 7, restricted the power
of railway and canal companies to limit
their liability by imposing conditions on the
public. By this act such companies are
declared to be liable for the loss of or injury
to goods by their fault, notwithstanding
any notice, condition, or declaration by the
company limiting their liability. But
companies may make such conditions, by
signed special contract, with respect to
receiving, forwarding, and delivering goods,
as the court may deem just and reasonable.
See Pecbles, 20 Jan. 1875, 2 R. 346 ; Rain,
29 Jan. 1869, 7 Macph. 439 ; Finlay, 8
July 1870, 8 Macph. 959 ; M‘Connachie,
supra ; Gt. Western Railway, 12 App. Ca.
218  The onus of shewing that a condition
is reasonable lies upon the company alleg-
ing it; Peek, 10 H.L. Ca. 473; Brown,
8 App. Ca. 703, and other cases in Macna-

[mara, § 169 ef seq.  As to conditions limit-
ing the company’s liability on a contract
partly by railway and partly by sea, see 31
& 32 Vict. c¢. 119, § 14, 16; 34 & 35
Viet. ¢. 78, §12; 51 & 52 Vict. c. 25,§28.
By the Mercantile Law Amendment Act,
1856 (19 & 20 Viet. c. 60, § 17), all
carriers for hire within Scotland are liable
to make good to the owners of goods all
losses arising from accidental fire, while
such goods are in their custody or posses-
sion. But the Merchant Shipping Act,
1854 (17 & 18 Vict. c. 104), § 503,
exempts owners of seagoing ships from
liability for loss of goods from accidental
fire on board ship. The same act (20.)
declares also that shipowners shall not be
liable for the loss of gold, silver, precious
stones, &c., by reason of any robbery, em-
bezzlement, making away with, or secreting
thereof, unless the true nature and value of
such articles has been inserted in the bill of
lading, or otherwise declared in writing to
the master or owner of the ship. The
liability of shipowners is further restricted
by 25 & 26 Viet. c¢. 63, § 54, which
enacts that the owners of any ship, whether
British or foreign, shall not be answerable
in damages in respect of loss of life or
personal injury, either alone or together
with loss or damage to ships, goods, &c.,
to an aggregate amount exceeding £15
for each ton of the ship’s tonnage, nor in
respect of loss.or damage to ships, goods,
&c., whether there be in addition loss of life
or personal injury, or not, to an aggregate
amount exceeding £8 for each ton of
the ship’s tonnage. As to qualification
by special stipulation, see Bill of Lading.
See further, as to liability of carriers by
sea, Charter Party ; Shipping Law,; and as
to obligations of railway companies, Rasl-
way. See also Public Carriages. A
carrier’s liability as such ceases, if at the
end of the transit the consignee cannot be
found, or refuses or delays to take delivery;
but he is still obliged to take proper care
of the goods as an ordinary depository or
warehouseman; Chapman, 5 Q.B.D. 278;
Heugh, L.R. 5 Ex. 51. As to liability of
van-hirer for loss during removal of furni-
ture, see Pearcey, 8 Feb. 1883, 10 R.
564. :

[Carriage of Animals.—As carriers of
live animals, a railway company must take
all reasonable precautions, but is not liable
for damage arising from wholly unusual
and unexpected causes; Paxton, 1 Nov.
1870, 9 Macph. 50; Ralston, 9 Feb. 1878,

5R. 671. (Cf. Nugent, 1 C.P.D. 423, as
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[to injury arising from “inherent vice.”)
The provisions of § 7 of the act of 1854,
quoted supra, in reference to limitation of
liability by conditions, apply to carriage of
animals as well as goods; and in regard to
animals, the liability of railway companies
is restricted by the same enactment to £50
for a horse, £15 per head for neat cattle,
and £2 per head for sheep or pigs, except
when the value has been declared, and
extra payment made.

[ Carriage of Passengers.—Railway com-
panies as carriers of passengers are not liable
as insurers, but only for negligence. They
are bound to exercise the greatest vigilance
and care, but they do not warrant absolute
immunity from accident. A company
issuing a through ticket to a station on
another company’s line is responsible (in
the absence of stipulation) for an accident
occurring on the second company’s line
through its fault; Horn, 13 July 1878,
5 R. 1055; Thomas, L.R. 6 Q.B. 266.
The company’s obligation to carry in safety
is independent of any contract by ticket or
otherwise, beyond what is implied by
receiving the passenger; Foulkes, 5 C.P.D.
157; Austin, L.R. 2 Q.B. 442. The pub-
lication of time tables by a company is an
undertaking that their own trains, and
those of other companies, will run as
therein indicated ; Denton, 25 L.J.Q.B. 129,

‘But the undertaking is- only that reason-

able diligence will be used to ensure
punctuality; Le Blanche, 1 C.P.D. 286.
As to damages for delay, Lord Justice
Mellish said in the last cited case:—“I
think that any expenditure which, accord-
ing to the ordinary habits of society, a
person who is delayed on his journey would
naturally incur at his own cost, if he had no
company to look to, he ought to be allowed
to incur at the cost of the company, if he
has been delayed through a breach of
contract on the part of the company; but
that it is unreasonable to allow a passenger
to put the company to an expense to which
he could not think of putting himself if he
had no company to look to.”

[Passengers’  Luggage—Railway com-
panies are bound, by the statutes under
which they are incorporated, to carry a
certain weight of personal luggage with each
passenger; and they are liable as common
carriers in respect thereof; Macrow, L.R.
6 Q.B. 612; Campbell, 27 May 1852, 14
D. 806. As to what is deemed personal

luggage, see Hudston, L.R. 4 Q.B. 366. |

If the passenger takes luggage into the
carriage with himself, or otherwise inter-

[feres with the company’s exclusive control
of it during the transit, the company are
not liable as common carriers in respect of
it, but they are responsible for loss' or
damage arising from their negligence;
Bunch, 13 App. Ca. 31. A railway porter
receiving luggage at the entrance of a
station for the purpose of labelling it and
putting it in the train, does so as agent of
the company, and the company’s liability
begins then ; Lovell, 45 L.J.Q.B. 476. (It
is otherwise when luggage is given to a
porter for custody; Bunch, supra,; Hodkin-
son, 14 Q.B.D. 228. See Deposit.) The
company’s liability as carriers. continues
until a reasonable time has been allowed
for removal of the luggage by the passenger
at the end of the journey; Patscheider, 3
Ex. D. 153 ; after which they are liable
only as warehousemen (see supra).

[See on this subject, Stasr, B. 1. tit. 9,
§ b; More's Notes, lvii.; Ersk. B. iii. tit. 1,
§ 29; Bell's Com. i. 219, 490; Bell’s Princ.
§ 157, 235; Guthrie Smith on Damages,
135 ; Ferguson’s Railway Rights and Duties,
109 ; Smith’s Merc. Law, 275 ; Addison on
Contracts, 519, 524 ; Chitty on Contracts,
445 ; Story on Bailments; and treatises on
the law of carriers by Angell, Browne, Ivaitt,
and Macnamara.

CARRUCATA ; a ploughgate, as .much
land as may be ploughed and laboured
within year and day by one plough,
synonymous with a hide of land. Skene,
h. t.

CARTA, extensa, or extenta; a charter
containing a disposition of lands with
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