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after the expiration of three years, but before the Englifh limitation of fix
years has taken place, the creditor ought not to be cut off' from his claim
upon our triennial prefcription, unlefs he thall have delayed to commence
a fuit for three years after the debtor’s return home; fir/#, becaufe our fta-
tute eftablifhing that prefcription, though eéxprefled in general terms; can=
not by a juft interpretation be extended to foreign contracts; (for England
is in this queftion a foreign country to us), unlefs the debtor has afterwards
refided in Scotland for that whole term of three years; .24/, becaufe it is
inconfiftent with equity, that a debtor’s fraudulent device to difappoint his
creditor by changing domicils, thould have the fame effect as a difcharge
of his obligation, without any negligence that can reafonably be imputed
to the creditor.. If in the cafe of an Englifh debt, which is in their law li-
mited to a thort preftription, but not in ours, an action fhall be brought in
Scotland by the’creditor for payment; after the years of the Englith limi-
tation fhall have elapfed, the Englith ftatute, which is of no proper autho-
rity in the courts of Scotland, cannot be regarded as an extinétion of. the
claim: neverthelefs, it ought in equity to be receivéd as a prefumption that
the debt is paid, if the creditor fhall not elide it, either by direct evidence,
.or by ftronger contrary prefumptions, It is hard to quote any decifions of
.our {upreme court, 'in fupport of what has been obferved on this head, to
which contrary decifions may not be oppofed : but thefe and other rules re~
Iating to it are laid down with great precifion, and the contrary judgements
‘cenfured by the author of Principles of Equity, p. 125. 283. By the lateft
decifion on this point, New Coll. 1. 156. the court of feflion have made the
law of Scotland the rule of their judgement *. ~ o

49. Queftions concerning the prefcription of heritage, muft be governed
by the law of the place where the heritage lies, and from which it cannot
be removed. R

T I T. VIII.
Of Succeflion in Heritable Rights.

Ersons who haveright to a fpecial fubje@ in virtue of a conveyance
inter vivos, are called fimgular fucceffors, b.2.t.7.§ 1. That fort of
fucceflion having been already handled, it ftill remains to confider how e-
ftates, whether heritable or moveable, defcend on the death of the proprie-
tor to thofe who fucceed in his place. This kind of fucceffion is called uni-
werfal ; and may be defined, the right of an heir or executor to enter upon
the eftate which belonged to a perfon deceafed at the time of his death.

2. Succeflion may be divided into provifional, or by deftination, and le-
gal. The firflt refts on this foundation, that if one hath, in confequence
of his property, a power to transfer his eftate to another by a prefent deed
of alienation, he muft alfo have the leflfer power of fettling it upon whom
he will, by a deed which is not to take effect till his death. If the proprie-
tor {hall not exercife this power during his life, the law confers the right
.of fucceflion upon himr whom it is prefumed the deceafed would have ap-
pointed his heir in refpet of the proximity of blood, had he made a defti~
nation; which is ealled the legal fucceflion. Hence, the heir appointed by
the deftination, or exprefs will of the deceafed, muft be preferred to the le~
-gal heir, who derives right only from his prefumed will; for conjecture or

* The fame has been found in feveral later cafes ; Randale contra Innes, Fuly 13. 17683 Fean
Ker contra E. Home, February 20. 1771 5 Barret contra E. Home, February 1772.

prefumption
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prefumption mutft yield to truth. This fucceflion to one who dies without
a will or fettlement, is frequently. called; after the civilians, fucceflion ab
nteflato.

3. Succeflion, in regard to its fubjed, is either of heritage or of moveables.
The doérine of both is the fame by the Roman fyftem ; but there is a wide
differencé between them by the law of all the nations of Europe which have
adopted the feudal plan. The firft fort is to be explained in this title; the
other in the next.———Heritable rights defcend by fucceflion to the heir: for
though the executors, to whom the moveable fucceffion falls, are fometimes
called the heirs in moveables ; yet he only is heir in the moft proper fenfe,
who reprefents the deceafed in his heritable rights.

4. Thofe who are marked out for heirs, where there is no limitation in
the inveftiture, and where, confequently, the fucceflion is left to the dif-
pofition of law, are fometimes ftyled the heirs at law ; fometimes beirs of
line, becaufe they fucceed according to certain known lines of propinquity;
{fometimes beirs general, both becaufe they may enter by a general fervice,
and not barely to this or the other {pecial fubje@, as heirs by deftination
muft do, and becaufe they reprefent the deceafed generally; and fometimes
beirs awbomfoever; that is, heirs of whatever fort, who have a right by the
proximity of blood to fucceed as heirs, in oppofition to the fpecial heirs
who are called by deftination, without any refpect to blood.

5. The heirs thus pointed out by law fucceed to the deceafed in the fol-
lowing order. Firff, Defcendents in the firft degree. The three lines of
propinquity, viz. of afcendents, defcendents, and collaterals, have been
already defcribed, and the nature of degrees of propinquity explained,
b.1.2.6.§8. The preference given to the line of defcendents in the article
of legal fucceflion, is eftablifhed by nature itfelf, and confirmed by the u-
niverfal confent of nations, as well as by the authority of the- facred text,
which makes the right of fucceflion to be confequent upon the relation of a
child, Rom. viii. 17. It is not {fo clear, whether, in a competition among
defcendents themfelves, fons ought, by the natural rule of preference, to
have a larger thare than daughters, or whether the eldeft {fon thould be re-
garded above the reft. By the Roman law, the fucceflion of the father’s
whole eftate was divided equally among al] the immediate defcendents of
the deceafed, whether fons or daughters: but it may be fafely affirmed,
that the preference of the fons before daughters, in heritage, is, at leaft, not
adverfary to the law of nature, fince the judgement given by God himfelf',
in the cafe of the daughters of Zelophehad, Numb. xxvii. 6. 7. 8. is ground-
ed on the fuppofition, that daughters have no claim to the inheritance of
the father while fons exift. By the law of Scotland alfo, fons are preferred
to daughters in the fucceflion of heritage ; one reafon of which may be de=
duced from the firft feudal maxims, which fubje@ed all proprietors of land
to military fervice. This rule had at firft the effet of excluding females, in
every cafe where there was no f{pecial deftination in their favour, /b. 1. Feud.
¢.8. § 1. werf. Filia; and though daughters fucceed by our later cuftoms in
feudal rights, where there are no fons, yet the orlgmal rule continues to
have this effe®, that where fons exift they are preferred before daughters.
In the cafe of daughters only, they fucceed equally, and are called bezrs~
pmtzonr:r.r

6. Though by the law of Mofes the eldeft fon’s right of primogeniture
over the reﬁ was but parttal, extending only to a double portion, Deut. xxi.
17. it has been from our moft early times confidered as total by the ufage
of Scotland, fo as to exclude the younger fons from the leaft fhare of the
heritable fucceflion. This was originally made part of the feudal plan,

out of favour to fuperiors, that they might not be in danger of lofing
their
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their vaflal’s fervices, by the fee’s being divided into fimall parcels; and was
foon after adopted into our law, with univerfal approbation, as the mott ef-
feCtual expedient for perpetuating the dignity and influence of great fami-
lies, and for the fecurity and detence of our country in the times of public
trouble.  All heirs ab inteffato fucceed according to the proximity of their
{everal degrees, under the exceptions to be hereafter mentioned; fo that a
grandfon cannot fucceed to a grandfather while his immediate father is a-
“live. In default of immediate defcendents, grandchildren fucceed, and
upon their failure great-grandchildren, and {o i finitum; fill preferring
males before females, and the eldeft male before the younger.

7. If the law of nature be confidered abftractly, afcendents ought to have
the next place in the legal {ucceflion after defcendents; for though it is not
conformable to the order of nature that parents fhould outlive their chil-
dren, yet when that cafe happens, they ought not to be deprived of the
forrowful comfort, as it is exprefled in the Roman law, of fucceeding to
their own iflue, Z wlt. C. Comm. de fucc. nor to fuffer at the fame time the
lofs both of their childrens perfon and of their goods, Z 15. pr. De ingf.
zeff.  'The firft Feudal law did however in no cafe admit afcendents to the
fucceflion, /ib. 2. Feud. t. 50. and /ib. 4. ¢. 84. For which Cujacius, ad /ib. 1.
Feud. t. 1. afligns this reafon, That feus were originally granted only poferis,
to defcendents ; and therefore, in their default, returned to the granter. This
was alfo agreeable to the ancient ufage of Scotland, Reg. Mgj. /. 2. c. 34.
§ 1.—5. And Craig aflures us, fib. 2. dieg. 13. § 47. that the firlt in-
ftance in which a fervice was attempted by a father as heir to his fon, was
towards the middle of the 16th century, in the cafe of the Earl of Angus,
who had put his fon in the fee of his eftate, and after the fon’s death want-
ed that it fhould return to himfelf. Yet this is certain, that by our later
cuftoms, which feem more agreeable to the natural law, fathers are every
day ferved heirs to their children without oppofition, St. &. 3. t. 4. § 35.
Afcendents, though they be capable of fucceeding by our prefent practice,
yet come not in immediately after defcendents ; for, in default of children
of the deceafed, his brothers and fifters are preferred to the father: for
which Stair gives this reafon, 5id. That as fuch fees proceed for the moft
part from the father, and as thefe brothers and fifters are the father’s own
iffue equally with the deceafed himfelf, the paternal affetion is prefumed
to operate as ftrongly for them as for the deceafed.

8. Thefe brothers and fifters fucceed in the following order. Brothers=
german have the firft place; that is, brothers both by the father %ind mo-
ther. But as, by the law of Scotland, the legal fucceflion of heritage is
not divided, except in the {pecial cafes to be foon explained, the brother-
german next youngeft to the deceafed fucceeds to him as heir at law, ac-
cording to the natural rule, Heritage defcends. 'Where the deceafed is him-
felf the youngeft brother of three or more, the fucceflion goes to the imme-
diate elder brother, and not to the eldeft of all; becaufe where there is no
room for heritage to defcend, which is its natural courfe, it is the leaft de-
viation from the rule, that it afcend, not per faltum, but by the floweft de~
grees, New Coll. ii. 137. If there are no brothers-german, the fifters-ger-
man fucceed equally as heirs-portioners, though there fhould be brothers-
confanguinean, z. ¢. by the father only; for even a fifter by the full blood
excludes a brother by the half blood. In default of fifters-german, bro-
thers-confanguinean fucceed, one after another, in the fame order as bro-
thers-german ; and in default of thefe alfo, the fifters-confanguinean take
the fucceflion equally as heirs-portioners. Brothers or fifters of the decea-
fed by the mother only, who are called wferine, are, by the law of Scotland,
incapable of fucceflion, either in heritage or in moveables ; which is indeed
- Vor. Il .6y . o the

e
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the cafe of all cognates, 7. ¢. relations of the deceafed by the mother, Fount.
Feb. 20. 1696, Alexander. This dorine, at lealt as to fucceffion in heri-
tage, may be deduced from the choice or delectus of a {pecial family made
bv the fuperior in his feudal grant, which would be clided if the fee were
defcendible to the kinfmen of the mother, whom the law confiders as of a
different family from the vaffal.

9. If the deceafed leave neither child, brother, nor fifter, the fucceflion
mounts upwards to the father, as the only afcendent in the firft degree ca-
pable to fucceed; for the mother, though an afcendent in the fame degree,
1s as incapable of fucceeding to her child, as any of the child’s relations by
the mother are. If the father be already dead, the fucceflion' goes to the
father’s brothers; and in default of them, to his fifters, in the fame order in
that it would have gone to the brothers and fifters of the deceafed, if he had
had any. On the failure of thefe, it afcends to the father’s father; and if
he be not alive, to his brothers and fifters; and {o upwards, the brothers
and fifters of the neareft afcendent ftill excluding the more remote, and his
collaterals. 'Where there is no agnate or kinfian to the deceafed by the fa-
ther, the King fucceeds as ultzmus beres; wid. infr. tit. 10.

1o. Upon the rules above fet forth, it may be obferved, firfl, That tho’
a mother cannot fucceed to her child, yeta child is as truly heir to the
mmother as to the father. 2dly, The rule, That the full blood excludes the
half blood, holds only in the fame line of fucceflion. Thus, though a
brother-german excludes a brother-confanguinean, becaufe both are in the
collateral line ; yet a brother-confanguinean is preferred to the father’s full
brother, becaufe thefe two are in different lines. 3d/y, No regard is had to the
queftion, From what quarter the eftate of the deceafed has come? If the right
appears to be once vefted in the deceafed, the only remaining queftion is,
‘Who is his heir at law ? without confidering, whether {fuch heir {tands re-
lated to him from whom the eftate defcended to the deceafed. The contra-
vy rule, Paterna paternis et materna maternis, obtains in England; and in the
opinion of Craig, /b. 2. dieg. 177. § 9. ought alfo to obtain univerfally, on
account of its equity, where the eftate proceeds from an heirefs : yet he ad-
mits, that our fupreme court rejected it, in the cafe of one Gilbert; and a
fimilar decifion has been pronounced fince Craig’s death, by which a father
was preferred to the fucceflion of his fon, in lands in which the fon was in-
feft as heir to his mother, to the exclufion of the brother-uterine of the de-
ceafed from that very eftate which belonged to his own mother. Before
going farther, we may mention, as an univerfal rule in every country, That
the fucceflion to land-eftates, and all heritable fubjecs, muft be governed
by the law of the kingdom or ftate where they are fituated, and not accor-
ding to the lex domicilu of the proprictor, though he fhould happen to die
abroad, and have his fettled refidence there at his death.

11. There is a right of reprefentation peculiar to heritage, by which one
fucceeds in heritable fubjects, not from any title in his own perfon, but in the
place of, and as reprefenting fome of his deceafed afcendents. Thus where
one dies, leaving a younger fon, and a grandchild, whether male or fe-
male, by an elder fon predeceafed ; the grandchild, though farther remo-
ved in degree from the deceafed than his uncle, excludes him from the le-
gal fucceiiion ; becaufe he fucceeds, not in his own right, but in that of
his father, who was the eldeft fon of the deceafed, and as fuch would have
cxcluded the younger fon had he been alive when the fucceflion opened to
him upon his father’s death. The word reprefentation, when applied to this
right, muft not be underftood in that fenfe in which it is commonly taken
by lawyers, as if the grandchild, in the cafe now ftated, were liable for the
debts of his immediate father whom he reprefents; he reprefents him bare-
ly in his propinquity, and not in his debts. This right obtains in the fuc-

ceflion

e



erskines large volume_combined.QXD_institute of the Iawi@)ﬂmm 14:18 Page 549

Tit. VIIL Of Succeflion in Heritable Rights. 547

ceflion of collaterals, as well as in that of defcendents : and therefore, where
it 1s faid that brothers fucceed next after defcendents, then fifters, &c. not
only the perfons themfelves are meant, but all their defcendents, jure repre~
Jentationis. 'Thus if one die without 1Hue, leaving a nephew by his imme-
diare younger brother deceafed, and alfo two elder brothers, the furviving
brothers will be excluded from the fucceflion, though next in degree, and
the nephew preferred, as coming in the place of his deceafed father, Fuly 2.
1629, Cumingbam. Thus alfo, as a fifter-german excludes a brother-con-
fanguinean, {o does a child of that fifter exclude him jure reprefentations,
Harc. 62. By the fame rule, though no heritable right falls in any cafe
to the mother of the deceafed, nor to his relations by her; yet as children
take by fucceflion the heritage belonging to their deceafed mother, they al-
{o {ucceed as reprefenting her, in every cafe where the mother herfelf would
have been intitled to the fucceflion had fthe been alive at the death of her
anceftor.

12. From this do@rine arifes a divifion of fucceflion, well known in the
Roman law,into fucceflion i capita, and in flirpes. The fucceflion in capita, is
that which divides the inheritance into as many equal parts as there are ca-
pita or heirs 5 asin the cafe of daughters only, who are all of them intitled
to equal parts of the father’s fucceflion. Succeflion # flirpes, or by the
ftock, makes the partition, not according to the number of heirs to whom
the eftate delcends, but according to the number of the ftocks or firpes
from whom thefe heirs derive right.  Thus, if a father die, leaving one
daughter behind him, and two daughters by a daughter predeceafed, the
furviving daughter is intitled by herfelf to the half of the whole heritage,
as one of two daughters co-heirefles, while each of the two grand-daugh-
ters take only a half of their mother’s half, or a fourth of the whole.

13. In the fucceflion of heritage ab wmteflato, the law in fpecial cafes does
not confer the whole heritable fubjects belonging to the deceafed upon a
{ole heir, but divides the fucceflion into parts among two or more. Thus,
firft, where females fucceed, it has been faid, fupr. § 5. 8. that the eldeft
does not, by any right of primogeniture, exclude her younger fifters, but
that they fucceed equally as heirs-portioners. In female fucceflion by the
line of defcendents, all the daughters of the deceafed fucceed in this man-
ner, though they fhould be procreated of different marriages, if there be
no fpecial ‘deftination by the father to the contrary. But though each heir-
portioner has an equal intereft in the fucceflion, in {o far as it is divifible;
yet the eldeft daughter enjoys this privilege from neceflity, that rights
which are indivifible ex Jua natura fall to her alone, ex. gr. titles of dignity.
It is a queftion rather of curiofity than ufe, now that heritable jurifdictions
are abolithed, whether jurifdiGtions fell by our former law, as indivifible,
to the eldeft heir-portioner. Where the deceafed happened to be vefted
with one ﬁng‘.e fuperiority, the right of it goes to the eldeft; not fo much
becaufe a right of fuperiority is hardly capable of divifion, as becaufe the
‘condition of a vaflal is not to be made worfe by fplitting the fuperiority in-
to parts ; for no vaflal' can be compelled to hold his lands of two or more
fuperiors in the place of one, Cr.lb. 2. dieg. 14. § 7.5 Fuly 30. 1678, La.
Lufs. 'Where different fuperiorities were vefted in the deccafed the eldeft
“would probably have the option or ele¢tion of what fhe _mdgcs beft, then
the fecond, and fo in their order, till all the fuperiorities be exhaufted.
Craig is of opinion, bid. that in the fuperiority of lands holden feu, the
feu-duties, being a conftant yearly rent, ought to be deemed part of the
property, rather than of the fuperiority ; and confequently to be divided
among the hexrs—portloncrs, even in the cafe of afingle fuperiority : but in
‘truth, " feu-duties are e proper parts of the fuperiority, and the only title for

poinding
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poinding the ground for the arrears is the right of fuperiority ; fo that if
the yearly feu-duty were divided among the fifters, as Craig would have it,
it is only that part of it which remains with the eldeft that would be debi-
tum fundi, fince {he only, as fuperior, could poind the ground for its pay-
ment, St. b. 3.2 5. §11. But though feu-duties cannot for this reafon fuf-
fer a feparation from the right of fuperiority ; yet becaufe they are a fixed
yearly rent, and o of a different nature from the cafualties of fuperiority,
which depend upon accidents, the younger fifters have compenfation for
their fhares of them out of the other eftate of the deceafed, in fo far as the
divifion of the feveral fuperiorities hath been unequal, St. ibid.; Kames,
Rem. Dec. §7. 'The principal manfion-houfe of the lands is account-
ed an indivifible right ; but becaufe that fubje¢t admitted of valuation, our
old law dire@ed, that the younger fifters fhould be recompenfed out of the
deceafed’s other eftate to the amount of its value, Reg. Maj. L 2. c.27. § 4.
¢ ¢.28. But by our later cuftoms, the eldeft is intitled to it, even with-
out recompence to the other filters, March 5. 1707, Cowie; Home, 226.;
as fhe is alfo to the garden and orchard belonging to it, fince the one ought
not to be feparated from the other, Fume24. 1708, Cowie *. Upon this
ground, the heirfhip-moveables fall alfo to the eldeft alone ; for the right
of thefe ought to accompany that of the manfion-houfe, Fan. 16. 1725, Ex-
ccutors of Lady Garnkirk t.  Houfes within borough, efpecially if they lie dif=
‘contiguous from the other eftate of the deceafed, and all country-houfes,
except the principal manfion-houfe, are accounted common pertinents of
the ground on which they ftand, and are therefore equally capable of divi-
fion with the lands themfelves, New Coll. ii. go. Patronage is a divifible
right ; for our ftatutes admit, that the patronage of the fame church may
be vefted in two different perfons, 1617, ¢. 3. It carries alfo a patrimonial
intereft to the patron, 169o, c¢.23. and upon both accounts it divides e~
qually among the fifters, who may prefent to the benefice, and levy the
vacant ftipend by turns, the firft vice or turn falling to the eldeft. As the
title-deeds of an eftate cannot be in the cuftody of two different perfons, the
cldeft fifter is preferred to the keeping of them ; who may be compelled to
give tranfumpts to any of the other fifters that may have occafion for them,
the herfelf bearing an equal fhare of the expence, Fuly 23. 1680, La. Marg.
Curingbam 5 Fune 24. 1708, Cowies.

14. The legal fucceflion of heritage is alfo broken into parts, in the cafe
of an heir of conqueft. For underftanding this, it may be premifed, that
feus are by the Confuctudines Feudorum divided into antiqua and nova. Anold
fee is that to which one fucceeds as heir to his father, grandfather, or o-
ther anceftor. A new fee does not come by fucceflion, but has its place
only in the firflt acquirer, as a fee acquired by purchafe, donation, excam-
bion, or other fingular title. The terms by which this divifion is exprefled
in our law, are fees of heritage, and fees of conqueft ; {o that heritage thus
limited, includes not all heritable {fubjects without exception, but is confi-
ned to thofe to which the deceafed himfelf fucceeded as heir. Befides o-
ther differences between the two branches of this divifion, their rules of le-
gal fucceflion are different. The law confers the antiqua feuda, or proper
heritage of the deccafed, upon one heir, and his conqueft upon another.
This diftinétion obtains only where two or more brothers or uncles, or their
ifue, are next in fucceflion. Rights that are heritable in the moft ftri¢t and
limited fenfe, defcend in this cale to the next younger brother of the decea~-
{ed, or to the next younger brother of the father of the deceafed, where
there are no nearer heirs, as to the proper heir of line, conformably to the

* The fame was found both as to the manfion-houfe and garden, November 1765, Givan con=
#ra Ireland. : Co ’
+ This decifion is marked difftrently in Dict. . p. 363.
above~
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above-mentioned rule; Heritage defeends : but the fucceflion of conqueft, i.é.
of fuch heritable rights as had been acquired by the deceafed himfelf, af-
cends to the immediate elder brother or uncle, who is therefore called the
heir of conqueff, becaufe his right of fucceflion is confined to the fubjets
which the anceftor himfelf had thus acquired, or, as we long exprefled it,
conquifhed, by fome fingular title. This doctrine has been probably intro-
duced with a view of enriching elder brothers, who have been always more
favoured by our law than the younger. Where the deceafed is the youngeft
brother, and leaves two elder, whether they be procreated of the fime or
of a former marriage, the youngeft of the furviving brothers is not only
heir of line to the deceafed, wid. fupr. § 8. but his heir of conqueft, becaufe
he is his immediate elder brother, Fuly 20. 1664, La. Clerkington; Mack.
§ 11. A. £.; contrary to the opinion of Craig, /b. 2. dieg. 15. § 19. who af-
firms, that if the furviving brothers are only confanguinean, procreated of
a former marriage, the eldeft of them is heir of conqueft to the deceafed.—
Without all doubt, where the deceafed leaves but one brother, whether el-
der or younger than himfelf, he is heir both of line and of conqueft.

15. There is no place for this diftinction between heritage and conqueft,
where the fucceflion divides among fifters ; for feeing fifters do not fucceed
in - heritage, as brothers, one after another, but as heirs-portioners, con-
quelt goes in the fame way, without any preference in favour of the imme-
diate elder fifter, Kames, 3. Conqueft can afcend but oncé; or, in other
words, where one who has himfelf acquired an eftate, dies, fuch eftate,
though it muft go to the immediate elder brother, as heir of conqueft, does
not continue conquelt in the perfon of that brother ; becaufe it was no ac=
quifition of his ; he fucceeded to it as heir: and therefore if, upon his death,
he thould leave an elder and a younger brother, the eftate does not, as con-
queft, afcend to the elder, but muft defcend to the younger as heir of line.
An heritable fubje¢t made over by a father to his eldeft fon, who is at the
date of the right alogui fucceffurus, is not conqueft in the perfon of the fon,
becaufe he would have fucceeded to it as heir, though there had been no
difpofition ; and confequently, if the fon die after his father, leaving two
uncles, one elder than the father, and the other younger, the fubjeé will
defcend to the younger as heir of line.  But an heritable grant by one who
has no lawful iflue, in favour of a brother, ought to be accounted conqueft
in the grantee, unlefs the grant has been exprefsly made over to him as the
granter’s fucceflor, Cr. lib. 2. dieg. 15. § 17.: for though the difponee was
at the date of the right the difponer’s prefumptive heir, the difponer might
have afterwards had iflue of his own body, who would have been nearer in
blood to him than the difponee.

. 16. Not only lands and other heritable rights on which feifin has been
actually taken, but thofe alfo to which feifin is required as a folemnity,
even heritable bonds, though thefe are not in {trict {peech rights of property,
fall under conqueft. This do¢trine appears not quite conformable to our an-
cient law of Q. Attach. c. 88. which mentions lands as the proper fubjet of
conqueft ; nor to ¢.97. which fuppofes feifin to be neceffary to conqueft ; but
it has been generally received by our lawyers, Hop. Min. Pr. §110.; St. b.3.
t. 5. §10.; and is approved by two late judgements, Home, 106.; and Fan. 8.
1740, I Hanulton, cited in Dift. 1. p. 376. upon this medium, That queftions
of fucceffion ought to be determined by the nature of the right, and not by
its being clothed, or not clothed with feifin; and that the only reafon
why heritable bonds were not mentioned in our old law-books as fubjeéts
falling under conqueft, was becaufe the Canon law, which was then of au-
thority in Scotland, prohibited the taking of intereft ; and that the expe-
dient of evading that prohibition by purchafing annualrents forth of lands,
Vour. I 4 was

e
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was not {o early thought of. No heritable right which does not affect land,
falls under conqueft, and confequently no right of tithes; for tithes are a
burden, not on the ground, but merely on the fruits or crop. Neither are
rights which require no feifin to perfe them, accounted conqueft; for
the rule is by Sir Thomas Hope, and our other writers, confined to rights
on which feifin has followed, or may follow. Leafes therefore, penfions,
and other rights of that kind, though they bear a tratt of futurc time, fall
to the heir of line, Fune 23. 1663, Fergufon. Upon this principle, perfonal
bonds fecluding executors go alfo to the heir of line: and indeed as thefe
bonds are only heritable by the force of deftination, and as by the deftina-
tion the fum is provided in general terms fo beirs, thofe heirs muft be un-
derftood who come under that appellation in the moft proper fenfe, 1. e. the
heirs of line, faid Fan. 8. 1740, D. Hamilton. Where a wadfet is granted,
which holds not of the granter, but of his fuperior, the reverfer is by the
right entirely divefted ; and upon redemption of the right, he muft be re-
inftated in the lands by a new {feifin from the fuperior : neverthelefs, as he
has made no rcal purchafe, but barely returns to his former ftate, the
lands, if they were heritage in the reverfer before the date of the wadlfet,
continue heritage after the reverfer has redeemed the wadfet, and got him-

{elf reinftated in the lands, Cr. /ib. 2. dieg. 6. § 25.5 St. b. 2. t. 10. § 12.
17. The heir of line is intitled, not only to the fucceflion of fubjects pro-
perly heritable, but to that fort of moveables called heir/bip. By heirthip-
moveables are underftood the beft of certain kinds of moveable goods,
from which the executor, though he be the heir in moveables, is excluded,
and which the law accounts heritage in refpect of fucceflion, from the pre-
{fumed intention of the deceafed, that his principal dwelling-houfe; and the
farm which he kept in his own natural pofleflion for the ufe of his family,
might go to the heir not quite difmantled by the executors. In order to
intitle an heir to heirfhip-moveables, the deceafed muft have been either a
prelate, a baron, or a burgefs. One who is feifed in lands, though they
be not ere@ed into a barony, or even in an annualrent forth of lands, is
accounted a baron. as to this queftion; for an annualrenter has as jufta
claim to the privileges of a baron, as a petty feuer, Fuly 19. 1664, Scrim-
geour.: but if his title be a naked difpofition, or an heritable bond, and if
he die without perfe@ing it by feifin, the heir has no privilege, Dirl. 209.;
Fount. Dec.25. 1695, Cochrane. It is faid by lawyers, that one who has
been once infeft, i1s prefumed to continue infeft, according to the rule,
Semel baro femper baro : but as the fat, whether he was actually divefted
before his death, muft admit of a clear proof upon one fide or the other,
little room is left for prefumption ; fee Fan. 27. 1636, Straiten. Where a
right does not carry the full property, but refolves into a liferent, the heir can
draw no heirthip; hence the heir of a widow who had been feifed in lands in
conjuné fee with her hufband, was excluded from it, tho’ a right of conjunct
fee be more ample and extenfive than a common liferent, Feb. 1730, Munro,
cited in Dit. 1. p. 365. By a burgefs is underftoed the burgefs of a royal be-
rough, not barely an honorary one, Fuly 8. 1628, Dunbar, but either an
actual trading burgefs, or one at leaft intitled to enter burgefs in the right
of an anceftor, Fount. Nov. 22. 1698, Cumin. As this is a right annexed to
fucceffion in heritage, the heir cannot be deprived of it by any deed of the
anceftor, either teftamentary or on deathbed : but it is the heir of line who
alone can claim it; and therefore, though the whole eftate of the deceafed
fhould be conqueft, or entailed to heirs-male, the heirfhip does not accom-
pany fuch eftate, but belongs folely to the heir of line. Where the legal
fucceffion defcends to two or more females, who are heirs-portioners of
line, the eldelt only is intitled to the heirfhip ; for it each of the co-heirefies
were allowed to make a full draught of it, one after another, the right of
the
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the executor might be too much incroached upon, 7an. 16. 1725, Exec. of
La. Garnkirk *.

18. The att eftablithing heirfhip-moveables is 1474, ¢. §4.; and it refers
to the borough-laws for the catalogue of the particulars included under that
appeliation, Z. Burg. ¢. 125.; but all lifts of heirfhip-moveables muft, in
the nature of things, be imperfe@, and increafe with every new piece of
furniture which the vanity or tafte of a proprietor may add to an houfe or
farm. This however may be obferved after Stair, that by the words of the
ftatute, the beft of every thing, we muft not underftand fungibles, which are
eftimated by quantity, as coin, wine, uncut cloth, bullion, &w<c.; for
heirfhip confifts only of fubjects que non recipiunt functionem, as beds, grates,
tables, chairs, mirror, plate, bed and table linen, or other fuch houfehold-
ftuff. And in like manner, in what is called outfight plenifhing or move-
ables without doors, the heirfhip may be drawn of horfes, cows, oxen; and
of all the implements of agriculture, as ploughs, harrows, carts, ¢-c.; but
not of corn or hay, becaufe thefe laft are fungibles. In moveable fubjects
which go by pairs or dozens, as in table-plate, bed and table linen, &-.
the beft pair or dozen is the heirfhip : and for the fame reafon, where the
deceafed had any number of cattle proper for tillage, the heirfhip is the
beft yoke ; that is, as many as make a plough. There are fome particular
kinds of moveables which fall under heirfhip, though there thould be but
one individual of that kind belonging to the deceafed ; as the family’s feal
of arms, the carpet or cuthion belonging to the featin the church, and, by
our ancient practice, the whole furniture of the hall, Balf. p.235. c. 1.

1g. Hitherto of heritable fucceflion when it is left by the proprietor to
the difpofition of law ; it remains to confider it, as it may be regulated by
the exprefs will of the owner : and this power confequent on property is
{o unlimited, that every owner of a land-eftate, or other heritable fubje&,
if he be not reftrained by a former entail or deftination, may fettle his lands
on extraneous heirs, to the exclufion even of his own iffue.

20. There can be no deftination of heritage in the form of a proper
teftament by the ufage of Scotland. Nay {ubjeéts, though they thould be
moveable ex fua natura, if they pafs by fervice, are, in the general opinion
of lawyers, accounted heritable as to this queﬁlon ; and confequently are
not devifable by teftament. More particularly, bonds fecluding executors,
becaufe they defcend to the heir, and fo pafs by fervice, cannot be difpo-
fed of by the creditor, either on deathbed, or by any teftamentary deed,
Harc. 661.; Kames, 53. Upon this principle, bonds alfo which are herita-
ble by deftination, ex.gr. devifed to fpecial heirs, have been adjudged
not confirmable by an executor-creditor, Kames, 103.: and furely they can
as little be confirmed by an executor-nominate ; for it is abfurd to atlirm,
that any {ubjeét which excludes executors ndefinitely without exception,
may be carried by the confirmation of executors of any kind. The fame
do@rine is applicable to bonds granted under fubftitution; for thefe alfo
import a virtual exclufion of executors, and therefore cannot be bequeath-
cd by the creditor to the prejudice of the fubftitute. The reafons affigned
by our writers why heritable fubjeés cannot be devifed by tef’cament, are,
Jirft, That by the genuine feudal rules, the inveftiture of lands ought not
to be altered without the fuperior’s confent; which confent of the fuperior
the law has not required as effential to a vaflal’s teftament, Cr. lib. 2. dieg. 1.
§ 25. 2dly, That heritable rights require {eifin to perfect them; and tefta-
ments do not admit of feifin. But thefe reafons do not ftrike againft move-
able fubjects w hich pafs by fervice; and therefore cannot be the grounds
upon which our law declares them not to be teftible ; befides that they are

* Thxs Gecifion is colleted differently in Dicl. 1. p. 363.
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equally applicable to all countries that have adopted the feudal plan. Not-
withftanding which, lands in fee-fimple may, by the law of England, be
devifed by laft-will, 32° Hen. VIIL c. 1.; 34° & 35° Hen. VIII. c. 5.: and
by the cuftoms of Normandy, art. 422. one may, under {pecial limita-
tions, difpofe by teftament of a certain part of his conqueft, or feuda nova.
A third reafon is alfo afligned by our writers why heritage cannot be dif-
pofed of by teftament, namely, that it is dangerous to intruft perfons under
bodily ficknefs or diftrefs with the power of alienating their heritage to the
prejudice of the heirs at law, Cr. kb, 2. dieg. 1. § 28.; St. 5. 3. £. 8. § 29.:
and indeed this reftraint {eems to have been originally impofed for fecuring
heirs at law from being hurt by deathbed-deeds granted by their anceftors ;
but it is by our practice extended, beyond this original reafon of it, to all
teftaments, even thofe executed by the teftator in a ftate of perfe@ health,
St. 6. 3. t. 4. § 31. This rule of our law was never confidered as a bar a-=
gainlt {fettling heritage by a writing, though it fhould have contained a no-
mination of executors, if that part of it which conveyed the heritage was
made out in the form of a difpofition, or deed inter vivos, July 11. 1733, Douglas,
obferved in Dict. 1. p. 459. If, on the contrary, the writing appeared by its ftrain
to be of a teftamentary nature, the claufe fettling the heritage was difregarded
as inept or improper, Dec. 4. 1735, Brand, cited :bid. But indeed it appears to
be conformable to the prefent practice, that a man may effeGtually fettle his
heritage in a teftamentary deed, referving to himfelf the liferent, and a power
of revocation, provided he makes ufe, in the conveying claufe, of the
words give, grant, or difpone, in place of legate or bequeath; {ee New Coll. ii.
200. And itis ufual enough, not only to make a fettlement of {pecial heri-
table fubjeds to take effet at the granter’s death, but to execute general
difpofitions of all fubjeéts, heritable or moveable, which fhall belong to
him at that time. ~As to which it may be obferved, that though fuch a
deed does not convey the feudal right of any heritage to the difponee, nor
transfer the property of the moveables to him {o directly as a fpecial aflig-
nation would have done; yetit gives him a legal right in the fubjeéts,
which he can complete by aCtions againft the heir at law, or by confirma-
tion or other proper diligence.

21. The ufual forms whereby a proprietor thus limits the fucceflion of
heritage in {pecial fubjects, are by difpofition, marriage-contra®, or even
by a fimple procuratory of refignation, in favour of himfelf and the {pecial
heirs intended to be gratified. A difpofition of this kind, though it fhould
have neither procuratory of refignation nor precept of feifin, founds the dif-
ponce or heir of entail in an action againft the heir at law, for making up
titles to the {ubject difponed, and afterwards divefting himfelf in his fa-
vour: and if the heir at law fhall renounce to be heir, the difponee may carry
the fubject to him{elf by an adjudication in implement., How far the {fuperior
may be compelled to accept a refignation, or to grant confirmation to heirs,
different from thofe exprefled in the inveftiture firft granted by himfelf, may
be colleéted from what has been faid fupr. b.2.¢.7.§7. Thefe {pecial defti~
nations generally exclude females; for which reafon, Craig, %b.2. dieg. 16.
§ 3. makes a male fec and a tailzie the fame; though it is certain, that the
firft is but a fpecies of the laft, fince female heirs may be, and are {fome-
times, called in tailzies. A tailzied fee therefore, from the French tailler,
to cut, is a general term, comprehending all deftinations in which the le-
gal courfe of fucceflion is altered, or cut off, and one or other of the heirs at
law excluded or poftponed: And a male fee is a {pecial kind of entail, by
which females are excluded, and the heir-male called to the fucceflion in
place of the heir of line. The definition given by Mackenzie of an heir-
male, § 13. A. r. that he is the neareft male who can fucceed, is both ob-

fcure
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fcure and imperfe& ; for it is alfo effential to an heir-male, that the whole
chain of propinquity between the anceftor and himfelf be connectéd by
males, without the interpofition of one female. Thus, though a grandfon
by a daughter be capable of fucceeding as heir of line to his grandfather,
and though he be at the fame time a male in the terms of that definition,
he cannot poflibly be his grandfather’s heir-male. Though all heirs by
deftination may, without impropriety, be ftyled either beirs of entail, or of
provifion; yet the firft expreflion of heirs of entail is chiefly made ufe of, in
the cafe of a land-eftate which is fettled in a long feries of heirs, {ubftituted
one after another; whereas heirs pointed out in marriage-contra&s, or in
bonds containing claufes of fubftitution, are more commonly called hbeirs of
provifion.  The perfon firft called by the entail is the inftitute; and thus the
maker, when by the deed he fettles the lands firft on himfelf, is truly the
inftitute; the reft get the name of the beirs of entail, or fubflitutes.

22. Entails, when they are confidered with regard to their feveral de-
grees of force, may be divided into three kinds: fir/, Simple deftinations;
2dly, Entails with prohibitory claufes; and, 3dfy, Thofe that are guarded
with irritant and refolutive claufes. That fort is called a fimple deftination,
where the perfons called to the fucceflion are in the deed fubftituted, one
after another, but without any reftraint laid upon the members or heirs of
entail as they come to fucceed, that they fhall not alter the courfe of fuc-
ceflion fettled by the maker. They have therefore this only legal effed,
that the order of fucceflion contained in the entail is to be obferved, fo long
as no alteration is made by any of the heirs fucceeding to the lands. But as
thofe heirs are laid under no reftraint in the exercife of their property, they
are unlimited fiars; and confequently may either bring back the fucceflion
to the heirs at law, or carry it to any other order of heirs at pleafure, in
the fame manner that the maker himfelf could have done. And this rule,
That a bare fubftitution does not difable any of the heirs from altering the
order of fucceflion gratuitoufly, holds, though the maker thould referve a
power to himfelf to alter, without conferring a like power upon the heirs
fucceeding to him, Fount. Jan. 25. 1705, Dalgarno. From this it is confe~
quent,that the next fubftitutes have truly no more than the hope of fuc-
ceflion, entirely pendent on the will of the heirs firft fucceeding ; and that,
of courfe, they cannot, by inhibition, incroach upon or weaken the right
in thofe heirs, or difable them from altering. Inhibition {fuppofes an ante-
cedent obligation upon the debtor, which is intended to be fecured by that
diligence; and as no obligation is by a fimple deftination laid upon the heirs
of entail, there can be no ground for an inhibition againft them at the fuit
of the next fubftitute,

23. Entails containing prohibitory claufes have a ftronger force than fim-
ple deftinations. Thefe prohibitions are all calculated for preferving the
fucceflion to that order of heirs which was devifed by the maker. Some-
times the claufe is exprefled in general terms, that the heirs of entail fuc-
ceeding to the lands fhall do no deed by which that courfe of fucceflion may
be innovated ; and fometimes it is more particular, that it fhall not be law-
ful to any of -thofe heirs to contract debt, or alienate the lands. By entails
of this kind, the heirs fucceeding are effe¢tually barred from granting gra-
tuitous deeds to the prejudice of the fubftitutes who are to fucceed after
them; for a proper right of credit is by thofe prohibitions created to the
fubftitutes ; who confequently may, in the chara&er of creditors, fet afide
fuch gratuitous deeds on the ftatute 1621, to be hereafter explained, Fount.
Han. 27. & 28. 1687, E. Callender. But as the proper fee of the eftate con=
tinues, notwithftanding thofe reftraints, in the feveral members of entail as
they fucceed, they may, as fiars, burden the lands with debt, or alien
them for onerous caufes; by which they may be evicted from themfelves
and all the pofterior fubftitutes, Dec. 7. 1705, Young : for the obligation

Vou. II, 7 A upon
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upon them not to alien, or to contract debt, when it is not firengthened:
by irritant and refolutive claufes, is only perfonal againft them and their
heirs, but does not affe¢t creditors or purchafers. Hope, Min. Pr. §364.
365. and Mackenzie, § 16. Ab. #. affirm, that the next {ubftitute in this
kind of entails may, on the prohibitory claufe, ufe inhibition againft the
prefent heir, which will be effe¢tual even againft onerous debts contradted
after inhibition. Suppofing this dodrine to be well founded, where the
prohibition lays a {pecial reftraint on the heirs not to contract debt; yet
where the claufe goes no farther than to prohibit the fiar to alienate, or to
do any deed that may hurt the fucceflion, he'continues at liberty to con-
tract debt; for reftraints are not to be multiplied by implication; and in-
hibition is ineffectual where the perfon inhibited is not laid under fome
prior obligation which may be the foundation of that diligence *,

24. It is faid by fome writers, that one who hath bound himfelf to ano-
ther gratuitoully to tailzie his lands in favour of a particular order of heirs,
fulfils his obligation by making a fimple deftination, which he has the fame
power of altering, when he thinks fit, as if he had made it without being
compelled by any anterior obligation, Mack. § 18. A. t. And this {feems to
have been agreeable to our more ancient practice, even where the obliga-
tion proceeded upon an onerous caufe, if it was not adequate to the value
of the fucceflion, Fuly 15. 1636, Drummond. But as the obligation is thus
rendered quite elufory, without having the leaft fupport from the prefumed
intention of the parties, it {feems more confonant to reafon, that in fuch
cafe he who made the entail in confequence of the prior obligation, is not
at liberty to alter it; fince no perfon can be truly faid to lie under an obli-
gation, who has the power of rendering it ineffe¢tual. It is agreed on all
hands, that where the obligation to entail has been granted for an adequate
valuable confideration, a reftraint upon the maker from altering is implied,
though it thould net be exprefled, in the fame manner that one who fells a
fubjeét for a juft price is naturally bound in warrandice, that the right
fhall be effeétual to the grantee. Hence if two perfons fhould enter into
mutual obligations to execute entails in favour of each other, neither of
them is revocable without the confent of both parties, Fan. 14. 1631,
Sharp; and if cither party fhould fell his entailed lands, in confequence of
the right of fee which he ftill retained in them, with a fraudulent view to
difappoint the fucceflion, an action lies againft him for damages, March 4.
1634, Home. Though an entail executed by one who had laid himfelf un-
der no previous obligation, may be altered at the pleafure of the maker, e-
ven where it contains prohibitory claufes, reftraining the heirs of entail
from altering the fucceflion; yet if he has direCted the prohibitions not on-
ly againft the {fubfequent heirs, but himfelf, he is as effectually reftrained
as they, even though he fhould have got no valuable confideration for fet-
tering himfelf; becaufe it is implied in the nature of property, that the
proprietor can difpofe of it at pleafure: and if he can gift it abfolutely to
another, he may a fortior: reftri¢t himfelf in the manner of ufing it +. Itis
upon this principle, that all donations by a proprietor are effeGtual, which,
though they be at firft voluntary, may be {fo conftituted by the donor as
not to be fubjeét to revocation, Br. 119.

25. Entails which have irritant and refolutive claufes annexed to the
prohibitory, bind the heirs fucceeding to the lands ftill more ftrongly than
either of the other two. ~As to which it may be premifed, that though fuch
entails appear to have been firft brought into wufe as far back.as Hope’s
time, Mm. Pr. § 367. yet they were generally accounted not only con-
trary to good confcience, as they cut off the right of the lineal heir,
(which is a character applied even to fimple deftinations where the legal fuc-

* See New Coll. ii. 211.
4 "L'his debated, but not decided, New Go/l. iii. 101, § 6. “
' - ceffion
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ceflion is not obferved, fee 1493, ¢. 50.), but inconfiftent with the genius
of our law, as they funk the property of land-eftates, and created a perpe~
tuity of liferents. It was therefore made a queftion, whether fuch entails
were effectual, even where the fuperior had confented to them: and tho’
they were by a fingle decifion fuftained even againft onerous creditors, Feb.
26. 1662, V. Stermont, yet to remove the doubts which flill remained as to
their validity and legal effedts, it was, by 1683, c. 22. declared lawful to
his Majefty’s fubjeés to fettle their eftates by entail, under fuch conditions
and provifions as they thould think proper, and to afle@ thefe entails with
refolutive and irritant claufes, which might put it out of the power of the
heirs fucceeding to contraét debt, or do any deed by which the lands could
be evi¢ted from the fubftitutes who were to come after them : and that if
any heir thould contravene, that is, counteract the provifions or injun&ions
of the entail, the next fubftitute might bring a declarator of irritancy a-
gainft the contravener. If a diftinction is to be made between irritant and
refolutive claufes in entails, it feems to be this, that an irritant claufe is that
which irritates or avoids the right granted in contravention of the entail ;
and a refolutive, that by which the right of the heir contravening is decla-
red to refolve ; fo that the one refpets the right itfelf, and the other the
granter of it; but both terms are ufed by writers promifcuouily *. With re-
gard to entails authorifed by the forefaid a¢t 1685, it may be confidered;
Jirfl, What is neceflary to conftitute them, or make them effetual ; 24,
‘What is by the law deemed a contravention.

26. As to the forms and folemnities effential to thofe entails, the ftatute
requires, fir//, That the entail be produced before the court of feffion, who
are to interpofe their authority to it; and that it be afterwards recorded in
a {pecial regifter to be kept for that purpofe. Subftitutes, even remote ones;
may apply fummarily to the court of feflion to have the entail recorded,
New Coll.11. 24.  2dly, That the irritant elaufes be inferted in the procura-
tories of refignation, and precepts and inftruments of feifin, which proceed
on the entail. 34ly, That they be alfo repeated in all the fubfequent con-
veyances of the entailed lands in favour of any of the heirs of entail ; with=
out which, creditors cannot difcover from the face of the right any quality
or burden affe@ting the fee in their debtor’s perfon, and fo are i bona fide to
contract or deal with him; and may carry off the lands by proper diligence.
Neither is it {ufficient for interpelling creditors, that a general claufe be in-
ferted in thofe fubfequent conveyances, referring to the particular irritan-
cies as {pecified in the entail ; they muift be repeated werbdatim in the retours
and infeftments of each heir, Kames, 60. No entail, where any one fta-
tutory requifite is wanting, is effeCtual againft fingular fucceflors, though
the creditor’s {fecurity fhould appear fufficient without it; for creditors
ought not to be deprived of any fecurity which the law has thought proper
for them. Though therefore the irritant claufes thould be repeated in the
conveyances of the entailed eftate, by which creditors are enabled, upon a
proper inquiry, to difcover the limitations on the fiar, flill the entail can
have no effect againft them if it be not regiftered, Kames, §2.

27. A diftinction muft be made in this queftion between the heir of en-
tail and his creditors ; for entails may be in many cafes effeGtual againft the
heir of the granter, or againft the inftitute who accepts of it, which eannot
operate againft fingular fucceflors. Thus, when the a& declares, that no
unregiftered entail thall be good, the meaning is not, that they fhall be in-
effetual againft the inflitute, or other heirs of entail who have accepted of
it with all its qualities, but that they fhall have no force againft fingular
fuccefiors, for whofe fpecial {ecurity the regiftration of entails was direGed.

* The diftinction was eftablithed by New Coll. ii. 94. by which it was found, that an entail
containing prohibitory and irritant claufes againft contracting debt, but no refolutive claufe, 7. e.
no claufe voiding the right of the contravening heir, was not effeftual againft the onerous deeds
and debts of the heir in poffeflion 5 and the judgement was affirmed upon appeal.
‘ For

e
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For as the a& was made to authorife entails, no general expreflion in it
ought to be fo explained, as to deftroy the effect of fuch entails as by the
common rules of law were effe@ual antecedently to the enaétment. On
this ground, the contracting of debt by an heir of entail contrary to the
condition of the right accepted of by himfelf, makes way for the next fub-
ftitute, though the entail fhould not be regiftered, Kames, 47. And in like
manner, the omiflion by the heir to repeat the irritant claufes in his re-
tour and feifin, renders the entail of no force againft fingular fucceflors,
fee Home, 269.; notwithftanding which, the act declares, that fuch omiflion
fhall import a contravention againft the heir. See other inftances of this
kind, Gosf. Fuly 26. 1677, Stevenfon ; Feb. 5. 1713, Sir Al Don.
" 28. It has been doubted, whether the claufe in the aforefaid act, requi-
ring the regiftration of entails, has a retrofpetive quality, {o as to include
fuch as had been made before the aé. It is obvious, that the rule, That
laws, becaufe they cannot regulate our paft conduét, ought to have no re-
trofpe@, is not applicable to this cafe; for nothing hinders an entail, tho’
it thould bear a date prior to the ac, from being regiftered after it, as well
as an entail of a date pofterior to it. 'The fecurity of creditors calls equally
for both ; and a polterior ftatute, 169o, ¢. 33. which enacts without dif-
tin@ion, That no heir of entail fhall be hurt by his anceftor’s forfeiture,
provided the entail has been recorded in the terms of the act 1685, implies
ftrongly, that no entail is to be deemed effectual againft creditors, whatever
its date may be, unlefs the regulation in that a¢t be complied with. It was
neverthelefs décided, Kames, 89. that entails dated before the act, needed
not be recorded, in refpect of the expreflions in it, that it fhall be lawful to
make deeds of entail, and that fuch only fhall be allowed, :.e. fuch as
fhould be made afterwards. By a later decifion, it was found, that entails
completed by feifin before the ftatute 1685, needed not be recorded, New
Coll. ii. 94. ; and by the lateft that has been pronounced upon this point,
entails, though dated previoufly to the ftatute, if they have not been
confirmed by feifin till after it, muft be recorded, New Coll. ii. 145. be-
caufe fuch entails were not entails, but barely incomplete deeds before the
pafling of that a&, and therefore to be confidered as entails made pofterior
to it, which it is agreed by all require regiftration. Againft this laft deci-
fion, an appeal having been brought, the interlocutor of the feflion was af-
firmed : but it may be obferved, that in the judgement of the Houfe of
Lords affirming it, it is declared in general, that all entails created of lands
in Scotland before making the a& 1685, ought to be recorded in the regi-
fter of tailzies *. 'This is uncontroverted, that even in deeds of tailzie da-
ted before the a@, it behoves the heir to repeat the irritant claufes in all the
conveyances made afterit ; for admitting that fuch entails required no regi-
{tration, yet when they come now to be tranfmitted from one heir to an-
other, the act ought to regulate their tranfmiflion, as well as the tranfmif~
fion of thofe that were of a date pofterior to it, Kames, 6o. ‘
29. Entails of this rigorous kind, as they impofe an unfavourable re-
ftraint upon property, and become frequently a fnare to trading people, are
“frictiffimi juris.  An heir of entail has therefore full power as fiar over the
entailed lands to which he fucceeds, in every particular where he is not fet-
tered : he may, ex. gr. cut down the whole growing timber on the eftate,
© New Coll.1i. 13. or he may grant leafes of the lands, not only for nineteen
years, but for the life of the tackfman, if there be no claufe limiting him.
Upon this principle, no reftraint, though evidently intended by the maker,

* In the cafe of Creditors of Vifcount Primrofe againft the Earl of Rofeberry, it was found, that an
entail, tho’ completed by infeftment before 1685, was ineffettual, becaufe not recorded 5 and the
judgemeat was affirmed upon appeal, Zpril3. 17675 and in the cafe, Lord Kinnaid contra Hunter,
New Coll. iii. 63. it was found, that an entail, though completed by infeftment before 1685, and
though the charter proceeding upon the entail was regiftered in the regifter of tailzies, was not
cffeCtual againft fingular fucceflors, becaufe the entail itfelf was not recorded in terms of the act.

nor
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ror any prohibition or irritancy, is to be raifed againft an heir of entail
from implication or inference ; fo that if any claufe {hould be omitted, per-
haps per mcuriam, which by the eftablifhed form is made ufe of in creating
a limitation, the court does not interpofe for fupplying the defet. Thus,
where all alienations to be made by the heir, or debts to be contra&ed by
him, are by the maker of the entail declared null, which one might con=
clude is in the precife terms of the a& 1685 ; yet if he have not al{o adje&t-
ed a claufe, refolving the right of the contravener, fuch heir may, as fiar,
contract debts to which the entailed eftate fhall be fubjeGed, Dalr. 77.;
Fuly 22. 1712, Cred. of Riccartoun. This claufe refolving the contravener’s
right, though it is not required by the ftatute, has been thought neceflary,
in the conftitution of ftrict entails, from the general rules of ourlaw, by
which every landholder, while he continues proprietor, may affe& or bur-
den his own property : unlefs therefore he be divefted of his right by a re-
folutive claufe, depriving him of the power of alienation, his debts and
deeds mutit ftand good againft the eftate, notwithftanding the ftrongeft pro-
hibitory claufes, New Co/l.ii. 94.: and though inhibition be ufed upon an
entail executed under the ftricteft irritant claufes ; yet if there be none re-
folving the contravener’s right, the entail is ineffeGtual againft fingular fuc-
ceffors, and , purchafers are fecure in buying the entailed fubje& ; becaufe
inhibitions cannot {upply the defects in a right, but ferve merely to fecure
it {uch as it ftood formerly, New Coll. i1: 211.  On the other hand, where
there is a claufe irritating the right of the contravener, but none declaring
the debts to be contratted null, the limitation is not to be extended to fuch
nullity, notwithftanding the prefumed intention of the entailer, Fuly 11.
1734, Baillie. Hence alfo, a prohibition to innovate or alter the fucceflion,
with an irritancy adjeted to it, refirains the heir only from granting gra-
tuitous deeds in prejudice of the fucceflion, but not from contracing one-=
rous debts, Falc.i. 116. And though the entail thould prohibit the heirs
to contra¢t debt under an irritancy, the heir has power to fell, if there be
not alfo an irritant claufe de non alienando, 1732, E. Hopetoun againft Hepburn,
which judgement was affirmed by the Houfe of Lords ; Fal. ii. g2.

30. As to the fecond head, What is deemed an a& of contravention againft
the heir, (by which is underftood any ftep taken by him, counteracting
the direQtions of the entail, whereby he falls from his right), the a& is ex-
prefs, That if he do not repeat the irritant claufes in the conveyances un-
der which he enjoys the eftate, he forfeits his right, which accrues to the
next fubftitute. This enactment appears to relate only to retours on {pe-
cial fervices : for a general fervice 1s not properly the conveyance of an e-
ftate ; it carries to the heir only unexecuted procuratories of refignation or
precepts of feifin, which are rights merely perfonal, in order that charters
and feiffns, which are the only proper conveyances, may proceed thereup-
on; and for this reafon, the irritant claufes were feldom or never repeated
in retours upon general fervices. It was, however, adjudged, Kames, 7q.
that the omitting of the irritant claufes in a retour even on a general fer-
vice, imported a contravention againft the heir : but this was reverfed up-
on appeal, and will not probably be hereafter drawn into a precedent. A
gencral reference made by the heir in his conveyance to the irritant claufes
of the entail, as it is equivalent to an entire neglect of the injun@ions of the
a@, mutflt of courfe be deemed a contravention aghinft the heir, Kames, 60.
The act alfo declares, that the contracting of debt, or the doing of an
deed by which creditors may adjudge or evict the lands entailed, {hall ir-
ritate the right of the heir: yet it is not the bare contradtion which makes
the irritancy, but the allowing the debt contracted to affect the property ;
for the words, * whereby the fame may be adjudged,” are favourably ex~

Vou. IL, 7 B plained
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plained to mean, ‘“ whereby they /hall be adjudged.” This fenfe is {up-
ported, not only from the unfavourablenefs of entails, but from the rea-
fon of the thing ; for if the fimple contradtion were to infer contravention,
the heir durft enter into no bargain, even for the neceffaries of life, with-
out being brought under an irritancy, Kames, 34.; 1738, Stewart aganft
Denholin.  An heir of entail, though he fhould be reftrained under the
firi&eft irritancy from the contra@ing of debt, may neverthelefs fettle a
jointure on his widow, not exceeding the legal terce, if he be not {pecially
limited in his powers of providing for her; becaufe the provifions of law
are not underftood to be excluded in entails, Kames, go. But the granting
of provifions to younger children, even moderate ones fuitable to the con-
dition of the granter, has been adjudged a contravention, Feb. 1730, Borth-
awick, upon this medium, That the providing of thefe is to be accounted the
voluntary deed of the granter, feeing younger children are not fecured in
any legal provifion out of the father’s eftate, as widows are out of that of
the huiband. Yet it ought to be obferved, that this laft judgement was re-
verfed upon appeal.

31. It is maintained by fome writers, Mack. § 17. b. t. that an heir of
entail contravening, forfeits, not only for himfelf, but for all the heirs {uc-
ceeding in and through him, where there is no exprefs claufe in the deed
of entail reftricting it : and though this docrine feems to receive fome fup-
port from the words of the act 1685, which declares, that entails executed
according to the directions of it, thall be effectual, not only againft the
contravener and his heirs, but againft creditors ; yet as it is hardly to be
reconciled either to the rule of equity, That the innocent ought not to fuf=
fer for the guilty, or to that ftrictnefs of interpretation which ought to be
obferved in entails, the more favourable opinion, which confines the pe-
nalty to the contravener himfelf, has been approved by a decifion, Fount.
Fan. 6. 1697, Simpfon. Yet where the entailer does not intend that the pe-
nalty fhall reach to the heirs of the contravener’s body, a claufe is general-
ly inferted in the deed, in majorem cautelam, that the contravener fhall for-
feit only for himfelf, but not for his defcendents. The reftraints upon the
heirs of entail do not affe¢t the firft inftitute in the deed, to whom the
granter transfers his right directly, if he be not exprefsly fettered ; for he
is not an heir, all of whom enter by fervice, but a fimple difponee, who
takes as fingular fucceflor to the maker, and muft make up his titles by ex~
peding infeftment on the procuratory contained in the grant. In confe~
quence of this, the fubftitutes cannot take up the fucceffion as heirs to the
difponer, but muft fucceed as heirs to the difponee, and therefore are li~
able to perform his deeds, New Coll. ii. 100.

32. No fubflitute in an entail can enter into the poffeflion of the entailed

“eftate, upon the contravention of the former heir, without firft declaring
the irritancy againft him. After which he might, before the act 1683, have
ferved himfelf heir, either to him who had contravened, or to the ma-
ker of the entail; (Mack. §17. b. t. edition 1684, which has been con-
tinued by miftake in the later editions). But the {pecial method prefcribed
to the {ubftitute in that cafe by the act 1683, is, that, after having obtain~
ed declarator of irritancy againft the contravener, he pafs him by, though
he had been laft feifed in the fee, and ferve heir to the perfon who died laft
feifed, and did not contravene. This is doubtlefs a deviation from the
rule, That one ought to ferve to the anceftor laft infeft, who is in this cafe
the contravener ; but the law confiders the contravener, after the irritancy
is declared againft him, as having never had a right, and confequently as
having never been infeft. And the plain reafon why this anomalous me-
thod of fervice is prefcribed is, that if fome expedient had not been fallen

upon,
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upon, for the next heir to enter without being made liable for the dehts
of the perfon laft infeft, he could have reaped no benefit from the refolutive
and irritant claufes conceived in his favour. As all the heirs of entail have
an intereft to preferve the fettlement which is made in their favour, it is
competent to a remoter fubftitute to bring a declarator of irritancy againft
the heir contravening, if the more immediate fubftitute fhall decline it,
Fount. Fan. 6. 1697, Simpfon; Jan. 1723, Irvine. The contractions of debt
by which an irritancy is begun, and the diligences which are directed there-
upon againft the entailed eftate, are not fimply null, though the next heir
may get a nullity declared by a proper action: for irritant claufes, being
intended merely in behalf of the next heir, can have no operation but in his
favour ; and if that perfon who alone has an intereft to take the benefit of
fuch irritancy, fhall neglect to ufe his right, the irritancy is ineffe¢tual.
If therefore the next heir thould not, within the years of prefcription, bring
his challenge againft the contravener’s right, the diligences led againft the
eftate would carry it off, and put an end to the entail. As the irritancies in an
entail are impofed folely for the benefit of the more remote fubftitutes, the
laft fubftitute called by the entail, on whofe failure the eftate is to defcend
to heirs whatfoever, or to beirs and affignees, lies under none of the limitations
that fettered the former heirs, but is at liberty, as abfolute and unlimited
fiar, to carry on the reprefentation of the family by a new entail ; for en-
tails, being ffricti juris, admit of no limitation by inference upon any of the
heirs, though truly intended by the maker. Now thofe who fucceed by the
laft termination of heirs whatfoever, or to heirs and affignees, fall not under
the defcription of heirs of entail, that expreflion being merely of ftyle, ori~
ginally calculated to exclude the fifk ; and the laying reftraints on the pro-
per fubftitutes in favour of the beirs whatfocver, is evidently contrary to
the intention of the entailer, whofe chief view in making the entail is pre=
fumed to be, the continuing the reprefentation of his family in one perfon ;
which is in itfelf impoffible, if the heirs whatfoever, who fucceed after all
the fubftitutions are exhaufted, thould happen to be heirs-portioners, New
Goll, 1. 217. :

33. By the late a& for abolifhing ward-holdings, 20° Geo. II. ¢. 50. it is
declared lawful for the King to purchafe any lands in Scotland, for ereting
buildings or making fettlements, notwithftanding the ftricteft entail: and
by the a& immediately following, ¢. 51. of the fame year, where the lands
to be purchafed belong to minors or fatuous perfons, who cannot covenant
for themfelves, his Majefty may purchafe them from the tutors, curators, or
guardians of the proprictor. Thefe acts appear, by the preamble to both
of them, to be limited to lands lying in the highlands of Scotland ; but the
enacting words of both, comprehend all lands in Scotland without excep-
tion. By the firft of the above-cited ftatutes, every heir of entail may fell
to his vaflals the fuperiorities belonging to the entailed eftate ; but where
either lands or fuperiorities are thus fold, the purchafe-money isto be fet-
tled on the fame feries of heirs, and under the {fame limitations and irritan-
cies, that the lands or fuperiorities fold were fettled before the fale.

34. Rights are frequently granted to or fettled upon two or more per-
fons jointly, who, as conjunct fiars, enjoy the fubje& during their joint
lives pro indivifo. The rules which govern the fucceflion of fuch rights,
fall properly to be explained here. It may be premifed, that not feudal
fubje&s only, but bonds, may be granted in conjuné fee: for though
there is no proper feudum of money or of bonds, yet as a yearly profit a-
rifes from money as well as land, lawyers have admitted a quafi feudum in
bonds, which gets the name of fzudum nominis ; a term borrowed from the
Romans, who gave the appellation of momina to all money-debts bearing
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intereft, /. 11. C. De pal?. conv. The {fame general rules are common to
both, and they all arife from the will of the granter, either exprefs or pre-
fumed. '

35. Conjun rights are granted, either to ftrangers, to father and fon,
or to hufband and wife. 'Where an entail is made, or any right conceived,
in favour of two ftrangers, in conjunt fee and liferent, and their heirs,
the two are equal fiars during their joint lives, as if they had contributed
equally to the purchafe: but after the death of the firft, the furvivor has
the liferent of the whole; and after the furvivor’s death, the fee divides e-
qually between the heirs of both. If the right be taken to two jointly, and
their heirs, without any mention of liferent, the conjunc fiars enjoy the
fubject equally while both are alive, as in the former cafe: but on the
death of the firft, neither the fee, nor even the liferent of his half, accrues
to the furvivor, but defcends to his own heir. In a right taken to two
jointly, and the longeft liver, and their heirs, the words their beirs are un-
derftood to denote the heirs of the longeft liver ; and confequently, though
the feveral thares belonging to the conjunét fiars are affeable by their fe-
veral creditors while both are alive, yet upon the death of any one of them,
the furvivor has the fee of the whole, exclufive of the heirs of the predecea-
fed ; not only the fee of his own original fhare, but that of the thare belonging
to the predeceafed, in fo far as it is not exhaufted by his debts, Fal.i. 206.
If the right be taken to two ftrangers, and to the heirs of one of them, he
to whofe heirs the fee is taken is the only fiar; the right of the other re-
{olves into a naked liferent. All thefe rules arife naturally from the import
of the feveral expreflions. But notwithftanding the laft-mentioned rule, a
father who takes a right to himfelf, and his {fon nominatim, and to his {on’s
heirs, continues the only fiar; and the fon is barely an heir fubftitute to
him, though he fhould be infeft by his father on the right; for rights from
fathers to children being gratuitous, and granted merely in confequence
of the natural obligation annexed to the relation of a parent, are interpret-
ed favourably for the granter, {o as not to deprive him of the fee during
his own life, unlefs it appear from the tenor of the grant, that his inten-
tion was to ftate it'in the fon, Fuly 23. 1675, L. Lannngton.

36. Where a right is taken to a hufband and wife in conjun& fee and
liferent, and the heirs of their body, or their heirs indefinitely, the general
rule is, that the hufband is, from the prerogative of his fex, the fole fiar,
as the perfona dignior ; and the right of the wife refolves into a liferent; for
which reafon, the words their heirs are interpreted to be the heirs of the
hufband, Dirl. 85. But this rule {uffers feveral limitations, all founded on
the intention of the parties, prefumed from the different circumftances of
cafes. Firft, The perfon from whom the fubje& originally flowed is ac-
counted fiar, Hope, Maj. Pr. Liferent, Kincaid, unlefs where it appears from the
ftrain and contexture of the conjunct right, that the fee was intended to be
given to the other, Nov. 21. 1705, Cred. of Paterfon. But though the right
have flowed from the wife, yet if it was given her in name of tocher, the
fee is in the hufband ; fince whatever is given in tocher is the property of
the hufband. 2dly, Where the right is taken to the wife’s aflignees, the
law confiders her as fiar; for itis of the effence of a fee to difpofe of the
{ubjet at pleafure, Feb. 4. 1709, Fead. 3dly, The wife is fiar where her
heirs are more favoured in the fubftitution than thofe of the hufband, ac-
cording to the maxim, That he is fiar, cujus beredibus maxime profpicitur.
This charalter is, by Craig, /ib. 2. dieg. 22. § 6. and Stair, 4. 3.2 5. § 51.
werf. The next difficulty is, applied to that {poufe on whofe heirs the laft ter-
mination falls : and no doubt the fpoufe on whofe heirs the fucceflion is
fettled in the laft place, muft be fiar, in confequence of this rule, where

’ there
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there are no interrnediate fubftitutions between the heirs of the marriage
and them. Thus a fum of money afligned by the wife in tocher, to her
hufband in conjunét fee and liferent, and the bairns of the marriage, whom
failing, to the wife’s heirs, was adjudged to belong to the wife, Fune 1733,
Angus. But where there are intermediate fubftitutions, that {poufe is
deemed fiar whofe heirs are firft called after the heirs of the marriage, tho’
the fucceflion thould be fettled ultimately upon the heirs of the other; be-
caufe the heirs firlt called are undoubtedly favoured above thofe who are
only fubftituted in default of the firft, Feb. 20. 1667, Cranflon; Fuly 1720,
Cred. of Elliot. Where the right is taken to the hufband and wife, and to
the longeft liver and their heirs, the fee is, in the event of the wife’s furvi-
verfhip, adjudged by our later decifions to belong {olely to the wife, to the
entire exclufion of the hufband’s heirs, as if the right had been granted in
the fame terms to two {trangers, Fume 22. 1739, Fergufon; contrary to the
older practice, Fan.23. 1668, Fuflice. Though the hufband is thus pre-
ferred to the fee in feudal rights, and in the quafi feuda of bonds taken
jointly to him and his wife; yet in the rights of moveable goods, the words
of ftyle are more ftrictly obferved, fo as the heirs of the hufband and wife
fucceed equally, in regard that moveables fuffer a divifion more eafily than
heritage, Feb. 2. 1632, Bartholomew. For the origin of conjunct rights be-
tween hufband and wife, fee Cr. kb, 2. dieg. 22. § 8.

37. Rights to corporate bodies are not conjunct fees: for the feveral
members of the corporation are not conjunct fiars ; and the corporate body
itfelf has no right to the fee, but to the fruits only, according to the limi-
tations of the grant or patent. Neither are fuch rights conceived to heirs, as
conjunct infeftments are.

38. Though all who fucceed in a certain fubje® by the deftination or
appointment of the proprietor, without impropriety may be, and fome-
times are, called beirs of provifion; in which fenfe, thofe who fucceed to an
entailed eftate are ftyled beirs of tailzie and provifion; yet that appellation is
moft commonly given to thofe who fucceed by a provifion in a marriage-
contra@®, or in a bond, or other right, containing a claufe of fubftitution.
By the ordinary ftyle of provifions in a marriage-contract, the father fettles
the lands or other fubje&s exprefled in it, upon himfelf and his wife in
conjuné fee and liferent, and on the heirs of the marriage in fee. If there
are fons of the marriage, the eldeft is the fole heir of provifion, or of the
marriage, where the fubject provided is heritage. In the cafe of daughters
only, all of them are heirs-portioners of provifion. If in a marriage-con-
tradt, providing an heritable fubject to the heirs-male of the marriage, a
{pecial provifion is granted to a daughter, in default of, or failing fuch
heirs-male, the daughter is intitled to it, though a fon fhould exift of the
marriage, unlefs he fhall alfo furvive the father: for one cannot with any
propriety be called heir while the anceftor to whom he ought to be heir is
alive; and the plain intention of parties by fuch a ftipulation is, that the
daughter thall have the right, unlefs the fucceffion of the fubject provided
thail atually devolve upon the fon as heir-male, on his father’s predeceafe.
Heirs of a marriage are more favourably regarded than heirs fubftituted in
a fimple deftination; which laft, being gratuitous, gives only the hope of
fucceilion, and may be altered by the maker, or any of the members who
fucceed before the fubftitute: whereas marriage-contraéts are onerous
‘deeds, by which the bride and her friends ftipulate, that fpecial provifions
therein mentioned fhall be made good by the father to the heir or other
ifTue of the marriage, in confideration of the tocher or fortune brought with
her. The heir of a marriage has therefore a mixture of two diftin cha-
raGers in him : He is not only heir, but quodammods creditor to his father :
for, by the marriage-articles, the father is laid under an implied obliga-
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tion not to defeat thofe provifions by any gratuitous deed ; confequently the
heirs in whofe favour the obligation is granted, have an aftion competent
to them ; or they may ufe diligence againft the father, if the {ubject provi-
ded has been carried off by onerous creditors, or if he hath done any deed

to the prejudice of his obligation, to purge incumbrances, or to make their
provifions effectual in the event of his death, Feb. 13. 1677, Frafer; Dec. 5.
1734, Fotheringham; or they may fet afide gratuitous deeds figned by him
to their prejudice, upon the ftatute 1621, to be hereafter explained, even
though they fhould be granted in favour of the heir’s own mother, July 10.
1677, Carnegy ; or of a fecond fon of the fame marriage, Ieb. 1718, Fea.
And this the heir of a marriage hath a right to do, without {ferving heir to
his father, the granter of the deeds under challenge: for he is truly creditor
to his father; and it is not only unneceflary, but improper, for a creditor
to ferve heir to his debtor, in order to make his payment effeCtual, Didf. ii.
2. 27g. 280.; New Coll. ii. 202.

39. Though fettlements in marriage-contraéts conceived in the general
terms above exprefled, reftrain the father from gratuitous deeds to the pre-
judice of the heir of the marriage ; yet the heir’s right is not a right of pro-
per credit, but of fucceflion: and the cafe is the {fame in provifions of mo-
ney as of land. If therefore a father thould become bound to pay a parti-
cular {fum to the children of the marriage at the firft term after the deceafe
of him and his wife, the children have barely a right of {ucceffion. The
term of payment is in that cafe a plain indication, that the children had no
proper right of credit againft the father during his life, New Cu/l. i. 109.
-And fince they are only heirs of provifion, it follows, that they cannot come
in competition with their father’s onerous creditors, though he had been
inconteftably folvent at the time of figning the contract, or granting the
provifion, Fount. Fuly 24. 1696, and Jume 17. 1697, Napier. Nor does it
import, in that cafe, whether the fum be or be not actually lent according
to the father’s obligation of provifion, Yan.24. 1677, Grabam; New Coll. 1.
109. Hence the father is underftood to referve to himfelf the fee, notwith-
ftanding fuch provifions; and, of courfe, continues to have a power of
charging the fubject with juft debts, and even to alienate it for onerous
caufes. And from this he cannot be debarred by inhibition; for, as has
been already obferved, diligences are barely fences to fecure obligations to
the creditor fuch as they are, but cannot make them broader than they
were originally *.  Hence alfo the father, notwithftanding his fettlements
upon the heir of the marriage, continues to have a power of adminiftration,
{o as to lay him under reafonable reftrictions for the prefervation of the fa-
mily, Dec.7.1728, Craik; Jan.7. 1737, Trail. And though the decifion, Kames,
5o. which entirely excluded the heir of a marriage from the eftate provided
to him, in refpect of his weaknefs and extravagance, is not perhaps to be made
a precedent; yet it might feem to incroach too much upon the right inhe-
rent in fathers, if they had it not in their power to fave their family from
deftru&ion, by limiting in the ufe of his property an heir who had plain-
ly difcovered a riotous and diffipating temper, with irritant and refolutive
claufes, provided thefe claufes were pointed againit him alone, and that the
order of fucceflion fettied on the other heirs of the marriage was not altered
or innovated in that new deed 1. The father lies under no degree of reftraine
in favour of the fubftitutes who are called by the marriage-contralt aiter
the ifTue of the marriage, and who acquire no right by fuch fubftituticn,

* See Kames, Rem. Dec. 91.

4 One bound by his contraét of marriage to difpone certain lands, and what other lands
fhould be acquired during the marriage, to the heirs of the marriage; the fon, being prodigal
and bankrupt, conveyed the lands to the fon’s children, burdened only with a finall annuity
to him.—Im a redudtion, at the inftance of the fon and his creditors, the Lords {uftained the
deed, and afloilzied, Thomfon and his Creditors contra Thomfonsy 1762,
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St. Anf. p. 145.: for no contract can have effe@ beyond the intereft of the par-
ties contracting; and the wife and her relations, who are the only con-
tracters with the hufband, are not interefted in the fucceflion, except in fo
far as it is provided to the wife’s ifflue. As to the remoter f{ubftitutes, if
the hufband contracted, it was with himfelf alone; and therefore the fub-
ftitution muft be accounted a fimple deftination as to them, which may be
altered by him at his pleafure; fee Jan. 29. 1735, Craik.

40. Though fuch marriage-fettlements, when exccuted in the ordinary
form, are poftponed to every onerous debt of the granter, even thofe con-
tracted after, and {o cannot come in competition with his extraneous cre-
ditors; they are neverthelefs effeCtual againit a cautioner who has engaged
himfelf in the marriage-contract for the father’s performance of his obliga-
tion: for the plain language of that engagement 1s, that he fhall make the
provifien effeCtual to the heir, in cafe the father himfelf fhall fail; {o that
the claim ceompetent to the heir of the marriage in fuch cafe, is not as heir
to his father, but as creditor to the cautioner, Fount. Dec. 19. 1707, Dick-
Jons Dec. 5. 1734, Fotheringham. It may alfo be obferved, that marriage-
{fettlements may be {o drawin as to give to the heir a proper right of fee in
the land-eftate, or a proper right of credit in the fpecial fum provided to
him. When this is the intention of partics, it is commonly executed by
the father’s obligation in the marriage-articles, not to contraét debt; or to
infeft the heir in the lands againft a determinate day, or when he fhall have
attained a determinate age; or by a claufe reftriting his own right to a
liferent : and fuch obligations, though granted lberis nafecituris, if {ecured
by proper diligence, or perfected by {eifin, found a preference to the heir
againft all the pofterior deeds of the father, even onerous, Kames, 51.; fee
the ratio decidend: in a decifion, Pr.Falc. 30. Thus alfo in a money-provi-
fion, where the father is bound not barely to provide the heir or children
of the marriage in a fum, but to make payment of it to them at a term
which may happen to exift before the father’s death, a proper jus crediti is
conftituted to them, in virtue of which they are intitled to come in compe-
tition with the father’s onerous creditors; and the preference will be deter-
mined according to the nature of their rights, and the priority of the dili=
gences ufed upon them, Edg. Fan. 24. 1724, Gred. of Eafler Ogle; Kames,
45.3 New Coll. ii. 160. From thefe obfervations it follows, that though
the rights which thus create a proper credit be granted to the beir of the
marriage, that appellation is to be underftood only defignative, for marking
out that the perfon to whom the right is granted ftands in fuch a relation
to the deceafed as gives him a right to ferve to him if he thould think fit:
but there is no neceflity that he be beres atu to his father; for he is his pro-
per creditor; fee New Cull. 1. 177.  Yet, as it is not to be prefumed that
a father intends to diveft himfelf of the fee during his life, the expreflions
muft be very explicit to take his obligation of provifion to the heir out of
the common cafe.

41. Though a father cannot gratuitoufly difappoint any of his wife’s
iflie, whether they be called by the marriage-contract as inftitutes or as
{ubftitutes ; yet the heir, when he comes to {ucceed, lies under no fuch re-
ftraint ; for {o foon as the heir firft called is, upon the father’s deceafe, fer-
ved heir of the marriage, the provifion in the contract is fulfilled ; and
therefore, if he be not limited in his right of fee by the marriage-articles,
he may, as abfolute fiar, alter the order of fucceflion at pleafure. If, for
example, lands be devifed by the fatherin fee-fimple to the heir-male of
the marriage, whom failing, to his eldeft daughter; the heir-male may, af-
ter completing his titles to that eftate as heir of provifion, make a new
gratuitous fettiement of it upon his own heir-female, to the exclufion of
the next fubftitute in the marriage-contract, though a daughter of the fame

marriage with himfelf,
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42. A father may, notwithftanding a firft marriage-contract, fettle by a
fecond a jointure upon the fecond wife, or provifions on the iffue of the
fecond marriage ; which will be effectual againft the heir of the firft, tho’
fuch fettlements or provifions thould incroach on the fubje& provided to
him by his mother’s prior contradt, if the father had no other fund out of
which he could provide the faid wife and children. This arifes from the
favour of marriage, and becaufe fuch fettlements are rational, and in truth
onerous deeds, which the father cannot be barred from executing by any
prior contract. Yet he cannot, without controul, make fuch exorbitant
fettlements upon a fecond marriage, as would too much incroach upon the
prior jus crediti acquired by the children of the firft; he can only provide
them fuitably to his circumftances. If a provifion be not exorbitant, the
heirs of the firft marriage are liable, as heirs, to fulfil that rational fettle-
ment made by the father upon the wife and iflue of the fecond marriage:
but if it exceed the juft meafure of his circumflances, they are, gua cre-
ditors to their father, intitled to challenge it, as a fraudulent or gratuitous
deed. The quantum of fuch provifion is therefore entirely arbitrary, and
mutft be judged of by the extent of the father’s free eftate. It is not only
the heir of the firft marriage who can bring a redu@ion of a fettlement in
favour of a fecond marriage quoad exceffum ; the. aGion is alfo competent
to the heirs of the wife of the firft marriage, in cafe any fum or fubject
fhould be left to them by a fubftitution in the firft marriage-contra&,
Fount. Fan. 19. 1697, Laws. Where onerous or rational deeds are thus
granted by a father, by which the provifions to the heir of a marriage are
diminithed, an a&ion of recourfe lies at the heir’s inftance againft the fa-
ther, in ¢afe he fhall afterwards acquire a {feparate fund which may enable
him to fulfil both obligations, Fan.27. 1730, Henderfon.

43. In' provifions by marriage-contra@, the conqueft during the mar-
riage, or a certain proportion of it, is frequently fettled, either on the heir,
or on the iflue of the marriage. By conqueft is underftood the eftate which
the father fhall acquire during the marriage ; concerning which the follow-
ing general rules are obferved in practice. Firf,, What the father fucceeds
to, as heir to an anceftor, or as executor to a perfon deceafed, is not con=
queft ; nothing is comprehended under that term, but what is acquired by
the father's own induflry, or by fingular titles, St b.3. ¢ 5. § 52. 240,
All conqueft muft be free, after the deduction of debts ; and therefore if
the father fhall have fold one eftate, and with the price purchafed another,
the price of the eftate fold muft be difcounted from the purchafe: for the
plain meaning of a claufe of conqueft is, that whatever real addition has
been made to the eftate during the marriage, that, and that only, fhall de-
fcend to the heir or iflue of the marriage, Fune 27. 1676, E. Dunfermime.
3dly, An obligation of conqueft does not bind the father fo ftrongly as a
{pecial provifion : for both our judges and lawyers have looked upon it as
little better than a fimple deftination ; fo that the fubje® may be affe@ed,
not only by the father’s onerous or rational deeds, but even gratuitous,
provided they be granted for {mall fums, perhaps to a child of another
marriage, Feb. 9. 1669, Cowan; June 1q. 1677, Murray; Dakr. 10. But
any deed merely gratuitous, alienating the whole or a confiderable part of
the conqueft to the prejudice of the heir to whom it was provided, which
has no rational confideration to fupport it, is.to be regarded as granted iz
fraudem of the provifion of the contract, and is therefore fubje& to reduc-
tion. This ample right of fee as to the conqueft, remains with the father
in full force, notwithitanding the diffolution of the marriage to the iffue of
which the conqueft was provided ; no action therefore lies at the fuit of the
child intitled to the conqueft againft the father himfelf, to obtain a liqui-
dation thereof’; and confequently the conqueflt is computed guoad the father,

as
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as at the time, not of the diffolution of that marriage, but of the father’s
death, Fount. Nov.27. 1684, Anderfon 5 Fount. Feb. 24. 1685, Cruik/banks.
44. Thofe who fucceed in virtue of claufes of fubflitution, are all heirs
of provifion in a proper fenfe. A claufe of fubftitution is that by which
the fucceflion of any fubject is declared by the granter to devolve on the
fubftitute, in default of the inftitute ; and fuch claufes are frequent, not
only in entails and marriage-contra&s, but in bonds of provifion to chil-
dren, bonds of borrowed money, teftaments, &c. The Romans had the
name of fubffitution, without the thing. By their law, no man could name
an heir or a fubftitute, to the perfon who was to fucceed to himitlf, unlefs
that perfon was an infant, and only in cafe he thould die before puberty.
Hence, all their fubftitutions, in every other cafe, refolved into conditional
inftitutions ; and meant no more, than that if the inftitute either died be-
fore the granter, or declined to accept of the right, the fubftitute might
take the fucceflion : but where the inftitute took up the fucceflion, the {ub-
ftitution evanifhed ; and the fucceflion, after the death of the inftitute, de-
volved, not on the fubftitute, but on the heir of the inftitute. - Qur old
practice in the fubftitution of bonds was conformable to the Roman law ;
for the fubftitution took place only in the event of the inftitute’s death be-
fore the term of payment of the bond, or of his not accepting of the right,
Feb. 22. 1623, Letch, But by later decifions, the fubflitute in a bond has
fucceeded, at what time foever the inftitute died, quandocunque defecerit,
though he had actually taken the fucceflion before his death, Fune 26. 1634,
Keith 5 which 1s quite repugnant to the Roman notion of fubftitution.
In entails, claufes ef fubftitution have been always underftood in this laft
fenfe: and by our prefent practice, the fame do&rine holds in teftaments,
July 13. 1681, Chriffie ; in marriage-contra@s, Harc. 370. laft part; Fount.
Fan. 19. 1697, Laws; and generally in all deeds containing fubftitutions,
Kames, Rem. Dec. 14.; except where from the fpecial nature of the right,
or conception of the claufe, it is prefumable that the parties intended no
more than a conditional inftitution, Fount. Feb. 23. 1697, Dickfon : yet fee
Dirl. Doubts, v. Subjit. in legacies. It feems to be a general rule of our law,
That fubftitutes fucceed, though the inflitute thould at his death have left
ifTue of his own, unlefs where the deed fpecially provides, that the fubject
fhall go to the inftitute and the heirs of his body; whom failing, to the {ub-
ftitute. A {ubflitute in a’bond has in the common cafe no ftronger right
than the fubftitute in a fimple deftination of a land-eftate ; for the inftitute
€an, in the charalter of abfolute fiar, evacuate the fubftitution by a deed
merely gratuitous, Dec. 19. 1735, Stewarts.  But where a claufe is adjected
to the {ubftitution, prohibiting the inftitute to grant any deed to the preju-
dice of it, he cannot incroach on the fubje@, except for neceflary, or at
leaft onerous caufes, Fuly 8. 1673, Grabam. A prohibition is implied in a
bond of provifion by a father, fubftituting his children mutually to one
another, by which the thare of the child deceafing is appointed to go to the
furvivors, Dec. 14. 1710, Smuth; {ee alfo New Coll.i. 34. and Edg. Feb. 6.
1724, Mzfats. The feclufion of aflignees in a bond granted to two fifters,
muft bar any of the filters from afligning her part to a ftranger, to the pre-
judice of the other fifter, as effz&ually as a mutual fubftitution of children
to one another ; for the prohibition to aflign, is only implied in the laft cafe,
whereas in the firit it is exprefs, Neww (o/l. 11, 162. But where the deed veft«
ing the fubjed in the fiiters, inftead of fecluding aflignees, barely prohibits
any of them to alter the fucceflion, an aflignation by one fifter to her huf=
band, though in a poftauptial contrad, is fufficient to carry the right to
him : for the reftraint in fuch cafe does not extend againft alienations nter
wvivos, Neww Coli.i. 37. )
45. A claufe of rcturn, is that by which a fum in a bond or other right,
“ VoL, IL 7D or
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or any part of it, is provided ina particular event to return to the granter
and his heirs : it is therefore truly a {pecies of fubftitution, by which the
granter provides, that the right thall, in default of the grantee, go, not to
a third perfon, as in a common f{ubftitution, but to himfelf. And the
known rule of fimple fubftitutions, That the inftitute can defeat the {fubfti-
tution, even by a gratuitous deed, hath been applied to claufes of return.
Hence a legatee, whofe legacy contained a provifion of return to the grant-
er’s own executor, has been found to have the fame power of afligning it
gratuitoufly, as if the fubftitution had been in favour of a ftranger, Home,
13. But a diftin@ion has been lately attempted to be made between the
two. It has been faid, that where there is a proper claufe of f{ubftitution,
the fee of the fubjet is fully vefted in the difponee; which implies a power
of difpofing of it ; whereas a claufe of return makes a conditional right, by
which it is to return in a certain event to the granter himfelf, and fo dif=
ables the difponee from difappointing the provifion, at leaft gratuitoufly :
but this point has not yet received a decifion *. Where the right bears a
claufe, not of return to the granter himfelf, but barely of f{ubftitution in
favour of his heir, it feems to be agreed, that there is no prohibition to al-
ter, New Coll.i. 51. Where a bond is granted for an onerous caufe, tho’
it thould contain a provifion of return, the creditor is not barred from al-
tering the deftination, even gratuitoufly ; becaufe fuch claufe is confidered
as proceeding from the will of the creditor alone, and fo is of the nature of
a fimple deftination. Thus a creditor who in a bond adjecs a claufe of re-
turn, failing heirs of his own body, to the debtor himfelf, may evacuate the
return at his pleafure, Nov. 18. 1680, Murray ; Home, 51. But where the
fum contained in the obligation flows from the granter, as in bonds of
provifion, donations, &c. or where there is any other good caufe for the
provifion of return in his favour, the creditor’s right of fee is limited, fo
that he cannot fruftrate the return gratuitoufly, Fan. 31. 1679, Drummond ;
Pr. Fale. g7.: yet he can, in the charalter of fiar, aflign the {fum for an
onerous caufe, or it may be affe¢ted for his debt; and he may even' de-
mand the contents of the bond, without giving fecurity that the return
fhall be effetual, becaufe his credit was trufted to at granting the right ;
but if he be wvergens ad inopiam, he muft give fecurity before payment be
made to-him, Fune 10. 1747, Beatfon.

46. It would appear, that by the Roman law, /. 102. De cond. et demonfir. ;
1.6. C. Deinfl. et fubfp.; I.30." C. De fidic. (though thefe texts are by fome
applied to fpecial cafes), this condition, S: fine liberis decefferit, was implied
in all fettlements by teftament, made by one who had at the time no law-
ful iffue ; fo thatif the teftator came afterwards to have defcendents of his
own body, the fettlement loft its force. This rule arifes from a prefump-
tion founded in nature itfelf, that the granter would have preferred his own
iffue if he had had their exiftence in view ; and it feems to be approved in
our praitice, Home, 104. N° 1. Butif the teftator had afterwards chil-
dren, and, notwithftanding their exiftence for fome competent time before
his death, made no alteration of the {ettlement in their favour, itis pre-
fumed that he negleCted them from defign, efpecially if the fettlement was
not of the whole or the greateft part of his eftate, Neww Coll. ii. 150. The
import of other conditions adjeGted to teftaments will be confidered under
the next title.

47. Doubts frequently arife, who the heir is that is truly intended by
the maker of a fettlement or entail. Upon this head, it may be premifed,
that though by the word heir in the moft proper fignification, the heir at

* Tt was found, that a claufe of return might be defeated by a gratuitous deed, in the fame way
as a fimple fubftitution, New Coll. iii. 101. § 1.
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law is underftood, it is certain that that general term has not always one
fixed fignification, but varies according to the nature of the fubje@, or of
the fecurity, or other circumftances; fignifying fometimes heir at law,
{fometimes heir of conqueft, fometimes heir in mcbilibus, or executor. ‘Thus,
in perfonal bonds, or other moveable rights, it fignifies executors. In an
heritable bond, with a claufe of infeftment, that general term carries the
fubjec to the heir at law ; but if the creditor charges the debtor to pay,
that very term in the {fame bond is afterwards explained to fignify exe-
cutors. In bonds of corroboration, where principal fums fecured by heri-
table bonds are accumulated with interefts, the term receives two different
meanings, according to the two fubjects contained in the bond : the prin-
cipal fum defcends in the fame manner as if there had been no accumu-
lation, and the intereft arifing therefrom goes to executors. In a_feudum no-
wum, or heritable right acquired by a perfon himfelf, it is made ufe of to
denote the heir of conqueft. Thus alfo, in every cafe where there has been
an antecedent deftination of a fubject, limiting the fucceflion to a particular
order of heirs, the general word beir, or beir whatfoever, in all pofterior fettle-
ments of that fubje®, muft be underftood, not of the heir at law, but of the
heir of the former inveftiture, Dalr. 4.3 Fan. 1727, M. Clydefdale ; unlefs it
fhall appear from pregnant circumftances that that term was intended to be
ufed in its proper fenfe ;. which arifes froin this rule, That a deftination once
made, is not eafily prefumed to be altered or innovated *. In like manner,
if one who has taken the right of lands-to himfelf; and to heirs of a certain
charaé&er, fhall afterwards acquire adjudications, reverfions, tacks, or any
other collateral fecurity affecting thofe lands, taking the conveyance to him-
felf and his heirs indefinitely, the general expreflion of heirs in the laft deed
does not point out the heirs at law, but thofe to whom the lands themf{elves
were before provided ; for the deceafed, when he acquired a new right af-
fecting thofe very lands which he had before fettled on a {pecial order of
heirs, could not mean to fet his heirs at law and them by the ears to difpute
on their feveral interefts in the fubje®, St. 4. 3. £ 5. §12. On a fimilar
ground, if one vefted with an heritable fubje@, defcendible to his heirs at
law, fhall acquire right to another fubject intimately connected with the
former ; if, for inftance, a fuperior of lands fhall afterwards acquire their
property, fuch pofterior acquifition does not afcend to his heir of conquetft,
though it was truly purchafed by himfelf upon a fingular title, but de-
fcends to the heir to whom the firft right was provided, Fam. 8. 1740,
D. Hamilton, obferved in D:il. ii. p. 401.

48. As proper entails, with a long fubftitution of heirs, are intended to
fix the fucceffion in a variety of future poflible events, it is no wonder tho’
expreffions thould fometimes be ufed by the entailer, in the defcription of
the heirs, which may raife a doubt what perfons he meant to favour. As
to which, this general rule may be laid down, That words which have a
fixed legal meaning ought, when made ufe of in fettlements or fecuritis,
to be underftood in that meaning. Thus where lands are provided in a
marriage-contra& to the heir-male, and in default of him to the heirs-f:-
male, to be procreated of the marriage, the appellation of beirs-fema,
which is a known legal term, denoting the heirs at law after the failure .f
the lineal male ifTue, muft be fo underftood as to prefer the daughter of a
fon of the marriage to the eldeft immediate daughter, becaufe the imm -
diate daughter is pot in fuch cafe the heir at law. Yet as all entails oug it
to be governed by the will of the maker, when clearly exprefled, ther:fore
if it fhall appear plain from other expreflions in the deed, that he did not

* Tt was found, that by heirs whatfoever in a total fettlement, were to be underftood the heirs
at law, or heirs-general, not the heirs of the former inveftiture, MNew Coll. iii. 101. § §.

by
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by that defcription mean an heir-female in the proper fenfe, the certain in-
tention of the maker ought to prevail over the legal meaning of the term.
Upon this ground, lands provided to the bairns of a marriage do not de-
fcend to the heir in heritage, though the fubjec provided be heritable, but
divide equally among all the children, if no divifion be made by the father;
becaufe the appellation of bairns is a known term, ufed to denote one’s
whole iffue, and is therefore fo interpreted as to cut off the exclufive right
of the eldeft fon, Fount. Fan. 11. 1678, Kinloch, obferved in Dict. ii. p.275.
Nor is it inconfiftent with this rule, that in the provifion of money to the
heirs of a marriage the whole iffue fucceed equally, Kames, 95.; becaufe
the word heir, being a general term, is there applied to the fpecial move-
able fubje& provided, as it is in the common cafe of bonds taken to heirs,
and fo includes the whole iffue, who are truly the executors, or the heirs in
moveables; fee above, § 47. Where the fum thus provided is fo confider-
able as to raife a prefumption, that the father might have a view of efta-
blifhing a family, the intention collected from that circumftance may per-
haps turn the fcale in favour of the heir in heritage, arg. Kames, 95. And,
the contrary, where prefumptions arife, either from other claufes in the
fettlement, or from the circumftances of the granter, that he truly intend--
ed to comprehend under the word beir or heir-whatfoever, his whole iflue,
that term 1s explained accordingly, New Goll. ii. 220.

49. Provifions granted to the children or iffue of a marriage give no right
of credit to each child in particular till the death of the father, before
which period, the right does not become fpecial to every one of them: for
the right is given fumilie, to the whole iffue taken together; and therefore,
though the father is, by his obligation, reftrained from executing gratui-
tous deeds in favour of ftrangers, extra familiam, he has a power inherent.
in fatherfhip of diftributing the fubje&t provided among his own iffue in
fuch proportions as he fhall judge proper, Fuly 19. 1706, Edmonfion, and
from motives known only to himfelf, and which it may be improper to ex-
pofe to public view; or he may convert the fubjed, if it be moveable, into
a land-eftate, defcendible to the eldeft fon alone, provided he burden it
with provifions to the other children, Dec. 16. 1738, Cumpbell, obferved in
Dict. ii. p. 289. Yet the father cannot exercife this power to the entire ex-
clufion of any one child, #id. Our fupreme court did indeed fuftain a
fettlement by a father upon a younger fon of the marriage, to the utter ex-
clufion of the eldeft, to whom the fucceflion was provided by the father’s
marriage-contrad, in refpeé of his weaknefs and extravagance, Kames, 50.:
but this judgement has been gencrally cenfured, as proceeding upon prin-
ciples adverfary to thofe that are received in our law; fee fupr. § 39. A
difpofition by a father after marriage, to which he was not bound by the
marriage-articles, if it be granted to children yet unborn, is no better than
a fimple deftination ; which therefore can neither oblige the father himfelf,
nor ftand good in a competition with creditors; for fuch difpofition is not
only gratuitous, not being grounded on a marriage-contract, but is given
without any {pecial regard to the difponees, who were at the date of the
right {o many non entia. /]

The import of a provifion by a father to children
already exifting, fhall be confidered infr. b. 4. t. 1. ,

so. An heir 1s, in the judgement of law, ecadem perfona cum defunclo; and
therefore, after he has acknowledged the fucceflion by fervice, he reprefents
the deceafed, not only in his rights, butin his debts and burdens, agree-
ably to the rule, Cujus eff commodum, ejus debet effe incommodum. In the firlt
view, he is faid to be heir affivé, or to have an aQive title; becaufe he is
incitled to enjoy all heritable rights belonging to the anceftor, and to pro-
fecute all actions for making them effeGtual.  In the laft view, he is faid to
be heir pafivé, or toincur a paflive title; becaufe, by reprefenting the de-
ceaftd, he is fubjected to all his debts and deeds, and muft fuffer or {uftain
actions
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actions brought againft him for paying or performing them. But as this
paflive title to pay the anceftor’s debts is not equally ftrong and extenfive a-.
gainft all kinds of heirs, it cannot be improper to explain, at fome length,
the different degrees of obligation by which the different kinds of heirs be-
come liable for the debts or deeds of their anceftors. Thofe who enter
heirs titulo univerfali, not to any fpecial fubje®, but to an inheritance con-
fidered as an umwerfitas, as heirs of line or of conqueft, reprefent the ance-
ftor univerfally, both affivé and paffrvé. As their right is univerfal, fo is
their burden.. This is alfo the cafe of thofe who are ferved general heirs-
male, without relation to any f{pecial fubje¢t; for as that manner of {fervice
carries to the heir every right in the anceftor, which by the former invefti-
tures was defcendible to heirs-male, it muft alfo make him liable univerfally
to that anceftor’s debts. All the before-mentioned heirs are therefore lia-
ble, not only to the value of that fucceflion which has opened to them, but
an folidum for the whole of the debts, though they fhould far exceed that va-
lue.—As in the legal fucceflion of females the anceftor’s rights defcend ip/p
Jure to the heirs-portioners, portionibus bereditariis, {fo do his debts. One of
three heirs-portioners is, ex. gr. fubjected to the payment only of a third
«of every debt due by the deceafed, becaufe fhe is intitled to no more than a
third of every right; yet becaufe they fucceed titulo umverfali, each of them
is liable for that third, though it fhould exceed what fhe has got, or may
get, by the whole fucceflion: and, on the other hand, fhe is liable for no
more than her own third, though the value of her part.of the fucceflion
thould far exceed the whole debt purfued for, Feb. 7. 1632, Home. As to
the queftion, Whether an heir-portioner may not be liable for more than
her own fhare, in cafe of the bankruptcy of any of the other co-heirefles ?
wid. fr. §53. :

51. Some of our writers feem to have maintained, that heirs who enter
in confequence of the proprietor’s deftination, ex. gr. heirs of entail, or of
a marriage, or heirs fubftituted in a bond, have truly no univerfal title;
that their fervice is only intended to tranfmit a {pecial fubjeét provided by
‘the deceafed in their favour; and that fuch tranfmiffion, as it can confer
upon them no farther active title than to that fubje@, ought not in equity
to fubject them to any paffive title beyond its value: nor, fay they, can a-
ny danger arife of fuch heir’s intermeddling with more, the fpecial eftate or
fubjec entailed or provided being its own inventory. But though this doc-
trine is favoured, from the appearance of its equity, by Dirleton and Steuarr,
. Heirsof Provif.and Heirs of Tailzie ; and Bankton, 4. 3.2.5.§62.63:; yet thefe
lawyers are forced to acknowledge, that,in practice,heirs of tailzie and provifion:
are liable univerfally n fuo ordine tor the debts of the deceafed, and not barely
to the extent of the fucceflion. This practice, which feems to be approved
of by Lord Stair, 4. 3. ¢. 5. § 13. is founded on the known principle, That
the heir, being eadem perfona cum defuncto, is bound in the fame manner, and
to as great extent, as he was. The argument for the contrary opinion,
drawn from equity, proceeds on a miftake. A ferviceas heir of tailzie or of
a marriage, carries not only the {pecial fubje¢t contained in the entail or
marriage-contract, but every obligation or perfonal right deftined to fuch
heir; who, if he be once ferved in the fpecial lands, is under no necefity
to ferve a fecond time in order to carry the perfonal right fo deftined ;
wid. fupra, § so. & infr. §75. Itis true, that an heir nominatim fubfticuted
in a bond is liable only i walorem ; but that proceeds on two grounds: firf,
Such a one is under no neceflity to ferve heir in order to take the bond, but
is confidered merely as a conditional inftitute in the event of the creditor’s
death; and, 2dly, The fame plea of equity which was mifapplied in the
cafe of leeirs of entail, may be properly ufed in fuch fubftitutions, That they

Vor. 1L, 7 E can
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can carry no right to the fubftitute beyond the fubjeéts contained in- the
bond. Heirs therefore fubftituted in a bond, whether moveable, Fuly 3.
1666, Fleming, or even heritable, Tinw. June §. 1745, Mercer, ought not
to be fubjeced to an univerfal paflive reprefentation, being on the matter
fingular fucceflfors. As their whole right is limited to the fum contained in
the bond, they are liable for the debts of the deceafed fimply in walorem of
that fum, Harc. 189. And this dodrine extends to grantees in a difpofition
ommium bonorum, to take effect at the death of the granter, though fuch dif~
pofition be burdened with his debts; for it 1s confidered as an univerfal le~
gacy, which does not fubject the legatee, even after acceptance, ultra wvalo«
rem: and indeed it differs from a legacy but in the name, faid Fune 5. 17455
Fan. 1731, Purdie. 'To what has been faid upon the reprefentation of heirs,
and in what cafe it fuffers limitations, it may be added, that an heir of
entail, though the deed thould contain a prohibitory claufe again{t the con=-
tracting of debt, is liable in payment of all the onerous debts contracted
by the former heir, unlefs he has ufed inhibition againft him upon that
claufe, which will {fecure him againft fuch of thofe debts as have been con-
tracted pofterior to the diligence; fupr. § 23. Heirs by an entail, fenced
with irritant and refolutive claufes, are liable for no debt contracted by the
former heir contrary to the diretions of the entail, §25.; and heirs of a
marriage are fubjeGted to the payment only of the onerous, but not of the
gratuitous debts contracted by the father, § 38. Heirs muft fulfil all the
deeds of their anceftors, under whatever title they may take the eftate,
Thus, by the Roman law, an heir who, by the teftator’s will, was burden-
ed with certain legacies, could not get free from them, by repudiating the
will, antd entering heir ab inteflato, 1. 1. pr. Si quis om. cauf. teff.: and thus alfo,
by our law, if one fhould, in an univerfal fettlement of his eftate to his
heir at law, burden him with provifions to his younger children, or with
certain legacies payable to ftrangers, the heir, though he thould ferve him-
felf heir of line, neglecting the deftination, will be liable for thofe fpecial
provifions.

52. Though proper heirs are all at laft liable univerfally for the debts of
their anceftor, yet they muft be fued in a certain order. Some heirs are
liable in the firft place,:and others not till thofe who are primarily liable
have been difcuffed. Thus, in the cafe of obligations relative to a particu-
lar {ubje@, the heir who fucceeds in that fubje@t may be fued, without
difcufling any other heir; for whoever fucceeds in a right, muft be the
proper debtor in any burden chargeable on that right, St. 4.3. ¢ 5. § 17.
Thus alfo, in debts which the debtor’s heir-male, or any {pecial heir, 1s
burdened with, the creditor may fue fuch heir, without taking notice of
the heir at law; nay, he cannot infift againft the heir at law till the fpecial
heir be firft difcufled, Feb. 18. 1663, Blazr. But in general obligations, in
which the debtor exprefles no intention of charging any fpecial heir or e~
ftate, the heir of line is accounted the principal or proper debtor, as he is
the heir-general by the moft univerfal reprefentation, and fo muft be firft
difcufled. Next to him the heir of conqueft, and then the heir-male ; be-
caufe each of thefe fucceeds in a lefler umverfitas ; the firft, by an a@ of the
law, in all the heritable rights which his anceftor had acquired by fingular
titles; the other, by the proprietor’s deftination, in every right which by
the inveftitures defcends to heirs-male, After thefe, Stair affirms, 4. 3.
¢. 5. § 17. that heirs by marriage-contra& are liable, whofe propinquity of
blood is a ground for fubjecting them more diretly and immediately than
any other heir of provifion or tailzie, who may poflibly be a ftranger to the
deceafed : but Bankton's opinion, &. 3. 2. §. § 6g. that the heir of entail
ought to be firft difcufled, appears better founded ; not only for the reafon

given
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given by that author, that the heir of a marriage is not only heir, but in fome
degree creditor to the deceafed, but becaufe an heir of entail feems to be
fubjected by a more univerfal reprefentation of the deceafed than the heir of
a marriage.

53. Though heirs-portioners cannot be condemned in more than the pay-
ment of their own fhares of the anceftor’s debt, while they are all refpon-
fible, Harc. 68.; yet on the bankruptcy of any one of them, the creditor
may, after difcufling her, infift for her fhare again{t the reft, Dirl. 10.
But as they are not the proper debtors in that thare, and as the only me-
dium upon which they can be reached is, that they are gainers by the fuc-
ceflion, the heirs who continue folvent, even after difcufling the bankrupt,
are not liable for her fhare in folidum, but barely in fo far as they appear
to be gainers by the fucceflion, St. 4. 3. ¢. 5. § 14.5 Fount. Fune 21. 1698,
White.  Where heirs liable only fubfidiari¢ are decreed to pay a debt due by
the deceafed, an action of relief lies at their inftance againft the heirs prin-
cipally liable; becaufe the fubfidiary heirs are, in refpe& of them, regarded
not as co-heirs, but creditors. And this rule would probably hold, though
there thould be a claufe in the obligation, fubjecting all the heirs of the
debtor in payment, without the benefit of difcuflion: for fuch claufes are
inferted merely for the farther fecurity of anxious creditors, that their pay-
ment may not be put off by a variety of fuits ; and not with a view to hurt
the recourfe competent by law to one order of heirs againft another. By a
creditor’s difcufling of an heir, is underftood his charging him to enter ;
and if the heir do not on that charge renounce the fucceflion, his obtain-
ing decree againft him, and ufing perfonal diligence upon it, and alfo ad~
judging from him every heritable right, either belonging properly to him-~
{elf, or competent to him as heir to his anceftor. If the heir at law, or
other heir, who otherwife would be liable, renounce to be heir, his renun-
ciation proteéts him from all diligence againft either his perfon or eftate 3
{o that there is no room to difcufs him, unlefs the fubfidiary heir fhall point
out fome vifible eftate vefted in him, which muft in that cafe be adjudged
in payment of the debt, Fount. Fan. 11. 1698, Colguboun; Br. go.; fee
Fuly 23. 1708, Straiton ; after which the creditor may fue the other heirs in
their proper ordér. But he muft affign all the diligences and decrees in his
perfon affe@ing the fubjets belonging to his debtor in favour of the fubfi-
diary heir,. before he be intitled to a decree againft him, Fume 22. 1678,
Crawfurd. ‘'The {ubfidiary heir continues intitled to the benefit of difcuffion,
though he thould incur the paflive title of behaviour ; becaufe that paflive
title cannot be farther extended. againft an heir than his aGual fervice ;
which yet is no bar to the benefit of difcuflion, Dalr. 145.

54. Before an heir can have an adtive title to his anceftor’s rights, he muft
be entered by fervice and retour. He who is intitled to enter heir to a de-
ceafed anceftor, is, before his a¢tual entry, ftyled, both in our ftatutes and
by writers, apparent beir, though that appellation is ufed {fometimes in vul-
gar fpeech to denote an eldeft fon, even before the father’s deceafe. The
bare right of apparency carries certain privileges with it. One of the moft
confiderable, viz. the benefit of deliberating, we have borrowed from the
Roman law, #it. C. De jure delib. 5 which thought it reafonable, that as the
heir, by his entry, fubjects himfelf univerfally to his anceftor’s debts, he
ought to be allowed a competent time to deliberate, whether the fucceflion
to which he has a right to enter, be profitable or not. Aovparent heirs have,
by our law, a year'and day indulged to them for that purpote; which is
computed, in the common cafe, from the death of the anceftor ; and where
it is pleaded by a pofthumous heir, from the birth of that heir, Spotty/.
p.137. Feb.28. 1627, Livingflon. During that period, apparent heirs could

neither
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neither be fued in any a&ion, nor, by the ftri¢t letter of the law, be even
¢harged to enter: and when, after the expiration of the year, the creditor
had charged an apparent heir to enter, he was allowed forty days longer
from the date of the charge, to confider with himfelf, whether he fhould
enter or not, 1540, ¢. 106; 1621, ¢.27. But as thofe ftatutes have been
explained by practice, heirs may be charged by creditors to enter within
the year, though the law prote(ts them from any fuit founded on fuch
charge, till the year be elapfed. Action is, however, fuftained againft the
heir, though the fummons be executed within the year of deliberating, if
the day of compearance thall fall without it, Fount. Dec. 15. 1709, Lock=
hart.

55. It was long a common opinion, that though an apparent heir might
have defended himfelf, while the annus deliberand: was current, againft fuits
where he mutft be charged to enter, and confequently muft either enter or
renounce ; yet he could not againft declaratory or real actions, which may
proceed without a previous charge : but now it is an agreed point, that an
apparent heir can be fued in no action relating to the eftate of his anceftor,
within the year, though it fhould not by its nature require a previous
charge to him to enter, or though it fhould contain no perfonal conclufion
againft him, if at the fame time he cannot plead the proper defences, with-
out founding on his anceftor’s right, and fo incurring a paflive title; for
otherwife his right of deliberating would be fruitlefs, Fune 26. 1667, Dewar ;
Harc. 40. 46.; Fuly 29. 1710, Baillie; Forbes, MS. Nov. 19. 1713,
E. Dalboufy. A poinding of the ground was however fuftained at the fuit
of a widow for her jointure, within the year, in refpect it had no perfonal
conclufion againft the heir, Fount. Dec. 4. 1702, Pitcairn; though the term’s
annuity poinded for, might poflibly have been already paid, the pleading -
of which defence by the heir would have inferred a paflive title. Favour
to widows, whofe joiritures or annuities ought to be regularly paid, as they
are frequently the only means of their fuftenance, may have: led the bench
to make that exception from the general rule. A procefs for fale of a bank-
rupt eftate brought againit the proprietor, may, after his death, be conti-
nued upon a citation of the heir, without waiting for the running out of
the annus deliberandi, by {pecial a& of federunt, Nov.23. 1711, §5. The
privilege of deliberating may be pleaded, not only by the heirs at law, but
by heirs of provifion, Harc. 488. But an apparent heir who has behaved
as heir, cannot plead it againit a creditor who fues him within the year up-
on a debt due by the anceftor ; becaufe the heir, by immixing with his an-
ceftor’s eftate, is as properly fubjeGed in payment to that creditor, as if he
had entered ; and fo cannot afterwards poftpone or elude the purfuer’s juft
action, under a pretence of deliberating whether he is to enter or not, Durl.
450. The objeGion, That diligence was ufed within the year of delibera-
ting, is not perfonal to the heir, though it was introduced for his benefit a-
lone; but may, if he {hall not found on it, be pleaded by any competing
creditor. This is alfo the cafe of objeGtions on the head of minority and
_lefion, interdi@ion, deathbed, &-c.: and if it were otherwife, the heir
might have it frequently in his power, by his filence, to create preferences
where the law never intended them, New Coll. ii. 76.

56. In confequence of this right of apparency. the heir has alfo a privi-
lege to purfue for exhibition ad deliberandum, againit all poflefiors, or ha-
vers, of writings, whether granted in favour of the anceitor, Dec. 6. 1661,
Tailfer, or by him in favour of others; that {fo, upon balancing the debts
with the eftate, he may be able to form a judgement, whether the fuccef=
fion be durimgofa or lucrofa : and this right is competent to the heir before his
entry, though after elapfing of the annus deliberandi, Fuly 1. 1626, Nisbet.

: It
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It was never doubted, that the heir had a right to fue for exhibition of all
obligations granted by the anceftor to thofe of his own family, his wife or
children ; but exhibition of writings in favour of ftrangers, was by feveral
older decifions refufed to the heir, on account of the danger of expofing the
title-deeds and writings of fingular fucceflors to the infpe&tion of apparent
heirs, and perhaps becaufe it was thought the heir had no intereft in the
infpeétion of writings that had been granted by the anceftor to ftrangers,
unlefs they had been in the anceftor’s cuftody cancelled at the time of his
death, Dec. 6. 1661, Tailfer 5 Dec. 22. 1675, Maxwell ; Jfan. 16. 1706, Bu-
chanan. But as an heir cannot refolve with judgement, whether to accept
of or abandon the fucceflion, till he be apprifed of every obligation granted
by the deceafed ; and as the objections againft exhibiting the anceftor’s ob-
ligations appear equally ftrong, whether they be granted to thofe wmtra or
.extra famiham, our later practice has extended this privilege, o as to include
" deeds granted to ftrangers, «5r. 112. Stair affirms, 4. 3. £. 5. § 1. that the
heir cannot, in this action, call for rights affe@ing the anceftor’s eftate which
have been perfeced by feifin, becaufe thefe may be known by the records,
without the neceflity of an exhibition: but the contrary was decided,
Br. 112. And in the cafe of feifins not regiftered, which are without
doubt effe@ual againft the granter’s heirs, the apparent heir intitled to fue
for an exhibition, who cannot difcover the exiftence of fuch feifins by any
record, has fio other method of coming at the knowledge of them, but by
an action of. exhibition. See more on this head, 4. 4. 2. 1. § 51. prope fin.
‘Where the anceftor is divefted of any fpecial eftate or fubje& by an entail
or irredeemable difpofition, the difpofition, though no feifin thould have
proceeded on it, plainly excludes the heir’s title of action as to that fubjec ;
and fo is a good defence to the difponee, againit exhibiting to him the wri-
tings relative to it, Harc. 482. )

57. This right of infifting in an altion for exhibiting ad deliberandum, is
competent, notonly to the heir of line, but in general to every heir who
may be charged to enter, Harc. 490.; even to him who has behaved as heir,
St. b. 4. t.33.§ 5.5 Br. 112.: for though an heir lofes by the paffive title
of behaviour his right of deliberating, in a queftion with creditors who
have purfued on their grounds of debt, fupr. § 55.; yet as behaviour can-~
not be objected againft an heir but by a creditor, a ftranger, if he be pur-
fued by an heir in an exhibition, cannot defend himfelf by the plea, that
the purfuer has behaved himfelf as heir; becaufe not being himfelf a credi-
tor, he has no intereft to obje@ that paflive title againft him. An apparent
heir who has renounced the fucceflion. cannot fue for exhibition againft the
{pecial creditor at whofe fuit he was charged to enter, becaufe his renun-
ciation upon the charge given him by that creditor, imports an approba-
tion of his right, Fan. 1721, Richardfom. But the heir’s renunciation upon
the charge of one creditor, does not exclude his right to {ae for exhibition
againft another creditor ; becaufe the effe@ of {uch renunciation is by its na=
ture refiricted to the {pecial debt which was the foundation of the charge,
Fan. 8. 1675, Ward. 'The appellation of apparent beir-male, neceflarily pre-
{uppofes a provifion made by the anceftor preferring the heir-male to the
heir of line in certain lands or fubjecs ; for without {fome pofitive provifion
in his favour, he muft be excluded by the legal heir. But where fuch pro-
vifion appears, action ad deliberandum is comvetent to him for exhibiting all
debts or diligences affeting the {fubjects thus fpecially devifed in his favour.
The heir’s right to fue for exhibition, is intended merely that he mav have
infpection of the writings exhibited, in order to deliberate : he cannot
therefore infift for the delivery to himfelf of fuch of them as have been
granted in favour of the anceftor ; for to fuch demand no heir is intitled till
_ Vor.IJ 7 F his
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his entry, Fuly 1. 1626, Nisbet : neither can he in this-aGtion compel the de<
fender to make payment, or even to fettle accounts with him, in the terms
of the writings exhibited ; for no heir unentered can difcharge any obliga-
tion granted to his anceftor, and no debtor can be laid under the neceflity
of fitting accounts with one who cannot grant him an acquittance, Fune22.
1671, Leflie. )
58. An apparent heir hath alfo a right to defend tenants or others who
. poflefs under titles derived from his anceftor, againft any third perfon who
thall bring thefe titles under challenge, Fan. 19. 1627, L. Roflin; and he is
intitled by his apparency to continue his anceftor’s pofleflion, and to fue,
not only thofe tenants for their rent, who have once acknowledged him by
payment, arg. Gilm. 94. but all of them, St. 6. 3. ¢. 5. §2. This is analogous
to the Roman law, which granted the interdi& Quorum bonorum to heirs be=
fore their aditio, for attaining the poffeflion of their anceftor’s inheritance;
§ 3. M. De interd. but contrary to our own ahcient law of Rob. I1I. c.19.
&» 38. which authorifed the fuperior to hold the anceftor’s lands till the en~
try of the heir. Notwithftanding the above-recited poffeffory privileges com~
pétent to apparent heirs by our prefent law, it has been adjudged by re-
peated decifions, that they cannot fue tenants in an action of removing,
even fuch of them as do not pretend to derive any right from the deceafed
anceftor, New Coll. ii. 69. 195.: but if an action for rent lie againft them,
the apparent heir may in that way continue in the full poffeffion of the
rents. By the former pradice, it was held to be the law of Scotland, that
the apparent heir who abftained from the pofleflion, had not the property,
upon his anceftor’s death, of the rents of land or intereft of money belong=
ing to him ; but that from the period of his entering into pofleflion, they
became, in confequence thereof, part of his moveable eftate, and fo might
be carried off from him by the arreftment and forthcoming of his creditors,
Gilm. 94. But as the heir’s right to them arofe merely as a confequence of
pofleflion, and as his pofleflion ceafed by his death, fuch of the rents or in=<
tereft as were neither levied by himfelf, nor attached by his creditors du-
ring his life, and to which he had made up no active title, were ex neceffitate
Jjuris confidered, aftér his death, not as his property, fo as to be confirmed
by his executors, or affeted by the diligence of creditors, but as in bere-
ditate jacente of the perfon laft infeft in the lands, whofe heir therefore
might carry them upon making up his titles by fervice and retour, Hare.
44. 71. But this do&rine has been of late difputed by writers, who affirm,
that the rents and intereft unuplifted by the apparent heir himfelf, belong to
his executors, upon this principle, That the heir’s right to them was not,
ds had been formerly imagined, founded on his actual pofleflion, but in
confequence of his title to poflefs, which arofe to him ip/6 jure, without the
neceflity of any a& upon his part; and that as the apparent heir himfelf
was intitled to them, that right, like all other moveable rights, pafled up-~
on his death to his executors. The later decifions upon this head run di-
re@ly crofs to one another. The queftion ir the cafe of Nicolfon of Car-
nock, New Coll.i. 181. was given for the apparent heir’s executor. By a
later decifion, New Coll.ii. 254. in the cafe of Hamilton of Dalziel, the
heir of the anceftor laft infeft was preferred. And by the lateft, Fuly 24.
1765, Lo. Banff contra Joafs, the court preferred the executor *. This right
of poffeflion continues with the apparent heir, though the anceftor {hould
have made over the lands to a third party ; becaufe that grant, if it be not

* Tn confequence of this decifion, the cafe of Hamilton of Dalziel was appealed, and the
judgement was reverfed, .7pril 8. 1767 ; fo that the point feems now to be eftablifhed in favour
of the executor of the apparent heir.

. Jompleted
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completed by feifin, imports only a perfonal obligation on the heir to diveft:
himfelf; which is quite confiftent with his poflefling the fubje, till he be
compelled to make up his titles, and convey to the difponee, Fount. Fune 24.
1698, Home; Fuly 18. 1727, Ogilvie. The privilege competent to apparent
heirs, of bringing their anceftor’s eftates toa fale, has been already confidered,
b.2.¢. 12. §61.; and their right to fue liferenters for an alimony, b. 2. £.9.
§ 62. . Their right to leafes, and other fuch fubjeéts as require no fervice,
which vefts in them by pofleflion alone, is to be explained znfr. §77. and
their right to reduce deathbed-deeds, § 10o. The exercife of fuch of thofe
privileges as cannot be ufed without immixing with part of the anceftor’s
eftate, which is attended with fome pecuniary advantage, infers the paflive
title of behaviour againft the heir, nfr. § 84. 86. &c.

59. As different competitors frequently claim to be heirs to the deceafed,
it ought to be proved judicially, who has the beft right to that characer ;
and therefore, he who is truly heir, before he can have an a&ive title to the
eftate which was in his anceftor, muft be ferved and retoured heir by an
inqueft. Though all our brieves are executed by the intervention of juries
or inquefts, yet the brief for ferving heirs has got the {pecial name of the
brief of inguefl, as far back as the reign of Rob. /7I. c. 1. ‘'This brief pro-
ceeded either from the King’s chancery, or from a jurifdi®ion having a
right of chancery, ex. gr. a regality, while that jurifdi¢tion fubfifted. It
contains a command to the judge to whom it is diretted, to try the validi-
ty of the claimant’s title by an inqueft ; and that inqueft cannot proceed on
the trial, till fifteen days after the brief is proclaimed in the manner defcri-
bed below, § 64.; fee 1503, ¢. 94. The inqueft was alfo to be fummaoned
fifteen days before the fervice, by Stat. Rob. III. c. 1. § 2. ; but by the afore-
faid ac 1503, they may now be called on the fhorteft warning ; nay, they
may, if prefent in the court-houfe, be compelled, without any fummons, to
pafs upon the inqueft, if no difqualification be obje¢ted to them. The in-
queft hath always confifted of an odd number, that an equality of voices
might not make the verdi&t doubtful, fometimes feventeen, fometimes
thirteen ; but it appears, that, by the later practice, the number has been
fixed to fifteen, as far back as Craig’s time, /6. 2. dicg. 17. §27. At firft,
it behoved all of them to be co-vaflals of the fame rank as the claimant, ag
every perfon was intitled to the judgement of his peers or equals ; but in
the courfe of time, every one poflefled of 4ol. Scots yearly rent was ad-
mitted ; and even that is not now accounted a neceflary qualification.

60. No defender need be cited as a party to the fervice of an heir, fince
the publication of the brief fuperfedes the neceflity of perfonal citation ; yet
if one having intereft thall apply to the court of feflion, praying, that no
brief may iflue without calling him as a party, warrant will be direGed ac-
cordingly to the direGor of the chancery, Fount. Nov. 10. 1696, Meldrum.
And cven after iffuing of the brief, advocation of it will be granted on any
probable ground that the competitor may plead, by the court of feffion
who, after difcufling the fufficiency of the reafon of advocation, remit the
brief, either to the judge advocated from, or to delegates, generally to their
own macers, and appoint one or two of their number to {it with them as
afleflors,  But no objection offered to the inqueft, which is not inftantly
verified, can bar the fervice; for the brief of inqueft is not a pleadabie
brief, or a brief of plea, 1503, ¢. 94. and fo cannot admit of terms to
prove exceptions, The inqueft being fet, the apparent heir produces to
them his claim as heir, together with the brief obtained by him, and the
executions of it; and in judging of the points of the brief, the inqueft may
proceed, not only on the evidence offered by the claimant, but on the pro-
per knowledge of any two of themfelves; for they are confidered both as

: Judges
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judges and witneffes. If it appear to the inqueft, that the claim is proved
or verified, they ferve the claimant, 7. e. they declare him heir to the de-
ceafed by a fentence or fervice, which muft be attefted by the judge.

" 61. The brief of inqueft has been from the beginning a retourable brief;
that is, it behoved the judge to return it, with the fervice of the inqueft, to
the chancery; for which reafon, the fervice, after it was thus returned and
recorded in the chancery-books, got the name of a retour, St. Rob. I/, c. 1.
§ 3. But it would appear by the general practice from the time of Ro-
bert III. to the year 1550, that the obtainer or purchafer of the brief got
the principal fervice delivered to him, either by the judge or the chancery;
for many of our oldeft families have at this day in their keeping the au-
thentic fervices of their anceftors, with the feals of the inqueft appended to
them; and hence a principal or original fervice, of a date prior to 1550,
was {uftained, though there had been no evidence of any retour proceeding
upon it to the chancery, Feb. 17. 1624, Lo. Elphing flon. But from that
time no fervice has been reckoned complete, {fo as to confer an active title,
till it be retoured, Fount. Feb, 2. 1698, Macintofb; after which, the heir
ferved may, upon application to the chancery, get an extra¢t of it, ora
wvera copia, as a voucher of his fervice: but fuch extract is not eflential to
the completing of it, Fan. 1738, Buchan. Where a {ervice proceeded
on a brief ifTuing from a regality-jurifdi@ion, it was returned, not to the
King’s chancery, becaufe the brief came not from thence, but to the rega-
lity-chancery from whence the brief iffued, Dec. 8. 1631, L. Clez/b.

_ 62. Though the brief of inqueft fometimes gets the name of the brief of
mortanceftry, De morte antecefforis, Cr. lib. 2. dieg. 17. § 25. thefe two were
originally diftin@&. By the brief of inqueft, one is ferved or declared heir
to his anceftor; and though it may meet with oppofition, where there are
different competitors for the fucceflion, it generallye pafles of courfe, and
always without the citation of any fpecial defender. But a brief of mort-
anceftry was purchafed by the undoubted heir, even though he had been
already ferved, againft the fuperior of the lands, or againit others who had
been feifed in them upon a title preferable to that of the heir. This laft
was therefore the ground of a proper action, in which it behoved the heir
to cite the perfon who with-held the pofleflion from him, as a party to the
fuit, Reg. Maj. lib. 3. c. 28. et feqq.; Q. Ait. c. 52. Sece, on this head, the
a@ 1429, ¢. 127. as it is explained by Craig, lib. 2. dieg. 7. § 24.

63. The fervice of heirs, whether of heirs ab mteflato, or thofe of provi-
fion, is ufually divided into general and {pecial. A general fervice, in its
moft proper fignification, is competent only to the heir at law, and has no
relation to any fpecial fubject; for it is not intended to carry any proper
fendal right of lands, but merely to eftablifh a title in him who feives, to
every heritable {ubject belonging to the deceafed which requires no feifin, as
reverfions, fervitudes, &c. and to every perfonal right which had not been
perfected by feifin in favour of the anceftor, as heritable bonds, difpofi-
tions, &c. and confequently to procuratories of refignation and precepts
of feifin which had never been executed. A public right, though follow-
ed by feifin, has no legal effeés till it be confirmed by the fuperior; and
confequently muft, as a perfonal right, be carried by a general fervice,
TJuly 10. 1713, Douglas. A general {ervice carries right alfo to bonds feclu-
ding executors, which are heritable merely from the deftination of the cre-
ditor, and to heirfhip-moveables, which, though not heritable ex fua naru-
ra, belong, by the cuftom of Scotland, to the heir of line. And it is fo
true, that a general fervice extends to no fubjeéts perfected by feifin, that
in the cafe of a right of annualrent on which feifin has followed, the heir
cannot, by a general fervice, carry even the perfonal obligation contained

in
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in the right, {0 as to be the ground of diligence againft the debtor’s perfon
and moveableeftate, Jan. 1729, Lo. Halkerton, cited in Diét.ii.p. 371. Itisindeed
competent to the heir ferved in general, to adjudge on the perfonal ohligation
in theheritable bond, by which the fum will be the better fecured, and the in=
tereft accumulated ; but when the heir comes to demand payment, the debtor
has this good defence, That the heir’s right to the debt is barely perfonal;
and therefore that he cannot effectually renounce it upon payment till he
has eftablifhed a feudal right to it in himfelf. A fpecial fervice is, on the
contrary, calculated for perfecting the heir's title to fpecial fubjeds in
which the anceftor died veft and feifed. Where one devifes his land-eitate,
or a certain part of it, to himfelf and his heirs-mal¢, without completing
the right by feifin, the heir-male may poflibly not be the entailer’s heir=
general ; notwithftanding which, he muft, on the entailer’s death, ferve heir
in general to him, becaufe the fubjec to which he is to complete 4 title was
not vefted in the anceftor by feifin. Some lawyers have therefore diftin-
guithed between a general fervice, and a fervice in general, St. 4/, v. Bond
beritable.  Where one is ferved heir-general, or heir of line, they call it a
general fervice; but by a fervice in general, they underftand that which
carries to an heir of entail or provifion the right of a fpecial fubje&, which
either requires no {feifin, or upon which none has proceeded. This dif-
tinétion of names is however but little obferved in praétice.

64. Where a general fervice is intended, the brief may, at the option of
the purchafer, be directed to any judge-ordinary, even to one who neither
had jurifdiction over the anceftor, nor has over the heir, March 6. 1630,
L. Cafkicben; and it muft be proclaimed or publithed at the head borough of
that jurifdition where the heir is to be ferved: but brieves in order to
ferve to a {pecial fubje&, mult be direCted, either to the theriff of the county
where the fubject lies, with the exception of the ftewartry of Kirkcudbright,
which is fet forth in 1587, ¢. 60.; or to the bailies of the borough, if it be
a burgage-tenement; or to the macers of the court of {feilion, as fheriffs in
that part, by the fpecial warrant of that court, whichis granted of courfe
upon the application of the heir. And this laft courfe is generally purfued,
either where the lands lie in different counties, or where the heir to be fer~
ved reprefents a confiderable family. The proclamation of this brief muft,
in all cafes, be made at the head borough of the jurifdi®ion where the lands
lie. . :
63. So long as the feudal inveftiture was comprehended in one writing,
there could not poflibly be an imperfect perfonal right of lands, becaufe
the proper feudal right was completed at once by a fingle a&, 4. 2. ¢. 3.
§ 17. and confequently the points or heads of the brief into which it was
the inqueft’s bufinefs to inquire, were entirely adapted to a fpecial fervice.
And even long after feifins were in ufe to be granted in writings diftin&
from the charters or difpofitions, and of dates perhaps long pofterior to
them, it would appear that no brieves of inqueft pafled, unlefs where the de-
ceafed died feifed in heritable fubje@s. There is {till extant, in the charter-cheft
of the family of Stirling of Keir, a decree of the theriff of Dumbarton, dated
November 29. 1532, whereby the fheriff cognofces a perfon to be next heir
of the deceafed, without an inqueft, in purfuance of the King’s letter di-
reéted to him, proceeding on the heir’s complaint, that he could not pur-
chafe a brief, in regard his anceftor had alienated all his heritage, and fo
was difleifed when he died. Soon after this, brieves were allowed in order
to general fervices; but, in place of fettling 4 new form of a brief, that
might be adapted to that kind of fervice, the old form or ftyle continued
without alteration, even where a general fervice was intended; fo that it is
the nature of the claim offered by the heir to the inqueft in confequence of

Vou. II. 7 G the
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the brief, which alone makes the difference between the two fervices. If
the heir claim to be ferved in {pecial to certain fubjects in which his
anceftor died laft veft, the inqueft muft anfwer the whole heads of the
brief ; but if he want a general fervice, their inquiry is confined to thé
heads proper to that kind of fervice, without regard to the condition of a-
ny particular lands, becaufe a general fervice conveys no proper right to
lands.

66. The brief of inqueft contains feven diftin¢t heads; into the two firft
of which the inqueft in a general fervice only inquire, viz. Whether the de-
ceafed died at the faith of the King? and, Whether the claimant be his next
and lawful heir ?——The death of the anceftor is generally {fo notorious that
it requires no particular proof. If he died in foreign parts, it muft be
vouched by the declarations or teftimonies of the magiftrates, or other
perfons of character refiding where he died. It muft alfo be proved, that
the anceftor died at the faith of the King; for if he died a rebel, his eftate,
which by his rebellion is forfeited to the crown, cannot be taken by his
heir. This faét is prefumed unlefs the contrary be proved; and it cannot
be traverfed by a proof that the deceafed died rebel at the horn on a civil
debt, or on being convicted of any crime other than treafon; fee Nov. 21.
1626, Seton; for nothing lefs than aGual rebellion can be oppofed to one’s
dying at the King’s faith and peace.— As to the fecond head of the brief]
That the claimant is next and lawful heir to the deceafed, his legitimacy is
prefumed, unlefs evidence be brought, that either himfelf, or fome of thofe
through whom he claims, are reputed baftards. As for his propinquity,.
the degrees by which it is connected ought to be {pecified in his claim;
and if an inqueft fthould ferve one without particularly {pecifying every link
in the chain of propinquity, itis a good ground for fetting afide the fer-
vice, St. b.3.t.5.§35.5 July 22. 1629, E. Caffilis. When any degree of
propinquity is proved, it is prefumed to be the neareft, unlefs a nearer
be either proved, or notorioufly known; for it refolves into this negative,
That there is no nearer degree, which, like all other negatives, proves itfelf.
And even the remoteft degree fupports the fervice, and excludes the
crown’s right as wltimus heres. 'Where the propinquity is recent, it may be
proved by witnefles {wearing that the claimant was reputed to ftand in fuch
a degree of propinquity to the deceafed ; but when it runs farther back than
the memory of man, it would be dangerous to reft the proof on the uncer-
tain evidence of common report; and therefore the fact ought to be vouch-
ed by retours, marriage-contracts, or other proper writings, which will
be fuftained as proof, though they fhould be granted, not by any of the
intermediate fiars themfelves, but by ftrangers, St 4. 3. 2. 5. § 35. Hi-
therto of general fervices. The remaining heads of the brief are adapted to
{pecial fervices, and ought all of them to be inferted in the fervice, for be-
hoof of the crown, or other fuperior.

67. The claimant in a fpecial fervice muft prove, upon the above-men-
tioned firlt head of the brief, not only that the anceftor is dead, burt that
he died feifed in the lands {pecified in the claim ; which is ufually proved
by the anceftor’s charter and {eifin, or by confecutive feifins, having a courfe
.of forty years, even without the production of the relative charters: and
it is prefumed, that he continued feifed till his death, if it do not appear to
the inqueft that he was divefted.—The claimant muft alfo prove the precife
time of the anceftor’s death, When he died; which ferves to thew how long
the lands have been in nonentry.—The third head of the brief is, Of whom
the fee of the lands is holden i capite, or who is the immediate fuperior of
them ? which is vouched by the anceftor’s infeftment.—The fourth head. By
what tenure the fee is held ? 1s likewife proved by that infeftment: and this is
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neceflary to be known, becaufe in different holdings the cafualties of fupe-
riority are different. Before the ftatute for taking away tenures by ward,
the tenure was,  dubio, prefumed to be ward, as the moft proper holding ;
but now, when any doubt arifes from the words of the inveftiture, it 1s
prefumed blanch if the lands hold of the crown, and feu if of a fubjet-
fuperior.—The fifth head of the brief, What is the extent of the lands, both
old and new ? ferves to afcertain the rate of the fuperior’s cafualties of non-
entry and relief ; becaufe thefe are, in particular events, adjufted by the
retoured duties, or the new extent: and perhaps the old extent of the lands
was inferted in the brief, that the proportion of public fubfidies payable
forth of them might be known, which till the year 1649 was regulated by
that extent. Now that nonentry-duties payable out of the lands which for-
merly held ward of the crown, are, by the act abolifhing ward holding,
proportioned according to the valued rent of our lands, which was begun
to be fettled in the forefaid 1649, that valuation muft alfo be exprefled in
the retours of fuch lands. This head of the brief is ufually proved by the
former retour; and where there is no retour, the nonentry is fixed by the
rule of exchequerin 1732 formerly recited, 4. 2. ¢ 5. §3. The cefs-books
of the county are fufficient evidence of the valued rent or new valuation of
the lands.—The fixth head is, Whether the ufer of the brief be of lawful
age? This was neceflary to be known in tenures by ward, becaufe no
ward fuperior could be compelled, without a difpenfation in the. charter
for that purpofe, to receive an heir as his vaffal, while he was minor, as
being incapable of military fervice; but fince the abolithing of that feudal
tenure, this head of the brief muft be anfwered in the affirmative by the
inqueft, by whatever other tenure the lands may be held, or whatever the
age of the claimant may be.— By the feventh or laft head of the brief, the
inqueft is dire@ed to examine, In whofe hands the fee is now, and has been,
fince the death of the anceftor? that is, who they are that have enjoyed the
lands during that time, and under what title, whether they have been pof-
fefled by the immediate fuperior on account of nonentry, or by the next
higheft fuperior through the immediate fuperior’s forfeiture of his cafual-
ties, or by a tercer or liferenter? in which laft cafe nonentry is excluded,
wid. fupr. b.2. t. 5. § 44. though it can be no bar to the entry of the heir.
But the inqueft feldom anfwers this point of the brief, farther than as it
concerns him in whofe hands the fee is vefted at the time of the fervice,
St. b. 3.t 5. § 40. . .

63. By our old law, the entry of all heirs was fimple, whether they en=
tered by a general or a {pecial fervice, under the exceptions mentioned
Jupr. § 51.; fo that the heir fubjected himfelf univerfally, by his entry, to
all the debts of his anceftor, though no fubje@ fthould have been carried by
the fervice. But we have now borrowed from the Roman law, L 22. § 2.
3. 4. C. De jure delib. an expedient, by which an heir, who is doubtful
whether his anceftor’s eftate be fufficient for fatisfying his debts, may en-
ter upon inventory, cum beneficio inventarsi, without the rifk of fubjecting
himfzIf to the debts, farther than the value of the eftate amounts to, 1695,
¢. 24. In order to give the heir this benefit, the ftatute requires that he
exhibit upon oath, within the annus deliberandi, a full inventory of all the
heritable rights to which he may fucceed, which is to be given to the clerk
.of the fhire where the lands lie; and if there be no heritage requiring {eifin,
.to the clerk of the fhire where the anceftor died. This inventory is to be
figned by the heir, the judge, and the clerk of court, and regittered in the
county-books within year and day from the death of the anceftor; and with=-
in forty days after expiration of the year, the extrat muft be recorded in
.the books of feffion, 1n the {pecial regiiter appointed for that purpofe. If
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thefe forms be not obferved, or if the heir have immixed with any part of
the heritage before giving up the inventory, otherwife than for cuftody or
prefervation; or if he omit any fubject out of the principal inventory, or at
leaft not add it within forty days after his knowledge of it, he is declared
liable 2 folidum : and thofe eiks or additions muft be made "and recorded i in
the fame manner as the principal inventory. The a& does not require the
heir to ferve within the year: if the inventory be given up and regiftered
within that time, he may complete his titles by fervice guandocunque, Fount.
Feb. 11. 1708, Mackay.

69. An heir cum beneficio, if no creditor oppofe it, may get the value of
the inventory judicially afcertained, and thereupon fell the fubjeéts volun=
tarily, and apply the price, {o far as it will go, to the feveral creditors as
they apply to him, primo venientz, provided he do it without collufion, or
partial favour or prejudice towards any of them, Fune 1733, Veitch. But
after the heir is interpelled by citation, at the inftance of any one creditor,
he muft call them all into the field by an action of multiple-poinding, that
the price may be divided among them; not par: paffu, as is dire¢ted by Aé#
of federunt, Feb. 28. 1662, in the cafe of creditors upon executry, but ac=
cording to the priority of their feveral diligences affeCting the fubjedt,
Kames, 49. A decree, however, obtained by one creditor in general terms, {uf-
taining his claim, and ﬁndmg the heir liable to the extent of the invento-
ry, without condemning him in payment of the particular fum acclaimed,
gives to fuch creditor no preference over the others, while the fubjeét con-
tinues in medio, Home, 104, N° 2

7o. By the firft principles of equity, heirs are intitled to no part of their
anceftor’s eftate, till full fatisfaction be made to all the creditors, who have
a natural right to make the moft of their debtor’s eftate towards their own
payment; and itis obvious, both from the rubric and the tenor of the a-
forefaid a¢t 1693, that that ftatute, which was calculated for obviating the
frauds of apparent heirs, cannot be fo interpreted as to overthrow this rule
of equity; and that the fpecial claufe, introducing the privilege of invento-
ry, was defigned merely to fave the heir from an univerfal reprefentation.
No creditor, therefore, whofe right is perfected by feifin, or made real on
the anceftor’s eftate by adjudication, if he be not fatisfied with the value of
the inventory as eftimated by witnefles, is bound to acquiefce in it, fince
no more than the prefumed value can arife from that manner of eftimation;
but he may, by analogy with 1681, ¢. 17. while the eftate is yet unfold,
infift that it may be put up to public fale, which is the only way of difco-
vering its true value, Fuly 12. 1738, Heirs of L. Glenkmdy, fince an eftate
mult be always worth what can be got for it *. Hence it appears, that an
heir who enters by inventory is indeed a truftee for the creditors. Upon
this ground, if he enter into the pofeflion of his anceftor’s eftate, without
having firft got a judicial value put on it, he is liable for the value, not
barely as it ftood at the time that the lands were given up in inventory, but
as it has been fince raifed by their improvement, Fuly 6. 1727, Aikenbead;
and in like manner, an heir cum beneficio was decreed to communicate to all
the other creditors the eafes which he had got in tranfacting any debt due
by the deceafed with one particular creditor, Kame:, 65.

~1. One may enter heir to heritable {ubje¢ts in which the anceftor died
feifed, not only by the Jegal method of fpecial fervice, but alfo by private
confﬂnt for it happens frequently in lands holden of a fubje@-{uperior,
that upon the vaffal’s death, his heir, in place of being ferved by an inquett,
obtains a precept of {feifin from the fuperior, called of Clare conflat, from
the firft words of its narrative, in which the fuperior acknowledges, that
the obtainer of the precept is next lawful heir to him who died laft veft and

* See Kames, Rem. Dec.

feifed
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feifed in the particular lands therein fpecified, holden of himfelf the grant-
er, and therefore commands his bailie to infeft him in them. The heir, by
taking feifin on this precept, becomes pafivé liable to all the debts of his
anceftor; and, on the other hand, acquires an acive title, as to the fubject
contained in the precept, in queftions with the fuperior, who has thus ac-
knowledged his right, or with the fuperior’s heirs, who are bound to ful-
fil his deeds. Itisalfo a title of prefcription; fo that the heir, if he has
poflefled the fubject for forty years, is fecure againft all challenge. But
1t gives him no active title as to any other fubje¢t which might have be-
longed to the deceafed : and the right that he acquires to the {pecial fubject
in the precept is by no means a fecure one; for the true heir may fet afide
that right, and obtain himfelf regularly ferved, at any time within the
years of prefcription; whereas had his party been entered by a proper fer-
vice, that fervice could not have been brought under challenge, even by
the true heir, after twenty years. If we were to judge by principles, that
anomalous manner of entry ought, by the genius of our law, to have con-
ferred no adive title what{oever; for it is not any private authority, but
the law alone, that can declare the right of any claimant to the character of
heir.

2. Though a fuperior’s bailie muft have as little authority to declare an.
heir as the fuperior himfelf, yet in royal boroughs, and in feveral boroughs
of regality, the bailies have, by inveterate cuftom, cognofced and entered
perfons as heirs in tenements within borough, by hafp and ftaple, without
the intervention of an inqueft, in the following form. The bailie of the
borough, with the common clerk, being met at the tenement, the claimant
reprefents, that his anceftor died feifed in it, and that he himfelf is his next
lawful heir, which he offers to prove by witnefles, and therefore requires
the bailie to infeft him. If the witnefles {fwear to the claimant’s propin-
quity, the bailie cognofces or declares him heir upon that evidence ; and,
in confequence thereof, ordains him to take hold of the hafp and ftaple of
the door, which is the {fymbol ufed in tenements within borough, and to
enter the houfe, and bolt the door. The heir, after he comes out, takes in~
ftruments in the hands of the common clerk, as notary; and this inftru~
ment of feifin, when extended, muft be recorded in the borough-regifter,
1681, c. 11. and completes the entry. All thefe feifins muft, in confe-
quence of 1567, ¢. 27. be given by the bailie of the borough, and extend-
ed by the borough-clerk. This kind of entry has the {fame nature and ef=
feCts as that by precept. of Clare conflat : but though it be the moft ufual
method of entry in burgage-lands, bailies fometimes alfo enter burgefles
heirs by precept of Clare conflat, Gilm. §1. It was ufual for heirs, where
they apprehended danger from their entering, to grant bond to a truftee,
amounting to the full value of the eftate, in order that adjudication might
be deduced upon it againft themfelves as charged to enter in fpecial to theif
anceftors, the conveyance of which adjudication in favour of the heir gave
him an activetitle to the eftate adjudged. How far it fubjects him to a paflive
title, will foon appear. It has been explained, fupr. b.2. t.12.§12. ¢t feqq.
in what cafes charges given by creditors to apparent heirs to enter, ftand in
the place of an actual entry, fo as to fupport the creditor’s diligence.

73. A fervice as heir to one who was not at his death in the right of the
fubje& intended to be carried, is improper and ineffetual: a {fettlement
therefore, or difpofition, in which the granter does not firft inftitute himfelf,
but makes over the fubject from himfelf to his fon, whom failing, to a
ftranger, can be no foundation for a fervice by the fubftitute as heir of
provifion to the granter: for though the feudal right, or the fee of the e-
ftate, remained with the granter, notwithftanding the difpofition; yet the

Vou. II. 7 H perfonal
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perfonal right of the fubje@, which is the only thing conveyed by the dif>
pofition, did not continue in the granter, and fo cannot be carried by a fer-
vice as heir to him, arg. Falc.1. June §. 1745, Mercer; the {ubftitute muft make
up titles to fuch a right, by a fervice as heir of provifion, not to the granter,
but to the firft inftitute, who ftood in the perfonal right of the fubje:
Where a father is bound by a marriage-contra& to provide a fum to the-
heir of the marriage, the heir may, in the characer of creditor, without
the neceflity of a fervice, fue the father for fecuring it to him in the terms
of his obligation, Feb. 13. 1677, Frafer; and if the father has granted any
deeds inconfiftent with or contrary to the ftipulations in the marriage-con-
tract, the heir may bring thofe deeds under challenge, in an a&ion either
againft him or his reprefentatives, New Coll. ii. 202.; and he may fue them
for payment, if the father has not, in terms of his obligation, fecured the
fum {pecified in the contraét to him. But it is unneceffary, and indeed
would be incongruous, for him to ferve to the father as heir of provifion,
in order to carry the father’s obligation ; for heis creditor, not heir, in that
obligation ; and if this jus crediti is vefted in the heir of the marriage without
fervice, he muft, in like manner, tranfmit it to his heirs or fingular fucceffors,
though they thould not be ferved, Feb. 3. 1732, Campbell, obferved in Diét. ii.
2-279.5 New Coll. .2 55. Butif the father has actually fulfilled his obligation,
by lending out the fum, and fecuring it in the terms of the contrad, the
right of credit that was in the heir of the marriage is converted into a fpe-

- cific provifion actually fecured to him, to which he may fucceed, and which
therefore cannot be taken up without a fervice. A fubftitute who is na-

-med in a bond immediately after the creditor, has full right to fue for pay-
ment, without the neceflity of a fervice for proving the creditor’s death,
Feb. 4. 1680, Robertfon; and this holds even in an heritable bond, provided
it bas not been perfected by feifin: but if the nominatim fubftitute be only
called in the fecond place, a fervice is neceflary, for proving, that all the
keirs called before him have failed, S. 4. 3.2 5. §6. As bonds taken to
the creditor and his heirs indefinitely, defcend to executors, the title to
them muft be made up, upon the death of the creditor, not by fervice, but
confirmation, which is the form of conveyance proper to executry; but if
a bond be taken, either to heirs fecluding executors, or to a {pecial order of
heirs, ex. gr. to heirs-male, which implies an exclufion of executors, it
cannot be carried but by fervice. No right clothed with infeftment can,
in any cafe, be tranfmitted to {ubftitutes without a fervice.

74. A fervice which has proceeded upon a claim as next and lawful heir
to the deceafed, carries all the fubjects defcendible to the heir of line which
have not been limited by any entail. But this rule fails in fubjefts not
left by the deceafed to the difpofition of law, but devifed by him to a cer-
tain order of heirs, even though the claimant fhould, by the failure of the
prior members of entail, happen to be alfo heir of provifion at the time of
the fervice. Put the cafe that an eftate was entailed by the deceafed to A;
whom failing, te B; whom failing, to the heirs of line; a fervice by the
heir of line fimply gua fuch, can carry no right to the eflate which was
firft provided to A and B, though, by their failure, the fucceflion has de-
volved on him before the fervice. The reafon is, he is not intitled to the
fubject as heir of line, but as fubftitute in a provifion to fpecial heirs: he
ought therefore to have claimed as heir of provifion. The fervice, being a

. fentence, ought to be reftri¢ted to the claim offered to the inqueft, and the
evidence brought by the heir in fupport of it. But a proof that the claim-
ant is truly the heir of line, is no evidence that the prior fubftitutes have

. failed, which however is eflentially neceflary in a fervice by an heir-fubfti-

tute, Fuly 21. 1738, Edgar. It {feems to be a confequent of this doérine,
that
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that in all fervices as heir of tailzie or provifion, the claim and retour ought
not only to defcribe the claimant barely by the charater of heir of tailzie and
provifion, but to exprefs the fpecial deed under which he claims, and the {pe-
cial lands to the fucceflion of which he is intitled by that deed; . and that all
the heirs called before him are extin@. Yet this is not precifely neceffary
for {fupporting thofe fervices. Though a retour be confidered as a decree
proceeding on the verdict of an inqueft, there is no neceflity that every de-
cree thould exprefs the evidence on which it is founded : it is enough if it
be laid before the judge before he paffes fentence. This the law prefumes
to be done in fervices, and in fa& is never omitted; which has probably
been the reafon of the almoft conftant practice obferved till the beginning of
this century, as appears from a fearch into the chancery-records, that all
fervices as heirs of provifion pafled in general terms, without any fuch re-
ference in the retour; all which have neverthelefs been uniformly fuftained,
New Coll. 1. go.; 1bid. ii. 114.

75. A general fervice cannot include under it a fpecial; becaufe it has no
relation to any fpecial fubjed, unlefs where an heir of provifion is ferved in
general; and even then it carries only that clafs of rights upon which feifin
has not proceeded. But a fpecial fervice neceffarily implies in it a general
one of the fame kind and charaéter. Thus a fervice as heir of line in fpe-
cial to a particular eftate, includes a general fervice as heir of line to the
fame anceftor; and, of confequence, carries all perfonal rights defcendible
to the heirs of line; and, wice verfa, fubjeCs the heir to all the burdens to
which he would have been liable, had he been ferved heir-general of line,
Dirl. 323. Thus alfo a fervice as heir-male in fpecial, carries all the an-
ceftor’s perfonal rights provided to the heir-male; for if the inqueft’s re-
turning an anfwer gffirmativé to the two firft heads of the brief by them-
felves, vefts all thofe perfonal rights in the heir, the inqueft’s anfwering .
them with the other five heads muft have the fame effe@. Where therefore
the heads neceffary to be proved in a general fervice have been already fixed
and proved in the fpecial, there can be no occafion for having them again
tried by another inqueft.

26. It is a good objetion againft a fervice, That there is a poflibility of a
nearer heir iu utero 5 for qui in utero ¢ff, pro jam nato habetur, quoties de ejus
commadis queritur, I.7. De flat. bom. : and therefore no fervice can proceed,
upon brieves purchafed by a collateral heir to a perfon deceafcd, who has
left a widow {ufpected to be with child, while there is hope of her delivery.
But where no nearer heir is either born or begotten at the time of the fer-
vice, the heir who is then next in blood to the deceafed, is ad:mitted to
ferve, though it be poflible that a nearer heir may afterwards exift. 7This
is uncontroverted in the fucceflion ab wnteflato ; for we have already feen,
that where there is no deftination, the father fucceeds, upon the failure of
fons, brothers, and fifters, fupr. § 9. Now if the father could not ferve heir
while there is a nearer heir iz _fpe, he could not be faid to fucceed ; becaufe
{o long as he is alive, there is a poflibility that he may have children who
would exclude himfelf from the fucceflion of the deceafed. Becaufe this
and all other rules relative to fucceflion are founded in the will of the decea-
fed, either actual or prefumed, therefore in tailzied fucceflion alfo, the fer-
vice of the next heir at the time, cannot be fufpended upon the hope that a
nearer may exift, unlefs it fhould evidently appear from the tenor of the en-
tail, or other fpecial circumftances, that the deceafed intended the contrary,
Fount. Fan.2. 1708, Mackenzie. But in this laft cafe, the heir ferved is, in
virtue of a fideicommifs implied in the entail, confidered as a fiduciary
heir, who muft, on the exiftence of a nearer, diveft himfelf in his favour,
Fount. Dec. 13. 1709, Mackenzie; New Coll.i, 204. 'Whether a bona fide pur-

chafer
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chafer from an heir fo ferved be fecure, in a competition with a nearer heir
upon his exiftence, is a queftion which feems not to have been yet decided
upon the abftract point of law *.

77. The right of fundry fubje&s is eftablifhed in the heir without a fer~
vice. Firft, Neither titles of honour, nor offices of the higheft dignity, re-
quire fervice ; for they defcend jure fanguinis to the heir limited in the grant.
2dly, In heirfhip-moveables, pofleflion is a complete title without fervice ;
but if the heir die without attaining pofleflion, thefe moveables do not de-
fcend to that heir’s executor, but pafs to the heir of the firft deceafed. 3dly,
An heir is, by his right of apparency, intitled after his anceftor’s death to
tacks, penfions, and fuch other heritable fubjects which had belonged to
him, as have a tra® of future time, not only to the effe&t of recovering or
continuing his anceftor’s pofleflion, but alfo with refpect to the right to the
tack itfelf, which the law deems to be in the heir, without the neceflity of
a fervice, Jume 17. 1671, Boyd; for in all cafes where the right of the de-
ccafed was temporary, running out by a certain courfe of time, that courfe
is not ftopped, though the heir fhould not be entered heir to the deceafed,
St.b.3. t.5. §6. And this holds, in fo much that a creditor adjudging
the right to a tack that belonged to his debtor, from the debtor’s heir,
needed not charge the heir to enter in fpecial, Fune 19. 1635, Rule. It ob-
tdined indeed by the more ancient practice, that though the apparent heir
could enjoy the tack, he could not aflign it; becaufe a tack is an heritable
fubjeét, which remains in bereditate jacente, as much as a land-eftate, till the
entry of an heir, Feb. 14. 1623, Rattray: but by the lateft decifions, the
apparent heir is, in the judgement of law, full proprietor of his anceftor’s
tacks, in which charaéter he may, by voluntary aflignation, make them over
to another, Feb. 16. 1739, Campbell, cited in Dict.ii. p.366. An apparent
heir of a tackfiman, even where the anceftor was not at his death in the pof-
{eflion, may infift in an action of removing againft fuch tenants of the lands
contained in the tack, as derive no right from that anceftor ; and if any
tenant ihall found his poffeflion upon an aflignation from him, the heir has
a good title to fet afide fuch aflignation upon any legal ground, without
the neceflity of a fervice, Tinw. Fune 28. 1754, Scot. 4thly, A right of re-
verfion is faid by Stair to require no fervice, 4. 3. ¢. 5. § 6. But it has been
already remarked, 4. 2. £. 8. § 21. that the apparent heir of a reverfer can-
not take fo much as the firft ftep that is neceffary for making good his re-
verfion, wiz. his ufing an order of redemption, till he be entered. - Zafly,
The fee of a land-eftate cannot be eftablithed without a fervice, even in one

* This point was determined in the cafe Mackinnon contra Sir Fames Macdonald.—— The e-
ftate of Mackinnon ftood devifed to John Mackinnon younger, and the heirs-male of his body ;
whom failing, to any other fon or fons of John Mackinnon elder, (father of John the younger),
according to their feniorities; whom failing, to John Mackinnon, leflee of Miffinith, and the
heirs-male of his body, &c.— John Mackinnon younger having died without male iffue, and
John Mackinnon elder having no other male iflue at the time, Mackinnon of Miflinith was fer-
ved heir male and of provifion to John the younger, took poffeflion, and fold part of the
eftate to Sir James Macdonald.— John Mackinnon elder having afterwards had fons, the guar-
dians of Charles the eldeft brought an adtion againft Mackinnon of Miflinith, for fetting afide
his retour and infeftment, and to have it declared, that their ward had right to the eftate in
virtue of the faid fettlement.—The court found, ¢ That Miflinifh’s right refolved and fell upon
¢ the puriuer’s birth; and therefore that it was competent for the purfuer, by fervice to his
¢¢ predeceflors, to enter to the pofitflion as effectually as if Miffinith had never been ferved heir
¢ to Mackinnon the younger.”—— Charles Mackinnon having accordingly been ferved heir to
John Mackinnon younger, brought two actions for fetting afide the fale by Miffinith to Sir
James Macdonald ; the firft on this ground, That the fale was made by Miffinith under a re-
folvable and defeaiible title ; the fecond on this ground, That the fervice of Miflinith was illegal
and erroncous while John Mackinnon elder was alive 5 and that therefore the fale was null, as
made a non habente poteftatem.—— The court fuftained the defences, and afloilzied, Feb.27.
17655 and the judgement was aflirmed upon appeal, Feb. 25. 1771.

who
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who is nomimatim fubftituted in an entail : for though, in bonds, a perfon
named immediately after the creditor, is not under a neceflity to confirm,
JSupr. §73.; yet in land-rights fuch nominatim fubftitute cannot be vefted in
the fee 7p/o jure, but muft firft be ferved ; becaufe property of lands once
vefted, cannot be tranfmitted but by writing ; the rule which obtains in
fome other countries, Mortuus fafit vivum, being quite repugnant to the ge-
nius of our law. And this holds in the {fubftitution, not only of proper feu-
dal rights completed by feifin, but of perfonal rights of land ; for a general
fervice is as neceflary to eftablifh a title to the laft, as a {pecial fervice to the
firlt, New Coll. ii. 23. & 114.

78. A general fervice carries to the heir the complete right of all the heri-
table fubjects on which the anceftor had not taken feifin, though he has
not eftablifhed a right to them in his own perfon by feifin : for fecing all
perfonal rights are ex fua natura tranfmiflible nter wives, by the owner to
the grantee, by fimple aflignation without {feifin, they muft alfo be effec-
tually tranfmitted from the deceafed to his heir by a fervice, which is the
legal method of conveyance from the dead to the living. From hence it fol-
lows, that if the heir thus ferved thould die before he had infeft himfelf on
thefe rights, his heir, if he wants to carry them, muft ferve heir to the laft
deceafed, becaufe they were laft vefted in him. But a {pecial fervice to
fubjeds on which feifin had followed, evanifhes, if the heir fhall die before
completing his fervice by {feifin ; becaufe the proper feudal right, which
was in the anceftor, cannot be carried out of his bereditas jacens to the heir,
but by feifin; and therefore the next heir muft ferve in thefe fubje&s, not
to the laft deceafed, whofe fervice became void by his death, in fo far as it
ivas {pecial, but to the firft deceafed, in whofe hereditas jacens the feudal
right ftill continued. ‘

" 79. Where the lands hold of the crown, the heir ferved in {pecial applies
to the chancery for iffuing a precept, which is granted of courfe, for in-
fefting him in the lands to which he is, ferved ; which, when the lands do
fiot hold burgage, can be directed to no other than the fheriff of the coun-
ty, who is charged with the care of the crown’s cafualties, and who is re-
quired by the precept to take fecurity from the heir for the payment of
them, before he be infeft. If the fheriff fhall refufe to give {eifin on the
precept, a new precept will, upon application to the court of feflion, be
directed to another as theriff in that part, 4 of Jederunt, Feb 15.1678.
The theriff who thus gives fifin, was by our old cuftoms intitled to a feifin-
ox as his fee ; but this perquifite is now generally paid in a fum of money,
more or lefs, according to the value of the lands. The vaflals of church-
lands who hold of the crown, as coming in place of the bifhop, in confe-
quence of 169o, ¢.2q. are exempted from paying this fee, where the valu-
ation of their lands does not exceed L. 200 Scots, 1690, ¢. 32. Ifa fub-
je@-fuperior refufed to infeft the heir upon his fervice, three confecutive
precepts iffued by the former practice from the chancery, commanding the
fuperior in different ftyles, and under different certifications, to infeft him,
in the fame manner and form as an apprifer or adjudger might have done ;
as to which, fee Hop. Min. Pr. §133. et feqq.; and if he ftill refufed, a pre-
cept iflued againft the next higheft or mediate fuperior, as coming in place
(Jupplendo wices) of the immediate one; and in this manner, the heir proceed-
ed from fuperior to fuperior, till he came to the fovereign; againft whom a
charge is not only improper, but unneceflary ; for the crown refufes no
vaffal 5 fee Dallas’s Styles, p. 234. But the heir may now, by 20 Geo. /1. ¢. 50.
obtain a warrant from the court of feffion, upon production of his fpecial
retour, to charge the fuperior to receive him on fifteen days notice. This
ftatute provides, that the heir muft at the fame time offer to the fuperior
Vou. IL 71 the
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the cafualties due to him by law, 7. e. the nonentry-duties and the relief ;
which indeed arifes from the nature of the right; for all fuch precepts,
whether directed to the immediate or mediate fuperior, are conditional,
waffallo faciendo fuperiort quod de jure facere oportet, Hop. Min. Pr. ibid.;
Fuly 29. 1624, L. Caprington. 'The fuperior may alfo decline giving obe-
dience to the charge, till the ancient title-deeds ot the eftate be fhewed to
him, that he may make out the precept for infeftment in the precife terms
of the provifions and limitations therein contained ; for fince the vaffal lies
under an obligation to exhibit to the fuperior the ancient writings of the
lands when demanded, no time can be more proper for it than when the
vaflal enters to thefe lands. v

8o. Where the fuperior himfelf has no more than a perfonal right to the
fuperiority, and confequently cannot give a valid and effectual feifin to an-
other, a charge againft him to infeft the heir would be fruitlefs ; the heir
therefore in {uch cafe muft charge the fuperior, agreeably to the direGtions
of 1474, ¢. §8. to obtain himfelf infeft in the fiaperiority within forty days,
that he may be in a capacity to enter the heir, under certification, that if
he fail, he fhall, as the a& exprefles it, lofe the tenant for his lifetime, z. e,
lofe the cafualties that may fall to him through the act or delinquency of his
vaflal, befide making up the damage that may be fuftained by him through
that failure. But the fuperior forfeits none of the fixed yearly duties pay-
able by the vaffal, as part of the penalty ; thefe not being properly cafual-
ties. Mackenzie in Ob/. on {aid af? 1474, mentions an act of {ederunt anno
1634, which declares the meaning of the ftatute to be, that the fuperior
fhall forfeit for his own. life, and not for his vaflal’s only : but that a& of
federunt is neither to be found in the colleGtion lately publifthed, nor in the
books of federunt. Where the immediate {uperior neglets to complete his
titles, notwithftanding the charge againft him, the heir may, asin the for-
mer cafe, proceed againft all the intermediate fuperiors between him and
the fovereign : but the mediate fuperior, who upon a charge given him en-
ters the heir of his fubvaffal, lofes none of the cafualties falling by his im~
mediate vaflal ; becaufe what he does is barely an act of obedience.

81. When a vaflal who fucceeds as heir to the fuperior, has, according
to the rules explained in this title, completed his right to the fuperiority,
or a fuperior to the property of the lands vefted in the anceftor, the two
rights, though they both meet in the heir, are indeed two diftinét eftates,
and muft continue to be enjoyed under different titles, and to defcend to
the different heirs to whom they were originally provided, till the property
Be confolidated with the fuperiority ; which is effected by the heir’s granting
procuratory of refignation for furrendering the lands to himfelf, in the man-
ner defcribed 4. 2. £ 7. § 19. But though this be the proper feudal me-
thod, it is the general opinion of lawyers and conveyancers, that where a
fuperior fucceeds to the vaflal, a precept of Clare conflat granted by the heir
as {uperior, for infefting himfelf in the lands, exprefsly purporting to be
granted for confolidating the property with the fuperiority, joined with the
inftrument of f{eifin proceeding upon it, and duly regiftered, is equivalent to
a refignation ad remanentiam.

'82. Though an heir can have no a@ive title to his anceftor’s eftate, with-
out fubje¢ting himfelf to his debts; yet he may become liable for the an~
ceftor’s debts, without having a right to his eltate, by doing certain acts
which the law has declared to infer a paffive title. The two moft confider-
able paflive titles proper to heritage are, geflio pro berede, which is an uni-
verfal one, and preceptio hereditatis, which is limited. Geftio pro berede, or
behaviour as heir, is a paflive title, by which an apparent heir becomes
liable for the whole of his anceftor’s debts, arifing from his fo behaving
himfelf with regard to the heritage of the deceafed, asnone other than an

heir

e



erskines large volume_combined.QXD_institute of the |aw42@w2014 14:18 Page 589

Tit. VIIL Of Succeflion in Heritable Rights, 587

heir legally ferved hath a right to do, . 20. pr. De adg. wel amit. bered.
This has been eftablithed by a cuftom as ancient as the inftiturion of the
college of juftice, and was introduced to prevent or difcourage the frequent
frauds practifed by heirs, who, though they continued their anceftor’s pof=
feflion, were, by our ancient ufage, liable only iz valrem of their intromif-
fions, Balf. p.231. ¢c. 29.5 Nov. 14. 1546, La. Dirleton, quoted by Stair,
b.3. 1.6, §2.

83. Gefto pro berede is inferred, firff, and moft commonly, by the heir’s
immixing, after the death of the anceftor, either by himfelf, his tenants,
ftewards, or others in his behalf, with any part of the lands, or other heri-
table fubjects to which he himfelf might have completed an acive title by
fervice, ex. gr. with the rents of the anceftor’s lands. This holds though
the lands had been adjudged from the anceftor during his life, if cither the
legal of the adjudication was yet current at the time of the heir’s immixtion,
Feb. 21. 1663, Hamilton, or if the anceftor died feifed, and in the pofleflion
of the lands. But if the adjudger was infeft, and in pofleflion, when the an-
ceftor died, the paflive title is excluded, Fuly 11. 1671, Maxwell. 'The heir’s
granting a leafe of the anceftors eftate, or his poffeflion of lands of which
the anceftor had a leafe not expired at his deceafe, infers behaviour. The
hufband’s intermeddling with the rents of an eftate in which the wife was
apparent heir; ought in equity to fubjeét him to this paflive title: for tho’
he himfelf is not the heir, yet as the law gives him the fole management of
his wife’s eftate, all pofleflion had by him in her name, ought ro bring Lim
under the like penalties with herfelf, had fhe been the potiefor; fee Fount.
Dec. 17. 1703, L. Limhill. Behaviour is inferred, 2dly, by the heir’s im-
mixing with the anceftor’s heirthip- moveables ; for thefe are,in queftions of
fucceflion, accounted heritage ; not only when he feparates the heirthip-
moveables from the reft, in which cafe he a&s dire@ly as heir; but when
he takes the pofleflion of any moveable fubje&, out of which part of the
heirthip may be drawn, without the warrant of a judge, Feb.21. 1663,
Stirling. But this paflive title may be elided by the defence, That the de-
ceafed was neither prelate, baron, nor burgefs, and confequently could
have no heiithip. . 3dly, It is inferred by the heir’s intermeddling with the
writings or title-deeds of his anceftor’s eftate : and the extending it to this
cafe was neceflary, that apparent heirs might not have it in their power to
cut off lawful creditors from their payment, by rearing up debts againft
them, the difcharges or acquittances of which lay in the anceftor’s charter~
cheft. It may perhaps be hard to reconcile the different decifions on this
point; butin all of them, great weight feems to be laid on the good or
bad intention of the heir: and, in general, it may be obferved, that paf-
five titles are not now {o ftrictly attended to as they were formerly. Where
the heir poffeffed himfelf of the charter-cheft, which is numen univerfitatis,
his amimus gerendi was prefumed, and therefore he was fubje@ed to the
paflive title, Gosf. Fune 28. 1670, Ehes; Fount. Feb. 26. 1698, Murray : but
if he carried off from the deceafed’s repofitories only particular deeds grant-
ed in his own favour, or where, from his making no ufe of the writings,
or from other favourable circumftances, there appeared no intention of be-
having, he was abfolved, Fuly 8. 1628, Dunbar ; Fount. Fan. 28. 1698,
E. dirly ; Fount. Fune 15. 1706, Diggles.

84. Behaviour is inferred, even without intromiflion, barely by the heir’s
making over to a third party, any fubject belonging to his anceftor, to
which he himfelf might have fucceeded as heir, or by his confenting to the
conveyance thereof made by another ; for fuch deeds have a direct tendency
to carry off from creditors part of their payment, Feb. 10. 1642, Fobnfton;
Fuly 30. 1672, Foulis. Granting difcharges of rents, or of debts due to the
anceftor, has the fame effect ; for the extintion of fuch debts in favour }cl)f
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the debtor, is as hurtful to the creditors of the anceftor, as the afligning

them over to others : but the fimple renunciation by the heir of all claim to
the fucceflion, in favour of the heir-male, or of provifion, infers no paf=

five title, though he fhould have got a valuable confideration for granting

it ; becaufe no right which might have been otherwife competent to credi-

tors, is either tranfmitted or extinguithed by fuch renunciation ; and the

creditors of the deceafed are in no worfe condition than before; Fuly §.

1666, Scot ; Fuly 19. 1676, Nevay.

85. The paflive title of behaviour or geffio is excluded, if the fubject in-=
termeddled with was truly no part of the eftate left by the deceafed. Thus
an heir immixing with the heirfhip-moveables of his anceftor who died at
the horn, after his fingle efcheat was gifted, and the gift declared, infers no
paflive title; becaufe thefe moveables belonged, after declarator, not to the
deceafed, but to the donatary, to whom alone the heir was accountable,
and not to the creditors, Dec. 22. 1674, Seton. By ftronger reafon, it muft
be excluded, if the pofleflion by the heir can be afcribed to a difpofition,
gift, or other fingular title in himfelf; ex. gr. if he has immixed with the
anceftor’s heirfhip-moveables as donatary to his efcheat; Feb. 1o. 1676,
Grant. Under the colour of this rule, it became a common practice for
apparent heirs to grant fimulate bonds to truftees, that adjudications might
be deduced upon them againft the anceftor’s eftate; after which they got
the adjudication made over to themfelves, and poflfefled the lands under
that fingular title, without reprefenting the deceafed. Againft fuch frau-
dulent practices, firft, the court of {feflion interpofed, by at of {federunt,
Feb. 28. 1662, fubjeGting the heirs, who thould poflefs upon adjudications
that had been led on their own bond, to a paflive title; and afterwards the
legiflature, by 1695, ¢. 24. By this ftatute it is enacted, that if an heir,
without being ferved, fhall poflefs any part of his anceftor’s eftate, or pur-
chafe any right affeGing it, otherwife than as higheft offerer at a judicial
fale, fuch pofleffion or purchafe thall be deemed behaviour as heir. This
enaétment was extended by former decifions to the cafe of a purchafe made
by the heir in the anceftor’s lifetime, provided he pofleffed under that title
after the anceftor’s death, Fount. Fune 7. 1710, Watfon ; Dalr. 117. But
by a later decifion, New Coll. ii. 192. it was found, that a purchafe made
by an apparent heir while the anceftor lived, and pofleflion affumed there-
upon before his death, excluded all ground of challenge upon this ftatute,
though the purchafer continued in the pofleflion after his death : fir/f, Be-
caufe fundry exprefilons are ufed in that claufe which difcover the legifla-
ture’s intention to confine the ena@ment to proper apparent heirs, whofe
anceftors are dead ; and, 2dly, Becaufe a variety of hardfhips, contrary to
the received rules of law, muft follow upon a contrary interpretation : one
ftrong inftance of which occurs in the cafe of a fon who is creditor to his
father, and enters into the poffeflion of his lands upen proper diligence,
and who, if the claufe reached to purchafers while the anceftor was yet a-
live, would be fubjected to an univerfal paflive title, merely for ufing the
legal diligence competent to all creditors. This is undeniable, that if the
anceftor was dead before the heir made the purchafe, the purchafing alone,
without the leaft pofleflion following upon it, {ubje&ts him pafivé, both
by the words and the intendment of the ftatute. If the heir fhall, before
the anceftor’s death, acquire a right to the property of his eftate from him-
{elf, there can be no room for the paflive title of geftio, (though perhaps there
may for that of preceptio hereditatis, {foon to be explained): for after the an~
ceftor is divefted, the eftate is no longer his, but the purchafer’s; and the
paflive title of behaviour is limited to fuch heritable fubjets as belonged to
the anceftor at the time of his death.

86. Behaviour
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86. Behaviour is alfo excluded, where the fubject intermeddled with by
the heir is inconfiderable, if there be no circumftances from which his in-
tention or ammus can be prefumed to defraud the creditors of the deceafed,
Nov.6. 1622, L. Dundas; for behaviour as heir is not tam facti quam animi,
l.20. pr. De ady. wel amit, her.: and therefore, upon the other hand, intro-
miflions, however {fmall, fubje@ the heir pafive, where an animus of im=
mixing appears, Hadd. March 8. 1610, Baillie. 'The heir’s voluntary pay=-
ment of his anceftor’s debt is not to be conftrued againft him into beha-
viour: for a ftranger as well as an heir may lawfully pay what is due by
another; and fuch payment, in place of being hurtful to creditors, is pro-
fitable to them, as it difburdens, and fo enlarges the fund of their pay=
ment, fan. 26. 1628, Comm. of Dunkeld. Nor does the purchafing of brieves
by the heir to enter, infer behaviour, though it fignifies a prefent purpofe
or intention to ferve heir, becaufe any man may alter his refolution before
it be put in execution, Fume 28. 1670, Eleis : nor an apparent heir’s aflu-
ming his anceftor’s titles of honour, nor the exercifing any office of high
dignity hereditary to the family, which carries with it no pecuniary inte-
reft; becaufe thefe being grants annexed by the crown to the blood of the
grantee, from a deleclus jamihe, are extra commercium, and fo may be en=
joyed by the heir without reprefentation, Harc. 31. Yet the exercifing any
hereditary office of profit, which may be bought and fold, and is confe-
quently adjudgeable, may be juftly deemed to infer this paffive title. Laft-
ly, As paflive titles have been received into our law, merely for the fecuri-
ty of creditors; therefore, where queftions arife concerning behaviour, a-
mong th%e different order of heirs, in which creditors have no concern, the
heirs are not liable to one another iz folidum, but are only accountable iz
walorem of their {everal intromiflions, Now. 20. 1630, Pride.

87. That apparent heirs might not, upon gratuitous difpofitions from
their anceftors, enjoy their eftates without being liable for their debts, the
paffive title of preceptio was introduced, by which an heir, if he accepts of
a grant from his anceftor, of any part, however {mall, of that eftate to
which he would have fucceeded as heir, is {ubjected to the payment of all
{uch debts due by the anceftor as were contracted previoudly to the grant.
It is called preceptio hereditatis, becaufe the heir, by fuch.acceptance, takes
the fucceflion before it opens to him by the death of the anceftor; fo that
this paflive title, as well as geflio pro herede, is founded on the heir’s im-
mixing with the anceftor’s heritage. But the two differ fomewhat in point
of time. In behaviour, the whole immixtion is after the anceftor’s death;
but in preceptio, the immixing is begun by the heir’s acceptance of the
right in the anceftor’s lifetime, and is only continued after his death. This
paflive title has been fuftained againft the heir, by his acceptance of the
gratuitous right from the anceftor, and poflefling upon it in his lifetime,
without the leaft act of pofleflion fubfequent to his death, Fuly 8. 1623,
Gray; and even by the heir’s bare acceptance, though he had made no ufe
of the right at any period of time, Dirl. 377. But thefe judgements appear
contrary to the common notions of a paflive title, which is a legal penalty
inflicted on the heir for fome irregular act done by him after the death of
the anceftor. Though therefore the heir thould have poffeffed upon the
right while the anceftor was alive ; yet if he repudiate it immediately after
his death, or abandon the fubjett to the creditors of the deceafed, he ought
to be fecure againft the paflive title: but he is doubtlefs liable in that cafe
to account to thofe creditors for all the profits of that right which he had
received during the life of his anceftor.,

- 88. The ground of this paffive title is, that the heir, by taking a gratui-
tous right to fubjects in which he is to fucceed to the granter, is confidered

Vour. IIL 7 K as
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as acknowledging himfelf his heir, and fo is liable in payment of all the
debts contracted by the granter before his own acceptance of fuch right;
and he is on that account called fucceffor titulo lucrativo poft contraitum debi-
tum : but he lies under no obligation to pay fuch debts as the granter may
contrac afterwards, not even thofe that may have been contradted in the
intermediate time between the heir’s acceptance of the right, and the per-
fe@ing of it by feifin, Feb. 1721, L. Aldic : for, as Stair obferves, &. 3. t.7.
§ 6. the paffive title is directed againft fucceflors titulo lucrative, qui titulus
¢ff poft contraltum debitum; and therefore has no place as to debts contracted
after the right or title is accepted of by the heir. And though, by this doc-
trine, creditors may be deceived, who have no means of knowing but by
the records, whether he whofe credit they are to truft, has granted any
right of his eftate to his apparent heir ; the granting rights to ftrangers is
liable to the fame inconveniency; and if it fhall appear that fuch rights are
kept latent, without feifin, on purpofe to defraud creditors, they may be
fet afide ex capite fraudis, St.ibid. Where the original ground of the obli~
gation againft the anceftor is prior in date to the right granted to the heir,
the heir is liable in payment of the debt, though its conftitution by bond
or decree fhould be pofterior to it, Spottif. p. 315. FJan. 14. 1634, Ogilvie;
Forb. MS. Fuly 22. 1714, Douglas. According to this view of preception, it
may without impropriety be accounted a limited fpecies of behaviour as
heir. The heir, where his pofleflion or immixtion is not founded on any
right granted to him by his anceftor, is fubjected univerfally by the paflive
title of proper behaviour; but where he poflefles under a grant from his
anceftor, the effeét of the paflive title becomes reftricted, as if the anceftor
had died immediately after executing the right, and {o extends to no debts
contracted by him afterwards.

89. The heir who incurs this paflive title muft be fucceflor titulo lucra-
tivo; and, of courfe, is not liable, if the right has been granted to him for
an onerous caufe. But it is not enough that the recital exprefles an onerous
caufe; for in rights granted wnfer comjunclas perfonas, creditors cannot be
hurt by the bare affertion of the granter in the recital, which may have
been inferted with a particular view to defend the grantee againft the paflive
title, Feb. 15. 1676, Hadden; Nov.29. 1678, Higgins. 1t the heir fhall
prove aliunde, that he has paid money for the right, it muft be confidered,
whether the fum paid bears any proportion in value to the fubje&t difponed.
If it do not, the heir is prefumed to have paid that trifle dicis caufa, on
purpofe to get quit of a paflive title. 1f the fum comes near the value,
though it thould not be fully adequate to it, he is fecure from the penal
confequences of preception: but the anterior creditors may fet afide the
right, in fo far as it appears to be gratuitous, upon the ftatute 1621, fo
that the heir thall be liable only in quantum lucratus eff, faid Nov. 29. 1678.

go. The paflive title of preceptio is inferred againit an heir, though the
right accepted of by him fhould have been granted for the fulfilling of a
marriage-contract; becaufe fettlements, or obligations to fettle, in a mar-
riage-contract, in favour of the heir of the marriage, are barely rights of
fucceflion, taking place only after the father’s death, and granted with the
implied burden of his debts ; and therefore the heir’s acceptance of a pre-
fent right to the fubje@ provided, during the life of the father, makes him
confidered as fucceflor titulo lucrativo, Feb. 22. 1681, More. But if, by a-
ny claufe in the contra@, a proper right of credit be given to the heir, ex.
gr. if the father binds himfelf to infeft him againft a day fpecified; the
heir, who thereby becomes the father’s creditor in the ftricteft fenfe, incurs
no paflive title by accepting of a right from him to the fubject provided,
more than he would do by taking feifin on the obligation, Nov. 29. 1678,

Higguns.
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Higgins. - This paflive title is extended to the cafe of rights granted to the
mediate apparent heir. A right, for inftance, granted by one to the eldeft
fon of his eldeft {fon, makes his grandchild who accepts of it liable precep=
tione, Fan.29. 1639, La. Smeton; becaufe, though he be not himfelf the
granter’s immediate apparent heir while his father is alive, yet he is, by
the neceflary courfe of law, aliogui fucceffurus to the granter.” But if oue
who has no iffue fhall grant a right of lands to his only brother, the bro-
ther, though he be at the date of the right next in fucceflion to the grant-
er, is not liable preceptiome, though the fucceflion fhould actually open at
laft to him; becaufe the granter might have afterwards had heirs of his
body who would have fucceeded preferably to the grantee, Dec. 22. 1674,
Seton.  According to this rule, a right accepted by a daughter ought not to
fubje@ her paffiveé, becaufe the granter might have afterwards had male if-
fue: yet a daughter who had thus accepted of a right from her father,
was made liable preceptione, Feb. 15. 1634, Orr; becaufe perhaps a fraudu=-
‘lent intention is more eafily prefumed in favour of one’s own iflue than in
favour of collaterals. A difpofition in favour of a ftranger, which the
grantee by a perfonal obligation declared to have been granted for the be-
hoof of the granter’s apparent heir, has been adjudged not to infer precep-
tion, Jan. 14. 1662, Harper: but this judgement appears inconfiftent with
the rule, Plus walet quod agitur quam quod fimulate concipitur, fince the inter-
pofition of a third party is in fuch cafe merely nominal. Preception may
take place in all heritage, even in heritable bonds, though thefe are not
properly feuda, Dec. 2. 1665, Edgar; Feb.7. 1679, Hamilton; and, on the
‘fame ground, it ought to be inferred, from the heir’s accepting a right of
leafe from his anceftor: but it is not inferred by his accepting a right to
moveables, becaufe the heir is not aliogui fucceffurus in moveables, faid
Feb. 7. 1679. Mackenzie, § 38. b. ¢. puts the cafe of a right granted by
the anceftor of heirfhip-moveables, which, he fays, does not fubje@ the
heir paffive : but fuch cafe can hardly be figured; for no right infers pre-
ception which does not afford to the heir a prefent title of pofieffion during
the anceftor’s life; whereas heirfhip is the beft of certain kinds of move-
ables, of which one is proprictor at the time of his death, and fo cannot be
poflefled, or even exift, till that period.

g1. The great particular in which thefe two paffive titles in heritage dif-
fer, is this, that behaviour is a wrongous and unjuftifiable intermeddling
by the heir with the eftate of his anceftor, without the order of law; and
confequently arifes ex delicto : and as no action grounded upon a delinquen-
cy is tranfmitted againft heirs, which has not been litifcontcited while the
delinquent himfelf was alive, irfr. b. 4. t. 1. § 14. that paflive title is not
tran{mitted againft the heir of him who has incurred it.  But the fucceflor
titulo lucrativo is not deemed to have done wrong; his acceptance is truly
equivalent to an entry as heir, by which he is underftood to have entered
into a quafi contradt with the anceftor’s creditors, and undertakes the bur-
den of his whole debts as they ftood at that time; and all ations arifing

from contract are tranfmiflible againft heirs, Harc. 65.
g2. On the other hand, the two paffive titles above mentioned agree in
the following particulars. Firft, Neither of them can affe& the heir, unlefs
the {ubje@s made over to or intermeddled with by him be fuch as he
would fucceed to; for it is his behaviour as heir, or his acceptance of rights
in which he 1s alioguz fucceffurus, that founds thefe paflive ticles. Hence an
heir of entail, though he thould accept of a right of lands not contained in
the entail, is not liable in a paffive title; becaufe not he, but the heir of
line, is to fucceed to thefe lands : neither does an heir male or of entail
incur the paffive title of behaviour, though he fhould immix with heirthip~
' moveables,
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moveables, becaufe it is the heir of line who fucceeds to heirfhip. On the
fame ground, if the purchafer of an heritable fubject thall take the right,
not to himfelf, but to his eldeft fon, the fon’s acceptance of the right in
his father’s lifetime, or even his immixing with the rents after his death,
cannot fix a reprefentation againft him; becaufe, as the father was at no
-period vefted with the right, the fon could not be his heir in it. In this
particular alfo the two paflive titles agree, that neither of them ought to be
farther extended againft the heir than if he had been actually ferved; for,
‘as Mackenzie exprefles it, a copy ought to go no farther than the original :
the only reafon for introducing paflive titles was, that creditors might not
fuffer by the devices of heirs who wilfully ftood off from entering; and
therefore, if the heir who incurs a paflive title be made liable as if he had
entered, the creditors of the deceafed can demand no more. This is ac-
knowledged by all in the cafe of an heir liable preceptione, who, becaufe his
obligation is confidered to arife ex contractu, has an alive title in virtue of
the right granted to him by his anceftor ; by which, not only the benefit of
difcufling, but an aion of relief, is competent to him againft the execu-
tors of the deceafed, or any other order of heirs who are primarily liable
for fuch of the anceftor’s debts as have been paid by him, in the {ame man-
ner as if they had entered. ‘But as to behaviour, which is a paflive title
properly vitious, Stair affirms, &. 3. £. 6. § 19. that the heir who incurs it
‘1s even in a worfe cafe than if he had entered, fince heirs liable pafivé ex
delicto have no a&ive title to purfue.. But though this {hould be admitted
as a good reafon why fuch heirs are not intitled to an action of relief, as
to which, wid. infr. t. 9. § §5. it cannot bar them from the benefit of
difcuffion; for that being merely an exception pleadable againft a purfuer
who has not firft difcuffed the heirs more directly liable, requires: no a&ive
title: and even as to the right of relief, itis admitted, /Joc. cz¢t. that:the cre-
ditor who has received payment from fuch heir, may be compelled by the
Jjudge to aflign over the debt in his favour, by which he may obtain that
relief indire@ly, by fuing the executors in the name of the cedent, which
the law denies to him directly, unlefs it be prefumed from circumfitances,
that the heir’s geffio was attended with fraud, or in other refpets unfa-
vourable. It has been obferved fupr. § 87. that behaviour and preception
agree alfo in this, that in both, fome intromifflion or immixtion muft ap-
pear after the death of the anceftor.

93. There are yet two or three other paffive titles in heritage which de=
ferve fome notice. Firft, Where an heir is cited in an action for payment,
-as reprefenting his anceftor, he incurs a paffive title, if he fhall offer any
peremptory defence againft the debt; ex. gr. of payment or prefcription :
for he has no intereft to object againft the validity or fubfiftence of the debt,
unlefs he be liable in payment of it as heir ; and theretore the bare plead-
ing of fuch defence is an acknowledgement that he reprefents the deceafed,
Dalr. ¢8. 147. But a defence which is offered merely to exclude the pur-
fuer’s title, or to prove an allegation, without founding on any right that
was in the anceftor, infers no paflive title, Kames, 7. In like manner, an
heir who is charged by his anceftor’s creditor to enter, if he neither enter,
nor renounce the fucceflion, is liable in a paflive title, and may be fued

. perfonally for the debt. But neither of thefe paflive titles reaches farther
than to the fpecial debt upon which the a&ion or charge is founded; for
the only deed from which the reprefentation is inferred is private, and
done in confequence of a procefs or ftep of diligence at the fuit of a parti-
cular creditor, Dirl. 223. The paflive title which is incurred by the heir’s
neglecting to renounce, does not operate till decree pafs againft him; and a
renunciation offered even after decree, if the decree be in abfence, intitles

: the
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the heir to a fufpenfion of all diligence, either againft his perfon or his
proper eftate, that may proceed on the debts due by his anceftor : but the
heir’s renunciation will not be received, if he have already behaved as heir,
or have, by incurring any other paffive title, done fomething inconfiftent
with renunciation, or if the anceftor’s eftate is adjudged for the heir’s pro-
per debt; in which laft cafe, the heir mufl clear off that debt before his
renunciation be admitted ; for his allowing adjudication to be led on his
own debt, againft his anceftor’s eftate, is juftly deemed immixtion, as it di-
minifhes the creditor’s fund of payment, by applying part of it to extin-
guifh an obligation properly due by himfelf.

94. Two paffive titles in heritage have been introduced by {pecial fta-
tute, 169§, c.24.: the one unwerfal againft apparent heirs who fhall pof-
fefs any part of the anceftor’s eftate, under a title vefted in the perfon of any
fuch near relation as thefe apparent heirs may alfo fucceed to as heirs ;
and this fort requires no illuftration: the other is limited, by which an
heir pafling by his immediate anceftor who had been three years in poflef-
fion, and ferving himfelf heir, or fucceeding by adjudication on his own
bond to one more remote, ex. g7. pafling by his father, and entering to his
grandfather, is declared liable for the debts and dceds of the interjeGed
perfon, to the value of the eftate to which he enters.  For underftanding
this, it may be obferved, that by the principles of the Feudal law, it be-
hoved an heir who was to enter by a {pecial fervice, to pafs by fuch of
his anceftors as had poflefled in the barc right of apparency, and to ferve
to that anceftor, however remote, in whom the property was laft vefted,
and in whofe hereditas jacens it muft have remained till titles were made up
to it from him ; and confequently fuch entry could not fubjeét the heir to
any penalty or paflive title. As this bore hard on the creditors of the in-
terjected perfon, who might think themfelves fecure in contra&ting with
one whom they faw for years together in the poflefiion of an eftate, and
from thence conclude, that it was legally vefted in him, this paflive title
was introduced, contrary to the genius of the feudal {fyflem, for the relief
of thofe creditors who were by that manner of entry frequently deprived
of the fund from which they propofed to recover payment. As this fta-
tute is corre¢tory of our feudal maxims, it has received a ftrit interpreta-
tion. The heir is indeed fubjected, in confequence of it, to the rational
deeds of the perfon interje&ed, ex. gr. to provifions by marriage-contra&,
becaufe thefe are in mott refpedts put on a footing with onerous deeds,
Kames, 44.; but he is laid under no obligation to fulfil his gratuitous deeds,
though the ena&ing words are general, debts and deeds, Kames, 74. Hence
alfo, where the interjected perfon was a naked fiar, and had pofleffed only
civiily through the liferenter, fuch pofleflion was not accounted fufficient to
fubje the heir who pafied him by to this paflive title, Falc. 1. Fune25. 1745,
Bogle. Laftly, Becaufe the only two cafes guarded again{t by the ftatute are,
the heir’s entering to his remoter anceftor, and completing his titles by adju-
dication upon his own bond ; therefore where the heir, in place of doing
any of thefe, chufes to poﬁ‘cfs the lands in the right of apparency, he has
been, by repeatcd decifions, abfolved from the paflivetitle of the {tatute, Home,
6.; Kames, Rem. Dec.23.5 New Cull. 1. 121. N°1. If thefe judgements are
to be obferved as a rule, the heir may enjoy the rents to perpetuity, without
hazard of a paflive title, provided he takes care not to ferve heir ; and this
device, as it is in the power of every heir, muft render the ftatute, which
was {0 well intended, of little ufe. On the fame ground, if the interjected
perfon has not pofieffed as apparent heir, nor as heritable proprietor, biit
in virtue of a fingular title derived from a third perfon, and preferable to,
and exclufive of the right of apparency, and has at the {fame time openly a-

Vo, II. 7 L {cribed
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feribed his poffeffion to that fingular title, the heir next fucceeding falls not
within the ftatute : but if the creditors are kept from the knowledge of
fuch title, or if the title be of a private nature, and latent, the onerous debts
of the interjected perfon are effeCtual againit the fucceeding heir pafiing by,
New Coll. ii. 224. The heir who by thus pafling by is fubjeCed to a pai-
five title, has the benefit of difcufiion; fo thart the creditors of the inter-
jected perfon muft difcufs all the debtor’s reprefentatives, before the heir
can be condemned, Nov. 13. 1712, Vint; and if the heir fhall have made
payment, without pleading that exception, action of relief is competent to
him againft thefe reprefentatives, Kames, 75.

95. Our moft ancient law, from a jealoufy of the weaknefs of mankind
while under ficknefs, and of the importunity of friends in that conjunéture,
has declared, that all deeds affecting heritage, if they be granted to the
prejudice of the heir by a perfon upon deathbed, 7. e. after contra&ing that
ficknefs which ends in death, are ineffe@ual, Reg. Maj. lib. 2. ¢. 18. § 7. et
J2qq9. unlefs where the debts due by the granter have laid him under a ne-
ceflity to alienate his lands, St. Gul. ¢. 13. § 2. The term properly oppofed
to deathbed is liege pouffie, by which is underftood a ftate of health ; and it
gets that name, becaufe perfons in health have the legitima potefias, or law-
ful power, of difpofing of their property at pleafure. In handling this fub-
jec, it fhall be fir/? explained, what conftitutes a deathbed-~deed ; 2d/y, what
deeds are ftruck at or affected by the law of deathbed ; and, 34/, to whom
the reduction of deathbed-deeds is competent.

96. As to the fir/l, It is fufficient to conftitute a deathbed-decd, that the
granter laboured under the diftemper of which he afterwards died, imme-
diately before figning it ; for if the two extremes be proved, of ficknefs go-
ing before, and of death following, the reft is inferred, by what lawyers
commonly call a prefumptio juris, which may doubtlefs be elided by a po-
fitive proof to the contrary : but pofitive evidence brought, that the granter
was not confined to his bed at the time of figning the deed, does not elide
it, nor exclude reduction ex capite lefti, St. b. 3. t. 4. §28. wver/. 1o come
then ; and, As to the third; nor is it {ufficient, on the other hand, to
conftitute a deathbed-deed, that the granter died in a few days after
figning it, unlefs the purfuer bring proof that he was on his death-
bed at that precife time, or at leaft immediately before, Nov. 12. 1751,

for it is very peflible that he might have beea
liege poyflie when he granted the bond, and the moment after feized
with an illnefs, which cut him off fuddenly. Any diteafe which mav
bring death after it, though it thould not be a morbus fonticus, which affe@s
the judgement or the whole body, falls under the law of deathbed, Far. 7.
1624, Shaw ; ex. gr. broken bones, Feb. 25. 1668, Dun; a running fcre,
Fount. Feb.20. 1694, La. Scotfloun ; or a paralytic illnels, Fuly 30. 1633,
Richardfon *.  The legal proof of convalefcence or recovery of the granter’s
health is, by law, confined to one particular charaéter, the going to, or
coming from kirk or market unfupported ; fo that though the granter, at-
ter figning the deed, had tranfa&ed his bufinefs at home, or walked aboat
as formerly, or even made vifits at {fome diftance, none of thofe a&s are
deemed fufficient to give force to the deed, Feb.7. 1671, Laurie; Fount. Nuov.
25. 1687, Keiry; Harc. 648. The granter’s going either to kirk or marke:, is
a good defence againft reduction, Fune 28. 1671, Cred. of Balmerino, even 1::0°
he thould go on horfeback ; but if he go on foot, he muft not be fuppor: d,
or lean on any perfon by the way, unlefs he has been accuftomed, when in

* See Kames, Rem. Dec. 22.
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health, to make ufe of fuch afliftance: and if his going thither appear to
be done with a fpecial view to give validity to the deed, a more flender
proof of fupportation will be received as evidence of it; for which reafon
Lord Stair, ibid. advifes thofe ladies who arc to go to church, with a view
of fecuring a deed from challenge ex capuite leciz, to lay afide fuch preroga-
tives of quality as may afford any prefumption of bodily weaknefs. The
going to kirk or market muft be performed at the ftated days and hours
appointed for divine fervice, or for public markét, that {fo the granter may
be expofed to the view of a fufficient number of unbialled witnefles, A7 of
Sederunt, Feb. 29. 1692. This legal prefumption of convalefcence is fo ftrong,
as not to be defeated but by a pregnant proof that the granter was la-
bouring under the weight of his diftemper when he went thither, Fel. 26.
1669, Pargillies ; Fount. Dec.§. 1711, Crawfurd; Feb. 1692, Grabam, cited
by Stair, 4. 3. t. 4. § 28, werf. As to the fixth. By our former practice, the deec

was “efteemed to be granted iz lecfo, if the granter was fick at figning it,
though he had furvived that ficknefs ever fo long, if he had not afterwards
gone to kirk or market. This confined the proof of convalefcence within
too narrow bounds: it is therefore declared, by 1696, c. 4. that the grant-
er’s living fixty days after the date of the deed, fhall be fufficient to exclude
the exception of deathbed, though, during all that time, he fhall not have
gone ecither to kirk or market. Deeds done to the heir’s prejudice, by one
under fentence of death, are equally fubject to reducion, as if the granter
had been on deathbed ; and as holograph deeds not attefted by witnefles,
bills of exchange excepted, prove not their own dates in a queftion with
the heir, fupr. t.2. §22. they are confequently prefumed to have becn
granted in lefto.

97. As to the fecond point, What rights may be fet afide ex capite leciz, the
general ruleis, That all gratuitous deeds, making over or burdening {fub-
jeCts to which the heir would have fucceeded, had they not been fo convey-
ed, or from which the heir would have received any benefit, or which terd
in any degree to the heir’s prejudice, whether deeds of alienation, convey-
ances, or difcharges, Feb. 24. 1624, Donaldfin, may be reduced on the head
of deathbed. And though the granting of leafes, when limited to a mode-
rate endurance, may be confidered merely as an ordinary a& of adminiftra-
tion ; yet a leafe granted  leclo for three nineteen years, was fet afide at
the fuit of the heir, as a prohibited alienation, Dec. 1733, Chryfliefon. It
is not, however, a fufficient defence againft reduction in all cafes, that the
‘deed i2 lecto is onerous ; for if it be alfo voluntary, 7. e. fuch as the grauter
lay under no antecedent legal obligation to perform, the deed will be fet afide.
Thus, a fale of lands executed by the proprietor m flecto, is {fubjel to re-
dudion, though the purchafer thould have paid full value for it, if the keir
be hurt either by the bargain itfelf, or by the anceftor’s diifipating the price
gratuitoufly to ftrangers: but where the anceltor has validly obliged him-
{elf in liege poufiie to grant a deed, the deed granted i /lec?o, in confequence
thereof, 1s fecure againft reduction ; becaufe the granter by that prior obli-
gation became a proper debtor to him in whofe favour the deathbed- deed is
afterwards granted. Nor is it contrary to this rule, that a deed granted .z
Jecto, in corroboration or fecurity of a lawful and proper debt, falls not un-
der this law, though the granter fhould have been under no prior obliga-
tion to grant it ; becaufe fuch fecurity is not prejudicial to the heir who is
bound in the payment of all his anceftor’s debts, independent of any po-
fterior fecurity corroborating them ; for it is an eftablifhed rule, That t:e
deed, if it be onerous, and not hurtful to the heir, is not reducible, Where
the deed in lecto is granted only in part for the payment of fuch debts, it
is indeed fecure againft redudtion as to that part, but may be reduced ex

Cupil®
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capite lefli as to the remainder, Fam. 7. 1624, Shaw. Thefe fecurities,
though they are effeGtual to the creditors in them, cannot hurt the heir’s
intereft in a queftion with the executor; for the executor muft relieve the
heir, by repayment to him of the moveable debts that were extinguifhed
by fuch alienations or conveyances, in fo far as the free executry {hall ex-~
tend. The rationality of a d:ed does not exclude the heir’s right of reduc-
tion ; for though it thould be fo far grounded in equity, as even to create
an obligation againft the anceftor to grant it, yet that obligation, if it be
merely natural, and fo not producive of an action, is confidered as gra-
tuitous, and confequently the pofterior deed lies open to reduction. Thus
a father cannot iz lecfo provide his younger children in reafonable portions,
becaufe that is a debt which, however equitable, he could not have been
forced to acquit himfelf of, by any a&ion at law, Kames, 27.5 New Coll. ii.
55.: but he can effectually fettle a fum for their alimony during their mi~
nority, even on deathbed; becaufe a father’s obligation to maintain his mi~
nor children is not merely equitable, but may be likewife the foundation of
an action. Hence alfo a hufband may in lecfo fettle a jointure on his wife,
if itdo not exceed the legal terce, becaufe fuch provifion is confidered as
the deed of the law, Fan. 21. 1668, Shaw : fee Home, 30.; New Coll. ii.
147.
¢8. Though the law of deathbed does not firike in the general cafe a-
gainft the alienation of moveables, that rule fuffers feveral exceptions.
Firft, A difpofition of moveables in which heirfhip is included, is fubject to
redu@ion, as hurtful to the heir; for heirthip-moveables defcend to the
heir. 2d/y, A moveable bond fecluding executors cannot be afligned up-~
on deathbed, becaufe fuch bonds alfo defcend to the heir; wid. fupr.
§ 20. 3dly, The alienation in lecfo of any part of the conqueft during the
marriage, which is provided to the heir, though the fubjet of it fhould
be moveable, may be fet afide by the heir who would have fucceeded to it
had there been no alienation, Kames, 32. 4thly, Since moveable debts may
be the foundation of legal diligence, by which the heritage may be affected ;
therefore a moveable bond, or an aflignation to a moveable debt granted i
lecto, where the moveable eftate of the granter is not fufficient for fatisfying
his perfonal debts, may be reduced by the heir, that {o the moveable eftate
may be enlarged, and the heritage protected againft the diligence of per-
fonal creditors, Fuly 22. 1707, Cowie. As an anceftor can neither alienate,
nor aflign i lefto to the heir’s prejudice, neither can he, by a deed merely
voluntary, alter the nature of any fubje& on deathbed to the prejudice of
the heir, fo as from heritable to make it moveable. But if the heir fhall be
excluded from the fucceflion by an irrevocable deed i liege pouftie, he can-
not be heard to complain againft any fubfequent deed that may be granted
on deathbed, in the exercife of {pecial powers referved by the granter in
the firlt deed ; for by the irrevocable deed i liege poufiie in favour of a
ftranger, the heir of the granter lofes the character of heir, and {fo has no
intereft to fet afide any pofterior deed. But the difpofition of an eftate,
though granted in liege pouflie, if it be revocable, neither conveys any right
to the grantee, nor divefls the granter’s heir of the character of heir: its
effect is {ufpended till the granter’s death; and therefore, where it is ac-
tually revoked, the heir’s right is the fame as if the deed had never exifted;
confequently, he may purfue redu@ion of any fubfequent deed done in /ecto
to his prejudice, Dalr. 86.5 Falc. 1. 257. Where one m liege pouflie makes
over his eftate to his heir, with a referved faculty to revoke or burden it at
any time of his life, and afterwards exercifes that faculty on deathbed, the
heir, if he has not accepted of the difpofition, may bring a reduction of the
deed by which the faculty was exercifed, as being granted i /lecfo to his

prejudice;
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prejudice: but if he has done any ac importing an acceptance of the deed
in which the faculty was referved, he cannot challenge the exercife of it
upon deathbed ; for his acceptance of the difpofition, with its refervations
and conditions, makes him a difponee; and difponees have not the privi-
lege of heirs, and, of courfe, have no right to bring reduions ex capite
lecti.  Such referved powers, to revoke or burden at any time of the grant-
er’s life, may be exercifed on deathbed, though the words etiam in articulo
mortis fhould be omitted, Fune 22. 1670, Douglas; fee the above-cited deci-
fion, Dalr.86. Nay, though a power fhould not be exprefled in the facul-
ty, of exercifing it at any time; yet if there be no limitation of time {peci-
fied init, the granter may exercife it properly i lecto, New Cull. ii. 134.
See upon this point New (oll. i. 136. ‘

99. As to the heirs who are intitled to this right of reduction; it is not
only competent, fir/?, to the immediate heir, who would have fucceeded to
the fubject difponed, and in whofe favour the law of deathbed was chiefly
introduced ; but, 2d/y, to a remoter heir, as {foon as the immediate heir
dies, if, in a deathbed-fettlement, he thould be excluded from the fuccef-
fion, by the fubftitution of a ftranger next after the immediate heir: for as
fick perfons may be more eafily prevailed upon to difappoint a remoter heir
than the immediate, the fanction of the law ought alfo to guard againft
that mifchief which is likelielt to take effe@, Kames, 33. §ult.* Bur where
the immediate heir confents to or ratifies the deed, it not only excludes the
confenter himfelf from bringing it under challenge, but every remoter heir,
Reg. Maj. hb. 2. c. 18. § 10.; either becaufe the concurrence of the imme~
diate heir removes all fufpicion of the deed having been extorted by impor-
tunity ; or becaufe the fame effe¢t is given fictione juris to his confent or ra~
tification, as if the dying perfon had made over the fubjec abfolutely to the
immediate heir, and he, after the anceftor’s death, had conveyed it to the
ftranger who was fubftituted in the deathbed-fettlement. But the heir’s
figning witnefs to the granter’s fubfcription of a deed #n /effo does not imply
his confent : for though, in the general cafe, the atteftation of a fubferip-
tion by a near relation of the granter, is regarded as prefumptive proof of
the attefter’s knowledge of the contents cf the deed, and therefore infers his
approbation, #. 3. § 48.; yet the granter’s authority over the heir, and the
heir’s dependence on him, create a prefumption that the heir attefted the
deed in lecto, even admitting that he knew the contents, from the fear of in-
curring the anceftor’s difpleafure, Dalr. 47. The heir can, by no antece-
dent general writing, renounce his right of reduction, and thereby give
validity to all difpofitions that may be afterwards granted iz /e¢o to his hurt,
Dec. 4. 1733, Inglis; for few heirs, for fear of being difinherited, would
dare refufe to fign fuch renunciations; fo that the fuftaining them would
utterly defeat the law of deathbed, and no private renunciation or confent
can authorife perfons to act againft a public law.

100. The right of reduion ex capite let is introduced in favour of that
heir who was alioqui fucceffurus in the fubje@t alienated by the deathbed-
deed. As therefore the heir of line fucceeds where no deftination excludes
him, the right is in fuch cafe competent to him alone. By the fame prin-
ciple, if the deed fhould relate to lands that had been formerly fectled on
heirs of entail, or of a marriage, reduction is competent, not to the heir of
line, but to the heir of entail or provifion : and fuch deed is fubject to re-
duction, though the fucceflion had been formerly fettled in a way that was
truly hurtful to the granter’s family, Kames, 32. or though the inveititure
thould be altered by the deathbed-deed in favour of the heir of line ; for in
the cafe of fubjects provided to fpecial heirs, the heir of line is accounted a

* Sce Home, 158.
VYor. IL 7 M ftranger.
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firanger. 'Though this privilege be competent to heirs of provifion, yet the
heir, where his right refts on an obligation by the father not fulfilled, can-
not bring an a&ion for fetting afide any deed granted by him countera&ing
it ; fince unlefs there be a fpecial fubject altually fettled on him, to which
he may fucceed as heir, his fervice muft be inept or incongruous. The
only proper method, therefore, to make fuch right of credit effe¢tual, is by
an action againft the father’s reprefentatives for fulfilling his obligation,
Dec. 16. 1738, Campbell. Redution ex capite lecti is competent, not only
to the heir himfelf, but to his creditors, who may transfer it to themfelves
by ‘adjudication; or even without adjudication may, in the opinion of
moft lawyers, bring directly an action of reduction, libelling upon their
intereft as creditors to the heir. One might reafonably conclude, from the
genius of our law, that if reduction be competent to the anceftor’s heir, it
muft be competent to the anceftor’s creditors alfo, as our law even favours
creditors before the heir. It hath been adjudged however, Dalr, 110. that
the anceftor’s creditors are not intitled to an a&ion for fetting afide fuch
deeds as had been either confented to or corroborated by the heir; proba-
bly upon this ground, that the law of deathbed was intended for the be-
nefit of the heir only, not of the granter himfelf: but the court in that
cafe referved to the creditors their right of redu@ion upon the act 1621, if
the granter was infolvent when he fubfcribed the deed. By the older prac-
tice, the heir had no right before his entry to bring either a reduction ex
capite lecti, or any action whatever which was not barely pofleffory,
March 16. 1637, L. Edmonflon.  But it has been long the general opinion,that
that privilege is one of thofe which are competent to heirs in the right of
apparency, at leaft in thofe cafes where the deathbed-deed is an effectual

bar to the heir’s entry, Feb. 23. 1676, Appar. beir of Heriot.
1o1. The proper method for affeting the heritable eftate of a perfon de-
ceafed, either for his own debt, or for that of his heir, has been explained
Supr. b. 2. t. 1. Though, by our former law, the heir’s creditors
who ufed the proper fteps of diligence, were intitled to the fame degree of
preference upon the anceftor’s eftate as if they had been the anceftor’s cre-
ditors; yet equity teacheth, that every man’s eftate thould be fubject in
the fir{t place to the payment of his own debts.* Upon this ground, the
Romans admitted of a {eparation of the eftate of the deceafed from that of
the heir, with a preference to the creditors of the deceafed as to his proper
eftate, provided they demanded fuch feparation within five years from his
death, 4 1. § 1. De feparat. After their example, our legiflature, by 1661,
c. 24. preferred the creditors of the deceafed before thofe of the heir, on
their debtor’s eftate, if they ufed diligence againft it within three years
after his death. This diligence muft be not only begun but perfected
within the three years, Harc. 773. otherwife the creditors of the heir
might be for ever excluded from their right of attaching that eftate, by the
imperfect diligence of the creditors of the deceafed, St. 4. 2. #. 12. § 29.;
and therefore the heir’s creditors may, after that period, attach their
deceafed debtor’s eftate for their own payment. This limitation of three
years is not a proper prefcription, by which the right of action, that would
of its own nature have been competent for a longer courfe of years, is con-
fined to a thorter period. It is a ftatutory privilege conferred on the credi-
tors of a perfon deceafed, who had no fuch privilege before, under con-
dition that they fhall ufe due diligence within the time exprefled in the
ac. The three years therefore are not to be computed according to the rule
of prefcription, Contra non walentem agere mon currit prefcriptio, but they
muft,
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muft, in every cafe, be reckoned down from the death of the anceftor, in
the precife terms of the ftatute, Dec. 19. 1678, Paterfon *.

102. By a pofterior claufe of the fame act, no difpofition of any part of
the anceftor’s eftate, granted by the heir within a year after the anceftor’s
death, is valid, in fo far as it may be hurtful to the creditors of the ancef-
tor. This is declared in general terms, without diftinguithing whether
the anceftor’s creditors have or have not ufed diligence within the three
years, and feems to have been inferted in the laft claufe of the a&, pur-
pofely to fave it from falling under the triennial limitation eftablithed by
the firft part of it, Fal.i.219. Such difpofitions, even when they are

- granted after the year, {feem by the firft part of the ftatute to carry this
implied burden with them, that they fhall have no force in competition
with diligences ufed by the anceftor’s creditors within the three years; and
if it were otherwife, the creditors of the heir would have more bencfit by
a voluntary difpofition from him, than by legal diligence ; {ee Harc. 144.
The only view of the legiflature in this enactment, was to favour the cre-
ditors of the anceftor before thofe of the heir ; and therefore the a& ought
not to be fo interpreted; as either to make the condition of the anceftor’s
creditors worfe, or that of the heir’s creditors better than before. Hence
it does not bar the heir from difponing, even within the year, any part of
the anceftor’s eftate to a creditor of that anceftor ; nor has-any creditor of
the heir an intereft to objet againft a right granted by that heir, to another
of his creditors, though it thould be within the year, Harc. 773. Itis e~
vident from the ftyle of this act, that it relates only to heritable rights ; for
the words made ufe of in it are, apparent beirs, retours, infeftments, real e=

States, without the leaft mention of executors, confirmation, or moveable
fubjects ; and the preference in moveables is fettled by different rules, A of
federunt, Feb. 28. 1606235 1695, c.41. This opinion, that the ftatute 1661
enacts nothing concerning moveables, is confirmed by a decifion, Fune 17.
1712, Ker: and though Mr Forbes makes our fupreme court to extend that
act to moveable rights, in a cafe, Feb. 9. 1711, Grabam, the only point there
determined, viz. that the creditors of the fiar or inftitute in a bond are
preferable to thofe of the fubftitute, would have received the fame judge-
ment, though that act had not been made; wid. Bankt. b. 4. t. 43. § 3.

TIT. IX.
Of Succeflion in Moveables.

OvEABLE fubjeéls are, upon the death of the owner, whether dying
teftate or inteftate, put under the adminiftration of perfons authori-
fed by law to execute either the actual or the prefumed will of the deceafed,
who are therefore ftyled executors ; and hence the fubje& of moveable fuc-
ceflion is called executry : but the appellation of executors is fometimes ap-
plied defignativé, to thofe who are barely intitled to the moveable fucceffion
of the deceafed ab inteflato, and have a right to claim the office of execu=
tors, if they fhall think proper. Thus bonds are commonly taken payable
to the creditor, his heirs and executors.
2. The order of fucceflion in moveables ab mteffato, is the fame as in he~

* By a later decifion it was found, That the defuné’s creditors ought to do exaé and com-
plete diligence, unlefs they could make it appear, that their diligence was retarded without any
Jault of theirsy Harc. 773.

ritage,
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ritage, with the following limitations or exceptions. Firf, It is an univer-
fal rule in the legal fucceflion of moveables, that the next in degree of blood
to the deceafed, or the next of kin, {ucceeds to the whole; and if there be
two or more equally near, all of them fucceed by equal parts, without
the prerogative which males enjoy above females in the fucceflion of heri-
tage, or any right of primogeniture in the eldeft male above the younger.
2dly, The right of reprefentation in heritage, by which remoter heirs repre-
fent their afcendents, explained fupr. ¢. 8. § 11. has no place in the {fuccef-
fion of moveables. Thus, where one dies without iffue, leaving two fifters,
and a nephew or niece by a third fifter deceafed, the two furviving fifters
fucceed to the whole moveable eftate, excluding the child of the fifter pre-
deceafed : and in the fame manner, immediate children furviving, exclude
the granichildren by a child predeceafed. Yet in queftions between the
full and the half blood, reprefentation is admitted even in moveables.
Thus, where one deceafed leaves a fifter confanguinean, or by the father
only, and a nephew by a fifter-german, or full fifter predeceafed, the ne-
phew, though more removed by one degree from his uncle than the fifter
by the half-blood, {hall take the whole moveable fucceflion, as reprefenting
his mother, who was fifter to the deceafed by the full-blood, Fuly 4. 1729,
Gemmil, obferved in Dict. 1i. p. 3g8.

3. Where the eftate of the deceafed confifts partly in heritage, and part-
ly ih moveables, the proper heir in heritage has no fhare of the moveable
eftate, if there be others as near in degree to the deceafed as himfelf. Thus,
in the line of defcendents, the eldeft fon gets the whole heritage ; and alt
the other children, whether fons or daughters, divide the moveable eftate a-
mong them  capita. Thus alfo, in the collateral line, that brother, who,
as heir at law, is intitled to the whole heritage, is excluded by his other
brothers and fifters from any fhare of the moveable fucceflion. But where
the heritable eftate of the deceafed is {o inconfiderable in proportion to the
moveable, that the heir finds it his intereft to renounce his exclufive claim
to the heritage, and betake himielf to his right as one of the next of kin,
the law allows him to collate or communicate the heritage with the other
next of kin, who in their turn muft collate the executry with him ; fo that
the whole. eftate belonging to the deceafed is thrown into one mafs, and
diftributed by equal parts among all of them. And even though the heir
be not one of the next of kin, ex. gr. if he be a grandfon by the eldeft fon
of the deceafed, he feems intitled to the privilege of collating with the de-
ceafed’s immediate children; for fince he fucceeds to the heritage, as re-
prefenting his father, who was one of the next of kin to the deceafed, he
ought to enjoy all the privileges which would have been competent to his
father as heir, had he furvived the grandfather. Where the deceafed leaves
only one child, he is both heir and executor without collation ; for where
the right of the whole eftate, heritable and moveable, defcends to the fame
perfon, there is no room for collating the one with the other. This kind
of collation is admitted, not only in the fucceflion of defcendents, but of
collaterals : fo that a brother who fucceeds as heir to the deceafed, if he
judges the moveable fucceflion the moft profitable of the two, may collate
with his younger brothers and his fifters, and fo come in as equal tharers with
them to the whole fucceflion, 1743, Chancellour ; for as collation was ad-
mitted into our law, that the heir might, in no event, be in a worfe con-
dition than the other next of kin, that reafon has equal force in the fuccef=
fion of ecollaterals,. and of defcendents. It is only the legal heir, or the
heir ab intefiats, who is thus obliged to collate the heritage with the other
next of kin, in order to have the benefit of the moveable fucceflion. Where, -
therefore, in the cafe of daughters only, the heritable eftate is fettled on

the
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the eldeft by an entail or deftination, fhe is intitled upon her father’s death
to her juft fhare of the moveables with the other daughters, without col-
lating that eftate, Kawes, 20.; for fhefucceeds to the heritage by the pro-
vifion of the father, who had full power over it; and that provifion can
in no degree affect the moveable eftate, which by the legal {ucceffion de-
{fcends equally to her and her younger fifters.

4. Where a Scotfman dies abroad fine amimo remanendi, the legal fucceflion
of his moveable eftate in Scetland muft defcend to his next of kin, accor-
ding to the law of Scotland ; and where a foreigner dies in this country
me amimo remanends, the moveables which he brought with him hither ought
to be regulated, not by the law of the territory in which they locally were,
but by that of the proprietor’s patria or domicil whence he came, and whi-
ther he intends again to return. This rule is founded in the law of na-
tions ; and the reafon of it is the {ame in both cafes, That fince all fuccef-
fion ab inteflato 1s grounded on the prefumed will of the deceafed, his eftate
ought to defcend to him whom the law of his own country calls to the fuc-
ceflion, as the perfon whom it prefumes to be moft favoured by the decea-
{ed; {ee Princ. of Fquity, p.279. and the decifion there quoted, Falc.i. Nov.28.
1744, Brown ; which however is contrary to fome former decifions, tho'
conformable to the opinion of the moft celebrated civilians *.  As nomina de-
bitorum, or perfonal debts, are moveable in the ftriteft fenfe, their fuccef-
fion is therefore defcendible according to the lex patria or domicilii, where-
ever they may be locally fituated, or be due.  Yet we muft except from this
general rule, as civilians have done, certain moveables, which, by the de-
ftination of the deceafcd, are confidered as immoveable. Among thefe may
be reckoned the fhares of the trading companics, or of the public ftocks of
any country, ex.gr. the banks of Scotland, England, Holland, South{ca
Company, &ec. which are without doubt defcendible according to the law
of the ftate where fuch ftocks are fixed. But the bonds or notes of fuch
companies make no exception from the general rule. Thefe are accounte
part of the moveable eftate of the deceafed, in the fame manner as if the
obligation were due by a fingle perfon. A queftion having been moved,
‘Whether debentures granted for money lent to the public in Ireland, and
fecured to the creditors by an a¢t of the Irifh parliament, were to be held
loco rerum immobilium ? it was adjudged that they were not, but that they
defcended as proper moveables fecundum legem domiciizi, faid Nov.28. 1744,
DBrown.

5. A teftament is, in theRoman law, defined, A declaration of what a per-
{fon wills to be done with his eftate after his death. By that law, which
acknowledged no difference between heritable and moveable fucceflion as
to the power of tefting, a teftament included the whole cftate which be-
longed to the deceafed ; but by the law of Scotland, nothing can be devi-
{fed by teftament but what is moveable ; and even f{ubjedts that are Jua na-
tura moveable, if they require a fervice to carry them to the reprefentarives
of the deceafed, cannot be tefted upon, z. 8. §20. A tefltament may be
made in the laft moments of life, and under the heavieft ficknefs or Lodily
diftrefs, provided the maker be fane mentis, of found judgement, when he
figns it. It is incffe@ual till the death of the teftator ; and confequently
he retains a power of revoking it at pleafure, and {ubftituting another in its
place, by which the firft becomes of no force. In the cafe, therefore, of

everal teftaments of different dates, the laft only is effectual ; and hence
teftaments have got the name of laft or latter wills. By the Roman law,

* In a queftion about the {fucceflion of William Lorimer, a Scotfman, who had pafitd the
greateft part of his life in Scotland, but for fome years before his death had refided chicfly in
Lngland, though fometimes in Scotland, and died at fea in a voyage to Italy, whither he was
going for his health, the Lords found, That his fucceflion muft be regulated by the law of
Scotiand, Feb. 1773, Mortimers agaiifl Lorimer.

Vour. Il 7 N the

e
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the bare nomination of an heir, made a complete teftament, in thefe three
words, Titius heres effo ; but by ours, a teflament, in the {trict interpretation
of that term, cannot be conflituted without the nomination of an executor,
or a perfon to execute the will of the deceafed, and to adminifter the move-
able eftate for the benefit of all concerned. And where the teftator thus
names an executor, it isa proper teftament, though he fhould not mention
him who is to have the real intereft in the {ucceflion ; for the law confiders
the executor appointed by the deceafed as an beres fiduciarins, or truftee, who
is to be accountable to the next of kin, creditors, and others having inter-
elt in the fucceflion; of which more fr. § 26. On the other hand, no-
thing hinders one from making a fettlement of his whole moveable eftate in
favour of an univerfal legatee or fucceffor, though he fhould not in that
fettlement appoint any executor ; for fuch bequeft, though itis not in pro-
per fpeech a teftament, is effectual to the legatee for making good to him
the fubjec¥s bequeathed ; and the omiflion of the deceafed in not appoint-
ing an executor, is fupplied by the commiffaries, according to the rules of
preference to be explained below, §32. The Roman law admitted nuncu-
pative teftaments, z e. teftaments not reduced into writing ; but by the u-
fage of Scotland, no perfon can appoint verbally, or without writing, an
executor of his will, who, in virtue of fuch nomination, fhall, after the
death of the teftator, be legally intitled to the office, let the fubject of the
fucceflion be ever {o inconfiderable.

6. A legacy may be defined in our law, with a fmall variation from the
Roman definition, The donation of a fum or fubje to be paid or delivered
by the executor out of the moveable eftate of the deceafed to a third perfon.
He who bequeaths gets generally the name of the teftator, or the deceafed ;
and the perfon gratified is, both in the Roman law and ours, ftyled the le-
gatary, or legatee. Where a fettlement is made by the deceafed of the whole
or the univerfitas of his moveable eftate, the perfon gratified is called wuni-
werfal legatee ; and he frequently gets the name of refiduary, if his univerfal
right be granted with the burden of paying particular legacies to others.
Though thefe donatives to the near kinfmen or acquaintance of the decea-
fed are moft ufually bequeathed in teftaments, yet a legacy may be granted
in a {eparate writing, and then its proper appellation is a codicil. Legacies
have no neceflary dependence on teftaments ; and therefore are effeGtual,
though the granter has not previoufly named an executor, or made any
general fettlement of his moveable eftate, or though the executor named by
the deceafed fhould have died before him. Legdcies are, like teftaments,
ambulatory, and may be revoked by the teftator, even in his laft moments,
either exprefsly, or by pofterior derogatory deeds. But if one becomes
bound by an irrevocable deed znter wivos, to grant a legacy, or not to alter
cne formerly bequeathed, the grant changes its nature to a proper obliga-
tion, and becomes as effectual as a deed of gift delivered m lege poufiie,
St. b.3. t.8. §28. In an univerfal or refiduary legacy, bequeathed by
one to his nearefl relations, or neareft i blood, in which certain effeGts belong-
ing to the teftator in a foreign country are included, the defcription in the
teftament, which points out the legatee, is to be underftood according to
the meaning that the words bear in the teftator’s own country, {o as to car-
ry even the effeés fituated in a ftate where that expreflion would be ex-
plained in a different fenfe. Thus the teftator’s brothers and fifters, and o-
ther next of kin, having been named as refiduary legatees by a Scot{man’s
teftament executed in Scotland, the words next of kin were found not to in-
clude the teftator’s nephews and nieces, as long as he had brothers or fifters
alive, even as to certain Antigua effe@ts contained in the teftament, though,
by the laws of that ifland, the right of reprefentation obtains in the fuccef=
fion of moveables, New Co//. i, 238.

7. Though

e
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7. Though nuncupative teftaments are not effetual by the law of Scot-
land to fupport the nomination of executors, yet nuncupative or verbal le-
gacies are valid to the extent of L. 1c0 Scots; and the reafon why they are
not fuftained for greater fums, may be drawn from the rule of our law, That
no obligation for a fum exceeding L. 100 is proveable by witnefles.  Where
the verbal legacy is granted for more, the legatee is intitled to the L. 100,
if he be willing to reftrict his claim to that fum, and the legacy is ineffle@ual
as to the remainder, Fuly 7. 1629, Wallace. This do&rine, authorifing ver-
bal legacies to a determinate extent, may reafonably comprehend univerfal
legacies of one’s whole moveable eftate when conitituted verbally: for tho’
no fuch fettlement can have the effet of conferring on the grantee the of-
fice of executor ; yet, in {o far as it partakes of the naturc of a legacy or
bequeft of moveables, it ought to be governed by the general rule, whict
includes all legacies indiferiminately, without excluding univerfal ones.
Though a verbal legacy, when it exceeds L. 1oo, cannot be {fupported by
the teftimony of witnefles, yet the teftator’s verbal declaration of his will
to the executor, that the refidue of his moveable eftate, after fatisfying the
debts and legacies, thould be diftributed according to his fpecial direion,
is obligatory on the executor who acknowledges it to the higheft extent;
becaufe, in {uch cafe, the proof of the legacy refts not on parole-evidence,
but of the party himfelf who is debtor in it, Home, 90.

8. A legacy 1s valid though there fhould be an error in the name of the
legatee, dummodo conflet de perfona, provided his defcription diftinguifhes him
fufficiently from all others, § 29. fnff. De legat. or though a falfe caufe
fhould be afligned as: inducive of the legacy, § 31. eod. #it.: for inftance,
if the deceafed bequeaths a fum to Titius, becaufe he had taken care of his
affairs, whenin truth he had never meddled in them, or had perhaps ne-
gle@ed them; for the caufe or reafon for granting a legacy is not eflential
to the legacy; and therefore the unneceflary mention of a caufe ought to
Ee no obftrucion to its validity, /. 72. § 6. De cond. et demonflr. But lega-
cies granted in confideration of future fervices are accounted conditional,
and confequently ineffeGtual till thofe fervices be performed, §31. /nff. De
legat. Hence a legatee forfeits his right to a legacy, in which he is named
tutor to the teftator’s children, if' he fhall, without fuflicient ground, de-
cline to accept of the tutory; becaufe the legacy is prefumed to have been
granted in the view of the legatee’s undertaking that office, Fale. ii. 19,

9. When a legatee dies betore the teftator, the legacy is not tranfinitted
to the legatee’s executors ; both becaufe legacies are granted from the tefta-
tor’s fpecial regard to the legatce himfelf, and becaufe they do not become
due, dies non cedit, till the death of the teftator; and nothing can pafs from
one to his heir or executor till it be due to himfelf, /. 5. § 1. Quand. dies
kg. On this ground, a conditional legacy falls, if the legatee die before
the conditicn be fulfilled, /. 25. pr. eod. t:t. It is otherwife in conditional
obligations, in which the creditor, though he thould die before the exift-
ence of the condition, tranfmits the /pes obligationis to the heir, § 4. Inft. De
werb. obl. 5 becaufe in obligations the creditor ftipulates not only for him-
felf, but for his heirs; . . De prob.; whereas in legacies the perfon of the
legatee is alone regarded, and not his heir: but in legacies where the lega-
tee is hindered from fulfilling the condition by the executor himfelf, che
legacy is tranfmitted after the legatec’s death to his own executors, becaufe
the law fuffers no man to avail him{elf of his own fraud, / 161. De reg.
gur.  Alegacy, where it is devifed to a legatee and his executors, is not eva-
cuated by the predeceafe of the legatee, but pailes, after the teftator’s de-
ceafe, to the legatee’s executors, not by any right which thefe exccutors de-
rive from the legatee, to whom that legacy never belonged, he having died

before it could have effe& by the teftator’s death, but in their own right, as
condirional

e
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conditional inftitutes in the legacy. As a confequence of its being due to
the legatee’s executor, it muit pafs upon his death, though he fhould die
without making up a title to it, to his own executor, excluding thefe who
may have confirmed themfelves improperly to the firft legatee, New ColL. ii.
-234. Bonds of provifion, like legacies, are perfonal to the child to whom
they are granted, and confequently fall if he die before the granter; for as
the provifion never belonged to the grantee, in whom it was not vefied, it
cannot be tranfmitted upon his death to his executors, New Coll. ii. 60.
Upon this ground, in the cafe of an additional provifion fettled upon a
daughter, in default of heirs-male of the granter; as the failure of heirs-
male is the condition of the provifion, there can be no obligation till that
condition exift, £. 1. § 7.; and confequently, if fhe die before heirs-male
fail, the provifion cannot pafs from her to her executor, New Coll. ii. 263.

10. By the Roman law, if one bequeathed a fubjeét which he knew did
not belong to himfelf, the legacy had this effe®, that the heir muft have
either purchafed it for the legatee, or paid its value to him if it could not
be purchafed, § 4. Infl. de legat. : for all teftamentary deeds ought to be fo
explained ut fortiantur ¢ffectum; and unlefs the legacy had been interpreted
in this manner it could have had no efle@®. Where the teftator re: aliene
believed the fubje@ to be his own, which, iz dubio, is to be inferred from
his a& of bequeathing, neither the thing itfelf, nor its value, could have
been claimed from the heir; becaufe it was not to be prefumed he wouid
have burdened the heir, if he had known that the fubje& bequeathed was
the property of another, bid. Thefe rules relating to legata rei aliene hold
alfo by the ufage of Scotland, Fune 16. 1664, Murray; Fune 24. 1664, Fal-
conar; and they are juftly extended to legacies, even of fubjects which truly
belonged to the deceafed, but are not tranfmiflible by teftament. Thus
the legacy of an heritable bond due to the teftator himfelf, which he could
not but know was heritable, and confequently not devifable by teftament,
falls by our practice under the rule of ‘a legacy, rei aliene foienter lzgate,
and {o may be demanded, either itfelf or its value, by the legatce, though
the fubject of the legacy was res fua, Dec. 2. 1674, Cranflon; Fale.i. Fuly 1.
1745, Paterfon; for the reafon of the rule is equally applicable to both.
There is this {feparate ground why the legacy of an heritable bond devifed
in a teftament, in which the teftator’s heir is appointed executor and uni-
verfal legatary, cannot be queftioned by the executor, namely, becaufe he
muft not be fuffered to approbate and reprobate the fame deed; he muit
not, in the charader of heir, decline payment of the legacy with which
the teftament is charged, and at the fame time take the benefit of the teita-
ment as executor; fee New Coll. ii. 88. - Where the teftator appears from
the circumftances of the cafe to have been in a miftake, and to have appre-
hended the fubje@ bequeathed to be moveable, when it was in truth heri-
table, he is prefumed to bequeath it, tantum et tale, as it fltands, without
warrandice againft the executor, who thereforc lies under no obligation to
make good the legacy, Feb. 21. 1663, Wardlaww. Where one, after having
bequeathed a moveable bond, has taken an heritable fecurity for the fum,
neither the bond, nor its value, is due to the legatee; for the alteration of
the nature of the debt from moveable to heritable is confidered as a tacit re-
vocation of the legacy, Fuly 8. 1673, Ldmonfion.

11. Legacies, when they are univerfal, vid. fupr. §6. include cath lying in the
deccafed’s repofitories, moveable bonds, and all other moveable fubjects what-
ever, excepting only heirthip-moveables, which in teftamentary deeds are re- ’
ferved to the heir; {ee Fount. Nov. 12. 1680, Stevenfon, compared with Fuly12.
1734, La. Kinfawns, both obferved in Didf. ii. p. 133. 134.; and Home, 76.
But where the fubject of the legacy is {pccially limited in the teftament to
the whole furniture and moveables contained in the houfe of the deceafed,

‘ there
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there is no uniwverfitas of moveables bequeathed : that term is underftood to
be merely exegetical of the term furniture ; and confequently comprehends
neither moveable bonds, which are jura incorporalia, having no proper fitu-
ation, nor even cafh in the repofitories of the deceafed, which cannot fall
under the appellation of jfurmiture, Home §3. Neither does a legacy of the
teftator’s whole moveable goods and gear, of whatever {pecies they may be,
comprehend cafh in the teftator’s cuftody when he died, New Coll. ii. 133.
Particular legacies may be divided into indeterminate, which are by our
writers frequently ftyled general, and determinate or {pecial. A general le-
gacy, called by the Romans legatum quantitatis, is where a certain fum of
money is bequeathed, without mentioning any fpecial debt due to the tefta-
tor, or any particular fund out of which the legacy is to be paid. This
kind gives to the legatee no jus m re, no real right in any fpecial debt or
{ubje& for making the legacy effectual; for that is veited in the executor,
and the legatee can only infift for payment by a perfonal aGtion againft the
executor, who is liable for the fum, if he has a fufficient fund of free execu-
try in his hands for fatisfying it. A {pecial legacy, on the other part,
where a determinate fubject which belonged to the deceafed, or a particular
debt due to him, is devifed, is of the nature of a conveyance, by which
the property of that fubject, or the right of that debt, is vefted, on the
death of the teftator, direly in the legatee, to whom therefore an
a&tion is competent, for the recovery of it, againft the pofleflor of
the fubjed, or the debtor in the bond. Yet a fpecial legatee cannot fue
the debtor, without making the executor a party to the fuit, that if there be
not a fufficient fund for fatisfying all the creditors, the executor may infift,
that that debt be referved for their payment, March 10. 1627, Forrefier;
for onerous creditors are, by the nature of their rights, preferable to lega-
tees, fince no perfon can grant legacies effeCtually but out of the free exe-
cutry; that is, after full payment made to every creditor of -the deceafed.
A fpecial legacy is not underftood to be revoked by a pofterior general dif-
pofition ; for the law prefumes that the general difpofition is granted with
the burden of the legacy, unlefs it contain an exprefs revocation of it.
The fame doétrine holds in bonds of provifion; fo that the difpofition, tho’
it {hould bear to be of the granter’s whole moveable goods and gear, is fo
interpreted as to carry only fuch goods or moveable fubje¢ts as had not
been before made over or bequeathed to others, March 8. 1626, Traguair ;
Dee. 16. 1712, Monro; Fuly 7. 1732, Strachan, obferved in Dict. ii. p. 133.
. 12. Where legacies are general of fums of money, each legatee mutt,
if the deceafed do not declare the contrary, fuffer a proportional abatement,
if, after payment of the creditors, there fhall remain fome free executry,
but not enough to fatisfy all the legacies; for fince they have all an equal
right to the fund of payment, all ought to fuffer proportionally when that
fund falls thort. This holds even in a competition with a legacy granted
for pious ufes: for though that kind was fpecially favoured by the Roman
law, yet, by our ufage, it fuffers an abatement in the fame proportion with
common legacies, Fuly 6. 1630, Monro. Butin the legacy of a fum or {fub-
ject particularly defcribed, the legatee has right to the whole of that fum or
fubje@, if what remains fhall be fufficient for the payment of the debts due
by the deceafed, though there fhould be no overplus towards fatisfying o-
ther legacies ; becaufe the deceafed, by bequeathing a fpecial fum or fub-
je&, difcovers an intention, that the fubje¢t bequeathed fhould go to the
legatee in all events: and, on the other hand, fecing fuch bequeft is limit-
ed to a fpecial fubje@, nothing is due to the legatee if that fubject {hall pe-
rith, whatever the extent of the free executry may be, unlefs it has perifh-
‘ed through the fault or negligence of the executor, § 16, Jnf. De legat.;

Vour. IL 7 0 .. 47.
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L 47. § 4. 5. De legat. 1.5 fee Fuly 21. 1665, Spreul. It may however be
obferved, thata legacy, though in the form of words general of a fum
of money, has the effe¢t of a fpecial legacy, where the deceafed declares it
to be granted for purchafing a {pecial {fubje¢t, the bequeft of which would
have been preferable to other legacies. Thus a legacy of L.20 to an
executor for mournings was preferred to other legacies, in {o far as extend-
ed to the fum at which a decent fuit of mournings might be purchaied,
Home, 23. _ :

13. In the legacy of a fubje&t bequeathed indefinitely, without any cha-
ra&er diftinguithing it from others of the fame kind belonging to the de-
ceafed. which the Romans called legatum generis, as a yoke of oxen, a horfe,
a piece of tapeftry, &c. the legatee can have no jus in re; for there is no
fpecial thing bequeathed which admits of being the fubject of a real right,
and his title is no ftronger to any one individual thing, than to every in-
dividual of the fame kind which belonged to the deceafed. In this kind of
legacy, the Roman law appears to have given the election, fometimes to the
heir, and fometimes to the legatee, according to the nature of the thing be-
queathed, § 22. Infl. De legat.; 1. 71. pr. De legat. 1.5 1. 4. De trat. vin. 5 but
the general rule laid down in L 37. pr. De legat. 1. is equitable, That the
heir thall not be compelled to give the beft, nor the legatee to accept of the
worft.

14. Deeds of a teftamentary nature are more favoured, and therefore re-
ceive a moré liberal intérpretation, than obligations mter wivos, [ 12. De
reg. jur. Hence a teftament to which an impoflible condition is adjected, i$
as effeCtual as a pure teftament, the law confidering the condition as not
adje@tedy /. 3. De cond. et dem. Hence alfo unintelligible expreflions in a
teftament or legacy are held pro mon feriptis, and what remaims plain has
full effe@, L 2. De his que pro non. And in general, though the words
fhould be ambiguous, or even improper, they ought to be interpreted ac+
cording to the prefumed will of the teftator, if by any conftruction they
can be brought to it, /. 24. De reb. dub.; 1.69. § i. De legat. 3. From this
rule it alfo follows, that in any donation by the teflator of a fum left to the
management of truftees, to be applied to fpecial ufes, the fettlement does
not lofe its force, though the truftees fhould cither by death or renuncia-
tion be reduced to lefs than a quorum ; in which cafe the furvivor who ac-
cepts may by himfelf execute the truft: and even though all of them
fhould die or renounce, the court of feflion may f{ubftitute one in their
place, with powers to carry the will of the deceafed into execution ; u# wo-
luntas teftatoris fortiatur effectum, New Coll.i. 32. In queftions arifing upon
legacies between the executor and the legatee, the executor, as the debtor,
is more favoured than the legatee who is the crediter, . 47. De legat. 2.

15. All who are capable of confent, may make a teftament, or grant le-
gacies, if they are not difabled by fpecial ftatute or cuftom ; even minors,
without the confent of their curators ; wives, without the confent of their
hufbands ; and perfons interdi¢ted, without the authority of their interdic-
tors. But there are few who have {o abfolute a power over their eftate, that
they can teflt upon the whole of it. Where a perfon has either wife or
child, a certain portion of his meveable eftate hath, from our earlieft times,
fallen upon his death to the widow, and a certain portion to the bairns or
younger children, of which therefore he cannot difpofe by will, Reg. Maj.
lib. 2. c. 37. The fhare belonging to the widow is called jus relife ; and
that which falls to the children, is fometimes, from the Roman law, ftyled
the legitim, or the portion given them by the law; and fometimes their
portion-natural, or bairns partof gear. It may be thought not reconcile-
able to the communion of goods, which is by our law confequent upen

* © marriage,
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marriage, that the moveable eftate which was, ftanding the marriage, com-
mon to man and wife, fhould upon its diffolution be divided, not entirely
between the two fociz, to whom it belonged, but that a third party, the
children, fhould alfo be intitled to a fhare of it. But it muft be attended
to, that by the law of nature itfelf, children have a right, upon their firft
exiftence, to fome fhare at leaft of the goods which formerly belonged in
common to their two parents, of whom they may, without impropriety, be
reckoned a part; though indeed the power of adminiftration inherent in
the father fmothers the effets of the childrens right during his life.
‘Where therefore there is iffue of the marriage, the fhare which, on its dif=
{olution, falls to the children, defcends to them in confequence of that na-
tural right, without deftroying the notion of a communion of goods.

16. From hence it appears, that the rights thus arifing to the wife and
children, are truly rights of divifion of a common fubject; for {o {foon as
the communion which is formed by the marriage, ceafeth by its diffolu-
tion, the fociety-goods fall to be divided. Itis true, that the intereft of
the wife in thofe goods, as well as that of the children, lies dormant during
‘the hufband’s life; who therefore, in confequence of his fuperiority over the
wife, and of his right of adminiftering for his children, can not only alie-
nate them for a valuable confideration, but make a prefent of them to whom
he will, provided the deed be not granted in fraudem of thofe legal rights,
Dec. 8. 1675, Themfon. But this unlimited right in the hufband ceaféth be-
fore his actual death. So foon as he begins to die, as Dirleton exprefleth
it, v. Legitima liberorum, i.e. from the moment that he is firft feized with
that difeafe which ends in death, heis in the judgement of law already
dead, and lofes the legitima poteflas of difpofing of the fociety-goods, or, as
the words are commonly tranflated by our lawyers, his liege poujtre.  All
gratuitous deeds, therefore, executed by him after that period, tending to
diminifh the right of the widow or children, are void, though they fhould
not bé fraudulent: nay the hufband, though he fthould be in liege pouflic;
cannot difpofé of his moveables to the prejudice of the jus relicte, or right
of legitim, by way of teftament, or indeed by any revocable deed ; for re-
vocable grants create no debt till the death of the granter, and at that pe-
riod the right of the fociety-goods is fully vefted in the widow and chil-
dren, Kames, 107. Neverthelefs rational deeds granted by the father in
relation to his moveable eftate, if they be executed in the form of a difpo-
fition #nter wivos, are fuftained, though their effe¢t thould be fufpended till
his death, Fount. Jan. 12. 1697, Fobuflon; Jan.18. 1721, La. Balyain. A
wife who has accepted of a conventional provifion from her hufband, is not
underftood by that acceptance to have renounced her jus relicte, or her le-
gal intereft in the moveables under communion : fhe is indeed in fuch cafe
excluded from her terce by fpecial ftatute, unlefs it be exprefsly ftipulated
in the deed of provifion, that fhe fhall have right to both, 1681, ¢. 10.;
but as that a¢t mentions nothing of the jus r¢lidte, when there was the fair=
eft opportunity, if the legiflature had truly fuch intention to exclude it, a
prefumption arifes, that it was omitted purpofely, and that confequently
the widow is intitled, both to the {pecial provifion, and to the jus relicte, un=
lefs fhe has accepted that provifion in full, not of her terce only, but of all
her other legal rights. : »

17. No legitim can be claimed by children, but out of the moveable
eftate belonging to their father at the time of his death ; fo that there is no
room for it, upon a mother’s death, though fhe thould furvive her huf-
band ; not even out of that part of the goods in communion, which the
had received jure relitte upon her hufband’s death ; for her thare of thefe
became, upon the divifion, her own abfolute property. 24/, Children who

are
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are forisfamiliated, (a term explained infr. § 23.), are not intitled to a le-
gitim. 3d/y, It is due to immediate children only, and not to grandchil-
dren or remoter defcendents; either becaufe the law confiders the legitim as
a right fo perfonal to the child himfelf, that unlefs he claim it during his
lifetime, it falls by his death ; or becaufe a prefumptio juris et de jure arifes
from the immediate father not claiming it, that he had renounced it before
his death, upon receiving his juft fhare of the effeéts of his father. All
the hufband’s children, of whatever marriage they may have been procrea-
ted, are equally intitled to a legitim on their father’s death ; for as children
have no fuch claim on the death of their mother, the children of former
marriages would be entirely cut off, if they were not intitled to a legitim
equally with the children of that marriage which was diffolved by the fa-
ther’s death.

18. What remains over the jus relicte, and the childrens legitim, is the
abfolute property of the deceafed, of which he has the free difpofal, even
to a ftranger, not only in /liege pouflie, but by teftament etiam in articulo
mortis 3 and it is called the dead’s part, becaufe the deceafed had full power
over it. Where a perfon has neither wife nor child, all his moveable eftate
is dead’s part, and confequently may be devifed by teftament. This dead’s
part, if it was not difpofed of by will, was, by our ancient law, St. Gul.
¢. 22. committed to the care of the bithop of the diocefe, or ordinary, who
began about that time to be looked upon as the legal truftee of the move-
ables of deceafed perfons. The bifhop, in the exercife of that truft, fome-
times applied them to pious ufes, and fometimes retained them to himfelf,
to the exclufion of the next of kin, even when the deceafed died in pupil-
larity, and fo was incapable of making a will, or of difcovering any pur-
pofe concerning his fucceflion. To put a ftop to fuch illegal and oppref-
five pracices, it was enacted by 1540, ¢. 120, That where one died fo
young that he was not capable of tefting, his moveable eftate {hould go to
his next a-kin ; and this aé was foon extended by cuftom, with univerfal
approbation, to the cafe of perfons of full age dying inteftate.

19. If one, upon his death, leave a widow and no children, the goods in
communion divide into two equal parts ; of which one goes to the widow,
the other is dead’s part. The words ufed in the language of our law for
exprefling this, are, that the teftament of the deceafed divides in two:
which however is improper ; becaufe nothing ought to be denominated a
teftament, but what may at leaft be the fubject of a teftament ; in which
{enfe it is the dead’s part only which deferves that name, as that alone can
be tefted upon. If the deceafed has left children, one or more, but no wi-
dow, the teftament is alfo bipartite ; for the children get one half as legi-
tim, the other half is dead’s part, which if it be not actually tefted upon,
goes alfo to the children in the character of next of kin. If he leave both
widow and children, though all his children fhould have been of a former
marriage, the divifion is tripartite ; the widow takes one third by herfelf,
another third goes to the children equally among them as legitim, and the
remaining third is the dead’s part. Nay, if he leave a widow, and but one
child, who fucceeds to his heritage, ftill the fociety-goods divide in three,
becaufe fuch only child is intitled to a legitim. Though the proper fubject
which falls to the heir is the heritage, the moveables being the fund intend-
ed by the law for providing the younger children ; yet the heir’s right of
legal fucceflion to his father’s heritage, cannot preclude him from his natu-
ral right, as the only child, to his father’s moveable eftate, Fan. 12. 1681,
Trotter. Neither is the circumftance of his being an only child a reafon for
enlarging the widow’s fhare from a third to a half.

20. When a wife in her marriage-contra& renounces her jus relite, by

the
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the acceptation of a fpecial provifion in fatisfa®ion or in full of it, fuch
renunciation is confidered, not as a conveyance of her third to her hufband,
{0 as to increafe the dead’s part from one third to two thirds. It has the
{ame effe@® as her death, {o as to make the hufband’s teftament divide in
two, the one half legitim, and the other the dead’s part. The reafon is,
the wife’s right is not of the nature of a debt, which may be transferred by
the wife to the hufband ; it is a right of divifion, which takes no place till
the diffolution of the marriage; and as this right isextinguifhed by the pre-
deceafe of the wife, becaufe after her death {he cannot be reckoned in the
divifion, it muft be alfo extinguifhed by her renunciation. A widow who
has renounced, cannot concur in the divifion ; and in every cafe where the
widow cannot concur, the legitim is the half of the executry, Kames, 66.
21. Upon the diffolution of a marriage by the predeceafe of the wife
without iffue, the goods falling under communion divide in two ; the one
half is retained by the furviving hufband, who was one of the ficii, and
who, ftanding the marriage, had the abfolute management of the whole ;
the other half, being the thare falling to the wife, the other partner, upon
the divifion of the fociety-goods, defcends, as her abfolute property, to her
next of kin. A bipartite divifion ought alfo to be made in a teftament,
where the predeceafing wife leaves iffue of the marriage ; for it is certain
there is no room for a proper tripartite divifion, except in the cafe of a le-
gitim, and that is neither due to children out of the mother’s effe@s, nor
out of thofe of the father fo long as he is alive. Even in that cafe, how-
ever, the fociety-goods are, by our pradtice, divided in three, in the {fame
way as on the predeceafe of the father leaving iflue, Haddinton, Dec. 18.
1606, Home. Two thirds therefore remain with the {furviving father, as if
one of the thirds were due to him proprio nomine, and another as legitim, to
the adminiftration of which he is intitled for the behoof of his children ;
the remaining third, being the wife’s thare, divides in capita among her
children, whether of that or any former marriage ; for all her children aré
equally her next of kin, Sf. 4. 3. 2.8. § 43. The children of the laft mar-
riage appear intitled, if they are of perfe&t age, to infift againft the {urvi<
ving father for the prefent payment of their {feveral proportions of thé tharé
falling to their deceafed mother ; for it falls to them, not as legitim, which
is due only out of their father’s moveables, and which they cannot demand
till his death, but as their mother’s {hare of the fociety-goods, that, upon
the diffolution of the marriage by her death, defcends to her children in
the way of fucceflion. Where the hufband predeceafes, neither widow nor
children can claim a right in any part of the heirfhip moveables, as goods
falling under the communion, becaufe thofe are truly appurtenances of
the heritable rights which belong to the heir. But where the wife happens
to die before the hufband, her next of kin are intitled to a fhare of the
whole moveables. without deducing any part as heirthip, Fan. 1727, Lind-
Jay 3 becaufe heirthip is a certain fhare of the moveable eftate at the precife
time of the death of ‘the hufband ; and therefore while he is alive, he can
have no heirfhip. ' '
* 22, Nothing can be accounted executry but what is free, after fatisfying
all the debts due by the deceafed; and therefore thefe muft be deducted be-
fore any teftament can be divided. As the hufband has the uniimited
ower of adminiftration during his life, the debts contracted by him muft
be preferable to the rights both of the widow, the children, and the next
of kin : they therefore affet the whole goods in communion; and, f{o*far
as they go, diminifh the jus relift¢ and legitim, as well as the dead’s part.
‘Where the hufband, in his marriage-contract, provides the widow in a
- particular part of the moveables, fhe becomes the hufband’s creditor; and,
Vou. 1L 7 P in
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in that chara&er, is preferable pari paffu with his other perfonal creditors
on the moveable eftate, if it be not fufficient for the payment of all the
debts. 1f it be more than {ufficient for that purpofe, fhe is intitled both to
her fpecial provifion and her jus relicte, if {he has not accepted the firft in
full {atisfacion of the laft, conformably to the rule laid down fupr. § 16.
Donations to the wife, and obligations of provifion to children, delivered to
them by the granter in liege pouftie, whether by marriage-contract or in fe-
parate bonds, muft, like other debts due by the deceafed, come off the
whole head of the executry, Fune 19. 1678, Dickfon; Fuly 16. 1678, Mur-
ray. 'The funeral charges of the deceafed, the widow’s mournings, and
the alimony due to her from the day of her hufband’s death till the firft
moiety of her jointure be pavable, affe&t alfo the whole executry : for tho’
thofe debts are never contracted till after his death, yet becaufe, by the ne-
ceflity of nature, that expence muft be incurred by all men, it is therefore,
in the judgement of law, the hufband’s proper debt, Fume 20. 1713, Mon-~
creiffe; bur legacies or gratuitous obligations, granted by him on deathbed,
becaufe they cannot hurt the legitim or jus relicte, affet only his dead’s part.
The fhare of the goods in communion, which on the wife’s predeceafe falls
to her next of kin. cannot be affeted by any debt contracted by the huf-
band after her death; becaufe the right of that fhare accrues /o jure to the
wife’s executors, by the divifion confequent upon her death, after which
the hufband hath no power overit. But the wife’s funeral charges are con-
fidered as her own proper debt, and fo falls wholly on her executors, or
next of kin, who are intitled to her thare. Perfonal bonds due to the huif-
band, becaufe they are, by 1661, ¢. 32. moveable in refpe& of fucceflion,
and heritable as to the widow, muft therefore increafe the legitim, and
dead’s part, but not the jus relicte : and as fthe has no benefit from fuch
bonds when due to the hufband, neither can her fhare decreafe by any per-
fonal bonds due by him, the burden of which falls altogether upon his
children or next of kin. Thefe obfervations concerning the legitim and jus
relidle, in queftions with the widow, children, and next of kin, are not ap-
plicable to the cafe of a competition with the creditors of the deceafed. Let
the eftate falling under communion be ever fo large, if there be heritable
debts due by the deceafed more than will exhauft it, the creditors in thefe
can affe@ the whole executry for their payment.

23. By a child forisfamiliated is to be underftood one who, by having
already received from his father his fhare of the legitim, and difcharged it,
or by his renouncing it even without real fatisfaction, is no longer account-
ed a child in the family, and is therefore excluded from any farther thare of
it. As this right of legitim is ftrongly founded in nature, the renunciation
of it is not to be inferred by implication. It is not prefumed, either from
the child’s marriage, or his carrying on a trade by himfeif, or even his ac-
ceptance of a fpecial provifion from the father at his marriage, Harc. 475.
if he have not exprefsly accepted of the provifion in full fatisfaction of ihe
legitim. But as one, while he has neither wife nor child, has abfolute"
power over his whole eftate, he may, by marriage-contradt, fettle provi-
fions on his younger children to be procreated of the marriage, in fatisfac-
tion of the legitim; which, though never accepted of by them, will effec-
tually exclude their right to it. On this ground, a daughter was found ex-
cluded from the legitim, where the father had, in his marriage-contradt,
provided the whole conqueft to the children of the marriage, notwithftand-
ing her plea, that he had, in the diftribution of it among his children, gi-
ven her the fmalleft thare, Fune 17. 1732, Sir Fa. Stirling. A child’s re-
nunciation of the legitim, or his acceptance of a fum in fatisfa&tion of ir,
hath the fame effe@, in regard of the younger children intitled to it, as the
death of the renouncer; fo that his fhare divides equally among the reft;
Feb. 17. 1671, Macgill. But a child renouncing the legitim, is not cut off

from
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from his right to the father’s dead’s part; for to that he is intitled, not as a
child  familia, but as next of kin to the father, Gosf. Fuly 19. 1672,
Chifholm. "Where therefore there is but one younger Chlld his renunciation
of the legitim has the effett of turning the whole of that right, to which he
was intitled as the only younger child, into dead’s part; and confequently
all the executry falls to the renouncer himfelf, in the charaler of the fa-
ther’s next of km, unlefs the heir be willing to collate the heritage with
him, Falc. ii. 62 *. But where a child renounces not only his legitim, but
in general all intereft, of whatever fort, in the executry, orall that he might
claim by his father’s death fuch renunciation plainly imports a renuncia-
tion alfo of the dead’s part, Fount. Dec. 4. 1694, Fowbifler ; {fee Home, 101.
The renunciation both of the legitim and dead’s part by a younger child,
operates in favour, not only of the other children who continue in family'
with their father, but in favour of their defcendents; fo that the child re-
nouncing cannot claim the office of executry in competition with any of
thofe defcendents, though he be truly a degree nearer in blood to the de-
ceafed than they, Home, 1o1.” In'like manner, fuch renunciation excludes,
not only the renouncer himfelf, but his defcendents, in competition with
the defcendents of the children who had not renounced; for they cannot;
in their father’s right, lay claim to any fubject to which the father has ex-
prefsly given up his claim ; but the renouncer’s children are not excluded in
a queftion with collaterals, after all the other defcendents of the deceafed
have failed ; for where the father procures a renunciation of the legitim or
executry from any child, his purpofe is barely, that his other children may
have the benefit of it, without the leaft intention that any of his own de-
fcendents, even the children of the renouncer himfelf, fhould be thereby
excluded from their natural right, in competition with a collateral kinfinan,
Feb. 2. 1731, Campbell, obferved in Diét. i1, p. 4

24. For preferving an equality in the diftribution of the légitim among
the younger fons intitled to it, who have an equal intereft in the father’s
moveable eftate, we have adopted the do@rine of the Roman law, titf. De
collatione bonorum, &» De dot. collat. which introduced a collatio, by which the
child, who had already got a provifion from the father, was obliged to
collate it with the other children, and impute it in his part of the legitim.
Every provifion given by the father to the child falls under collation, /. 29.
C. De ingff. teft.; not only the tocher, or other provifions, granted in his or
her marriage-contraét, or in feparate bonds, St. b. 3. ¢. 8. § 45.; Home, 18.;
but all fums acually advanced by the father to the child, or for his be-
hoof, though without any writing figned by the receiver obliging himfelf
to account; which fums may be proved by his oath. But neither the ex-
pence of fuch education as is fuitable to the child’s quality or fortune, nor
inconfiderable prefents made to him by the father, fuffer collation.

2. Collation is excluded, where it appears cvidently to have been the
granter’s intention, that the child {hould have the provifion as a precipuum,
over and above his fhare of the legitim. Thus, fir/f, A claufe in a bond of
provifion by a father, that the child fhould; notwithftanding that provifion,
have at his death an equal fhare of his goods with his other children, is the
cleareft indication of his will, that the provifion thould not be collated, Feb. g.
& 19. 1631, Corfan. Stair affirms, . 3. £. 8. § 45. 46. that a claufe, de-
claring that the child fhall continue a bairn in the houfe, implies alfo a
prohibition to collate; and it was fo adjudged, Nov. 18. 1737, Beg, obfer-
ved in Dicti 1. p. 149. But a father’s declaration in the bond of provifion,
that the child is to continue in his family, and confequently to be intitled

* In a late cafe, Henrietta Sinclair againft Sinclair of Olrick, Nov. 1768, the Lords found,
That the renunciation of the oiily. younger child made the whole legitim accrue to the heu‘
without collation.

to
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to a thare of the legitim, {feems to be but a flight evidence of hié purpofe,
that the child is not to collate; for collation is admitted only among thofe
who are intitled to a legitim. 2dly, A child cannot be compelled to collate
a bond of provifion granted to him by his father on deathbed, contrary to
the doétrine maintained by fome writers, Mack. § 11. b. t.; for if he were,
the provifion would be altogether fruftraneous, fince the child could not re-
ceive the leaft degree of benefit by it, though it be obvious, that the father
meant it as a gratification to him. It is true, that the father cannot by a
deathbed-deed diminifh the legitim to the prejudice of any of his children,
but he may difpofe of his dead’s part, etiam in articulo mortis; and if he can
bequeath it to a ftranger, much more to his own child. Upon a ground
extremely fimilar, a legacy by a hufband to his wife was prefumed to have
been granted wholly out of the dead’s part, and fo not imputable towards
fatisfying her jur relicte, jan. 12. 168%, Trotter. Where a land-eftate, or
an heritable right, is provided to a younger child, he is not bound to col-
lateit: for the fubje@ of the legitim is not impaired by fuch provifion,
fince the fund out of which the legitim is due does not arife from heritable
rights, Feb. 14. 1677, D. Bucclengh. As this kind of collation is introdu-
ced, that equal juftice may be done to all who have a right in the legitim,
it does not affe@t the right of third partics. Hence a widow cannot be
compelled to collate legacies or donations given to her by her hufband, and
thereby to increafe the legitim, faid Fum. 12. 1681.; nor, on the other
hand, are children in _familia obliged to collate their provifions with the wi-
dow, in order to increafe the jus relicle.

26. It has been already faid, §2. &c. that all the moveable eftate of per=
fons deceafed, over which they have full powers, or, in other words, their
dead’s part, defcends to their next of kin, in fo far as it has not been tefted
upon : and thus the law ftands, though another who is a ftranger, i.e. who
has no intereft in the legal fucceflion, be named executor by the deceafed
in his teftament, becaufe he is not by fuch nomination prefumed to exclude
his next of kin from the fucceflion, but merely to confer on the executor fo
named, as an beres fiduciarius or truftee, the right of adminiftratien for his
behoof. As by the former practice, fuch executors appropriated the whole
to their own ufe, contrary to this natural prefumption, they are by 1617,
¢. 14. declared accountable, not only to the widow and children, but to
the remoter next of kin: but they are by the ftatute allowed to retain to
themielves a third part of the free executry, or of the dead’s part, for their
trouble in executing the teftament. An eldeft fon, who is named executor,
is intitled to retain a third, in the terms of this ftatute, St. 4. 3 2. 8. § 53.
he being .accounted a ftranger guoad mobilia, becaufe he cannot fucceed
both in  heritage and moveables, where there are younger children. The
widow is alfo a ftranger to the deceafed in the fenfe of this a&, becaufe the
is none of the next of kin. Thefe executors can only retain a third, after
the deduction both of debts and even of legacies; for the deceafed might
before that a& have difpofed of the whole dead’s part by legacies, and the
ftatute was not defigned to make their condition better than before; where-
fore if the dead’s part be exhaufted by legacies, the executor has nothing
but the nudum officium, an unprofitable office, Fuly 9. 1631, Wilfon. Lega-
cies, where they are left to thofe executors, muft, by the ftatute, be im-
puted towards the payment of their third, and if the legacy exceeds the
third, the executor gets the full legacy, but can retain no part of the third.
If he who is named executor, hath, as one of the next of kin, a partial in-
tereft in the legal fucceflion, he is intitled to no allowance for his trouble,
uniefs fuch intereft be lefs than a third; in which cafe he may retain as
much of the dead’s part as, when added to his legal thare, makes up a third.
‘ : The
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The a&t makes no provifion for executors, who, without any nomination
by the deceafed, are appointed by the judge, and who therefore are exclu=
ded from all fhare in the teftament, as they were before the enaément.
‘Where the {tranger is named, not only executor, but univerfal legatee, there
is no room for prefuming a truft lodged in him for the behoof of the next
of kin.

27. As an heir in heritage muft complete his titles by entry, fo an exe-
cutor is not vefted with the right of the moveable eftate belonging to the
deceafed, without confirmation ; which is therefore ftyled by fome lawyers,
though improperly, aditio hereditatis in mobilibus.  Confirmation may be de-
fined, A fentence of the judge competent, authorifing an executor, one or
more, upon making inventory of the moveable eftate, and debts due to the
deceafed, to fue for, recover, poflefs, and adminifter the whole, either for
the behoof of themfelves, or of others interefted therein. Where an execu-
tor named by the deceafed 1s authorifed by the judge, it is called the con-
Sfirmation of a teflament-teftamentary ; and when the judge confers the office of
executor upon a perfon of his own nomination, it is ftyled the confirmation
of a teflament-dative,

28. Confirmation muft be carried on before the bithop’s court or com-
miffary. This right the bifhops affumed gradually to themfelves from very
fmall beginnings. The general opinion of their integrity in the firft ages
of Chriftianity, not only led dying perfons to commit to their care their
orphan children, bur alfo induced the civil power to intruft the bifhop of
the diocefe with the execution of legacies granted for pious ufes, where the
deceafed himfelf had named no executor, /. 28.§ 1. 2. C De epifc. et cler.
And their claim appeared to have been ftretched no farther for many cen-
turies after, either by the Canon law, Decretal. 1. 3. t.26. c. 17. 19. nor by
our moft ancient cuftoms, which left to the theriff or judge-ordinary the
execution of teftaments, Reg. Maj. lib. 2. ¢. 38. § 4.; unlefs where the party
who was brought before the theriff objected a nullity againft the teftament,
or denied that the fubje& in queftion was bequeathed, in which cafes the bi-
fhop had the fole cognifance, 2:d. § 5.6. But {foon after the reign of David I.
a right was acknowledged in bifthops, not only of difpofing of the goods of
all who died without a will, St. Gul. c. 22. but of confirming the teftaments
of all Scotfmen who died in foreign parts, 1426, ¢. 89. By this branch of
jurifdi®ion, a great addition was made to Epifcopal revenues, even after
churchmen had been deprived of the right of the dead’s part, by 1540,
6. 120. ; for in every confirmation gf a teflament, befides the other fees of
court, the twentieth part of the moveables fell to the bithop of the diocefe,
which was called the quot of the teftament, becaufe it was the proportion
or quota to which the bifhop was intitled at confirming. At firft the debts
due by the deceafed were not deducted from his effe&ts, in the computation
of the quot ; fo that even where the moveable eftate was not fufficient for
fatisfying the debts, the bifhop was fecure of his quot, to the great preju-
dice, not only of the deceafed’s next of kin, but of his creditors, and in
dire& contradiion to the above-cited ftatute of K. William, c¢. 22. §2. 3.
by which the bithop was made anfwerable for the debts due by the decea-
fed, to the full extent of his funds, in the fame manner as executors named
by teftament. The exa@ing of quots in the confirmation of teftaments, was
declared a grievance, and therefore prohibited for the future, by 1641,
¢. 61.; which a& was revived after the Reftoration, by 1661, ¢.28.; and
though quots were again reftored to bithops the year after, by 1662, c. 1.
they were by a pofterior a 1669, c. 19. ordained to be paid only out of
the free gear, or deduchis debitis. By 1701, c. 14. the act 1661, ¢. 28. was
revived, whereby quots were prohibited, with a claufe faving the dues of

Vour. 1L, 7 Q_ court
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court payable to the commiffaries and their clerks ; which claufe is fo ex=
plained in pradtice, as to juftify the demand, not only of a reafonable fee
to the clerks, but of a compofition to the judges, in proportion to the a-
. mount of the teftament.

29. Teftaments muft be confirmed in that commiflariot where the decea=
fed had his domicil or refidence ; and if he had two diftinét places of refi-
dence, each in a different commiffariot, the commiffary in whofe territory
he had his principal domicil, muft confirm not only the moveables lying
within his commiffariot, but the whole of the teftament. Thus, though
one fhould have refided with his family in a city or borough, not for forty
days only, but for months immediately preceding his death ; yet if his
principal feat was in the country, the confirmation of all his moveables
mufl be carried on before the commiflariot where that dwelling-houfe is fi-
tuated, Feb 7. 1672, Commif. of Edinburgh; New Coll.i. §7. 1f one diein a
foreign country, his teftament muft be confirmed at Edinburgh, as the com-
mune forum, unlefs he went thither with an intention to return ; in which
cafe it muit be confirmed in the commiffariot where he laft refided before
he went abroad, 1426, c. 89.; Nov. 22. 1601, Douglas; Harc. 459. The
teftaments of common foldiers, travelling-merchants, and others who have
no fixed refidence, muft be confirmed in the commiffariot where they die,
if they have been there for forty days preceding their death ; but if for a
thorter time, the confirmation muft be carried on at Edmburgh as the com~
mune fornm, Feb. 16. 1711, Nishet.

30. Confirmation itfelf is precifely neceflary, in the general cafe, to veft
a moveable eftate in the executor. Hence a decree-dative obtained by one
as next of kin, is not fuflicient, without a fubfequent confirmation, to
wranfinit the dead’s part from him to his executors, tho’ he thould have died
n curfu diligentie, Falc.i. Jun. 23. 1745, Carmzcbatl: s New Coll. i1, 213.: for
as the law has {aid, That no moveable {ubje& belongmg to one, deceafed is
tranfmiflible to his executor without confirmation, a decree-dative can have
no fuch effe&t ; which, without vefting any right, barely declares, that the
obtainer of the decree has a title to be confirmed, if he chufes to apply for
it. There are feveral fubjeéts which require no confirmation. Firf, By
1690, ¢. 20. {pecial ailignations granted by the deceafed, though neither
intimated nor made public in his life, are declared fufficient to carry to the
aflignee the full right of the fubjecs afligned, without confirmation ; and
{pecial legacies being truly aflignations, have been adjudged to fall under
this ftatute, Fan. 1729, Gordon. Formerly the law ftood otherwife : fpecial
legacies being incapable of intimation, were, like unintimated aflignations,
regarded as imperfect conveyances ; and therefore the fubjet of the legacy
remained a part of the executry of the deceafed, till confirmation by the
legatee. 2dly, Confirmation is not neceflary by the widow and children, to
wvett in them, or tranfmit to their next of kin, that {hare of the moveables
falling under the legitim and jus relicte. That does noc fall to them by
fucceflion. It belongs to them in their proper right, in confequence of the
communion of goods induced by marriage, and the natural obligation on
fathers to provide for their iffue. The cafe is diflerent with regard to the
dead’s part. It falls to the next in kin in the way of fuccefiion. Confir-
mation is thercfore neceﬂhry to veft it in him, and to tran{mit it from him
to hiis own next of kin, If the next of kin thould die before confirmation,
it remains i bomis of the firft deceafed, and can be confirmed by that per-
{on only who becomes his next of kin on failure of the other, fince there is
no right of reprefentation in the fucceflion of moveables. Thus, where one
of rwo vounger children dies without confirming the father’s teftament, the
tharc of the father's dead’s part, which belonged to the child deceafed, is

not
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not tranfmitted to his children who are next of kin to himfelf, but may be
carried after his death by his furviving brother confirming it as next of
kin to the father, to the exclufion of his nephews, who are by one degree
removed farther from their grandfather than their uncle : but the child pre-
deceafing, tranfmits his fhare of the legitim, without confirmation, to his
own iffue. It may be obferved, however, that though the jus relicle and
legitim fall to the widow and children by way of divifion of the goods in
communion, and confequently defcend after their death, even without con-
firmation, from them to their next of kin ; yet thefe next of kin cannot e-
ftablith properly in themfelves the right of the widow and children, but
by confirming executors to them, St. 4. 3.2.8. §61. And they muft alfo
confirm to the firft deceafed, if no other has confirmed before them, in or-
der to carry his teltament into execution ; becaufe till his teftament be con-
firmed, the extent of his free executry cannot be known, nor confequently
the fhares of the widow and children ; neither can decree be recovered againft
debtors, but by an executor confirmed. 3dly, Such moveables as are capable
of actual pofleflion wia faéti, need not be confirmed, Fal.i. Nov. 14. 1744,
Macwhirter: The next of kin, by the bare pofleffion of the ipfa corpora of
them, acquires the property, and tranfmits it to his own next of kin, to
the exclufion of thofe who become upon his death next of kin to the perfon
firlt deceafed; but without either the acual pofleffion of thé deceafed’s
moveables by the next of kin, or his confirmation, no right is vefted in
him, New Col!.ii. 213. 4¢hly, The confirmation by an executor qua next
of kin, of any one fubject belonging to the deceafed, as it proves his right
of blood, and confequently his title to the legal fuccceflion of his moveable
eftate; fo by -our lateft decifions it has been adjudged to carry the whole
executry out of the teftament of the deceafed, and to make even the part
which was not confirmed to tranfinit to the executors of the perfon confirm-
ing on his death, Falc.i. Jan. 23. 1745, Executors of Murray. The confirma-
tion of a ftranger, who is an executor nominate or appointed by the decea-
fed, as itis merely a truft for the next of kin, has the effe& of eftablifhing
their right to the fubje& confirmed, as eflectually as if themfelves had con-
firmed them.

31. The form of proceeding in the confirmation of teftaments is this :
The commiffary, atthe fuit of any perfon having intcreft in the executry,
iflues an edict, which ferves as an intimation to all concerned, that they
may appear in court on a particular day {pecified in the edi@, nine days at
leaft from the publication of it, to fee the teftament of the deceafed con-
firmed. This edi&, as is the cafe of all edi@al citations, need not be fer-
ved againft any one perfonally, but is affixed on the church-door of the pa-
rifh where the deceafed refided ; and if he died in a foreign country, anims.
remanends, citation muft be ufed upon it at the market-crofs of Edinburgh,
and pier and {hore of Leith, againft all that may have any intereft or claim
in the executry.

32. In a competition for the office of executor, the commiffary gives the
firft place to the perfon named to it by the deceafed himfelf, whofe will
ought to be firft regarded in the management and difpofal of his eftate af-
ter his death. By the former practice, fo great attention was given to the
diftinction already ftated between the office of executor and the right of fuc-
ceflion, -that an univerfal legatee, if he was not alfo appointed executor by
the deceafed, was not admitted into the office, if either next of kin, wi-
dow, or creditor, appeared to oppofe him: but now he is preferred to it
before the next of kin, or any perfon whomfoever not named by the de-
ceafed,. New Cull.i. 125:5 becaufe thofe to whom the deceafed has given the
only fubftantial intereft in his fucceflion, ought alfo to have the right -of
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adminiftering it, if he has not exprefsly excluded them. -After them the
next of kin is preferred to the office; if they fail to appear, the widow,
then creditors, and laft of all {pecial legatees 5 {ee mft. to Commiffaries, 1666,
Executors not named by the deceafed, are called dative, becaufe they
are given by the judge, and derive their authority folely from him. It
is true that an executor, even when he is named by teftament, muft be con=
firmed or ratified by the commiflary: but that confirmation recuires no
previous fentence decerning him executor ; for it is the nomination of the
deceafed, and not any fentence of the judge, that makes him executor:
whereas in the cafe of one applying for the office, who was not named by
the deceafed, the commiflary pronounces, previouily to the confirmation, a
fentence decerning him executor, which gets the name of a decree-dative ;
and if the perfon fo decerned incline afterwards to confirm, the commilfary
authorifes him by a fecond fentence, which is properly the confirmation,
vefting the fubje& of the teftament in him, and confirming him in the of-
fice 5 wvid. fupr. § 27.

33. Where the teftament of the deceafed is confirmed, either by an exe-
cutor of his own nomination, or by his widow, or univerfal legatee, or
next of kin, the perfon confirming truly undertakes a truft for the behoof
of all concerned in the moveable {fucceflion. And as the confirmation ex-
cludes all others from the adminiitration, the executor muft difcharge that
truft with diligence. The more effeGtually to prevent frauds, it bchoved
the executor decerned to give up upon oath an inventory of the whole move-
able eftate of the deceafed, in fo far as confifted with his knowledge, in
order to obtain confirmation ; for this all our lawyers affirm to have been
the former ufage, Cr. lib.2. dieg. 17. § 2.5 Hop. Min. Pr. § 71. But now of
a long time, the commiflaries have difpenfed with that form, and admit of
courfe whatever inventories are offered by the executor. Nay, it has been
lately adjudged, that commiilaries are obliged to confirm executors upon
any inventory, though it thould be notorioufly defective, Neww Coll. i. 88.:
fome inventory, however, that may be the fubje& of confirmation, muft
{till be offered ; and fuch of the goods as are not in cath, or bonds of bor=
rowed money, which require no eftimation. muft be eflimated, and their va-
lues ftated in money. The commiflary takes of courfe fecurity from every
executor at his confirmation, to make the fubject confirmed forthcoming
to all having intereft in it. 'Where no perfon applied for the office of exe-
cutor, it was by our old practice competent to the bithop, in order to fe-
cure himfelf of his quot, to apply for general letters of horning, which
ifTued of courfe at his fuit, as the truftee of the eftates of perfons deceafed.
Upon thefe he charged all perfons interefted in the executry to confirm,
and in default of the appearance of any, he preferred to the office his own
procurator-fifcal, who by his confirmation was intitled to the whole dead’s
part, (which belonged of right to the next of kin), till one having an in-
tereft claimed the office ;5 in which cafe the claimant was decerned executor
in place of the fifcal, and was theretore called executor furrogate. As this
was calculated purely for the bifhop’s benefit, who could have no right to
any quot unlefs the teftament was confirmed, and as it occafioned great
lofs and expence to the fubjects, all actions or charges againft any perfon
to confirm a teftament, are now prohibited by 16go, c. 26. except at the
{uit of the widow, children, next of kin, or creditors of the deceafed. Since
the pafling of this ftatute, no commiflary has an intereft to except to, or
oppofe a confirmation which a creditor or next of kin is carrying on before
another commiflary, on the pretence of the incompetency of that other,
more than he has to compel the creditor to confirm before himfelf, Hume,

3.

34. Before



erskines large volume_combined.QXD_institute of the Iawi@)ﬂmm 14:18 Page 619

Tie, IX. Of Succeffion in Moveables; /617

34. Before proceeding farther in explaining the rights competent to pro-
per executors, and the obligations under which their office lays them, fome
obfervations may be made upon the confirmation of a particular kind of -
executors who 4&t merely for their own behoof, viz. executors-creditors.
Where a creditor hath before his debtor’s death begun legal diligence a-
gainft him, he may perfe@ it after his death, according to the legal forms;
ex. gr. he may, upon his debtor’s death, obtain forthcoming upon an ar-
reftment that had been ufed when he was yet alive, Harc. 95. But fuch
creditors of the deceafed as have ufed no diligence againt their debtor him-
felf, muft, on his death, fue the executor already confirmed, who is the
legal truftee for the creditors, to make payment of his debt ; or if there be
yet no confirmation, they themfelves may apply for the office as executors—
creditors, and confirm the teftament, which will intitle them to fue for
and recover the {ubject confirmed for their own payment. Where one thus
applies to be confirmed executor-creditor to the deceafed, every co-creditor
may apply to be conjoined with him in the office. As an executor-creditor
confirms only for the payment of his own debt, he is exempted from the
neceffity of confirming more than is fufficient to fatisfy himfelf, 4¢#of fe-
derunt, Nov. 14. 1679. This kind of executor is therefore neither truftee
for others who are interefted in the executry, nor has he any right in the
moveable fucceflion of the deceafed, except in {o far as he may affet it to
recover what is due to himfelf; his confirmation is no more than a form
of diligence eftablithed by law, by which he, as creditor, may be enabled
to recover payment out of the executry-effe@s. In cafe he confirmed more
than the amount of his debt, our older decifions were not uniform, whether
he was liable in diligence for the whole of what he had confirmed. It was
adjudged, Gosf. July 18. 1671, Harlaw, that he was obliged no farther than
to aflign the furplus, after retaining what fatisfied his own debt, in favour
of any other having intereft ; but afterwards he was declared liable in di-
ligence for the whole, Fount. Feb. 7. 1679, Pearfon. This laft judgement
was ftrengthened by faid act of federunt, which exprefsly fubjects execu-
tors-creditors to the fame degree of diligence with other executors.

35. A creditor who had not conftituted his debt, or had not brought
his claim to an ifflue by decree during the life of the debtor, has no title
to demand direétly the office of executor qua creditor to the deceafed,
becaufe he was never properly creditor to him. In fuch cafe the credi-
tor may conftitute his debt in an action againft the executor, where one
is already confirmed. But where there is no confirmation, the follow=
ing method is prefcribed by 1695, c.41. He may charge the next of kin
who ftands off, to confirm within twenty days after the charge, or other-
wife to be liable for the debt. If the next of kin neither renounce the fuc-
ceflion, nor confirm within the days of the charge, he will incur a paffive
title, in the fame manner that one does in heritage, who is charged to enter
heir, and fails to renounce : if the next of kin renounce, the creditor may
conftitute his debt, and obtain a decree cognitionis canfa againft the bereditas
jacens of the moveables, declaring them liable for payment of the debt ;
upon which he may get himfelf decerned executor-creditor, and afterwards
confirm in common form : but the directions of this part of the ftatute are
not in univerfal obfervance. Though creditors to a perfon deceafed might,
by the expedients authorifed either by ftatute or cuftom, attach the move-
ables that pertained to their deceafed debtor, in order to recover payment
of their debts ; yet where one was creditor, not to the deceafcd, but to his
- next of kin, till the fore-cited act 1695, there was no method laid down
in our law, by which he could affect the moveable eftate of the deceafed,
in cafe his next of kin fhould ftand off from confirming. By a feparate
claufe-of that ac, the creditor may either require the procurator-fifcal to

Vour. II. 7 R confirm,
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confirm, and afterwards to affign to him; or he may obtain himfelf de+
cerned executor to the deceafed, as if he were creditor to him, and not to
his next of kin.

36. Though the words of the a& of federunt, Nov. 14. 1679, above quo-
ted, feem to import, that proper executors, who hold the office for all in-
terefted in the moveable fucceflion, are obliged by law to make their inven-
tories full, it is certain that, let the inventory be ever fo defective, the exe-
cutor is liable in no penalty for that omiflion, at the fuit of creditors or
others who are intitled to any part of the executry, Fune 18. 1629, Peebles.
Where therefore the executor confirmed has either omitted out of the in-
ventory any effects belonging to the deceafed, or has eftimated them below
their juft values, the only remedy left to any perfon interefted, isto apply
to the commiffary, that he himf{'lf may be confirmed executor to the de-
ceafed ad omiffa vel male appretiata. "Where one applies for a confirmation
.ad male appretiata, it is competent to him to prove by witnefles, that the
goods confirmed in the principal teftament are undervalued. This holds,
though the firft executor fhould have {fworn to the values put upon them ;
both becaufe fuch oath is to be looked upon merely as an oath of credulity,
Hare. 451. and becaufe the executor, being truly a party, ought not to have
it in his power to fix the values of thofe goods for which himfelf is to be
accountable. But if the goods have been apprifed under the authority of
the commiflary, whofe office it is to name fit perfons for that purpofe, there
is no room for a fecond apprifement ; nor can the commiffary in fuch cafe
interpofe, by dire@ing the goods to be put up to a public fale, though the
creditors of the deceafed fhould apply for it, unlefs fraud or collufion ap-
pear in the apprifers. If the deceafed himfelf has fixed the values, the va-
luation ought to ftand good as to the dead’s part, becaufe every man is the
beft judge of the value of his own property ; and though he thould have
plainly under-rated them, it is prefumed, that it was his intention to make a
prefent to the executor of the difference : nay, tho’ the executry-eifects
ihould not be fufficient to fatisfy the debts, the valuation fhould be fuftain-
ed, unlefs the prejudice arifing from thence to the creditors be enormous,
Teb. 1. 1662, Belfches. Where an executor had intermeddled with any fub-
je&t not contained in his confirmation, it {eems to have been doubted, whe-
ther, by our more ancient practice, the creditors of the deceafed had any
other relief competent to them, than to confirm thefe fubjeGs ad omyfa ;
but it has been fince adjudged, that they might, without fuch confirma-
tion, purfue the executor dire@ly for their value, Fan. 24. 1639, Inglis.

37. He who applies to be executor ad omifa vel male appretiata, muft call
the principal executor as a party ; for the executor in the principal tefta-
ment is by his office intitled to the adminiftration of the whole moveable
eftate, and {fo has an obvious intereft to oppofe the nomination of another
executor who is to deprive him of part of that adminiftration. If there-
fore it thould appear that the firft executor has neither left out of the tefta-
ment, nor under-rated any fubject contained in it, dolgfe, the commiffary
will, in place of naming a fecond executor, ordain the fubjects omitted, or
the difference between the eftimations in the principal teftament, and the
the true values, to be added to the teftament, March 12. 1631, Dyff. If
there be ground to prefume fraud, a teftament ad omifa vel male appretiata, is
not like a principal teftament divided into legitim, reli’s part, &c. but car-
ries the whole fubje&s contained in it to him who is thus decerned execu-
tor, in fo far as his intereft in the executry extends, to the utter exclufion
of the executor in the principal teftament, Fount. Feb. 16. 1703, Robertjs:s.
Execuators, to prevent any creditor of the deceafed from confirming ad
omiffa, and thereby carrying off from them the fubjes not formerly con-

firmed
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firmed by themfelves, proteft fometimes at their confirmation, for liberty
to add or eik to the inventory all fubje@s belonging to the deceafed that af-
terwards may come to their knowledge. Thefe additions the commiffary
admits of courfe, without any new confirmation.

38. It is the office of an executor to carry the teftament into execution;
in order to diftribute the executry-effets amongft all having intereft in
them. A teftament is faid to be executed in the proper and legal fenfe,
when the executor has obtained pofleflion of the moveables belonging to the
deceafed, or received payment of the debts due to him, or at leaft eftablifth-
ed a right to them in himfelf, by decree or corroborative fecurities. But
the office of executor is, like other trufts, perfonal, and confequently not
defcendible to heirs. Hence, when there are two or more in the office, it
accrues upon the death of any one of them to the {urvivors, and it falls en-
tirely on the death of the laft: and therefore the commiffary, in all cafes
where the office happened to fall before the teftament was fully executed,
was in ufe to appoint an executor-dative quoad nom executa, as if there had
been no former confirmation, for executing that part of the teftament which
had not received execution during the life of the firlt executor. This exe-
cutor-dative was accountable to the next of kin ; not of the firft executor,
becaufe no right was vefted in him as to that part, it continuing in bonis
defunéti till execution, but of the deceafed, whofe teftament that executor had
confirmed, fee Fan. 31. 1633, Wiljon. As to the part which was executed,
it was tran{mitted from him who was the executor, to his executors in the
common courfe of fucceflion. There was at no period of time any place by
our law for a confirmation quoad non executa, where an executor-creditor,
whofe confirmation is always for his own behoof, died before executing
the teftament ; becaufe the fubjects which are confirmed by an executor of
that kind, are by the confirmation carried out of the executry to himfelf
alone, as his own property, which therefore he may difpofe of to others
without limitation. But by the older practice, the confirmation of executor
gua nearefl of kin, though he confirmed chiefly for his own behoof, did not
{o eftablith in himfelf the right of the {fubjeds confirmed, as to enable him
to convey them to others, even to the creditors of the deceafed, before the
teftament was executed as to thofe {fubjects in the manner above explained ;
till then, the aflignation of them by the executor had the bare cfle&t of a
procuratory, which ceafed by the granter’s death, S£. 4. 3. 2.8. §60. But
by the later ufage it has obtained, that in every cafe where a teftament is
confirmed, chiefly, though not folely, for the executor’s own behoof, ex. g
by the next of kin, fuch confirmation is adjudged to have the effect of an
aflignation or procuratory in rem fuam, by which the full right of the fub-
jecs confirmed, and confequently the right of execution, is tranfmitted to
the reprefenmtives of the perfon confirming, Feb. 12. 1662, Bell ; Home, 6o.
{o that for upwards of a century there have been few or no confirmations
ad non executa.

39. Though an executor cannot, in the general cafe, fue the debtors of
the deceafed till he be confirmed, becaufe itis the confirmation which gives
him the jus exigend: ; yet executors who are unwilling to be at the charge
of confirming doubtful debts, may, even before confirmation, fue for pay=-
ment, if they obtain a licence from the commiffary for that purpofe. Thefe
licences are never granted, till he who applies for them has obtained a de-
cree decerning himfelf executor. They are intended merely to fave expence,
where there is danger of getting nothing by the confirmation, and for that
reafon they do not inciude a power to the purfuer to infift for a decree a-
gainft the debtor ; they are only granted w/que ad fententiam. If therefore
the executer {hall; before confirmation, take decree for the debt, it cannot

avail
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avail him, feeing the licence, which is the executor’s only warrant for pur<
fuing, excludes decree. A licence may be granted, not only to the execu=
“tor in a principal teftament, but to an executor furrogate, ex. gr. to an ex—
ecutor-creditor ad omiffa, there being the fame or ftronger reafon to indulge
the laft than the firlt, Feb. 21. 1668, Scot. Where an executor hath already
confirmed fundry debts due to the deceafed; he may, without a licence,
fue for other debts not contained in the confirmation, before that commif-
fary who granted the confirmation, Fan. 10. 1710, Bothwell. A difpofition
omnium bonorum, is alfo fauftained as equivalent to a licence, Fume 2§. 1663,
Haliburton.  Englifh letters of adminiftration, iffuing from the proper court
there, are adjudged to be alfo equivalent to our licences, and confequenily
to be a fufficient title to fue in any of our courts for recovering of the debts
due by the deceafed, which were contracted and made payable in England,
the creditor confirming before extract ; - becaufe whatever title is futhicient
in England to found an action upon fuch debts, ought likewife to be found
fufficient here, New Coll. ii. 203. All diligence ufed by an executor upon a
licence muft fall, if he fhould die before confirmation ; -for fecing the li-
cence, on which the a&tion and diligence is founded, is a bare perfonal
“permiffion, which dies with the perfon licenfed, the diligence ufed by him
_eannot be fupported by any confirmation of his next of kin, Fune 30. 1703,
Fackfon. Such diligence, however, may perhaps have the effect to interrupt
prefcription againft, the debt ; for it bears the eflential charaétérs of inter-
ruption ; it both {hews the creditor’s intention to profecute his claim, and
it is an intimation or notification to the debtor. )

40. Where two or more are conjoined in the office of executor, all of them
are underftood to hold the office pro mdivifo. They have but one office, and
reprefent the deceafed as one perfon ; and therefore all of them muft con-
cur in fuing the debtors of the deceafed, March 8. 1634, contra
L. Lag ; and if any one of them thall refufe to concur, he may be excluded
from the office at the fuit of the co-executors. The concurrence, however,
of all the executors is only neceflary, in fo far as the teftament is.not execu-
ted ; for after a debt is eftablifhed in their perfon by decree, or after the
debtors have given new fecurities for their debts to the executors, every ex-
ecutor may, by himfelf, fue for his particular thare of fuch debt, and the
debtor may fafely make payment to him of that fhare, March 17. 1630,
Sempill. But fince all the executors have an equal fhare in the debts due
to the deceafed, no executor can grant an acquittance farther than his own
fhare amounts to, unlefs where one executor has already got payment from
the debtors of as much as extends to his whole fhare of the executry ; for
then the co-executor may, by himfelf, receive payment of, and difcharge
the debts that continue unpaid, March 24. 1630, Sempiil. A debtor, how-
ever, oughtin prudence to decline paying his full debt to any one execu-
tor, till all the other executors be made parties, thatit may be known whe-
ther thefe other have already drawn their juft fhare of the whole executry-
effeéts out of feparate funds. In the particular cafe, where the perfons con-
joined in the office are executors-creditors, every debtor of the deceafed
who makes the fmalleft payment to any one executor, without the concur-
rence of the co-executors, does it at his peril ; becaufe the queftion, Whe-
ther the executor-creditor who received the payment was truly intitled to
any part of it ? depends entirely on the validity of the debt due to him by
the deceafed, which the co-exccutors have an obvious title to inquire into,
before payment: and if the debt be liable to legal exceptions, the debtor
muft pay what he owed to the deceafed a fecond time to the other execu-
tors. As all the co-cxecutors have an equal right to the debts due to the
deceafed, they arc only liable pro rata in the debts due by him. The bur-

den
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den of thofe debts muft fall equally upon all the executors, unlefs it fhall
appear that he who is fued has by himfelf intermeddled with as much of
the executry-effeCts as extends to the debt fued for. In that cafe the de-
fender is fubjected to the full amount of his intromiflions, without confi-
dering what his proportion of the burden amounts to, when juftly divided
between him and the other executors, Fuly 22. 1630, Salmon.

41. The confirmation of an executor, though it fometimes gets the name
of aditio hereditatis in mobilibus, does not, like the entry of an heir in
heritage, infer any proper reprefentation of the deceafed: for executry is
truly an office; the executor isin the judgement of law a truftee, ap-
pointed either by the deceafed or by the judge, for executing the teftament,
and therefore is not fubjected to the debts due by the deceafed, ultra vires
wwventarii, beyond the value of the inventory. Hence it follows, that he
cannot be fued perfonally for the payment of any debt due by the deceafed,
till decree be awarded againft him as a proper debtor, upon one or other of
the two following grounds : Firff, That he has actually intermeddled with
the executry-effets ; or, 2dly, That he ought to have received them ; for
his office of truft imports an obligation to diligence, for reducing to money
the fubjects confirmed, and recovering, for the benefit of all concerned, the
debts due to the executry, at leaft fuch of them as may be in danger of be-
ing loft by delaying to fue the debtors. A year after confirmation is ufual-
ly indulged to executors for this purpofe, which may perhaps be founded
on 1503, ¢.76. where it is taken for granted, that executors are obliged to
make up their accounts within a year. A regiftered horning is in praétice
accounted fufficient diligence, without proceeding the length of a caption.
As it is not always in an executor’s power, even after diligence, to make the
debts due to the executry effectual, he ought to preferve {fuch vouchers as
may prove that he had not neglected to ufe diligence debito tempore. The
obtaining a decree againft the debtor will of itfelf fave the executor, tho’
he ufe no diligence upon it, if he can prove the debtor was infolvent when
the decree was pronounced, fince the expence of diligence muft upon that
fuppofition have been laid out unprofitably. The executor, where no bene-
_ fit can accrue to himfelf by the oflice, is not bound to any diligence, if he
execute the teftament quamprimum, and immediately after aflign the decrees,
regiftered hornings, and other fecurities in his perfon, to the creditors of the
deceafed, according to their feveral preferences, that fo they may fue for
payment in their own names. Itis the duty of an executor, after he has
converted the moveable effe@s into cafh, in order to a diftribution thereof
among the parties having intereft, to hold the money in kis hands, that he
may have it in readinefs when that diftribution is to be made. If therefore,
in place of retaining the money; to which his office obliges him, he thould
lend it out upon bond bearing intereft, he lends on his own rifk, though
the debtor’s credit thould have been ever {o unexceptionable at the date of
the bond : and feeing he runs the hazard of the debtor’s folvency, he ought,
on the other part, to be intitled to all the profits arifing from the loan, and
confequently is not accountable to the creditors upon the executry, for the
intereft of the fum fo lent, Fuly 1730, Cred. of Thomfon, obferved in D:fZ. i.
2-41. Upon the fame principle, an executor who has recovered payment,
even of bonds which carried intereft to the deceafed, is not liable for the
intereft of the fums contained in thofe bonds from the time that he recei-
ved payment of them, Falc.i. 177. unlefs in {pecial circumftances, which
takes the executor out of the common cafe, bud. *

42. Since executors are truftees for all interefted in the executry, they
cannot, even after the debts due to the deceafed are properly vefted in them-
felves by the execution of the teftament, aflign them to the prejudice of

* See Kames, Rem. Dec. 79,5 New Coll, ii. 8o. & iil. 108,
Vour.IL 78S thofe
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thofe concerned ; for the execution does not make them proprietors ; they
continue barely truftees of the executry-goods. Though therefore-it is the
executor alone who can difcharge the debtors, and grant fuch conveyances
of the debts as are confiftent with the truft; yet if he thall affign a debt due
to the executry in favour of his own proper creditor, which he cught as a
truftece to have afligned to the creditors of the deceafed, the conveyance
may be fet afide by thefe creditors, in the fame manner that an affignation
by a truftee to a third party may be fet afide by the trufter. Upon this
ground, the creditors of the deceafed may affe¢t by diligence, not only the
original {fubjes contained in the teftament, but bonds taken payable to the
executor himfelf, where they appear to have been granted as the value of
executry-effects ; and thofe creditors are preferable to the executor’s own
creditors, as to all the fubjecs belonging to the executry, though the cre-
ditors of the executor fhould have ufed prior diligence, Sz. &. 3. £. 8. § 71.;
Dec. 16. 1674, L. Kilbead. Tt arifes alfo from the truft implied in the of-
fice of executor, that he muft communicate to all having intereft in the {uc-
ceflion, the benefit of the eafes he may have got in tranfaing fuch of the
debts due by the deceafed, as he had purchafed after his confirmation ; be-
caufe from that period he became their truftee : but as to thofe he had pur-
chafed before his confirmation, when he was as yet under no tie to aét for
“the behoof of others, he is prefumed to have a&ed for himfelf, and fo he
may lawfully retain to himfelf the whole benefit arifing from fuch purchafes,
June 4. 1747, Mackenzie.

43. It may be proper in this place to fet forth the rules of preference, ob-
ferved both by the former and prefent pradtice, in competitions among the
creditors or legatees of a perfon deceafed, upon the fubjeét of his tefta=
ment or dead’s part: Firff, By a general rule, no executor can pay any
debt due by the deceafed, be it ever {o clearly conftituted, till decree be re-
covered againft him at the fuit of the creditor, Nov. 11. 1664, Fobnflon;
for as he is a judicial truftee, he has only a power of ingathering the execu-
try-goods, but he has not the diftribution of them, and therefore ought to
make no payment without the warrant of the judge from whom he derives
his authority : but as there is no certain way of coming at the knowledge
of all the moveable debts due by perfons deceafed, fo as the feveral credi-
tors may be brought into the field, it is lawful for executors in the common .
cafe to pay primo vemienti, 1.e. to that creditor who has firft obtained decree
for his debt. There are certain debts, however, which, becaufe they are
not only onerous, but ftrongly founded in humanity, are preferred before
all others,and get the name of privileged. Thefe the executor may pay with~
out decreet.  Of this fort are reckoned medicines furnithed to the deceafed
on deathbed, phyficians fees incurred during that period, funeral charges,
a year’s rent of the houfe where the deceafed died, and his fervants wages,
either for a full year, or half a year, according to the time for which they
were hired ; fee Nov. 25. 1680, Crawfurd. Under funeral charges are in~
cluded all expence neceflary for the decent performance of the funeral, fne
quibus funus honefle duci non poteft, ex. gr. hanging the chamber where the
dead body is laid with black, if the rank or fortune of the deceafed require
it in point of decency, mournings for the widow, and fuch of the deceafed’s
children as are to aflift at the funeral ; but no claim for mournings can be
made by the children who were not prefent at it; fee New Coll. 1. §7. 241y,
No executor can warrantably pay, even to a creditor who has obtained de-
cree, if, before actual payment, while the fubje® is yet in media, another
creditor fhall interpel him by a citation, Dec. 16. 1629, White; for ke
ought in fuch cafe to bring the two creditors into the field by a fufpenfion
and multiple-poinding, that the creditor interpelling may have an oppoitu~
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nity of excepting to the other’s ground of debt or preference. Hence he can
pay no legatee, without calling all the others contained in the teftament,
that if there be not fund fufficient for fatisfying all of them, each of them
may fuffer a proportional abatement, Fan.31. 1736, Caldwall. Neither
can he make any payment to the prejudice of teftamentary creditors, tho’
they fhould have made no formal interpellation ; for the acknowledgement
of their debts by the deceafed in his laft-will, which is the executor’s own
title, muft be deemed a fufficient notification as to him, March 8, 1631,
Duf.

44. Executors might, by our former praice, have, without any form of
law, made payment of debts due by the deceafed to themfelves, whether
they were the original creditors, or had acquired a right to them before
their confirmation ; or, to fpeak more properly, they might have retained
in their own hands a {fum amounting to the debts due to them, Fan. 26. 1628,
Adie; upon this ground, That as one cannot demand a decree againft him-
felf, the privilege given to that creditor who firft obtains fentence, would
be inavailable to an executor, if he happened to be alfo creditor to the de-
ceafed. But it would perhaps have been more agreeable to the obligations
of a judicial truftee, if it had been made neceflary for the executor to have
applied to the judge for a warrant to appropriate to himfelf as much of the
executry-funds as would have anfwered his debt. An executor might alfo,
by the former practice, have paid thofe creditors whofe debts were acknow-
ledged in the teftament, though no judgement had been recovered upon
them ; becaufe the acknowledgement of the debts by the deceafed himfelf,
ought to have as great force as a {fentence or decree of the judge, declaring
the debt to be juft : but he could not warrantably pay even to this clafs of
creditors, if, before payment, he was {fummoned at the fuit of another
creditor of the deceafed, March 31. 1624, L. Curryhill.

45. A confiderable alteration has been made upon this head of our law
by actof federunt, Feb. 28. 1662. This aé recites the prejudice fuftained
by the creditors of deceafed perfons who live at a diftance, or are otherwife
late in coming to the knowledge of their debtor’s deceafe, through the ear-
lier diligence of other creditors, by which they were poftponed, and per-
haps totally excluded from their payment. For preferving an equality,
therefore, among all the creditors, a rule of preference is eftablithed, where-
by every creditor, ufing diligence within half a year after the debtor’s
death, either by obtaining himfelf decerned executor-creditor, or by citing
one of the executors confirmed, is intitled to a pari paffu preference with
thofe who had ufed more timely diligence. Since this a& of federunt, an
executor cannot avail himfelf of his right of retention, fo as to exclude any
creditor who thall have cited him within the fix months, and thereby fhail
have acquired a par: paffu preference with him in virtue of the faid aé.
Neither can he now make payment, even upon decree, to any creditor, ex-
cept a privileged one, though he fhould not be interpelled by any other ;
becaufe till the running out of the fix months, it cannot be known how
many creditors may be intitled to a dividend out of the executry-funds, by
having ufed diligence within that time. The chief purpofe of . citing the
executor within the fix months, is to give him a notification of the debt upon
which the citation proceeds. And therefore, firff;, A teftamentary-creditor,
even without citation, ftands on an equal footing with thofe who have ci~
ted the executor; becaufe his debt is {ufficiently made known to the execu-
tor by the teftament. 2dly; A bare citation within the fix months by one
creditor, does not found him in a preference to thofe who thall cite the ex~
ecutor after that term, while the executry-funds are ftill i medio, July 1742,
Cred. of Johnfion ; for the act of federunt was intended fimply to difcourage

too
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too hafty diligenee, by bringing in all the creditors pari paffa, who {hould
ufe any ftep of diligence within the half-year, but by no means to give a
bare citation as ftrong effe¢t as a decree, or to exclude thofe creditors who
fhall after that time have firft completed their diligence : but a decree with-
in the fix months will exclude all creditors ufing diligence afterwards; be-
caufe a decree is a legal ground of preference.

_ 46. After the fix months are expired, it is the executor’s duty to bring
into the field all the creditors who have ufed that diligence which is preferi-
bed by the aforefaid ac¢t of federunt, that the whole executry-fund may be
divided among them, according to their feveral degrees of preference. As
that a¢t relates to fuch creditors alone who have ufed diligence within that
period, queftions of competition among thofe who have ufed no diligence
till afterwards, muft be determined by the legal rules of preference, as if
the a& of federunt had never been made. In a competition between two
creditors of this kind, the preference was governed formerly by the priori-
ty of the citations, Fuly 1723, Sir J. Gray. But by the later practice, which
appears more agreeable to law, the firft citation gives no preference by it-
felf, Feb. 15. 1738, Grabam. The executor may, after elapfing of the fix
months, ufe the right of retention which was competent to him by the for-
mer practice, as to all debts due by the deceafed to himfelf, which will be
equally available to him, as if he had obtained decree, and confequently
will found him in a preference before all creditors who have ufed no dili-
gence within that period, tho’ they fhould immediately after fue for their
debts, Falc.i. Dec. 22. 1744, Cred. of Crichen*. Legatees, being gratuitous
creditors, are poftponed to the oncrous creditors of the deceafed ; but a le-
gatee who has actually received payment, is not bound to reftore to the
creditors of the deceafed the fum bequeathed, if it fhall appear that there
was originally a {ufficient fund in the executor’s hand for fatisfying both
creditors and legatees, though he fhould afterwards have become bankrupt:
for legatees cannot by any action compel an executor to clear off the execu-
try-debts ; the creditors themfelves are alone to blame  for having neglet-
ed to fue him while he continued folvent; and therefore ought to be the on-
ly fufferers, and not the legatee, who received optima fide what had been be-
queathed to him by the proprietor as his own, New Goll.ii. 241. The ex-~
pence of confirmation, and' the other charges neceflary for the common
management, come off the whole head of the executry-funds, and are
therefore, like the debts properly called privileged, preferable to every other
creditor. All the creditors of the decéafed who fhall ufe diligence againt
the moveable eftate of their debtor, within a year from his death, are pre-
ferable to the creditors of his next of kin : but after that period, the credi-
tors of the next of kin have accefs to attach what remains not affe¢ted by
the proper creditors of the deceafed, according to the form prefcribed by
1695, c. 41.

Z; By our old cuftom, it behoved executors who wanted to be difchar-
ged of their truft, and have their accounts fettled, to apply for formal de-
crees of exoneration, upon actions to be purfued by them before the com-
miffaries againft all interefted in the executry: which decrees muft have
contained a particular inventory both of the funds and debts of the decea-
fed, and an account how every part of the executry-funds was applied 5 for
general decrees of exoneration were accounted as covers to fraud and con-
cealments, and therefore did not avail the executor, Sz. 4.3. £.8. §75.3
March 10. 1632, L. Ludqubairn. But now of a long time this action has
been difufed ; and executors, when they are fued by creditors, are admit-
ted to plead, by way of exception, that the inventory is exhaufted by law-
ful articles of difcharge. What articles are fufficient for that purpofe, may

* See Kames, Rem. Dec. G2.

be
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be gathered from the four preceding paragraphs. It rnay only be farther
obferved, thatitis no good defence for the executor, that the teftament is
exhaufted by lawful fentences recovered by the other creditors againft him,
unlefs he can alfo plead, that payment has been made by him in confe-
quence of thofe fentences ; for every creditor, after he has interpelled the
executor by procefs, has a right to difpute his preference againft all the
other creditors, even thofe who have ebtained decreés upon their debts, if,
when the action is brought by them againft the executor, payment has
not been made of the fums contained in thefe decrees, Fuly 8. 1634, Pre-
Slon.  The exception of Exbaufled, which is pleadable by executors, may
be elided by the creditors reply of fuperintromiffions, i. e. that the executor
has intermeddled with more of the effe@s of the deceafed than were con+
tained in the inventory. As for the debts due to the deceafed, which con-
tinue unpaid notwithftanding proper diligence ufed againft the debtors,
the executors may be releafed of thofe, by producing to the court decrees
and regiftered hornings, and afligning them to the creditors, together with
the grounds of debt, in the manner explained Jfupr. § 41.

48. The law itfelf has divided fucceflion into two branches; the heritable
and the moveable: and as each of thefe ought to bear the burdens which
naturally attend it, the heir is the proper debtor in heritablé debts, becaufe
he fucceeds to all the fubjects upon which thofe debts are fecured ; and the
executor is primarily liable in the moveable debts, becaufe he is confi<
dered as heir in the moveable eftate. Though therefore not only heirs
but executors reprefent the deceafed to the extent of the inventory ; and
confequently both one and the other are directly liable to the credi~
tors of the deceafed, who have, by the ftyle of their bonds, not only
the deceafed himfelf, but his fucceffors or reprefentatives, bound in pay-
ment ; yet by our ancient law, 1503, ¢. 76. the heir was protected againft
all aions on moveable debts for a year after his anceftor’s death, becaufé
he was not the proper debtor. A year was indulged to the heir; becaufe
that fpace of time appears, by the faid ftatute, to have been allowed by our
former pradtice, to executors to make up a {tate of the executry; after
which the heir was intitled to call for that account, and to tdke fecurity of
them to relieve him of the moveable debts, to the extent of the free move-
able eftate : and it was thought unreafonable to fubjec the heir to the pay-
ment of the moveable debts, till he had it in his power to call the execu=
tors to account. By our prefent ufage, however, in contradiion to this
ftatute, the heir may be fued for moyeable debts immediately after the an-
ceftor’s death, if by his actual entry he has loft the benefit of the annus deli=
berandi 3 and thus, though he be only a fubfidiary debtor, he is lefs favour-
ed than the executor himfelf, who cannot, fince the before-cited a& of . fe-
derunt 1662, be obliged to pay any of the executry-debts fooner than fix
months after the debtor’s death. From this doétrine, that the burden of
the debts of the deceafed fall either on the heir or executor, according to
their different natures, it follows, that where the queftion is not with a cre-
ditor, but between the heir and executor, the heir who pays a moveable
debt, or the executor who pays an heritable, ought to have action of relief
or recourfe againft the primary debtors. This right of relief is accordingly
granted by {pecial ftatute, the fore-cited 1503, c.76. to the heir who has
made payment of a moveable debt, againft the executor ; and though that
ftatute contains no claufe obliging the heir to relieve the executor as to the
heritable debts, that right has been extended in favour of the executor ex
parttate rationis, March 7. 1629, Falconer; And indeed our legiflature has
taken it for granted, that relief is al{fo competeut to the exccutor againft the
heir, otherwife it would not have been enalled by 1669, ¢. 1g. that heri=
table debts due by a perfon deceafed, fhall not be ftated in his teftament to

Vour. I 7 T . the
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the prejudice of the quot, where the deceafed had heritage fufficient for the
payment of them. This right of relief is not cut off from the heir, by his
accepting from the deceafed a grant of the heritage, with the burden of all
his debts, moveable as well as heritable ; for {fuch burden is not interpreted
to be impofed with any defign to alter the natural courfe of the granter’s
fucceflion, or to load his heirs or executors with the payment of debts in
which they are not the primary debtors ; but merely as a corroborative fe-
curity to creditors, unlefs the contrary fhall be evident from the fpecial te-
nor of the grant; fee Falc.i. 185. The fame do&rine holds with regard

 to the relief competent to executors againft the heir, in the cafe of a grant
of the whole moveable eftate in favour of the executor, with the burden of
all the granter’s debts, heritable as well as moveable.

49. The only paflive title in moveables is vitious intromiffion, which con=
fifts in apprehending the pofleflion of, or ufing any moveable goods belong-
ing to the deceafed unwarrantably, or without the order of law. It fub-
je&s the intromitter pafivé to the payment of all the debts due by the de-
ceafed ; and the a@ion founded on it, nearly anfwers to the acfio expilate
bereditatis of the Roman law. This paffive title is not, like thofe in heri-
tage, pointed only againft perfons who have a right to fucceed to the de-
ceafed, but ftrikes againft all intromitters, even ftrangers. The reafon is;
that moveables are eafily carried off or embezzled ; and as thofe in the houfe
of the deceafed have it fo much in their power to poflefs themfelves of his
moveable effects, and fometimes of the greateft value, it was neceflary to
prote& thefe by a fantion beyond fimple reftitution. One’s feizing the
pofleflion of any moveable fubje& which belonged to the deceafed, fo as to
bring it under his power, though it fhould not be employed by him to its
proper ufe, infers vitious intromiflion ; ex. gr. the bare tranfporting of a
trunk by the intromitter to his own houfe, Fune 29. 1705, Archibald ; but
where one barely continues the pofleflion of a fubject, the property of
which he had acquired from the deceafed while he was yet alive, that can
neither be called intromiflion, which implies a new ac, nor does it carry
with it any vitious charader, being truly the continuation of lawful poffe{~
fion, Feb. 7. 1629, Brown; June 9. 1680, Brown. Though vitious intro-
miflion be a deli@, it may be referred to oath; for the action grounded up~
on it is purfued barely ad civilem effectum, to make good the payment of a
lawful debt.

0. Stair affirms, &. 3. £. g. § 7. that this paffive title is not incurred, un~
lefs where the thing intermeddled with is part of fome fubject that may be
confidered as an umiverfitas, as a fheep out of a flock. But this do¢trine 1s
neither founded on reafon, nor fupported by pra&ice. The only univerfitas
to be regarded in this paflive title, is the unsverfitas of the moveable eftate
of the deceafed ; and therefore whoever intermeddles unwarrantably with a
fingle fubject that belonged to him, as a piQure, a jewel, a piece of plate,
muft be underftood to intermeddle per umiwverfitatem, and without doubt
commits as great wrong, where fraud is juftly fufpected, as if he had car-
ried off a fheep from the flock, or a corn-theaf from the barn-yard.

51. Intromiflion cannot be vitious, ner confequently infer a pafiive title,
where the fubje intermeddled with was truly not i bonis defunéti, no part
of the eftate of the deceafed, or ceafed to be fuch before the intromifhon.
Thus, if the deceafed died a rebel at the horn, and declarator of the gift
of his efcheat has been obtained by a donatary, fuch declarator vefts the
property of the moveables in the donatary ; after which, his intromiffion
with them is a lawful a&, and {o cannot infer a paflive title. Nay, though
after the declarator, not the donatary himfelf, but a third perfon, {hould
intermeddle with them, the declarator would fecure the intromitter again{k
a paflive title; becaufe the goods are, after declarator, no longer i bonis

defunéty
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defuncti, but become the property of the donatary. Vitious intromiffion
however is not excluded barely by the deceafed dying at the horn; for
though, by the denunciation, his goods are declared to fall as efcheat to
the King, they are ftill accounted part of the eftate of the deceafed, and
confequently affeGted by the diligence of his creditors, till they are tranf-
ferred by the gift and declarator to the donatary, Feb. 7. 1662, Gray. On
the fame ground, an intromitter incurs no paflive title, if one has been,
previoufly to the intromiffion, confirmed executor to the deceafed ; becaufe
the goods are, by fuch confirmation, vefted in the executor, and fo ceafe
to be in bonis defuncti. It might always have been doubted, whether con-
firmation by an executor-creditor, whofe confirmation is barely a ftep of
diligence, ought to fereen a third party intermeddling after {uch confirma-
tion from this paflive title. It was by our older practice fuftained as a re-
levant defence; but as an occafion was thereby given to frauds, it was
enated by 1696, c. 20. that the confirmation by an executor-creditor of a
particular fubject thould not protet from a pafﬁve title thofe who might
afterwards intromit with any part of the deceafed’s moveables. The ftatute,
however, exprefsly fecures intromitters who claim under the executor-credi-
tor; and if the intromiffion has been with the {pecial fubje¢t confirmed,
the intromitter {eems to be fecured by the laft words of the act, though he
derive no title from the creditor.

52. If one thall, after intermeddling with the goods of the deceafed, get
himf¢lf confirmed executor, fuch confirmation, as it fhews a willingnefs
in the intromitter to {fubje@ himfelf to account, purges the vitiofity of his
former intromiffions, according to the following rules. If the intromitter
had an antecedent title, ex. gr. if he was executor-nominate, next of kin,
univerfal legatee, or reli&t, law allows to thefe a reafonable time to con-
firm, which our cuftoms have fixed to a year after the death of the decea-
fed. Confirmation, therefore, any time within the year will cover fuch in-
tromitter from a paffive title, even though an aétion have been brought a-
gainft him 1mmed1ately upon the death of the deceafed, Fan. 28. 1663,
btmmybn Fan. 1. 1680, Urqubart; and though the intromitter fhould de~
lay confirming till afcer the year, yet if he {hall confirm ante litem motam,
before he be cited by any creditor as a vitious intromitter, he is fecure.
But where the intromitter is a ftranger, in no degree interefted in the exe-
cutry, he muft in all cafes confirm prior to the creditor’s citation, though
{uch citation thould be within a year after the death of the deceafed, other-
wife he incurs a paflive title, St. 4. 3. . 9. § 10. Where an executor con-
firmed, even onc interefted in the executry, intermeddles with fubjects not
given up by him in inventory, after being cited by a creditor, fuch fuper-
intromiflion makes him liable as a vitious intromitter, fraud being in the
general cafe prefumed from his not giving up in inventory the full fubje&
mtermeddled with, Dec. 13. 1709, Drummond; but where fpecial circum-
ftances exclude the prefumptlon of fraud, he is not liable wltra valorem of
his {uperintromiffions. There is no necefﬁty for an executor to confirm
goods lying, or debts due in a foreign ftate, in order to clear his intromif-
fion from any vitious character; and indeed confirmation would in that
cafe be incongruous, as it can confer no right to goods fituated in a coun-
try extra territorium : yet fuch executor is fubjected to the creditors to the
full extent of his intromiflions, Harc. 41. 453.

53. The penalty of vitious intromifflion being extremecly fevere, and in-
troduced as a check to fraud, is excluded in every cafe where equity inter-
pofes for the intromitter; where, for inftance, the value of the things in-
termeddled with is {o inconfiderable as to remove all fufpicion of fraud,
Fan. 22. 1713, Stark; unlefs there be dire¢t evidence, or-at leaft pregnant

prefumptions
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prefumptions to the contrary. From this rule it arifes, that any probable
title of intromiffion,. though it fhould be in itfelf lame or imperfect, faves
the intromitter from the paflfive title, as it takes off the prefumption of
fraud, ex. gr. letters of adminiftration obtained in England, though thefe
can give no legal right to intermeddle with goods in Scotland, extra territo-
rium, Harc. 66.; or a general difpofition of moveables, though that is an
1ncomplete title without confirmation, July 12. 1666, Scot; New Coll. ii. 67.
Hence likewife, if the defender had a probable reafon to think that the
fubje@ with which he intermeddled was not the property of the deceafed,
if, for inftance, he had purchafed it bona fide in the way of trade, he is not
to be accounted a vitious intromitter, though that fubje& fhould be after-
wards proved to have been the property of the deceafed at the time of his
death : but as the property of it could not in fuch cafe be transferred to the
intromitter by the feller, who was not himfelf the owner, he may be com-~
pelled to reftore it to any creditor who may afterwards confirm it. Neither
1s this paflive title incurred where the intromiffion is neceflary, that is,
where it is barely cuffodie caufa, or for prefervation; as where the widow or
next of kin does no more than continue the pofleflion had by the deceafed,
for the behoof of all interefted in the executry, that the goods may be faved
from perithing. But the neceflity of the intromitter, that is, his deftitute
condition, is no good defence againft the paflive title; fo that if he difpofe
of any part of the deceafed’s goods, or their price, for his own behoof, he
is liable paffivé. This is carried fo far in our practice, that a widow was
found liable as vitious intromitter, though fhe had intermeddled with no
more than was applied to the fuftenance of her and her children, who had
no other fund to keep them from ftarving, March 20. 1624, Cochran,

54. This paflive title is introduced merely in favour of creditors, whofe
debts are conftituted by an obligation inter vives; and therefore fuch as
have only a right by legacy, or by a donatio mortis caufa, cannot {ue upon

; yet a bond of alimony by a father to his unprovided daughter, though
1t {hould be fo conceived as not to take effect till after his death, is juitly
confidered as a debt by obligation, rather than as a donatio mortis caufa, be-
caufe fathers lie under a proper obligation to maintain their children till
they can do for themfelves, Dec. 5. 1729, Loch, obferved in Dil?. ii. p. 43. 44.
Upon this ground alfo, vitious intromiﬁion is not pleadable againft an
intromitter, by a widow for the fhare falling to her jure relicte, or by the
children for their legitim : for though both of thefe have a claim to certain
proportions of the moveable eftate of the deceafed, they are not cre-
ditgrs. And even creditors themfelves, where their debts are heritably fe-
cured, cannot infift againft vitious intromitters, till the heir, who is the pri-
mary debtor in that fort of debts, be firft difcuifled. No creditor of the
deceafed can fue the intromitter’s heir on this paflive title; for vitious in-
tromiffion is a delic, and delicts, being perfonal, can affeét no other than
the intromitter himfelf, who is the delinquent. But an ad&ion, when re-
ftriced to fimple reflitution, is competent to a creditor againft the heir of
the intromitter; for though an heir does not reprefent his anceftor in pe-
nalties, yet he does in civil obligations; and the anceftor’s intromiflion in-
duces an obligation, not only againft himfelf, but againft his heir, for re-
ftoring the fubject intermeddled with, or its value.

55. °If vitious intromiffion be a deh& it follows, that where there are
feveral vitious intromitters, any one of them may be fued by a creditor of
the deceafed in folidum for the whole of the debt due to him, without the
neceflity of making the others parties to his fuit; for in deli&s every one
of the offenders muft be accountable for all the confequences of the wrong,
as fully as if he had had no acceflories : but if a creditor fhall {ue them alk

jointly
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jointly in the faid fummons, each of them is liable only pro virili, i. e. in
equal fums, according to their number, without regard to the extent of
their {everal intromiflions, Cr. fib. 3. dieg. 2. § 7.; Nov. 16. 1626, Chal-
mers.  If this paffive title was defigned only to prote&t creditors againft
fraud, wvid. fupr. § §4. no delinquency or penalty can be pleaded by any
but a creditor againit intromitters, who confequently, in a queftion with
all others, are intitled to every privilege that would have been competent to
them if they had done no wrong. Thus, if one of feveral intromitters has
by himfelf paid the whole of a debt due by the deceafed, an a&ion of re-
lief lies at his inftance againft the others for their feveral fhares of it, with-
out the neceflity of following the indirect method of taking a conveyance
from the creditor, upon which he might infift for relief in the name of his
cedent, Cr. lib, 2. dieg. 17. § 3. Mackenzie is indeed of a contrary opi-
nion, § 24. A. t. upon this medium, That wrong has no warrant: but it
ought to be attended to, that the intromitter has, in the judgement of law,
committed no wrong to any but the creditors. Hence alfo an intromitter,
though, as a vitious one, he was liable in payment to the creditors of the
deceafed, yet having paid the debts due to them, was found intitled to fue
the heir to be relieved of fuch of them as were heritable, Dalr. 133.; for
an heir is not a creditor, and therefore cannot plead any delinquency a-
gainft intromitters. Yet the intromitter has no right of relief as to the
moveable debts which he may have paid ; for thefe debts are deemed to be
extinguifhed in his perfon by the vitious intromiffion, upon this ground,
That the law makes him liable univerfally, in the fame manner as if he had
aétually intermeddled with the whole moveable effeéts, and prefumes, that
thefe effe@s were {ufficient for the fatisfying of all the debts; fee the laft-
quoted decifion. :

56. Actual vitious intromiflion is not now the only paflive title in move-~
ables. A prefumptive paflive title is eftablifhed by act of federunt, Feb, 23.
1692, which ordains all the lockfaft places and repofitories of every dying
perfon to be fealed by his neareft relations as foon as he becomes incapable
of fenfe, that the embezzling of his writings, cafh, or other valuable
moveables, may be prevented ; or if he die not in his own houfe, this muft
be done by the mafter or miftrefs of the houfe where he dies; and the keys
muft be delivered to the judge-ordinary, who is to hold the cuftody of
them for the benefit of all concerned : and fuch as negle&t to obferve thefe
dire&ions are to be accounted embezzlers of the writings and moveables of
the deceafed. It appears, both from the recital and -ftatutory part of this
a& of federunt, that it relates only to the cafe where the heir of the decea-
fed is minor ; and that it was calculated merely to render the a& 1672, c. 2.
by which inventories of a minor’s eftate are to be made up by his tutors or
curators, the more effeGtual.

TIT. X
Of Laft Heirs and Baftards.

EupaL rights were at firft granted by fuperiors, only during pleafure,

or for the vaflal’s lifetime, upon whofe death the lands returned to the
fuperior who granted the right, 4. 2. ¢ 3. § 4. Even after feus became he-
reditary, they were deemed fo far fricfi juris, that for fome time they reach-
ed no farther than to the {pecial heirs contained in the grant, in default of
whom the fuperior refumed his right, /b. 1. Feud. t.20. & lhib. 2. ¢. 11. to
the exclufion of the heirs of line, This continued to be the law of Scotland,
- Vor. IL. 70 not
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not only in the opinion of Craig, /4ib. 2. dieg. 17. §11. but in that of Dirle<
ton and Stewart, v. Limitation, and of Mackenzie, § 1. b. £.: for which
reafon the vaflal who was to get the right, that he might prevent the exclu~
fion of his heirs-whatfoever from the fucceflion, took care that, after call-
ing all the fpecial fubftitutes, a claufe thould be inferted in the charter in
the following words, er words of the like import ; whom failing, to bis beirs
awhatfoever. But Stair, and all our later lawyers, have maintained, agree~
ably to our prefent practice, that fince the nature of feus has been fo much
altered from gratuitous to patrimonial rights, the fuperior ought to be held,
by granting a-charter, even when it is limited to a fpecial order of heirs,
to be fully divefted of the property, without any right of reverfion to him~
felf upon failure of the fpecial heirs, unlefs he has exprefsly referved fuch
right in the grant, and allowed the vaffal a valuable confideration for it;
New, Coll. ii. 194. It may therefore be concluded, that where there is no
fuch refervation; the fucceflion will by our prefent law devolve upon the
vaffal’s heir of line, and not on his fuperior.

2. In the fame manner, when a grant was made to a vaflal and his heirs
indefinitely, without any limitation, fome feudifts have maintained, on the
authority-of lib. 1. Feud. t. 1. § 4. that if the vaffal had no heir within the
feventh degree, the fuperior, whether the King or a fubje, did by the firft
feudal rules recurn to the right of his own lands. Others affirm, that the
fuperior’s right was excluded, if any one claimed the fucceflion, who could
prove propinquity to - the vaflal, let the degree of blood be ever fo remote,
lib. 2. Feud. t. 50. This laft opinion feems to have been agreeable to our
firft feudal ufages, Reg. Maj. I. 2. c. 55. §2.; where the overlord’s right of
return is faid. to take-place, only upen the failure of an heir, -without any’
diftin&tion of degrees ; and to the pradice in Craig’s time, who cites two
decifions in the cafe of perfons being ferved heirs to their anceftors, though
the one was beyond the tenth degree of propinquity, the other beyond the:
feventh,, to the exclufion of the right of the fuperior, /ib. 2. dieg. 17. § 11.
But in this all were agreed, that if the vaflal had no heirs at all, then the
feu returned to the fuperior. By our later cuftoms, however, this right is:
cut off from the fuperior; and transferred to the foveréign, who by his’
prerogative-royal excludes all other fuperiors. By the law at prefent then,
in default of heirs whatfoever, the King fucceeds to the feu. Indeed this
right of the King is not confined to heritage only. He fucceeds in the fame’
manner to moveables. The rule, Quod nullius ¢ff, cedit Domino Regi, ap~
plies equally in both cafes. The fame dotrine took place in the Roman
law, L 1. 4. C. De bon. vac. When the King fucceeds in this way, he is:
called ultimus beres, or the laft heir. :

3. If the lands to which the King thus fucceeds be holden immediately of
himfelf, the property of them is confolidated with the fuperiority, in the
fame manner as if they had been furrendered to the fovereign. If they are
holden of a fubje@-fuperior, the King becomes barely proprietor. The fu-
perior cannot be deprived of his right of fuperiority by the King’s fuccef-
fion as ultimus heres, and {o remains fill fuperior : nay, the fovereign can~
not continue to hold the' property thus acquired by him, fince he cannot
be vaffal to any of his fubjets ; he lies therefore under the neceflity of na-
ming a donatary, who, in order to complete his title, muft firft obtain a’
decree of declarator of his gift, July 30. 1662, L. Balnagown; Fuly 31.
1666, Crawfurd, declaring, that the deceafed died without leaving any
heirs: who might fucceed to him, and that he the purfuer is proprietor of
his eftate as the King’s donatary. In declaratory actions, as well as others,
there ought to be fome contradicor ; but the very conclufion of this action
is, that no perfon has right as heir, and fo all the King’s fubjects have an-
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equal title to be made parties to it. An edi¢tal citation therefore againft all
and fundry, is fuftained in this cafe, asa fufficient foundation of the fult with-
out a perfonal citation againft any one, unlefs where there is a widow or exe-
cutor; for thefe, according to Stair, . 3. ¢. 3. § 47. ver/. The gift, muft be call-
ed as defenders. The donatary, after obtaining his decree, is prefented by
his Majefty to the fuperior, as his vaflal, by a letter under the quarter feal,
charging the fuperior to receive and infeft him in the lands, with the {fame
rights that the former vaffal enjoyed. If the fuperior fhall refufe to give
obedience to this charge, the donatary may, as in the common cafe, apply
to the next higheft fuperior. Inlands holden immediately of the crown, if
thefe are gifted, the donatary muft alfo complete his right, by obtaining a
decree declaring the gift, and afterwards infefting himfelf in the fubjed,
upon a fignature prefented in exchequer.

4. Becaufe in this cafe the King fucceeds as heir, he-or hlS donatary is
liable in the payment of the debts due by the deceafed, Mack. § 2. b. ¢.
Stair indeed, 4. 3. 2. 3. § 47. and fome others led by his authority, affirm,
that the King’s right is not a proper fucceflion ; that it arifes more from
the condition of the fubjet which, as bona wacantia, falls to the fovereign
in the way of caduciary confifcation. Hence it is inferred, that the law of
deathbed, being introduced in favour of heirs only, hath no operation in
favour of the King. The chief reafon urged in fupport of this opinion is,
that neither the King, nor his donatary, are univerfally liable for the debts
of the deceafed, but only to the amount of his eftate.” It feems incorre®,
however, to give the name of - bona wacantia to fubjeéts which pafs from the
deceafed proprietor dire@ly to the crown, or to clafs this right of the crown
among confifcations which imply the lofs of an eftate for fome crime or de=
linquency : it bears a much greater refemblance to the right of an heir; for
the {ubje of it is an univerfitas, which in other cafes is called an beredzta.r,
comprehending the whole eftate of the deceafed, and it paffes, as fucceflion
does, from the dead to the living. And the plam reafon why the King’s
donatary is not liable beyond the extent of the inventory, and confequent-
ly not fubjeéted perfonally, except in fo far as he has intermeddled, is,
that this {pecial right of fucceflion in the fovereign arifes from the law it~
felf, without any act of his, which can be juftly interpreted to extend the
obhgatxon farther againft him. Neither is this peculiarity inconfiltent with
reprefentation ; for not to mention executors who are quodammodo heirs, a
method has been eftablithed in our law, by which thofe who enter cum be-
neficio nventari: reprefent their anceftors in the moft proper fenfe, and ne-
verthelefs are not liable u/tra wires inventarii. It has therefore been adjud-
ged, that if one who has no heir to fucceed to him, fhall grant a deed on
deathbed, ahenatmg his heritage in favour of a third party, the King is
intitled to fet it afide, as granted to his prejudice, by an a&ion of redu&ion
ex capzte lectz, as if he were the proper heir, New Co/l.1. 86. But this doc-
trine is farther confirmed and amplified below, § 5. The creditors of the
deceafed, to whom the King fucceeds, may carry on all legal diligence a-
gainft their deceafed debtor’s eftate, whether heritable, by adjudication, or
moveable, by confirmation, in order to make their payment effectual, Cr.
lib. 2. dieg. 17. §12. 15.; fee St. b. 3. ¢.3. §47. But in the deducmg of
fuch dllmence, the officers of ftate muft be called as parties ; becaufe the
fubjet which the creditors are infifting to affec, is the fovereign’s proper-
ty, who therefore has an intereft to except to the grounds of debt upon
which the diligence is to proceed.

5. This is the proper place for treating of the crown’s right arifing from
the death of a baftard. It has been explained who they are whom the law
accounts baftards, fupr. b. 1. t. 6. § 49. 50.; the effeéts of baftardy may be

now
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now confidered. It is a fettled rule in the law of Scotland, That there is
no fucceflion by the mother, ¢. 8. § 8.; and that all eftates, whether heri-
table or moveable, can, after the death of the owner, defcend only to fuch
as are related to him by the father. A baftard, his father being uncertain,
can have no relations by the father, and of courfe no collateral heirs upon
his death. 1f he die without lawful iflue therefore, the King takes up his
fucceflion by the neceflity of law, in the character of laft heir. Hence it
appears, that baftardy is a proper {pecies of wultimus beres, the crown fuc-
ceeding, becaufe the baftard has no agnats to claim his fucceflion. " The
crown’s right too is precifely the fame in baftardy as in the other. It com-
prehends the wunmiverfitas bonorum of the deceafed. It cannot be hurt by a
deed on deathbed, Skene, w. Baflardus; Cr. hb. 2. dieg. 18. § 14.5 St.
b. 4. t.12. §7. The fame methods muft be purfued by the King to- make
good his intereft in the fucceflion. On the other hand, the eftate which
accrues to the crown, is in both cafes fubjected to the fame diligence of
creditors, and to the fame burdens ; the widow, ex. gr. is intitled to her
legal provifions of terce, and jus relicte, in either cafe; for the donatary’s
right is no better than a right of fucceflion, fince he is aflignee by the King,
whom the law looks upon as fucceflor ; and the legal provifions of widows
cannot be hurt by any right of fucceflion, whether legal or teftamentary,
July 7. 1629, Wallace. There is only one difference between the two. Cre-
ditors may confirm the moveable effe(ts of one to whom the King hath
fucceeded as laft heir.- They cannot confirm a baftard’s teftament; becaufe,
as will be immediately explained, a baftard is incapable of making a tefta-
ment. In this cafe they muft bring an action againft the King’s donatary,
not indeed fimply, but in fo far as he hath reccived of the baftard’s ef-
fects.

6. This right in the crown to the efcheat of baftardy, is excluded where
the baftard has lawful children of his own body ; for thefe children are the
baftard’s proper heirs, fince they have a certain father, quem nuptie demon-
firant, and to whom they may ferve heirs in terms of the brief of inqueft.
Upon the death of the baftard’s immediate ifTue, the children of that iffue
fucceed by the fame rule; but if thefe laft fhall die without lawful chil-
dren, the King takes the fucceflion as their u/tzmus beres, upon the fuppofi-
tion that their immediate father has died before them, fince they have no
relation by the father, and the mother’s line of fucceflion is not regarded
in the matter of fucceflion. Though the baftard fhould have no lawful
iffue, it is agreed by all, that during his life, and while he is in Ziege pouftie,
he is abfolute proprietor of his whole eftate, and as fuch, may fell or gift it
by any deed inter vivos. He may even fettle his heritable eftate, by a de-
ftination which is not to take effect till his death, in favour of any perfon
he may think proper. The rule, therefore, That a baftard can have no
heirs, except thofe of his own body, muft be limited to legal heirs, and is
not to be extended to heirs of provifion. Moft of the commentators on the
Roman law affirm, that baftards have the full power of making a tefta-
ment; becaufe there is neither any reafon in the nature of things, nor any
text in that law, which difables them ; and becaufe they have committed
no crime which ought to forfeit them of that natural right, as the Roman
lawyer equitably argues in their behalf in a fimilar cafe, /. 6. pr. De decur.
Craig feems to be of the opinion, that this is alfo the law of Scotland, /5. 2.
dieg. 18. § 16. where he aflerts; That if a baftard die inteftate, and with-
out lawful iffue, the King fucceeds to his moveable eftate ; which clearly
fuppofes that the baftard had a right to teft. It muft however ‘be acknow-
ledged, that we have by our later cuftoms adopted the do&rine of fome o-
ther ftates, that baftards, who have no lawful iflue, are incapable of ma-
- king
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king a teftament. ' This is faid by fome to proceed ex defectu natalium; tho’
it is hard. to difcover a reafon why a difability to teft thould be one of
the confequences of illegitimacy. Where the baftard has .lawful iffue, he
has without doubt the full factio teffamenti, as the Roman law exprefles it,
and may confequently make a teftament, not only in favour of that iffue,
but of ftrangers. In fuch cafe, the King has no intereft to obje@, fince he
is excluded from all right, even to the moveable fucceflion. by the baftard’s
children, who are both heirs and executors to the deceafed, whether he
died teftate or inteftate. As a confequence of this, the baftard muft alfo
have a power of naming tutors to his lawful iffue, March 8. 1628, Muir.
It has been obferved, . 1. £.6. § 51. that the iffue of an intermarriage be-
tween an adulterer and the adulterefs, after the diffolution of the former
marriage by divorce, are not, in the opinion of Stair, baftards, notwith-
ftanding the a& 1600, c. 20. If this opinion be well founded, the crown’s
right here explained cannot take place to their prejudice :. for as they are
not baftards, they have the power of tefting ; and upon their death, their:
legal heirs, though not of their own body, will take the fucceflion.

7. Baftards are fometimes legitimated by the fovereign. = Legitimation, in-
the proper fenfe of the word, and in that of the Roman law, intitled the
perfon legitimated to all the rights of lawfully begotten children; for which
reafon the Romans did not admit of legitimation per referiptum principis,
where the baftard’s father had at the time lawful iffue, that fo their right
of fucceflion. might not be divided with the baftard, Nov. 89. c. q.
Letters of legitimation with us, though they contain high-founding claufes,
have no tendency to hurt the right of third parties ; they enable the baftard
to difpofe of his moveable eftate by teftament, June 18. 1678, Commif. of
Berwick/bire : but they incroach not in. any degree upon the rights, either
of the lawful children already procreated by the baftard’s father, or of thofe
he may afterwards beget in lawful marriage, or of any of their pofterity ;.
for the {overeign cannot, nor is prefumed to intend the cutting off the:
right of third parties. The baftard is not therefore intitled, in confequence
of this fort of legitimation, to a bairn’s part of gear, nor to any fhare of
the father’s fucceflion. Yet where the right of third parties is not affeGted,
the King may effe¢tually renounce any right competent to himfelf in favour
of the baftard or any other, fince he himfelf is the only fufferer by fuch re-
nunciation. Though therefore he is by law intitled to the baftard’s fuccef=
fion, he may, by letters of legitimation, enable that perfon to fucceed ab.
inteflato to the baftard, who would have been his heir, had the baftard been

- procreated in lawful marriage. This prerogative was exercifed in letters of
legitimation granted by K. JamesIIl. ammo 1479, in favour of Andrew
Lord Evandale, and Arthur and Walter Stewarts, all natural fons of Sir
James Stewart, fon of Murdoch Duke of Albany ; in virtue of which Alex-
ander, the fon of Walter, fucceeded to his uncle Andrew in.the eftate of E~
vandale *: and though it has been lately drawn into. queftion, on pretence
that the {overeign cannot grant away future cafualties in prejudice of his
fucceflors, that effect of legitimation has been fuftained, New Coll. ii. 7q.

_ 8. This title may be concluded with mentioning fome of the chief bars
or obftructions to fucceflion by the law or ufage of Scotland. As the legal
rights of fucceflion are, in this and all other civilized countries, grounded
on marriage, they can be claimed by thofe alone who are procreated in law-
ful marriage; and confequently, the iffue of fuch marriages as the law has
reprobated are incapable of fucceflion. It is upon this ground that
baftards, becaufe they are procreated of an unlawful conjunéion, are dif-
abled from taking by fucceflion ab nteffato, - Stair, b. 4. t. 12. § 1. and
Bankton, &. 1. #. 2. § 4. are of opinion, that this pofition ought to be li-

* See the letters of legitimation in Crawfurd’s lives of the officers of ftate, p. 435.
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mited. * They admit, that baftards cannot {ucceed to their father, becaufe
they have no certain father; and that they are alfo incapable of heritable or
feudal fucceflion, even to their mother, becaufe the inqueft cannot declare
them, in terms of the brief, next and lawful heirs to the deceafed: but
they affirm, that they ought not to be excluded from the fucceflion of the
moveable eftate of the mother, or of their relations by the mother; becaufe
the propinquity of blood is the only point confidered in that cafe, and not
the legitimacy; and becaufe they are not difabled from taking their mo-
ther’s moveable fucceflion, either by ftatute or cuftom. But though there
be no f{pecial ftatute debarring them; yet, fince neither ftatute nor cuftom
can be pleaded in their favour, it would feem that they are excluded by the
rule of law, That fucceflion is one of thofe civil rights to which none are in-
titled who are not procreated in lawful wedlock ; and though the mother
of the child be certain, the baftard is not her lawful child, and confequently
has no claim to her lawful or legizima fucceffio, either in heritage or move-
ables. . The Romans indeed admitted /puriz or baftards to the fucceflion of
their mother; but that proceeded from a peculiarity in their jus civile, by
which agnates were looked upon as the only relations capable of the legal
fucceflion, while cognates were deemed to be joined by a tie merely natu-
ral; and confequently to have no better title to the fucceflion than baftards.
Hence it happened, that when the pretor admitted alfo cognates ex equitate,
contrary to the jus civile, I. 2. Und. cogn. baftards were alfo brought in, as
having as equitable a title as they: and as a confequence of this, a ba-
{tard’s brother by the mother was, by the jus pretorium, admitted to the
{ucceflion of the baftard, /. 4. eod. tiz.; a do@rine quite adverfary to the
maxims of our law. It may be farther obferved upon this argument, that
if a baftard could be decerned next of kin to his mother, it would neceffa-
rily follow, . that where the mother had alfo lawful children, the baftard,
as one of the next of kin, would be intitled to an equal fhare of the move-
able fucceflion with any one of her lawful children, which muft be ac-
knowledged to be a novelty in our law. Though a baftard cannot fucceed
jure fanguinis, he may by {pecial deftination; for nothing hinders the pro-
prietor of an eftate from calling a baftard, whether he be procreated by
himfelf or another, to his heritable fucceflion, by an entail, when he is
properly diftinguifhed by his name, employment, or other charater of
diftin@ion; or to appoint him executor or univerfal legatee, Cr. /b. 2.
dieg. 18. § 11,

9. Marriage entered into after divorce on the head of adultery, between
the parties guilty, is, by 1600, ¢. 20. declared null, and the iffue of fuch
marriage incapable of fucceeding to their parents : but this does not arife
from the natural condition of fuch iffue; for the marriage of the parents is
not prohibited by any divine or natural law, b. 1. #. 6. § 43. but barely
from the force of ftatute. The direGor of the chancery was, by 1609, c. 4.
forbidden to receive retours, or iflue precepts thereupon; in favour of per-
fons excommunicated ; and fubje@-fuperiors were, .by the fame ftatute, left
at liberty to refufe the ifluing of brieves, or the granting of precepts of
Clare conffat in their favour : but all thofe penalties are now taken off by
16go, ¢. 28. Dumb perfons, /ib. 1. Feud. t. 6. § 2. and females, were, by
the firft feudal rules, incapable of fucceflion, as being unfit for military
fervice; but they were foon admitted to it; and even fatuous and furious
perfons, though thefe laft are utterly incapable of the management of their
own property. All who profefs the Popifh religion are not only difquali-
fied from purchafing feudal rights by voluntary difpofition, fupr. b. 2. t. 3.
§ 16. but declared incapable, by 1700, ¢. 3. of fucceeding in heritage, if
they fhall refufe to fign the formula prefcribed by that a&, containing a re~
nunciation of Popery ; and the fucceflion is, upon fuch refufal, declared to

belong

e



erskines large volume_combined.QXD_institute of the Iaw%)ﬂmm 14:18 Page 637

Tit. X. Of Laft Heirs and Baftards. 63¢

belong to the next Proteftant heir who would fucceed, if they and all the
intervening Popifh heirs were naturally dead. The Popifh heir may, with-
in ten years after incurring the irritancy, be reftored to the fucceflion, if he
purge himfelf of Popery by figning the formula: in which cafe, the Pro-
teftant heir, who for a time excluded the Popith, makes all the intermediaté
rents his own, after paying the current intereft of the debts affe@ing the e-
ftate, and its other yearly burdens. If the Popith heir negle@t to purge
himfelf within the ten years, he forfeits his right for ever.

10. Aliens, by which are underftood thofe who were born out of the
kingdom, and are fubject to the dominion of a foreign prince, can neither
enjoy nor fucceed to a feudal fubjeét in a country to whofe fovereign they
bear no allegiance. The reafons of this may be colleGted from the nature
of feudal homage and fidelity ; for if an alien fhould be allowed to enjoy a
feu under a prince to whom he owed no obedience, the jurifdiction and
power which the liege lord has naturally over the perfon, as well as the
eftate, of his vaffal, would be rendered elufory, by the vaflal continuing to
refide in his native country under the liegeance of another prince: nei-
ther can one who is a vaffal to two different fovereigns, in cafe of any dif-
puted claim or rupture between them, perform his feudal fervice faithfully
to both ; for if he aid the one, he neceflarily commits treafon againft the
other. As this doctrine has obtained in moft countries which have adopted
the feudal plan, it may be aflirmed, notwithftanding the authority of
Craig, lib. 1. dicg. 14. § 7. that it has been alfo obferved rigoroufly in
Scotland ; for though the French nation enjoyed, for many centurics to-
gether, greater privileges in this kingdom than any other, a fpecial ftatute
was judged neceflary to confer the right of holding land-eftates upon thofe
of that country, when our Q. Mary intermarried with the Dauphin of
France, 1558, c. 65. 66. When a treaty of union was fet on foot be-
tween England and Scotland, it was alfo thought neceffary to make a pro-
vifional ftatute, yet extant in the records of parliament, /nd. to unprinted acts,
1607, N° 2. for naturalizing all Englifhmen who had been born fince the de-~
mife of Q. Elifabeth, or who fhould be born after the date of the ftatute,
in order to enable them to hold and inherit lands in Scotland; fee alfo
1669, ¢. 7. In the fame manner, when the right of holding lands, and
inheriting, was intended to be conferred on any private perfon, {pecial a&s
of naturalization pafled ; numbers of which, in the reigns of the Jamefes,
Mary, and Charles L. are yet preferved in the records. Upon this feudal
maxim, it was unanimouily adjudged, Fal. ii. 66. that an alien could not
fucceed to a land-eftate in Scotland without naturalization. Naturalization,
by which this difability in an alien is removed, may be defined, A right
granted to a ftranger or alien by the authority of parliament, in virtue of
which he acquires the fame privileges as if he had been born in the king-
dom. Mackenzie indeed, in his Inftitudons, 4. 1. £ 3. § 1. reckons the
power of naturalizing among the royal prerogatives ; but in his Ob/erv. on
alt 1669, c. 7. he inclines to the other fide, from the many inftances which
occurred to him of naturalization pafling by ftatute. In this queftion, the
following diftin¢tion feems agreeable to our ancient hiftory. Letters of de-
nization were granted by the fovereign, ‘without the interpofition of par-
liament. Thefe letters gave the grantee a right of purchafing lands, and
difpofing of them to others, and making them defcendible to fuch of his
iflue as thould be born after the grant. Thus we find in our records a grant
of this kind by James V. to Nich. Tronos, Feb. 1537; one by Q, Mary to
Noye Briffat, Dec. 15555 and one by Charles I. to Vifcount Falkland,
Sept. 1627. But where the right of naturalization was intended to be con-
ferred, 2. e, the full right of a free-born fubjeét, and a power to the

grantec’s
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grantee’s iffue born before the grant to inherit, the authority of parliament
was neceflary. The general a&s of naturalization, 1558, ¢. 65. 66. and
1669, c. 7. carry a ftrong fuppofition that aliens cannot fucceed, or be fuc-
ceeded to, even in moveables. And it obtains at this day in France, that
on the death of any foreigner who had taken up his fixed refidence there,
the King fucceeds by the Droit d’aubeine, alibi mati, to the moveable eftate
of the deceafed ; but where a foreigner goes to that kingdom as a traveller,
a merchant, or a public minifter, without an intention of fixing his domi-
cil there, the Droit d’aubeine is excluded. It may well be doubted, whe-
ther this right was ever claimed by our fovereigns, notwithftanding thofe
ftatutes which take it for granted.

11. The difability to fucceed, arifing from a forfeiture in confequence
of high treafon, or from being convicted of the crime of murdering a pa-
rent, will be treated of under #iz. Crimes.
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