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the preference that a creditor formerly had
accefs to obtain againft others by legal ex-
ecution, the a&t has a retrofpe&t of thirty
days; within which time an arreftment
or poinding gives no preference. And
now it may with confidence be 'pronoun-
ced, that no other country can vie with
Scotland in the perfecion of its bankrupt~
laws,

€ H A P VL

Powers and Facultes.

Very right, real or perfonal, is a le-

gal power. In that extenfive fenfe,

there are numberlefs powers. Every indi~
vidual hath power over his own property,
and over his own perfon; fome over ano-
ther’s property or perfon. To trace all
thefe powers would be the fame with wri-
ting an inftitute of law. The powers un-
der confideration are of a fingular kind.
They are not rights, properly fpeaking,
but they are means by which rights can
Vour. I, L1 be
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be created, a power, for example, to make
a man debtor for a fum, a power to charge
his land with debt, a power to redeem
land from the purchafer.

Thefe powers are of two kinds ; powers
founded on confent, and powers founded
‘on property. A difpofition by a proprie-
~ tor of land to his heir, containing a claunfe
impowering a third perfon to charge the
heir or the land with'a {fum, i1s an example
of the firft kind : a power thus created is
founded on the confent of the heir, figni-
fied by his acceptance of the difpofition.
A power referved in a fettlement of a land-
eftate,  to alter the fettlement, or to bur-
den the land with debt, is an example of
the other kind: by fuch fettlement the
property is fo far underftood to be refer-
ved to the maker, as to impower him to.
alter or to burden. Thefe powers may be
termed perjonal and real. |

To explain a power of the firft kind,
which is commonly termed a faculty in
c(“)ntradif’(in&iqn to a power founded on
property, it muft be confidered, ﬁr{‘c,_ That
with regard to pecuniary interefl, a man
may f{ubje& himfelf to tiie power of énof
ther: he may gi‘zigi{itouﬂy bind himfelf to

P
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pay a {um of money ; or he may impower
any perfon to burden him with a fum.
2d, He may alfo fubje® his property to
the power of anether: a proprictor can
impower any perfon to charge his land
with an infeftment of annualrent; and a
real right thus eftablithed is good even at
common law. Thus, it is laid down by
our writers, that the proprietor’s confent
will validate a refignation made by one
who hath no right *, and will validate al-
.{fo an annualrent-right granted by one
who is not proprietor T. 3d, Though an
annualrent-right thus granted by a perfon
having a faculty to burden the land, is a
real right,. no lefs complete than if grant- |
ed by the proprietor; -yet the faculty. it~
{elf is not a real right. It may indeed be
exerted while the granter continues pro-
prietor ; his confent makes it effettual:

“but his confent cahnot operate after he 1s
divefted of his property, more than if he
“never had been proprietor: it is a confent’
by one to burden the property of another ;
~ an aé& that can have no effé& in law, Thus

* Stair; «it Extin&io‘r} of infeftments; §7

+ Durie, De¢. 15. 1630; Stirling contra Tenants,

L1la2 ' a
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a power granted by a proprietor to charge
his land with a certain fum, ceafes by his
felling the land before the faculty is exert-
ed. Nor in ftri& law can fuch faculty be
exerted after the granter’s death. Whe-
ther equity may, not interpofe, is more
doubtful. Let us f{uppofe, that a man
makes a deed, impowering certain perfons
to name provifions to his younger chil-
dren after his death, and to burden his
heir and land-eftate with the payment;
leaving at the fame time his eftate to de-
fcend to his heir at law by fucceflion.
This deed cannot be effeCtual at common
law ; becaufe it is inconfiftent with the
nature of property that a burden can be
" impofed upon the eftate of any man with-
out his confent. It feems howeyer juft,
that a court of equity fhould interpofe to
make fo rational a faculty effe@tual againft
the heir, though not to charge the eftate.
The faculty, it is true, cannot be confi-
dered as a debt due by the anceftor to fub-
ject the heir by reprefentation: but itis
the will of the anceftor to burden the heir
with provifions to his younger children ;
and in equity the will of the anceftor

ought to be a law to the heir who fucceeds
by
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by that very will, implied though not ex-.
prefled. In the law of England according-
ly, where lands are devifed to be fold for
younger childrens portions, and the exe-
cutor dies without felling, the heir is com~
pelled to fell.  And where lands were or-
dered to be fold for payment of debts,
without impowering any perfon to fell, it
was decreed that che heir fhould fell *.
But a fettlement of an eftate made by the
proprietor upon any of his blood-relations
that his wife fhould think proper to no-
minate after his death, is effeGtual at com=-
mon law : for there is nothing in reafon
or in law to bar a proprietor from making
a fertlement upon any perfon he has a
- mind, whether named by himfelf, or by
another having his authority. The fettle-
ment excludes the heir at law, and the
perfon named has a good title by his deed 7.

That fort of power which 1s a branch
of property, is in a very different condi-
tion. Itisin its nature effeGual againft
all fingular fucceflors, even bona fide pur-
chafers ; for a difponee to whom the pro-

* 1. Chancery cafes 176.

t Nov. 28. 1729, Murray contra Fleming.

perty
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perty is conveyed to a limited effe only,
cafnot beftow upon another a more exten-
five right than he himfelf has,

It may be laid down as a genéral rule,
'That powers referved in a difpofition of
land, the moft limited as well as the moit
ektenfive; are all of them branches of the
property. To juftify this rule, it muft be
premifed, that all the powers a man hath
over his own fubjet are included in his
right of property ; and that the meaning
of a refervation, is not to create a new
right, but only to limit the right that is
convey’d: 'The refervation accordingly of
any power over the land implies fo far a
refervation of the property : and this muft
hold, however limited the referved power
be, or however extenfive, unlefs it be ex-
prefled in clear terms, that a faculty bnly
is intended. A {eparate argument concurs
for this rule. Human nature, which in
marters of intereft makes a man common-
ly prefer himfelf before others, founds a
natural and therefore a legal prefumption,
that when a difponer referves to himfelf
any power over the fubject difponed, his
intention is to referve it in the ampleft
and moit efletual manner, And hence,

i
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smsdibio, a power properly fo called will be
prefumed, in oppofition to a faculty. Thus,
a referved power to charge the eftate dif-
poned with a fum, though the moft limi-
ted power that can be referved, is held to
be a refervation of the property, fo as to
make the referved power good even a-
gainft a purchafer from the difponee, A
man difponed his eftate to his eldeft fon,
referving a power ‘¢ to affe¢t or burden the
“ fame with a fum named for provifions
“ to his children.” The fon’s creditors
apprifed the eftate, and were infeft. There-
after the difponer exerted his referved
power, by granting to his children heri-
table bonds, upon which they alfo were
infeft; and in a competition they were
preferred *: the referved power was juft-
ly deemed a branch of property, which
made every deed done in purfuance of it
a preferable right upon the land. . James
Henderfon, in his eldeft fon’s contra@ of
marriage, difponed to him the lands of
Grange, * referving to him{elf power and
¥ faculty, even wm articulo mortis, to bur-

* Stair, Dirleton, Jan. 6. 1677, Creditors of Mouf-
well contem Children, Stair, Dec. 16, 1679, inter eof-

dem,
“ den
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“ den the land with 8coo merks to any
% perfon he thould think fit.” In his te-
ftament he legated the faid 8ooo merks to
his three younger fons; who, in a rank-
ing of the eldeft fon’s creditors, were pre-
ferred before all of them *,

~ But though a faculty regularly exerted
while the granter continues proprietor,
will lay a burden on the land effectual a-
gainft purchafers, and though a power will
have the fame effe&t at whatever time ex-
erted, it follows not that every exertion of
a power or faculty will be fo effeCtual:
which leads us to examine in what man-
ner they muft be exerted in order to be
effeual againft purchafers. That land
may be charged with debt without infeft-
ment, or without giving a title in the
feudal form, is evident from a rent-charge,
and from a claufe in a conveyance of land
burdening the land with a certain fum .
That without infeftment fuch a burden
‘may be laid on land by means of a power
or faculty to burden, feems equally con-

* Henderfons contra Creditors of Francis Henderfon,
July 8. 1760.

+ See Hiftorical Law-tradts, tra& 4. p. 244.
1 fiftent ;
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fiftent; and were there a record of bonds
granted in purfuance of fuch powers,
there would be nothing repugnant to uti-
lity more than to law in fuftaining them
as real rights. But as no record is ap-
pointed for bonds of this kind, it is a wife
and falutary regulation to fuftain none of
sthem as real rights, unlefs where created
in the feudal form to produce infeftment ;
which brings them under the ftatute 1617,
requiring all {eifins to be recorded. Where
land ftands charged with a fum by virtue
of a claufe contained in the difpofition,
no inconvenience arifes from fupporting
this right, according to its nature, againft
all fingular fucceflors; for a purchafer
from the difponee is put upon his guard
by the difpofition containing the burden,
which difpofition makes part of his title-
deeds. But a power or faculty, could it
be exerted without infeftment, might oc-
cafion great imbarraflinent : the power or
faculty, it is true, appears on the face of
the difpofition, which is a title-deed that
muft be delivered to a purchafer ; but then
a purchafer has no means to difcover whe-
ther the power or faculty be exerted, or
to what extent, Nay further, if a bond

Var. Il M m be
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be held an exertion, there can be no limi-
tation : for bonds referring to the faculty
may be granted for L. 10,000, though the
faculty be limited to the tenth part of that
fum. Such uncertainty would put the
land extra commercium during the fpace of
the long prefcription, commencing at the
death of the difponer who referved to him-
{felf the power of burdening the land.
The foregoing regulation is accordingly in
{tri& obfervance, By the decifion men-
tioned above, Creditors of Moufwell con-
¢ra Children, it appears, that when a re-
ferved power to burden land is regularly
exerted, by granting an infeftment of an-
nualrent, fuch annualrent-right is prefer-
red even before a prior infeftment derived
from the difponee: but a bond {imply is
never fo preferred. *Thus, a man who
difponed his eftate to his eldeft fon, refer-
ving to himfelf a power to burden the
fame with §ooo merks, granted thereafter
bonds for that fum to his wife and chil-
dren, proceeding upon the narrative of
the referved power. After the date of thefe
bonds, the difponee contracted debts,
which were eftablifhed upon the eftate. by
infeftments, A competition arifing be-

' tween
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tween thefe two fets of creditors after the
difponer’s deceafe, the difponee’s creditors
were preferred upon their infeftments *.
In a difpofition to the eldeft {on, the fa-
ther having referved power to charge the
eftate with wadfets or infeftments of an-
nualrent to the extent of a fum {pecified,
a bond referring to the faculty was not
deemed a real burden ; and for that rea-
fon it was not held to be effe¢tual againft
a donatar of the fon’s forfeiture . But
where the difponer referves a pawer to
burden the land with a fum to a perfon
named, the heir-male of a fecond mar-
riage for example; and thereafter grants
a bond to that perfon referring to the re-
ferved power ; it feems not unreafonable
that this bond fhould be deemed a real
burden effetual againft purchafers. For
here there is no uncertainty to put the
land extra commercium : the burden can
never exceed the fum f{pecified in the dif-
pofition ; and after the difponer’s death,
a purchafer, by inquiring at the perfon

* June 26. 1735, Ogilvies contra Turnbull,

+ Stair, July 12. 1671, Lermont contra Earl of Lau~
derdale, )
M.m 2 Hnamed,
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named, has accefs to know whether and to
what extent the power has been exerted.

If the foregoing regulation hold in re-
ferved powers, there can be no doubt of it
~ with refpect to faculties properly {o called.
The following decifions I think belong to
this clafs. A purchafer of land took the
difpofition to himfelf in liferent, and to
his fon momwnatim in fee, with power to
himfelf to difpone, wadfet, &c. He af-
terward granted a bond, upon which the
creditor adjudged the eftate after the fon
was divefted, and a purchafer infeft. The
adjudication was evidently void, and the
bond was decreed not to be a proper exer-
tion of the faculty to be effe¢tual againft
fingular fucceflors *, This is properly an
inftance of a faculty, becaufe the power
which the father provided to himfelf, could
not be a branch of the property which was
never in him.. Again; a purchafer of land
having taken the difpofition to himfelf in
liferent, and to his {fon nominatim in fee,
with a faculty “ to burden, contract debt,
“ and to fell or otherwife difpofe at his plea-

* Home, February 1719, Rome contra Creditors of
Grabam. November 1725, Sinclair contra Sinelair of
Barrack,

“ fure,”
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“ fure,” did firft grant a bond, declaring
it a burden on the land, and afterward
fold the land. The purchafer was prefer-
red, the bond not being a real burden on
the land *.

The cafes above mentioned are govern-
ed by the rules of common law. Let us
next fee what equity di¢tates, Where a
man in a gratuitous difpofition of a land-
eftate referves a power to burden the fub-
ject with certain fums, every queftion re-
lative to fuch refervation muft be govern-
ed by his will ; for an obvious reafon, that
the deed and every claufe in it were crea-
ted by him. Common law indeed, adhe-
ring to the precife words, will not intitle
the granter to burden the difponee perfo~
nally. Burtit will be confidered, that in
burdening the land for his own behoof,
he could have no intention to exempt the
difponee ; and therefore that this was a
pure omiffion, which ought to be fupplied
by a court of equity, in order to fulfil the
will of the granter. In the decifions accor-
dingly, Rome contra Creditors of Graham,
Sinclair contra Sinclair of Barrack, and

* Forbes, December 16. 1708, Davidfon . contra
Town of Aberdeen,

Ogilvies
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QOgilvies contra Turnbull, now mention-
ed, though a bond granted in purfuance
of a power to burden the land was held
not to be a real right; it was held how-
ever to be a burden upon the difponee per-
fonally. And 1in like manner, a bond
granted in purfuance of a referved power
to burden the land difponed, was found
effectual againft the difponee perfonal-
ly, fo as to fupport an adjudication of
the land againft the difponee after the
difponer’s death *, In the cafes men-
tioned, nothing is confidered in equity but
the will of the granter. But where a price
1s paid, the will of the purchafer ought to
have equal weight ; and if he have not a-
greed to be bound perfonally, equity will
not bind him more than common law.

With refpect to faculties, there is not
the fame latitude of interpretation. A fa-
culty granted to a third perfon gratuitouf-
ly cannot be extended againft the granter
beyond the precife words. And it will be
the fame though the faculty has been
granted for a valuable confideration.

A difponer, who had referved a power

* January 17. 1723, Creditors of Rufco contra Blair
of Senwick, '
to
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to burden the difponee with a fum, grants
a bond for. that fum, without referring to
the referved faculty. Will this bond be in
equity deemed an exertion of the faculty,
yea or not 2 If the granter have no other
fund of ‘payment, it will be prefumed in
equity, that he intended an exertion of the
faculty : if he have a feparate fund, the
prefumption ceafes, and that fund only is
attachable for payment. But what if the
feparate fund be not altogether fufficient 2
A court of equity may interpofe to make
what is deficient effetual by means of the
referved faculty, in order to fulfil the will
of the perfon who granted the bond.
Thus, a man, upon the narrative of love
and favour, having difponed his eftate to
his eldeft fon, referving a power to burden
the eftate to the extent of a fum named,
granted afterward a perfonal bend of pro-
- vifion to his children without any relation
to the referved power. In a fuit for pay-
ment againft the difponee’s reprefentatives
it was objected, That the difponer at the
date of the bond had an opulent fund of
moveables; and that there is no prefump-
tion he intended to charge with this debt
either his fon or the eftate difponed. The
difponer’s
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difponer’s. will was prefumed to be, that
the bond fthould burden his executors in
the firft place, and the difponee in the fe-
cond place *. By marriage-articles the e-
ftate was provided to heirs-male, with
power to burden it with a fum named for
the heirs of a fecond marriage.
prietor made a provifion for the children
of a fecond marriage, burdening his heir
with the fame, but not charging his eftate
in terms of the referved power.
mon law the eftate was inot fubjected, be-
caufe the provifion was not made a burden
upon it; nor was the heir fubjected, be-
caufe the referved power intitled the grant-
er to burden the eftate only. The court
ftéered a middle courfe in equity :
was made liable #/timo loco, after his fa=
ther’s other eftate thould be difcufled 7.

It has been queftioned, whether a refer-
ved power to charge with a {um the land
difponed, can benefit a creditor whofe debt
was contracted before the referved power
was created. The court thought it rea-

The pro-

At com-

* Stair, Dirleton, June 21. 1677, Hope-Pringle con-

tra Hope-Pringle.

* + Fountainhall, Dalrymple, June 23. 1698, Carnegne

gontra Laird Kinfauns,

2
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fonable that this power fhould be fubjected
to the difponer’s debts, whether prior or
pofterior *, A power to charge an eftate
with debt, being ftriGtly perfonal, is in-
communicable to a creditor or to any o-
ther, even during the life of the perfon pri-
vileged ; not to talk of his or her death.
Equity however rules, that a power or fa-
culty thould be available to creditors, prior
as well as pofterior: for it is the duty of
a debtor to ufe all lawful means for paying
his debts, whether by felling his goods or
exerting his faculties; and if he’ unjuftly
refufe, equity will hold the faculty as exert-
‘ed for the benefit of the creditors. In the
prefent cafe, the creditors will have accefs
to the land for their payment, as if the
debtor had exercifed his faculty, and bur-
dened the land with the fum mentioned,
payable to them. DButif the creditors lie
dormant during their debtor’s life, and
make no ftep to avail themfelves of "his re-
ferved faculty, the faculty'dies with him,
and they can take nothing by it. A
man difponed to his fons of the fecond

* Fountainhall, Dalrymple, Dec. 16. 1698, Eliot of
Swinfide contra Eliot of Meikle-dean,

Vor. II, N n marriage
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marriage {everal parcels of land, * refer-
““ ving to himfelf full power and faculty
‘¢ to alter and innovate, and to contract
‘“ debt, as fully and freely as if the entire
“ fee were in him.” The queftion occur-
red, Whether thefe difponees were liable
to their father’s perfonal debts contracted
.before the exiftence of the faid power; and
the affirmative was decreed *, Butin cafes
of this nature, the difponee, even where he
is heir-apparent, is liable iz walorem only +:
for the difponee 1s not liable at common
law; and equity fubjets no man farther
than i walorem of the {ubje@ he receives.

Whether and 1 what cafes a referved
power or faculty can effectually be exerci-
{ed on deathbed, has frequently been agi-
tated in the court of feflion. One point
appears clear, that a referved power to al-
ter or burden on deathbed, contained in
a difpofition to a f{tranger, may be exer-
cifed on deathbed, fuppofing always the
“granter to be fane mentis. And the rea-
fon 1s, that the ftranger laying hold of
the difpofition, muft fubmit to its qua=

* July 21. 1724, Creditors of Rufco contra Blair of
Senwick.

t+ Dalrymple, January 18. 1717, Abercromby contra
Graham.

Iities,
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lities, and cannot object to the conditions
upon which it is granted. The matter is.
far from being clear, where the fettlement
1s upon the heir, who is aloqu: fucceffurus;
as to which our'decifions feem not to be
uniform; nor is any good rule laid down
by our writers, 1f the heir have not by
acceptance of the difpofition confented to
the burdening claufe, his privilege of
challenging a burden laid upon him on
deathbed, remains entire. But if he have
taken infeftment upon the difpofition, and
be in pofleflion, which implies his confent
to every claufe in the deed, will not this
confent bar him from obje@ing to the fa-
culty, though exerted on deathbed ? This
requires deliberation. What diftinguifhes
an heir from a ftranger is his depend-
ence upon the predeceflor for the eftate,
leaving him no freedom of choice: he
muft fubmit to the will of his predeceflor
under the peril of exheredation. But does.
this dependence prefume co action in-every
tranfaction between a man and his heir ?
This can hardly be maintained ; for what
if the referved faculty be to buden the e-
ftate with a-moderate provifion to younger
children, or to do any other pious or ra-

Nn2 - tionak
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tional act ? In fuch a cafe, no good man
will with-hold his confent; and therefore -
in’ fuch a cafe there is no ground for pre-
fuming the heir’s confent to have been ex-
torted from him. This hint ledds us to a
diftinQion in anfwering the foregoing que-
ftion. If the heir’s confent be voluntary,
fuch as he would have given in a ftate of
independence, it muft be effetual both in
law and equity to fupport the deathbed-
deed. If it be extorted by fear of exhereda-
tion, it may be good at common law, but

it will be voided by a court of equity.
" ‘But this diftin&ion, however clear”in
theory, feems to be not. a little dark in
pra&ice; for what criterion have we for
judging in what cafes this confent is vo-
luntary, in what cafes extorted ? The ex-
pifcation may be intricate, but it is ne-
ceflary. Where a man {fettles his eftate
upon his eldeft fon, with a referved power
“to alter even on deathbed, no rational man
will willingly fubmit to be in {o precarious
a ftate; and therefore the heir’s confent
will be prefumed the effe®@ of extortion.
On the other hand, where a man, fettling
his eftate upon his eldeft fon, referves only
power to burden it with a moderate fum
- tQ
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to his younger children; this is a fair fet-
tlement, by which the heir gets more than
he gives; and therefore his confent may
fafely be prefumed voluntary Hence in
general, the heir’s confent to a referved
power that bears hard upon him, will al-
ways be prefumed to have been extorted :
his confent, on the contrary, to a referved
power that is proper and rational, will al-
ways be prefumed voluntary

This diftinction gives me the greater fa-
tisfaction, when I find that it has had an
influence upon the decifions of the court
of feflion. A referved power to alter up-
on deathbed a difpofition granted to an
eldeft fon, has in no inftance been fupport-
ed againft the heir’s reduction, even where
he accepted the difpofition. But the exer-
cife upon deathbed of a referved power
that”is proper and rational has generally
been fupported. = Take the following ex-
amples. The exercife of a referved faculty
to burden with a moderate fum an eftate
difponed to an heir, was fuftained, though
the faculty was exerted upon deathbed *,

* Stair, June 28. 1662, Hay contra Seton; Stair,
June 22. 1670, Douglas contra Douglas.’

A
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A man baving difponed his eftate to his
eldet -fon, with the burden of all provi-
fions to his younger children granted or
to be granted, a bond granted to one of
his daughters in lecto, was fuftained againft
the ‘heir who had accepted the dxfpoﬁ-
tion *,

I thall clofe this chapter with a feparate
point, concerning powers given, to a plu-
rality, whether in exercifing fuch powers
the whole muft concur, or what number
lefs than the whole may be fufficient. If
the perfons be named jointly, the will of
the granter is clear, that the whole muft
concur, becaufe fuch is the import of the
word jointly. 'To fay that any number lefs
than the whole may be fufficient, is in o-
ther words to fav, that a nomination to act
jointly is the fame with a nomination te act
{eparately.

But though all muft concur, it follows
not that they muft all agree. If they be
all prefent, the will of the maker naming
them jointly is fulfilled; and what re-
mains is, that the opinion of the majority

* }ountamhaﬂ Forbes, Feb. 8. 1706, Bertram contra
Weir,
muft
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muft govern the whole body. - Celfus,
“ lib. 2. Digeftorum, {fcribit, Si in tres
“ fuerit.compromiflum, fufficere duorum
confenfum, fi prefens fuerit et tertius :
alioquin, abfente eo, licet duo confen-
tiant, arbitrium non valere; quia in
plures fuit compromiffum, et potuit
prefentia ejus trahere eos in ejus fen-
tentiam. Sicuti tribus judicibus datis,
quod duo ex confenfu, abfente tertio,
judicaverunt, nihil valet: quia id de-
mum, quod major pars omnium judica-
vit, ratum eft, cum et omnes judicafle
palam eft *.”

The next queftion is, When a plurality
are named without adding the term jointly,
what is the legal import of fuch nomina-
tion !  Whether 1s it underftood the' will
of the maker that they muft a& jointly, or
that they may a& feparately ?  Stair T re-
folves this queftion by an argument no lefs
‘plain than perfuafive : “ A mandate (fays
“ he) given to ten cannot be underftood
‘ as given to a lefler number, To give a
mandate to Titius, Seius, and Mz=vius,

£13
<¢
£ 1]
119
(13
({1
<«
€6
[13
11

(14

(13

* Li7.§7 1.8, De receptis qui arbitr,
+ Book 1. tit. 12. § 13

“ cannot
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‘ cannot be the fame with giving it to
“ any two of'them.” Hence it may be af-
f{umed as a rule at common law, That a
number of perfons named in one deed to
a& in the fame affair, are underftood to be
named jointly where the contrary is not ex-
prefled. ,

How far in this matter common law is
fubjected to the correétion of equity, we
next proceed to inquire. ‘When a number
of perfons are named jomntly to perform any
work, the whole muft concur in equity as
well as at common law. For here the will
is clearly exprefled, and a court of equity
hath no power to vary from will. Thus,
two tutors being named jomtly by a man
to his heir, it was decreed, That the of-
fice was vacated by the death of one of
them *,

A plurality named for carrying on any
particular affair without the addition of
jointly, affords a large field for equitable
confiderations. We have feen that at com-
mon law the term jontly is always implied
or prefumed. But in particular cafes there
are many circumftances which a.court of

* Stair, Jan. 17. 1671, Drummond contra Feuers of

Bothkennar.
I eqmty
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equity will lay hold of to overbalance this
prefumption; to reduce which under any
general rule is {carce practicable: cir-
cumftances are feldom precifely the fame
in any two cafes, and for that reafon each
cafe muft be ruled by its own circumitan-
ces. All that can be faid in general is,
that the common law ought to take place,
unlefs it can be clearly thown that the ma-
ker did not intend to confine his hominees
to a&t jointly,

Since general rules cannot be expected,
what remains is to-ftate cafes the moft op-
pofed to each other, and which therefore
admit of different confiderations. And
firft, 1f I name a plurality to perform any
a& that is to bind or affe¢t me, equity as
well as common law requires that the no-
minees a& jointly. In cafes of that na-
ture, there cannot readily occur any cir-
cumftance to infer it to be my will that
they may a&t feparately : for if any one of
the nominees refufe to accept, or die after
acceptance, it is my privilege to make a
fecond nomination, or to forbear altoge-
ther; and it is not prefumable, that any
man will give away his privilege, unlefs
it be fo declared. Thus, an award pro-

Vour, 11, Oo nounced



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15%@9;399 290

290 Powers aNp Facurries. B. IIL

nounced by two arbiters and an overfman
named by them, was declared void; be-
caufe it proceeded upon a fubmiffion to
four arbiters who were empowered to name
"an overfman *, And when a plurality are
conftituted fheriffs in that part by the
court of {eflion, no fentence can be pro-
nounced by any of them without the reft;
becaufe (as the author exprefles it) he be-
ing but one colleague joined to others,
hath no power to pronounce fentence with-
out their confent<. This holds in cura-
tors, becaufe they are -eleCted by the mi-
nor himfelf : if any of them refufe to ac-
cept, or die after acceptance, it is no hard-
fhip that the nomination fhould be void,
becaufe it is in the minor’s power to renew
the commiflion. But where the curators
named are many in number, it will {carce

be held the minor’s intention to adhere to.

the common law by confining them to act
jointly. It appears a more natural pre-
fumption, that the purpofe of naming fo
great a number was to provide againft
death or non-acceptance. And accordingly

* Fountainhall, Nov. 18. 1696, Watfon contra Myln.
+ Balfour, (Of Judges), cap. 26.

an
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an a& of curatory was fuftained, though
feven only accepted of the eight that were
named ¥, 'Where in an act of curatory a
guorum is named, there can be no doubt
that the act is void if a fuflicient number
do not accept to make the quorum 1. For
here the will of the minor is exprefled in
clear terms.

There is much greater latitude for in-
terpretation of will with refpect to powers
intended to be exercifed after the granter’s
death. Srtair explains this matter extreme-
ly well in the following words : “ A man-
“ date inter vives giving power is ftrictly
“ to be interpreted, becaufe the nominees
“ failing, the power returns to the man-
“ dant. But power given by a man in con-
“ templation of death cannot return, and
““ therefore he is prefumed to prefer all the
“ perfons nominated to any other that may
“ fall by courfe of law .” This doctrine
is finely illuftrated in a nomination of tu-
tors, Where a number of tutors are na-
med fimply, without confining them to act

* Hope, (Minor), March 11. 1612, Airth,
+ Stair, Jan. 25. 1672, Rami»y contra Maxwell,

1 Book 1. tit, 120 § 13.

Qo2 Joinly,
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jointly, the preference given to them, ex-~
clufive of the tutor-in-law, manifefts the
will of the deceafed, that the management
thould be carried on by any one of the no-
minees, rather than by the tutor-in-law,
“ For were it otherwife, the more guar-
¢ dians are appointed for the fecurity of
“ the infant, the lefs fecure he would be,
becaufe upon the death of any one of
them the guardianfhip would be at an
“ end *.” Thus three tutors being na-
med without {pecifying conjunctly or feve-
rally, and one only having accepted, it was
decreed, That the whole office was devol-
ved on him 1. And five tutors being na-
med as above, without {pecifying conjunct-
Iy or feverally, the nomination was fuftain-
ed though two only accepted 1. ‘

Where a number of tutors are named
jointly, it is more doubtful what is intend-
ed by fuch a nomination. It may have
been the intention of the deceafed, that ne
a&t of adminiftration fhould be valid un-
lefs every perfon named by him did con-

(1

€<

* New Abridg. of the law, vol. 2. p. 677.

t+ Haddington, Dec. 12. 1609, Fawfide contra Adam-
{on,

" f Stair, Feb, 14. 1672, Elies contra Scot.
cur;
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cur; and confequently, that the death or
non-acceptance of any one nominee thould
void 'the nomination, leaving place to the
tutor-in-law; Or it may have been his in-
tention, ‘that all the nominees accepting
and alive muft concur in every act. The
argument above mentioned urged by Lord
Stair, concludes ftrongly for the Jatter in=-
terpretation ; unlefs the former be fo clear--
ly exprefled as to avoid all ambiguity. Zn
dubio, 1t will always be prefumed, that the
deceafed would put greater truft in his
‘own nominees than in any perfon not cho-
fen by him(elt.

With refpe@ to a quorum, will the no-
mination fall galtogether, Where, by death
or non-acceptance, there are not left a num-
ber of tutors fufficient to make a quorum ?
In this cafe, as in the former, the will of
the deceafed may be interpreted differently.
It may have been his will to void the no-
mination if there remain not a number of
tutors to make a guorum. Or it may have
‘been his will only, that fuppofing a fuffi-
cient number of a&ing tutors to make a
quorum, a quorum fhould be neceflary to e-
very act.  The latter interpretation, for
the reafon above given, ought to be adopt-

¢d

2
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ed, unlefs the former be clearly exprefled.
But now, admitting this interpretation,
the falling of the number below a quorum,
is a cafus mcogitatus about which the decea-
fed has interpofed no act of will. To {fup-
ply that defect, the court will do what
they conje¢ture the deceafed would have
done had the event occurred to him. A-
bout this there can be no hefitation; as it
is always to be prefumed, that a man will
have more confidence in a truftee named
by himfelf, than in one that is not of his
nomination. ' Suppofe, for example, ten
tutors are named, the tutor-in-law one of
them, five to be a quorum. By death or
non-acceptance the number is reduced to
four, of which number the tutor-in-law is
one. Can {o whimfical a thing have been
intended as to truft the tutor-in-law by
himfelf, inftead of confining him to act
with the other three. And the argument
concludes a fortiors, where the tutor-in-
law is left out of the nomination. The
fame reafoning is applicable where a fine
qguo non is named, This doltrine is finely
illuftrated in the following cafe. A gen-
tleman having named his {fpoufe, his bro-

ther,
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ther, and feveral others, to be tutors and
curators to his only child, “ appointed,
“ that of thofe who fhould accept and fur-
vive, the major part thould be a quorum
that his fpoufe thould be fme qua non;
and in cafe of her death or incapacity,
“ his brother; but that by the death or
“ incapacity of either, the tutory and cura-
tory thould not be diffolved, but be con-
tinued with the other perfons named, as
long as any one of them remained alive.”
The only event omitted to be provided for
was that which happened, namely, the
widow’s refufal to undertake the office;
which brought on the queftion, Whether
the nomination did notwithftanding fub-
fift ; or, Whether it was void to make way
for the tutor-in-law. The court was of o-
pinion, That it appeared the intention of
the father to continue his nomination as
long as any of the perfons named fhould
exift; which is exprefled in clear terms
with refpe&t to the death or incapacity of
the fine quibus nor; and which muft hold
equally in the cafe of their non-acceptance,
as no diftin&ion can be made. The no-
mination accordingly was decreed to {ub-

| aft

(19

[

(19

€

(13

[13
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fift *,: In feveral other inftances, neither
the failure of a quorum nor of a fine quo
non was deemed fufficient to void the no-
mination. The court conjeGtured it to be
the will of the deceafed, to truft any of
the perfons named -rather than the tutor-
in-law 1. But the court adopted the op~
pofite, opinion in the following inftances.
A man, in a nomination of tutors to his
children, declared his wife to be fine qua
non. She by a fecond marriage, having
rendered herfelf incapable of the -office,
the court declared the nomination void §.
I proceed to examples of a different kind.
A man having left 2500 merks to his chil-
dren, empowered four friends named to
divide the fame among the children. -Af-
ter the death of one of the four, a divifion
made by the three furvivors was not fuf-
tained, and the children accordingly were

* June 16. 1742, Dalrymple of Drummore contra Mrs
Ifabel Somervell.

- 1 Fountainhall, 22d December} 1692, Watt contra
Scrymgeour ; Fountainhall, 22d February 1693, Count-
efs of Callender contra Earl of Linlithgow,

1 Fountainhall, 24th June 1703, Aikenhead contra
Durbam; 14th February 1735, Blair contra Ramfay.

2 ' decreed
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decreed - to have each of them an equal
fhare *. Here the four being named in
the fame deed, and to concur in the fame
a@, were underftood to be named jointly ;
and as there was no circumftance to infer
that the granter intended to empower any
“number lefs than ;he whole to make the
divifion, there could be no reafon for va-
rying from the rule of common law.

Helen Cuningham left 4000 merks to
her grandchildren, to be employed for
their behoof at the fight of five perfons
named, of which number their father and
mother were two. This {fum was lent out
with the approbation of all, including the
father and mother, one of the nominees
excepted, who was abroad at the time.
The ultimate purpofe of this fettlement
was evidently to fecure the grandchildren
in the fum fettled upon them; and if this
was done by lending the money to a per-
fon of unexceptionable credit at the time,
the granter’s will and purpofe was fulfilled.
By naming {o many perfons, he made it
eafy for the executor to get the approbation
of a {ufficient number; and it could not

* Fountainhall, Feb. 10. 1693, Moir contra Grier.

Vor. IL Pp be
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be his intention to require rigidly the con-
currence of every perfon named. And yet
the court, 'adhering to the words as a court
of common law, found that the money was
not employ’d as it ought to have been,
and therefore decreed the eéxecutor to be
liable *.

A reference being made by a man and
his fon to three friends, empowering them
to name a fum to the father when he
fhould be in want, which the fon fhould
be obliged to pay; and two having con-
curred in abfence of the third to name the
fum, it was objected by the fon, That the
claufe, importing a joint nomination, re-
quired the concurrence of the whole. " The
objeGtion was over-ruled, and the deter=
mination of the two referees fuftained .
The reference to the three friends was the
means chofen for afcertaining the father’s
claim, but it was certainly not intended to
make that claim depend on their life or
“acceptance. The father had a juft claim
whenever he came to be in want; and {up-

* Spottifwoode, (Legacy), Feb. 13. 1624, Hunters
contra Executors of Macmichael.

+ Fountainhall, July 27. 1694, Riddle contra Riddle.

pofing
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pofing none of the referees had interpofed,
it was the duty of the court of feflion to
make the claim effeCtual.

C H AP VI

Of the power which officers of the law
have to a& extra territorium.

Court of equity not only varies from
common law in order to fulfil the
great principles of juftice and utility, but
countenances fuch variations in the con-
dué of individuals. The prefent chapter
is intended as an 1illuftration of this obfer-
vation ; for feveral examples fhall be given,
of {fupporting pofitive infringements of
common law, done even by its own offi-
- cers. \
-'The legal aluthority of magiftrates and
officers of the law'being territorial, 1s con-
fined within precife limits. In ftriét rea-
foning, nothing can be pronounced with
greater certainty, than that an officer of
the law a&ing beyond the bounds of his
Ppo2 commiflion,
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commiflion, a&s illegally : and yet in
practice we admit feveral exceptions from
this rule. If goods once apprehénded in or-
der to be poinded, be driven out of the {the-
riftdom purpofely to difappoint the poind-
ing, it is lawful for the officer to follow
and complete his poinding, in the fame
manner as if the goods had not been dri-
ven away *. By the ftatute 2. Henry III.
cap. 15. “ No man for any manner of
“ caufe can gake a diftrefs out of his fee,
or in the king’s highway.” But if the
lord coming to diftrain have the view. of
the beafts within his fee, and before di-
{training the tenant chafes them  into the
highway; it hath been found, that the
lord, notwithftanding the ftatute, may di-
{train them there +. With regard to the
power of apprehending delinquents, one
inftru&tion is, That if a delinquent fly
without the bounds of a conftable’s charge,
the conftable, being in hot purfuit, may
follow and apprehend bhim {. And, by
the fame rule, a ftranger committing a

(15

* Balfour, (Poinding), March 22, 1560, Home con-
- tra Sheill, ‘

+ Abridg. of the law, vol. 2. p.' .
1 A& 8 parl. x617. A& 38 parl. 1661.

riot
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riot within a barony, may, by the officers
of the barony, be purfued and apprehend-
ed out of the barony *,

" Sir Matthew Hale, in his Hiftory of the
pleas of the crown t, handles this matter
with care, and traces it through various
cafes. * “ If a warrant or precept to ‘arreft
“ afelon come to an officer or other, if
the felon be arrefted, and after arreft
efcape into another county, yet he may
be purfued .and taken wupon freth pur-
fuit, and brought before the juftice of
the county where the warrant iffued ;
for the law adjudged him always in the
officer’s. cuftody by virtue of the firft
 arreft. But if he efcape before arreft
“ into another county, if it be a warrant
barely for a mifdemeanour, it feems the
.officer cannot purfue him into another
county ; becaufe out of the jurifdi®ion
of the juftice who granted the warrant.
But in cafe of telony, affray, or dan-
gerous wounding, the officer- may pur-
fue him, and ufe hue and cry upon him
into any county. But'if he take him

113
113
“«
113
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* Nicolfon, (Foru"m competens), Jan. 8. 1661, Baillie
contra Lord Torphichen,
1 Vol 2. p. 115,

“ in
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“ in a foreign county, he is to.bring him
“ to the gaol or juftice of that county
“ where he is taken. For he doth not
“ take him purely by the warrant of the
“ juftice, but by the authority that the
“ law gives him; and the juftice’s war-
“ rant is a fufficient caufe of fufpicion
“ and purfuit.” Here feveral cafes are
diftinguithed, and different degrees of
power indulged to the officer, all of them
flatly contradiCtory to the ftrit rules of
common law : and yet we chearfully ac-
quiefce in the dactrine, having an impref-
fion that it is juft and falutary.

‘Let us try what will the moft readily
occur, in refleGting on this fubjeét. If a
felon be once arrefted and in the hands of
the officer, a notion of property arifes, and
fuggefls a rlght fimilar to that of the firft
occupant of land. Though the felon e-
fcape, the officer, in freth purfuit, is un-
derftood to retain a fort of pofleflion anz-
mo, intitling him to purfue the felon tll
he compafs his aim, to wit, a {fecond ar-
reft. 'We naturally conclude, that the fe-
lon, being .ih fome fenfe the property of
the officer, may be feized where-ever he
can be found ; and, by virtue of that qua-

AY
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¥/ property, may be carried before the
judge who granted the warrant. This
reafoning will appear ftill more fatisfatto-
ry when it is applied to the cafe cited a-
bove from Balfour, where a poinding is
inchoated by apprehenfion of the goods ;
a circumitance which undoubtedly produ-
ces fome faint notion of right to the goods,
intitling the poinder to feize them where-
ever found. '
Again, *“ where a felon efcapes without
“ being arrefted, if the warrant be barely
for a mifdemeanour, it {feems the officer
cannot purfue him into another county.
But in cafe of felony, affray, or danger-
ous wounding, the officer may purfue
him into another county.” Here is a
“diftin@ion made, which appears to have a
foundation in human nature. As this dif-
tinction cannot arife from the nature of
the warrant, which is no more extenfive
in the one cafe than in the other it muft
arife from the nature of the delinquence.
Felony, or any capital crime, inflames the
mind, and creates a ftrong defire of pu-
nifhment : the heated imagination is hur-
ried along, and cannot be reftrained by
the flight fetters of ftri&t form. And ac-
/ cordingly,
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cordingly, in weighing an abftra¢t prin-
ciple againft the impulfe of* an honeft paf-
fion, the mind, giving way to the latter,
embraces the following fentiment, That
the officer ought not to be confined with-
in the limits of his commiffion. In the
cafe of a {light mifdemeanour, the refult
1s different. Stri& principles have a ftrong-
er effe@ upon the mind than any impulfe
that can arife from a venial tranfgreflion ;
" and therefore, in judging of this cafe, the
mind naturally refts on the limitation of

the warrant.

And what is further mentioned in the
foregoing quotation, will {fupport thefe re-
flections. “ A delinquent once arrefted,

149

may, upon a fecond arreft, be brought

“ from another county to the judge who

ave the warrant. But if arrefted for
g

“ the firft time in a foreign county, the

criminal muft be carried before the judge
of the county where he is taken.”

The

diftin&ion here made, arifes from the prin-
ciples above explained. It has already
been obferved, that the notion of a quaft
property fupplies the want of a fecond
warrant, But an arreft for the firlt time
in a foreign county muft be governed by

a
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‘a different rule: the mind figuring a hot
-purfuit of the criminal, gafily furmounts
.any obftruction that may arife from mere
form ; but when the. ¢nd is gzined by ha-
ving the felon in fafe cuftody, the impulfe
of paffion being over, the mind fubfides ;
and in this condition, perceiving the de-
fe& of power, it takes the firft opportuni-
ty of fupplying the defe@, by an applica- ~
tion to the judge of the place (a).

With refpe& to the two cafes now men-
tioned; a remarkable difference is obferva—
ble in the operations of the mind. How-
ever ftrong the impulfe of a paflion may

- be when it agitates the mind, yet as foon
as it Tubfides by gratification, the mind is
left free to the government of reafon.
Thus, where a felon who was never ar-
refted is purfued into a foreign county,
the defect of power is {carce perceived du-
ring the heat of purfuit: but immediately

(a) This form is now rendered unneceffary by alt
24° Geo. IL. cap. 55. ¢ If a perfon, updn a war-.
* & rant indorfed, be apprehended in another county
¢ for an offence not bailable; or if he fhall not find
¢ bafl, he fhall be carried back into the firlt county, -
- ¢ and be committed by the juftices in that county,
¢ or be bailed there if the crime be bailable.”

-~

Vor. 1L Q. q - upon
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upon the arreft, the deféct of power makeés
an impreflion; and reafon demands that
the defe& be forthwith fupplied.. The
mind is differently influenced in the’cafe
of an efcape after arreft: If once a refem-
blance be difcovered between two objects,
there is a natural propenfity to make the
refemblance as ccmplete as poflible; which
in reafoning produces an error extremely
common, that of drawing the fame infer-
ences as if the refemblance were altoge-
ther complete. Thus, by getting pofleflion
of the body of a felon a faint notion' of
property being fuggefted, the mind pro-
ceeds to form all its conclufions as if the
felon were truly the property of the ofhi-

cer. | "
It is extremely curious to obferve, how
men fometimes are influenced by principles
and emotions that they themfelves at the
‘time {carce attend to; which is remarkable
in writers upon law, who, little apt to re-
gard the filent operations of the mind, are
not fatisfied but with reafonings drawn
from principles of law. This proceeds
from ftudying law too much as an abftra&
fcience, without confidering, that all its
regulations ought to bé founded upon hu~
| man
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man nature, and be adapted to the various

. operations of the mind.

If one of the

greateft lawyers in modern times furnifh
this cenfure, few can hope to efcape.
that the cenfure is juft, will appear from
confidering the reafoning of our author,
which is by no means fatisfactory.
regard to the felon who has been once ar-
refted, he afligns the following reafon for
‘the regulation, * That-the law adjudgeth
“ him always in the officer’s cuftody by,
“ virtue. of the firft arreft.”
does the law give this judgement, when it

is contrary to the fact?

But why

This queftion

ought to have been prevented in accurate
reafoning : inftead of which we are left in
the dark, precifely where light is the moft
wanted. The true anfwer to this queftion
is given above, that the right of pofleflion
once fairly acquired, cannot be loft by
ftealth or force, and therefore is rctained

animo.

Upon the other branch, the reafoning
appears {till more lame. The cafe is of a |
felon apprehended for the firft time out of
the jurifdition; upon which our author’s
reafoning is, “ That the officer doth not
“ a purely by the warrant of the juftice,

Qq 2
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but by the authority which the law gives
him; and that the juftice’s warrant is
a fufficient caufe of fufpicion and pur-
fuit.” This is extremely obfcure, and
unfatisfactory as far as intelligible. In the
firft place, it is obvious, that the reafon~
ing, if juft, is equally applicable whatever
be the nature of the crime: the juftice’s
warrant is not a fufficient caufe of fufpi-
cion and purfuit where the crime is atro-
cious, more than where it is of the flight-
et kind. In the next place, fuppofing the
juftice’s warrant to be a fufficient caufe of
fufpicion, and confequently of purfuit,
the perfon upon whofe information the
warrant was iflued has a better caufe of
fufpicion, and yet the law empowers not
that perfon to apprehend or to purfue.
Neither doth a fufficient caufe of fufpicion
give authority to an officer of the law out
of the jurifdiion, more than to a private
perfon. But let a man having authority
.to apprehend be figured in hot purfuit of
a noted criminal; the mind hurries him on
till he reach his quarry where-ever found :
- no fuch impreflion is made by the flighter
tranfgreflions. And this difference of feel-

mg

«
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ing is the foundation of . our author’s doc-
trine; a difference that undoubtedly made
an impreflion on him, though overlooked

in his reafoning, | A
Thus, we have endeavoured to trace out
the foundation of feveral nice conclufions
in law, that depend not on abftract reafon-
ing, but on fentiment. In one of the
cafes, an imagined right over the perfon
of a felon arrefted, fuggefted by a flight
refemblance it hath to property, is in rea-
lity the only foundation of our conclufion.
In the other, what in reality determines us,
is the anxiety we have to prevent the felon’s
efcape. And whoever examines laws and
decifions with due attention, will find ma-
ny of them founded on impreflions or emo-
tions, ftill more flight than thofe above
mentioned. v

'To complete the fubjed, nothing further
feems neceflary but to obferve, that the
foregoing principles and operations of the
mind, are countenanced by courts of ju-
ftice, fo as even to difpenfe with the clear-
eft rules of law. Thefe principles and ope-
rations merit regard as virtuous and laud-
able; but their merit chiefly depends on
their
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their utility. By overcoming that {fcrupu-
lons nicety of law, which often is an im-
pediment to the adminiftration of juftice,
they tend in an eminent degree to the good
of fociety. |

C H A P VIL

Jurifdi@ion of the court of feflion with re
~ {pe& to foreign matters,

THE fubjects hitherto treated, falling
within the bounds of common law,
come of courfe under the equitable jurif-
diction of the court of feflion, fupplying
defedts or correcting injuftice in common
law, Foreign matters, as will by and by
be explained, fall not within the bounds
of common law; and for that reafon come -
not under the jurifdic¢tion of the {feflion,
either as a court of common law or as a
court of equity. Why then fhould the
prefent fubje@ be brought into a treatife
of equity ?  Not neceffarily, I acknow-

ledge.
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ledge. Tt is' however fo intimately con-
need with matters of equity, that the
feflion, alting whether as a court for fo-
reign affairs or as a court of equity, is
governed by the fame principles, namely,
thofe above laid down. Of thefe accor-
dingly we fhall fee many beautiful illuftra-
tions in handling the prefent fubjet ; which,
in that view, will make a proper appendix
to a treatife on equity, if not a neceflary
part. |

" 'Such tribes as relinquifhed the wander-
ing ftate for a fettled habitation, came un-
der new rules of law. The laws of a tribe
or clan governed originally each individual
belonging to it, without relation to place *,
But after nations became ftationary, place
became the capital circumftance. Laws
were made to regulate all matters at home,
that 1s, within the territory of the flate;
and legiflators extended not their view to
what was done or fuffered in a foreign
country, whether by their own people or
by others. Thus, laws, originally perfonal,
became ftritly territorial ; and hence the
eftablithed maxim, That law hath no au-

* See Hiftorical Law-trads, tract 6.

thbrity
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thority extra territorium. This confined
notion of jurifdition correfponded to the
manners of early times : mutual fear and
diffidence in days of barbarity, prevented
all intercourfe among nations; and indi-
viduals feldom ventured beyond their own
territory. But regular government intro-

duced more focial manners :

the appetite

- for riches unfolded itfelf; and individuals
were put in motion to {eek gain where the
profpe& was the faireft. In moft countries
accordingly, there are found many fo-
reigners, who have an occafional refidence
there for the fake of commerce.
change of manners difcovered the imper-
feGtion of territorial jurifdition :
by retiring abroad, is fecure againft a pro-
{ecution, civil or criminal, for what he has
done at home; and by returning home;
he is fecure againft a profecution for what
he has done abroad : common law reacheth
no perfon but who is actually within the
territory of the ftate; and reacheth no caufe
of a&ion but what happens within the fan'le'

territory *

The common law of England is ﬁrléﬂy

* Hiftorical Law-trads, traé 4.

2
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territorial in.thefenfe above defcribed *:
nor have we reafon. to believe that the
common law of Scotland was more exten-
ﬁve When therefore, the foregoing defe
was difcovered, it became neceflary to pro-
vide a remedy : and the remedy was, to
bring foreign matters under jurifdiction
of the King and council; to which origi-
'nally, as a paramount court, all extraor-
'dinary matters were appropriated. InScot=-
land particularly, the a&t 10§. parl. 1487,
declares the King and council to be the on-
ly court for the actions of firangers of other
realms.

With refpeét to forelgn matters, the ju-
rifdiction of the King and council in both
kingdoms, was diftinguifhed from that of
the ordinary courts of law in two particu-
lars, Firft, The jurifdi@ion of the latter
was territorial with refpet to caufes as
well as with refpe to perfons : the jurif-
di@ion of the former was indeed territo-
rial with refpeé to perfons, no pelfon in -
foreign parts being fubjected 1o the jurif=
diction; but with refpect to caufes, it was
the oppofite <to territorial, no caufe but

* See Statute Jaw of Scotland abridged, note 7.

VOL". 1. Rr ‘ " what
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what happened in foreign parts -being
competent. Next, The ordinary courts are
confined to common law: but with re-
fpect to foreign matters this law can be no
rule, for the reafon above given, that it
regulates nothing extra territorum. The
King and council accordingly judging of
foreign matters, could not be governed by
~the common law of any country: the
common law of Britain regulates not fo-
reign matters; and the-law of a forelgn
country hath no authority here. Whence
it follows, that foreign matters muft be
governed by the rules of common juftice,
to -which all men are fubjeéted, or jure gen-
tium, as commonly exprefled.

This extraordinary jurifdiction, confined
originally in both kingdoms to the fame
court, is now exercifed very differently in
the two kingdoms. In Scotland, it was
derived by intermediate fteps from the
King and council to the court of feffion :
and accordingly, by the regulations laid
_down {oon after the inftitution of that
court, a jurifdiction is beftow’d upon it as
to foreign matters; and the actions of fo-
reigners are privileged *. In England,

* Al 45. parl. 1537, '
this
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this extraordinary jurifdi®ion made a dif-
ferent progrefs. The extenfive territories
in France poflefled by the Englifth Kings,
and the great refort of Englifhmen there,
occafioned numberlefs law={uits before the
King and council. To relieve that court
from an oppreflive load of bufinefs, the
conftable and marfhal court was inftitu-
ted ; and to this new court were appro-
priated foreign matters, to be tried jure
gentium *, After the Englifh conquets in
France were wrefted from them, this court
had very little bufinefs. We find fcattered
inftances of its acting as a criminal court,
down to the reign of Charles II.; but none
for centurieggbefore of its acting as a ci-
vil court. e court of chancery, with
refpet'®o its power of fupplying the de-
fe&s and mitigating the rigor of common
law, had fucceeded to-the King and coun-
cil; and it would have been a natural
meafure to transfer to the fame court the
extraordinary jurifdiction under confide-
ration, the rule of judging being the fame
in both., But the court of chancery being

* See Duck de authoritate juris Civilis, lib.2. cap. 8.
part 3. § 15. &e.

Rroa at
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at that time in its infancy, and its' privi-
lege as to extraordinary matters not clear-
ly unfolded, the courts of common law,
by an artifice.or fi¢tion, aflumed foreign
matters to themfelves. The caufe of ac~
tion is feigned to have exifted in Eng-
land *, and the defendant is' not fuffered
to traverfe that allegation. This may be
juftly confidered as an -ufurpation of the
courts of common- law upon the court of
chancery; which, like moft ufurpations,
has occafioned very irregular confequences.-
1 fhall not infift upon the ftrange irregula-
rity of affuming a jurifdi®ion upon no
better foundation than an abfolute falfe-
hood. It is more material to,bfel ve, that
foreign matters ought to be tried Jure gen-
tium, and yet that the judges who ufurp
this jurifdi®ion have no power to try any
caufe otherwife than by the common law
of England.. What can be expected.from
fuch inconfiftency but injuftice in every
inftanceé ? Lucky it is for Scotland, that
chance, perhaps more than- good policy,
hath appropriated foreign matters to the

* See Duck de authoritate juris Civilis, lib. 2. cap. 8.
part 3. § 18,

court
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court of feflion, where they can be decided
on rational principles, without being ab-
furdly fettered as in England by common
law. ‘
To form a diftin® notion of the jurif-
di@ion of the court of feflion with refpect
to foreign matters, it may be proper to’
ftate fuccin@ly its different jurifdictions,
and to afcertain the limits of each. Con-'
fidered as a court of common law, thofe
actions only belong to it where the caufe
of action did arife in Scotland. With re-
gard to perfons, this court was orlgmally
limited like the courts of common law in
England : it had no authority over any
man but during the time he was locally in
Scotland. But in this refpe& the court
hath in later times acquired, by prefcrip-
tion, an enlargement of jurifdiction: eve--
ry Scotchman, at home ér abroad, is fub-
jected to the jurifdiction of the court; and,
when abroad, may, by a citation at the
market-crofs of Edinburgh, pier and fhore
of Leith, be called to defend in any acion
before the court*. In the next place, con=
fidering this court as a court of equity,

¥ Sce Statute-law of Scotland abridged, note 7.

cm-
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empowered to fupply the defects and miti-
gate the rigor of common law, its jurif-
di&ion is and muft be the fame with what
it enjoys as a court of common law. To
give it a more extenfive juri{di¢tion would
be ufelefs; and to confine it within nar-,
rower bounds would not fully anfwer the
end of its inftitution, which is to redrefs
common law when juftice demands re-
drefs. ' In the laft place, this court, with
relation to foreign matters, has the fame
jurifdi¢tion over perfons that it has as a
"court of common law or of equity. And
accordingly the court had no difficulty to
fuftain a procefs for payment of an account
contracted at Campvere in Zealand, tho’
the defendant, a Scotch merchant refiding
there, was not in this country any time du-
ring the fuit *,

The rules that govern the feflion as a
court for foreign matters, are the fame that
govern it as a court of equity; for thefe
rules are derived from the principles of ju-
ftice. But it muft not be held that ' thefe
rules are applied precifely in the fame
manner : as a court of equity, the feflion
will not venture to interpofe againft com-"

¥ June 27. 1760, Hog contra Tennent.
‘ mon
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mon law, unlefs authorifed by fome ge-
neral rule of equity that is applicable to
all cafes of the kind; but as to foreign
matters, which belong not to common law,
every cafe muft be judged upon its own
merits. And therefore the court here is
lefs under reftraint, than in fupplying
the defeéts of common law, or in corre&-
ing its rigor.

Though with rcfpeé’c to foreign matters,
there is, firiétly {peaking, but one rule for
judging, namely, natural juftice; yet this
rule, in its application to different matters,
brings out very different conclufions. And
{hould one undertake to unfold all the va-
rious cafes to which the rule may be ap-
p1ied‘ the work would be endlefs. Avoid-
ing therefore this endlefs tafk, I conﬁné
" my f{peculations to fome few leadlng cafes
that have been debated in the court of fef-
fion; and thefe, for the fake of perfpicui-
ty, fhall be divided into différent fe@ions.

SECT.
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Perfonal actions founded on foreign covenants,
deeds, or falls.

Ccording to the principles above laid

~ down, a foreigner’s covenant will
produce an action againft him here, pro-
vided he be found in Scotland. It would
be a great defe@ in law, were there no re-
drefs againft a foreigner who retires with
his effe@ts to this country, in order to
fcreen himfelf from debts contrated at
home. But a momentary refidence here
will not prefume againft him : he cannot
‘be called into court till a domicil . be fixed
upon him by a refidence of forty days.
The court of feflion accordingly refufed to
fuftain an a&tion brought by one foreigner
againft another for payment of debt con-
trated abroad; for the parties were here
occafionally only, and the debtor had no
domicil in Scotland*, A foreigner is fub-

* Haddington, Nov, 23. 1610, Vernor contra Elvies.

2 , jected
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jected to our courts for a crime committed
here, or a contra¢t made here; but to fub-
je&t him inftantly  to anfwer for a debt
contracted abroad, would put it in ‘the
power of malice to confine a man at home.
Our law, for the facility of travelling, re-
quires 4 refidence of forty days to fubjec’t
a foreigner to our courts,

When a foreign bond ftipulating the in-
tereft of the country where granted, is
made the foundation of a proeefs here, it
has been doubted, whether that intereft or
the legal intereft of this conntry ought to
be decreed. This doubt is eafily {folved.
An agreement to pay the intereft of the
country where the money’ is borrowed, is
undoubtedly binding in confcience, and
therefore ought to be made effectual in
every country. Nor do we meet with any
obftruction in the Scotch ftatutes regula-
ting the intereft of money, which are not
_intended to reach foreign intereft. And
this accordingly is the rule in the law of
England *, Hence it appears, that the
court of feflion erred in refufing the inte-
reft of 10 per cent. upon a double bond

* Abridg. cafes in equity, ch. 36. fe&. E. § 1.
VOL. III‘ . S f CX.C.‘"“
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executed in Ireland, and in reftriéting the
penal part of the bond to 6 per cent. the
Jegal intereft here*.  This error will be
no lefs evident from another confidera-
tion, The penalty of a double bond put
in {uit here, ought to be fuftained to the
extent of damage and cofts of fuit: but
the damage is plainly the intereft of the
country where the money is lent; becaufe
had payment been duly made, the money
again lent out would have produced that
intereft. For the fame reafon, fuppofing
the rate of intereft to be lower in England
than here, our judges, in relieving from
the penalty of a.douhle band, will make
the Englifh intereft the rule; for the lender
could not have a view to greater intereft
than that of his own country,

The cafe is different where mtereﬂ; is
ftipulated greater than is permitted in the
locus cantraltys, . Such ftipulation is ufury
~in that country, and a moral wrong every
~where : I fay a2 moral wrong, becaufe, as
every man 1s bound to give obedience to
the laws. of his awn country, it is a moral

¥ Fogntamha} Jan. 27. 1710, Savage contra Craig.

wrong
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wrong to. tranfgrefs thefe laws *. When
aGion therefore is brought in-a foreign
country for payment of the ftipulated in~
tereft, it would be unjuft to make a claim
founded on an immoral pa&tion; and the
judge who fhould fuftain the ¢laim would
be acceffory to the wrong. But now, ad-
mitting that the intereft flipulated ought
not to be fuftained, it comes next to be
confidered, whether the intereft of the loous
contraies thould be the rule, or that of
- the  country where the action is brought,
or laftly, whether intereft thould be reject-
ed altogether. This is a puzzling queftion,
One at firlt view will naturally reject inte-
reft altogethery as a juft, punifhment for
the wrong done. But it is not clear, thas
a judge can punifh for a wrong commit-
ted in a foreign country. One thihg in~
deed is clear, that a&ion cannot be fuf>
tained upon the immoral ftipulation; and
therefore, if thére be any claim for inte=
reft, it muit be upon the maxim, Nemo de=
bet locupletari uliena jactura. This leads the
mind to the intereft of the locus contractus;

* See vol. 1. p. 244.

S {2 and
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:and I incline to be of opinion that that in~
tereft 1s due.

.. Under the head of covenants marriage
comes celebrated abroad.. The municipal
law of Scotland regulating the folemnities
of marriage, refpecs no marriage but what
is made in Scotland : and as foreign laws
have no coercive authority here, fuch a
marriage muft be regulated by the law of
nature. According to that law, the matri-
monial connection is founded upon confent
folely ; the various folemnities required by
the laws of different nations having no

view but to teftify confent in' the moft

complete ‘'manner.  In that view, the fo-
lemnities of the country where a marriage
is celebrated, ought with us to have great
weight; becaufe they thow the deliberate
will and purpofe of the parties,  Juftice
however requires that a marriage be held
good here, though ‘not formal according
to the law of the country where it was
made, provided the will and purpofe of
the parties to unite in marriage cledrly ap-
pear.

According to the do&rine here laid
down, a child ought: with us to be held
legitimate by a fubfequent marriage, pro-

| vided
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vided the marringe-ceremony was perform-
ed in a country where fuch is the law; be-
caufe marriage in fuch a country muft im-
port the will of the father to legitimate
his baftard children. But we cannot juftly
give the fame effet to a marriage celebra-
ted in a country where the marriage, as in
England, hath not the effect of legitima-
tion. The reafon is, that marriage in that
country is not a proof of the father’s will
to legitimate, :

A minor, in the choice he makes of cu=-
rators, is not confined to his own country=-
‘men; and therefore a foreigner chofen cu-
rator has the fame authority here with a
native. Neither is. it of importance in
what place curators be chefen; and ac-
cordingly a choice made in England of cu~
rators, whether Englifh or Scotch, will be
effettual here. The powers of a guardian
to a lunatic in England are more limited,
The cuftody of the perfon of an Englith
lunatic, and the management of his land-
eftate, in England, belong to the court of
chancery; and the chancellor names one
guardian to the perfon, another to the e-
ftate. But the chancellor having no power

Oover
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-over a lunatic’s land in Stotland, cannot
appoint a guardian to manage fuch land. -

Having difcufled civil matters, I proceed
to criminal. A crime  committed at fea
may be tried by the court of admiralty:
but, this cafe excepted, no crime commit=
ted 1in a foreign. country can be tried in
Scotland. The jurifdiétion of the jufti-
clary-court is ftrictly territorial, being
confined within the limits of . Scotland ;
and the extraordinary jurifdi@ion of the
court of feflion with refpet to foreign
matters, reaches civil caufes only. Nor ig
it neceflary that it fhould be extended'to
crimes. - It is of great importance to every
‘nation that juftice have a free courfe every
where ; and to this end it is neceflary that
in every country there be an extraordinary
jurifdi¢tion for foreign matters, as far as
juftice is concerried. But there is not the
fame neceflity for an extraordinary jurif-
diction to punith foreign delinquencies :
the proper place for punithment is where
the crime is committed; and no fociety
takes concern in any crime but what ‘is
hurtful to itielf. A claim for reparation
arifing from a foreign delinquency, is dif-
ferent : being founded on the rules of

comine
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common juftice;, it 1s a claim that un-
doubtedly belongs to the jurifdiion un-
der confideration. No man who injures
another, ought to reckon himfelf fecure any
where till he make reparation; and if he
be obftinate or refractory, juftice requires -
that he be compelled, where-ever found, to
make reparation.

To fecure the effe@ts of the deceafed
from embezzlement, every perfon who in-
termeddles irregularly, is, in Scotland, fub-
jeCted to the whole debts of the deceafed,
without limitation. This penal paffive
title, termed witious wntromiffion, is confi-
ned to irregular intermeddling within Scot-
land. The intermeddling in England with
the moveable effe@s of a Scotchman who
dies there, muft be judged by the rules of
natural juftice; and therefore in this coun-
try cannot infer any concluﬁon beyond re-
{titution or damages,

SECT,
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S E C T. IL.

Fo‘rez'gn covengnts and deeds refpecting land..

N order to have a diftinét conception of*
this branch, the extent of our own mu- -
“nicipal law with refpect to land in Scotland,
muft be afcertained ; for we are notat liberty
to apply the jus gentium, or the principles of
natural juftice, to any cafe that comes un-
der our own law. As to this preliminary
point, things it is certain as well as p'é:r-’}
fons are governed by municipal law.
Land in particular, next to perfons, is the
greateft object of law; and in. every coun-
try the acquifition and tranfmiffion of land
are regulated by municipal law. Our
law, for example, with refpect to the tranf«
miflion of land-property, requires writing.
in a certain form. Such a writing 1s held:
a good title of property,, whether executed
at home-or abroad, A writing, on the o-
ther hand, in a form different from that
prefcribed by our law, will be difregarded
where-ever executed ; for our law regards
8 L the
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the folemnities only, not the place. Thus
a teftament made in England, bequeath-
ing land in Scotland, is not fuftained by

the court of feffion; becaufe, by our law,
no man can difpofe of his land by tefta-
ment : nor will it be regarded that land is
teftable in England ; becaufe every thing
concerning land in Scotland is regulated
by our law. In general, the connection of
a land-eftate with the territory where fi-
tuated, 1s of the moft intimate kind: it
bears the relation of a part to the whole.
. Thus every legal act concerning land, the
conveying it inter vivos, the tranf{mitting
it from the dead to the living, the fecurity
granted on 1t for debt, are afcertained by
the municipal law of every country; and
with refpet to every particular of that
kind, our courts are tied down to their
own law,

Are we then to hold, that a conveyance
of land in a form different from what is
required by us, can have no effe@? Sup-
pofe a man fells in England his land-eftate
in Scotland, executes a deed of conveyance
in the Enghfh form, and perhaps receives
payment of the price: fuch conveyance,
not being in the form required by 'the

VoL. II. | Tt | law
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law of Scotland, will not have the effet to
transfer the property. But has the purcha- -
fer any claim in Scotland againft the vend-
er? None at common law ; becaufe a court
of common law hath not authority to tranf-
form an acual difpofition into an obliga-
tion to difpone. But fuch claim is {fup-
ported in equity ; becaufe where a man,
in order to transfer his land to a purchafer,
executés a difpofition which is afterward
difcovered to be imperfedt, it is his duty
to execute a perfe® one; and if he be re-
fra&ory, it is the duty of a court of equi-
ty to compel him, or to fupply his place:
If the aétion be laid within the territory
where the land is fituated, the judge, in
default of the difponer, may adjudge the
land to the plaindff: if in any other tet-
ritory, all that can enfue 1s damage for
not performance. I illuftrate this do&trine
by a fimilar cafe. A difpofition of land
within Scotland without procuratary or
precept, will not be regarded at common
law : but a court of equity, attentive to
juftice, will interpofe in behalf of the pur-
chafer, by adjudging the land to him.
Thus, with refpec to an informal convey-
ance of land within Scotland, the feflion

' alls
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alls as.a court of equity; and it alls as
-an extraordinary court for foreign matters,
‘where a conveyance is' executed abroad ac-
cording to the law of the place.

A covenant was executed in England -
between two brothers, agreeing, that fail-
ing children the eftate of the deceafed
{hould go to the furvivor. ‘The brother
who firft deceafed had a land-eftate in
Scotland, a.part of which he had gratui-
toufly aliened in defraud of the covenant.
A redudtion was brought of this gratuitous
deed by the furviving brother, and the
covenant was fuftained as a good title in
the redution. The covenant, though it
had not the formalities of the law of Scot-
land, was however good evidence of the a-
greement; and as the deceafed brother
had done a moral wrong in tranfgrefling
the agreement, juftice required that the
wrong fhould be redrefled, which was
done by voiding the gratuitous deed *.
But in a later cafe, the court deviated from
the foregoing principle of juftice. A dif-
pofition of an heritable jurifdi&ion in Scot-
land, executed in England according to

* Forbes, July 5. 1706, Cuningham contra Lady

Sempill.
T¢t2 the
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the Englith form, was not fuftained even
againft the granter, to compel him to exe-
cute a more formal difpofition *, This
was acting as a court of common law.
And it muft not pafs unobferved, that the
accumulating different jurifdiGions in the
fame court, occafions frequently miftakes
of this nature; which are avoided in coun-
tries where different jurifditions-are pre=
{ferved diftin& in different courts,

S E C T, IIL

Moveables  domeftic and foreign, and their
legal effects.

Ocal fituation is effential to a moveable

no lefs than to land : we cannot even
conceive a horfe or a fhip but as exifting
in a certain place. In a legal view, a
moveable fituated within a certain territo-
ry, is fubjected to the judge of that terri-
tory ; and every action clysximing the pro-
perty or pofleflion of it, muft be brought
before that judge. Warrant for execution,

# February 1729, Earl Dalkeith contra Book.,
- mufy
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muft be granted by the fame judge, as na
other judge has authority over it.

It is a different queftion, by what law the
judge ought to regulate his proceedings,
whether by the law of his own country,
or by what other law. About this que-
ftion writers have differed widely. Some
are of opinion, that moveables non habent
féquelam, meaning, that without fegard to
their local fituation, they are to be held as
belonging to the country of the proprie-
tor, and to be fubjected to the law of that
country. Others, averfe to fittion, are of
opinion, that moveables like land ought to
be governed by the law of the country
where actually fituated. Opinions fo dif-
ferent are an incitement to trace this {fub-
jeét to its fountain-head, if it can be tra-
ced. That each of thefe opinions may be
right in particular cafes, is probable ; for
otherwife they would not be adopted : but
I fufpedt, that neither of them will hold
in general and in every cafe. 1 take firft
under confideration moveables acceflory to
an immoveable fubje@, the furniture of a
dwelling- houfe, the ftocking of a farm,
goods in a thop for fale, the implements
- of a manufacture, which may be termed

?ermanem:
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permanent moveables. Thefe are natural-
ly confidered, as belonging to the fame
country with the principal fubjeét, and to
be governed by the fame law. This view
may be enlarged, by comprehending un-
der permanent moveables, every moveable
that like thofe above mentioned, have be-
{ide local fituation fome connection’ with a
country. So far the latter opinion appears
the beft founded. And that this way of
thinking has long prevailed in Scotland, is
made evident by the a& 88. parl. 1426,
enacting, * That when a Scotchman dies
“ abroad non amimo remanendi, his Scotch
‘ effects muft be confirmed ‘in Scotland.”
Nor will it alter the rule that the proprie-
tor happens to be a foreigner. The fuc-
ceflion to an immoveable fubje& is not af-
fected by that circumftance ; and it is na-
tural that an acceflory thould go along
with its principal: the thinking mind can-
not readily yield to a feparation of things
intimately conneced, to regulate the fuc-
ceflion of the immoveable part by the law
of the country to which it.belongs, and of
the moveable part by the law of the pro-
prietor’s country. This argument muft
appear in a ﬁrong 11gHt where both parts
belong
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belong to a foreigner ; and it can make no
folid difference that the moveable part on-
ly belongs to him. We adhere to this
do&rine in pradice. Letters of admini-
ftration from the prerogative court of Can-
terbury will not be fuftained as a title to
effets in Scotland that belonged to the
deceafed,  even though granted to thofe
who are next in kin by the Scotch law,
The powers of that court are confined
within its own territory ; and Scotch ef-
fects muft be confirmed in Scotland. In
England, a baftard enjoys the privilege of
making a teftament, which obtains not
here. And accordingly, notwithftanding
a teftament made by an Englith baftard,
his moveables here were efcheated to the
crown *, A nuncupative will is fuftained
in England ; but it will not carry Scotch
moveables, writ with us being neceffary to
convey moveables from the dead to the li-
ving . But the nomination of an execu~
‘tor by the proprietor in his teftament, be-

4

* Haddington, 1ft February 1611, Purves contra
Chifholm,

$ Stair, xgth January 1665, Shaw contra Lewins,

ing
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ing effe¢tual all the world over jure gen-
tuum, will be fuftained here, .
Moveables that are not connected with
an immoveable fubje&, nor in any way
connected with a country .or territory, but
merely by local fituation, may be termed
tranfient moveables ; moveables, for exam-
ple, that a proprietor carries about with
him, his watch, his jewels, his garments,
the money in his pocket, his horfes, his
coach, and fuch like. Thefe fo far coin-
cide with permanent moveables, as that
every queftion concerning them muft be
determined by the judge of the territory
where they aGaally are. But it follows
not that the law of that territory ought
to be the rule. By their intimate connec-
tion with the proprietor, the law of his
country ought to prevail. A gentleman
in the courfe of travelling traverfes many
foreign territories; and happens to die
fuddenly within one of them. What a
ftrange law would it be that his fucceflion
fhould depend on fuch an accident? The
nature of man is averfe to chance: we love
to reft on general principles and perma-
nent falts, rejecting circumftances daily
and hourly varying. A Scotchman crofles
I the
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the bordér, purpofing to return home in'a
week ; but dies fuddenly in the Englifh
fide by a fall from his horfe. - His tran-
fient effets by this a¢cident remain in Eng-
land ; burt it would derogate from the dig-
nity of law to lay any weight on that cir-
cumftance ; and laying it afide, what o-
ther rule is there to follow but to regulate
the fucceflion by the law of Scotland ?
Thefe effets were carried by the proprie-
tor from Scotland : he purpofed to carry
them back to the fame ‘country ; and it is
no wide ftretch of thought to confider them
as ftill continuing there. The Englith
judges accordingly, confidering them to be
Scotch effeéts, will prefer thofe who are by
the Scotch law next in kin to the decea-
fed (a). Here the opinion making the law
of the proprietor’s country the rule of fuc-
ceflion, appears the beft founded. This
cafe demands peculiar attention : here

(a) It may create at firft fome backwarduefs of o-
pinion to find a rule of fucceflion founded upon an
obfcure mental operation; but the’ argument will

" acquire weight on confulting the Effays on Britith
Antiquities, eflay 4. where will be found many rules
of fucceflion built upon foundations ftill more flen-
der than that mentioned above.

Vor, II, Unu - judges,
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judges are led to found their decifions,
not on their own law nor on the jus gen-
#ium, but on the municipal law of another
country. A fhip is another example of
tranfient moveables. While it is abroad
on a trading voyage, the proprietor dies
at home. The thip is under a foreign ju-
rif{dition ; but when claimed there, the
judge, rejeCting the cafwal circumftance
of local fituation, will confider it as be-
longing to the country of the proprietor,
and will adjudge it to thofe who have right
by the law of that country, A French-
man configns goods in Edinburgh to be
difpofed of for his behoof ; but dies before
the commiffion is ‘executed. The fuccef-
{ion to thefe goods aqught to be governed
by the law of France; and the court of
feflion, as having jurifdiGtion in foreign
matters, will decree accordingly. In ge-
neral, fuch moveables are held to be fo-
reign moveables, conveyable nter wivos,
and from the dead to the living, according
to the law of the proprietor’s country. An
aflignment by the foreign proprietor; for-
mal according to the lex locz, will be fuf-
tained here to carry {fuch moveables. And
if they belonged to an Englifhman, letters

of
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of adminiftration after his death will be
here a valid title, without neceflity of con=
firmation. ] ~

Upon the whole, comparing permanent
and tranfient moveables, the local fitua-
tion of the former points out the judge,
without regarding the proprietor’s coun-
try. But as to the latter, the proprietor’s
country points out the judge, without re-
garding the local fituation.

‘Where a Scotchman, occafionally in Eng~
land, dies there inteftate, the court of fef=
fion, a&ting as a court of common law,
will adjudge his moveables fituated in Scot~
land, of whatever kind, to thofe who are
next in kin according to our law. But his
tranfient moveables, locally in England,
mutft be claimed from- the Englifh judges ;
who, acting as a court for foreign matters,
ought to govern themfelves by the law of
Scotland ; which brings in the relict for her
fhare., But what if he have made a will,
dividing his moveables among his blood-
relations, leaving nothing to his wife?
Her contra@ of marriage affords an effec-
tual claim againft him, which he cannot
evade by any voluntary deed. And even

without a contract, as the jus relile is e=
Uuz . {tablithed
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ftablifhed by the law of Scotland beyond
the power of the hufband to alter, fhe
ought to have her proportion of thefe
tranfient moveables, as the Englith judges
are in this ‘cafe bound by the law of Scot-=
‘land, not by their own. To fortify this
doctrine, I urge the following argument.
Where two perfons joining in marriage
are fatisfied with the legal provifions, there.
is no occafion for a contraét ; and the par-
ties may be held as agreeing that the law
of the land fhall be the rule. It is in ef-
fect the fame, as if the parties had {ubfcri-
bed a fhort minute, bearing, that the jus
relicte and every other particular between
them fhould be regulated by the law of
their country ; and fuch an agreement ex-
prefled or implied, muft be binding all the
world over, to fupport the reli@’s claim
againft the teftament of a deceafed huf-
band.

It may however happen, that two per-
fons carelefsly join in marriage, having an
object in view very diftant from a legal
provifion. Law does not admit of a pre-
fumption againft rational condu@. But
‘though it thould be admitted, it will not
avail, As every man 4s bound in con-

| {cience
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{cience to .obey the laws ‘of  his ‘country,
the hufband, when difpofed to think, will
find his wife intitled by that law to the
Jus relicte 5 and will {fee that an attempt to
difappoint her would be againft confcience.
This muft be evident to him when at
home; and it muft be equally evident,
that change of place cannot relieve him.
At any rate the jus reliffe muft have its
effect as to his moveables in Scotland ; and
it would be not a little heteroclete that his
tranfient effes thould be withdrawn, for
no*better reafon than that they happen ac-
“cidentally to be in a foreign country where
the jus reli‘le does not obtain,

S E C T. 1V,

Debts whether ffgulated by the law of the
creditor’s country or that of  the debtor.

Ebts due by people of this country to
foreigners, make ‘another branch of

the extraordinary jurifdiGion of the court
of feflion concerning foreign matters, The
form of conveying- fuch debts inter vivos,
: of
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of traafinitting them from the dead to the
living, of attaching them by execution,
&c. have not hitherto been brought under
general rules; and our judges are ever at
a lofs by what law thefe particulars ought
to be governed, whether by our law, by
that of the country where the creditor re-
fides, or by the jus gentium. In order to
'remove this doubt, authors and lawyers
are ftrongly difpofed to aflimilate debts to
land, by beftowing upon them a local fi-
tuation : and yet this fi¢tion, bold as it is,
removes not the doubt; for ftill the que-
ftion recurs, Where is the debt fuppofed
to exift, whether in the territory of the
creditor or in that of the debtor. Confi-
dering a debt as a Jfubject belonging to the
creditor, it feems the more natural fiction
to place it with the creditor as in his pof-
feflion; and hence the maxim, Mobilia non
habent fequelam. Others are more difpofed
to place it with the debtor; a thought fug-
gefted from confidering, that the money
~muft be demanded from the debtor, and
that upon his failure the fuit for payment
muft be in his forum.

It 1s unneceflary to beftow words upon

proving, that a debt is not a corpus to be ca-
’ pable
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pable of loco-pofition, but purely a]us n-
corparale. Rejelting then fitions, which
never tend to found knowledge, let us take
things as they are, and endeavour to draw
light from the nature of the fubje®. As
here there are two perfons connedted, a
debtor. and a creditor, living in different
countries, and fubjeted to different laws,
it at firft fight may appear a puzzling que-
ftion, What law ought to govern, whether
that of the debtor or of the creditor. Qne
thing is evident, that every queftion con-
cerning a Tubje@, moveable or immove-
able, muft be determined by the judge
whofe legal powers extend over that fub-
ject; and that execution muft be awarded
by him only. The fame rule applies to
debts, -according to the maxim, Afor fo-
quitur forum rei; whence it neceflarily fol-
lows, that the form of the action, the me-
thod of procedure, and the manner of exe-
cution, muft all be regulated by the law
of the country where the action is brought.
But though there can be no doubt about
the judge, it may be -a doubt what ought
‘to be his rule in determining queftions
concerning the fubje&t.. With refpe& to
that queftion, I fubmit the following hints.

' When



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15%@9;399 344

344 ForEIGN MATTERs.  B.IIL/

When the creditor makes a voluntary con-
veyance, it is to be expe&ted that he fhould

{peak in the ftyle and form of his own

country; and confequently, that the law "
of his own country thould be the rule here:

It would indeed'be ftrangely heteroclete to

{fubje& him to the forms of the debtor’s

country, of which he is ignorant, efpe-

cially if the debtor have a wandering dif-

pofition. - In a word, the will of a proprie-

tor or of a creditor,. is a good title jure
gentium that ought to be effeGual every

where. ‘Thus, an aflignment made by a

creditor - in" Scotland, according te our

form, of a debt due to him by a perfon ina

foreign country, ought to be fuftained in

that country as a good title for demanding

payment : and ‘a foreign aflignment of a

debt due here;: regular according to 'the

law of  the country, ought to be fuftained

by our judges. A foreign aflignment can-

not at any rate be fubjected to the regula-

tions of our act 1681 for preventing forge-

ry, nor.to any other of our régulations ;

becaufe thefe regard no ‘deeds but what

are executed in Scotland,

A judicial conveyance or legal execu-

tion will fall more 'naturally to be ex-

' g | plained
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" _plained dn the laft fe@ion. - The only re-
. maining point is to examine by what law
the creditor’s fucceflion is to be governed.
. Debts are part of the creditor’s funds, and
-at his difpofal. His alienations for a va-
‘luable confideration muft be every where
effetual, and even his donations. It'is in
his power along to regulate his* fucceﬁion
-and if he make a will, it muft be eﬁeé’cudl
- But what if he die inteftate; whether muft
the law of his country be the rule, or that
- of the debtor ? - The former undoubtedly.
A man who dies inteftate, is underftood
“to-adhere to the legal fucceflion ; for o-
“therwife he would make a will, Therefore
- thofe who are heirs by the law of his own
- country ought to be preferred, according
“to his implied will. . Fhe exprefs will of
-the deceafed-creditor muft have that effect;
and his implied will ought to have the
fame effe@®. The debtor has no concern
- but to pay fafely : the law of his ck&)mlcll
will fecure him as to that point : with re-
gard to the creditor’s f'ucce{hon, it can have
- mo authority.,  Thus, in a competition be-
tween the brother and the nephew of Cap-
tain William Brown, who died in Scotland

his native country iuteftate and without
YorL. I Xx  children,
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children, concerning moveable debts due
to the Captain in Ireland, the brother was
preterred as next in kin by the law of Scot-
land; though by the laws of England and.
]reland which admit the jus reprefentatio-
725 1n the fucceflion of maveables, a nephew
and niece have the fame right W1th a bro-

ther and fifter *,

From what is faid 1t will appear, that
debts differ widely from land and from
moveables. It is in vain to claim the pro-
perty of any {ubje@, unlefs the title of pro-
perty be complete and ftrictly formal.
equitable title in oppofition to one that is
legal, can never found a real altion: it
cannot have a ftronger effe& than to found
an achion avfunﬁ the proprletm to grant a
more formal nght or in his default, that
the court fhall ¢ grant it. But. in the cafe
of a debt, where the queftion is not about
property but about payment, an equitable
title coincides in a good meafure W1th a
legal title  An affignment made by a fo-
reign creditor according to the formalities
of his country, will be fuftained here as

¥ Noy. 28. 1744, Brown of };3r@>_id contra John Broﬁvn

werghant in Edinbysgh,
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& good title for demanding payment from
the debtor’: and it will be fuftained even
though informal, provided it be good jure
gentium 5 that is, provided it appear that
the creditor really granted ‘the aflignment.
Such effe@ hath an equitable t1tle,'~ and
a legal title can have no ﬁronger effect.

It muft howéver be admitted; that an
equitable title hath not fo complete an ef-
fe@ in a competition. Suppofe an Engli(h
creditor grants an aflignment in the Eng-
lith form, of a debt due to him in Scot=
land : this affignment, though it transfer
not the jus crediti to the aflignee, is how=
ever an ordet upon the debtor to pay to
the aflignee. But fuch a{ﬁonf‘nent, even
though the firft in order of time, will not
avail againft a more formal aflignment ta-
ken bona fide, and regularly intimated to
the debtor. An equitable title may be
good againft the granter; but’can never
be fuftained in a competition with a legal
title, where both parties are i# par: caju.

I conclude t: 15 fection with applying to
debrs, what is cbferved with refpet to
move:bles in the feion immediately fore-
going. The nomination of an executor
in a teftament, is an univerial title which

X x 2 ought
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_ought to be fuftained every where ; tand is
always fuftained in the court of {eflion to

oblige debtors in this country to make pay~ -
ment ¥ But an executor-dative with let—
ters of adminiftration, hath not a title to
fuc for payment extra territorsum. And
~the fame is the cafe of a guardian to a lu-
natic’s eftate, named in England by the
“chancellor: he has no title to fue for pay-
ment of the lunatic’s debts in Scotland .-

[

I oi%ign E«zzz'de\nce.»

[“’Nder th1s head come properly foreign

Writs ; becaufe no writ where there is
wantmg any folemnity of the law of Scot~
land, can be effectual here to any purpofe
buit as emdence merely.  And as among
civilized nations, the folemnities required
to make a Wr:1t effe¢tual, are fuch as give

* Durie, Teb. 16. 1627, Lawfon contra Kello.

+ June 21. 1749 Morifon, &c, contra Earl of Suther-
land

fuﬂicient
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fufficient evidénce of will; it.is eftablithed
-as a rule with us, That contradls, 'Bonds,;
difpofitions, and other writs, executed ac~
cofding to. the law of the place, are pro=-
‘bative in this ‘country. Thus, a&ion is.
always fuftained upon a foreign bond ha-
ving the formalities of the place where it
was granted *: and an extra& of a bond
from Bourdeaux fubfcribed by the tabel-
lion only, and bearing that the bond it-
{elf {ubfcribed by the granter was inferted
in his regifter, was fuftained, being fecun-
dum confuetudinem loc: . Depofitions of
_witnefles taken abroad upon a-commiflion
from- the court of feflion, were fuftained
here, though fubfcribed by the commif~
fioners and clerk only, not by the witnefles,
fuch being the form in the country where
the depofitions were taken .

-~ The fame rule obtains even though the
fore1gn bond bear a claufe for reglﬁrmg
in Scotland.  This cu'cur_nﬁance {hows 1n=-

* Haddington, Jan. 19. 1610, Fortune contra Shewan,

+ Home, February 1682, Davidfon contra Town of
Edinburgh.

%

. { Fountainhall, March 19. 1707, Cummin contra
Kennedy.

\

deed,
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deed, that the creditor had it in view to
make his claim effetual in Scotland; but
it weakens not the evidence of the bond,
which therefore will be a good 1nﬂ;ruéhon
of the claim *, :
By the law of England, payment of mo-
ney may be proved by witnefles ; and there«
fore the {.me proof ‘will be admitted here
with refped to payment faid to be made
in England. For our a¢t of federunt con=
fining the evidence to writ t, regards no
payment but what is made in Scotland ;
and it would be unjuft to deprive a man
of that evidence which the law of his ownt
country made him rely on. Accordingly,
in every fuit here upon an Englith bond,
the defence of payment alledged made in
England, is admitted to be proved by wit-
nefles . Yet where a bond granted in
England contained a claufe for regiftring
in Scotland, the defence of payment made
in England was not permitted to be pro=+

* Home, Feb. 14. 1721, Junquet la Pine coﬁtra Cre+
ditors of Lord Sempill. '

+ Hiftorical Law trads, tra& 2.

1 Durie, November 16, 1626, Galbraithi contra Cu-

ninghams.

ved
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ved by witnefles *, This appears to me a
wrong judgement; for, as obferved above,
the claufe of regiftration imported only,
that the creditor had it in view to make
his debt effe¢tual in Scotland. It certainly
did not bar the debtor from making pay-
ment in England ; nor, cenfequently, from
proving by witnefles that payment had
been fo made.

In Scotland, the cedent’s oath is not
good ev1dence againft the aflignee; be-
caufe it is the oath, not of a party, but of
a fingle witnefs, In England, an affign-
ment being only a procuratory e rem fuam,
the cedent’s oath is an oath of party, and
therefore good evidence againft the af-
fignee. For that reafon, an Englith bond
being afligned in England, and a fuit for
payment being raifed here by the aflignee,
a relevant defence againft payment was ad-

mitted to be proved by the oath of the ce-
dent .

* Stair, Dec. 8. 1664,. Scot contra Henderfon.

t Stair, June 28. 1666, Macmorland contra Meivine,

'
Cw o
hv““ {.! I‘l



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15%@9;399 352

857 FoREIGN ‘M‘ATTE:R,Sr  B.II,

[y

S E € T VL
Effect of .a flatute, qf a decree, of a ]udz-
cial conveyance, or lc;gal fxecutzon, extra
territorium,

THough a ftatute, as obferved above,
hath no authority as fuch extra terri-.
torzum, it becomes however neceflary up-
on many occafions to lay weight upon fo-
reign ftatutes, in order to fulfil the rules
~of juftice. Many examp}es occurof indi=
rect effe@s given  thus to foreign ftatutes.
One of thefe effe@s 1 thall mention at pre-
fent for the fake of illuftration; referving
others to be handled where particular fta-
‘tutes are taken under ;conﬁ\dcratio'n. Obe-
dience is due to the laws of our- country,
and difobedience is a moral wrong *; This
moral wrong ought to weigh with judges
in every country; becaufe it 1s an a& of
injuftice to fupport any moral wrong, by
making it the foundation either of an ac-

*. See vol. 1. . 344. 345,
L , tion,
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tion or of an exception. I give for an ex-
ample the ftatute prohibiting any member
of a court of law to buy land about which
there is a procefs depending *. Such a
purchafe being made notwit%ﬁanding, the
purchafer follows the vender into a foreign

‘country, in order to compel him by a pro-
.cefs to make the bargain effe@tual. A bar-

gain unlawful where made, becomes not
lawful by change of place; and therefore
the foreign judge ought not to fupport fuch
unlawful bargain by fuftaining aGion upon
it. Courts were inftituted to reprefs not to

enforce wrong ; and the judge who enforces

any unlawful paction, becomes acceflory ta
the wrong. o |
Several queftions arife from the different
prefcriptions eftablithed in different céun-
tries. In our decifions upon that head, the
cafe is commonly ftated as if the queftion
were, Whether a foreign prefcription or
that of our own country ought to be the
rule. This never ought to be made a que-
ftion; for our own prefcription muft be
the rule in every cafe that falls under it,
and not the prefcription of any other coun-

* 13. Edward I. cap.49.; A& 216, i)arl 1594.

Vor.II Yy try.
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try. The queftion handled in thefe de-
cifions is, What efle&t ought to be gi-
ven ta a foreign prefcription in cafes that
fall not under any of our own prefcrip>
tions. Queftions of that fort may fome-
times be nice and doubtful. By the Eng-
lIith a& of limitations *, “ All adtions of
“ account and upon the cafe, all actions
of debt grounded upon any lending or
* contra@ without fpeciality, all a&ions
“ of debt for arrearages of rent, &c. fhall
be fued within {ix years after the caufe
of a&ion.” The purpofe of this ftatute
is to guard againft a fecond demand for
payment of temporary debts, fuch as ge-
nerally are paid regularly : and to make
that purpofe effectual, action is denied up-
on fuch debts after fix years. As ftatutes
have no coercive authority extra territorium,
this ftatute can have no effe® with us, but
to infer a prefumption of payment from
the fix years delay of bringing an aion.
And accordingly, when a procefs is brought
in Scotland for payment of an Englith
debt after the Englifh prefcription has ta-
ken place, it cannot be pleaded here, that

<<

119

143

* 21, ]’:«1mes, I. cap. 16. § 3.

the
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the aion is cut off .by the ftatute of li-
mitations : but it can be pleaded here, and
will be fuftained, that the debt is prefumed
to havilbeen paid. Confidering that the
ftatuté tan have no authority here except
to infer a prefumption of payment, it fol-
lows, that the plaintiff muft be permitted
to defeat the prefumption by pofitive evi=
dence, or to overbalance it by contrary
prefumptions, or to thow from the circum-
ftances of his cafe that payment cannot be
" prefumed. As to pofitive evidence, the
purfuer has accefs to the oath of the de-
fendant ; and an acknowledgement that
the debt is ftill exifting defeats the pre-
fumption of payment *. The prefumptive
payment may alfo be counterbalanced by
contrary prefumptions. A cafe of this na-
‘ture is reported by Gilmour +: *“ A bond
“ prefcribed by the law of England while
“ the parties refided there, was afterwards
“ made the foundation of a procefs in
“ Scotland. The court refufed to fuftain
“ the Englifh prefcription, becaufe the

* February 9. 1738, Rutherford contra Sir James
Campbell, '

+ November 1664, Garden contra Ramfay.

Yy “ bond
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“ bond was drawn in the Scotch form be-
“ twixt Scotchmen, -and bore a claufe of
regiftration for execution in Scotland.”
The circumftances of this cafe {hege that
the creditor’s view was to receive pa#yment
in Scotland, or to raife his action there;
and as a bond bearmg a claufe of regi-
{tration prefcribes not in Scotland till forty
years elapfe, the court juftly thought, that
to preferve the claim alive the creditor
‘had no occafion to guard againft any pre-
fcription but that of Scotland. To pro-
ceed, there are circumftances where the
ftatute of limitations cannot infer any pre-
fumption of payment. What if the debt-
or within the fix years did retire beyond
fea? The forbearance in that cafe to bring
an action againft 2 man who cannot eafily
be reached, and whofe refidence perhaps
is not known, cannot infer the {flighteft
prefumption againft the creditor., The fta-
tute however, which makes no exception,
muit in England have been obeyed, till the
defect was fupplied by another ftatute.
Burt the court of {feflion is not {o fettered :
a prefumption of payment will not be fuf-
‘tained when the circumftances of the cafe
admit it not,

[13

The
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The foregoing defett of the ftatute of 1i-
mitations is fupplied by the Englifh ftatute
4to Anne, cap. 16. declaring, * That where
“ the perfon againft whom a claim lies is
“ beyond feas, the ftatute of limitation fhall
“ not run againft the creditor.” This fta-
- tute 1s alfo defective, becaufe it includes
not Scotland ; for a prefumption of pay-
ment cannot juftly be urged againft an
Englifh creditor, who forbears to fue while
his debtor is out of England though not
beyond fea. Adction however muft be de-
" nied in England by force of the ftatute,
though the debtor has been all along in
Scotland. But this is no rule to us: we
fo judge of .the weight of
the prefump®®i from circumftances; and

accordingly the court of feflion fuftained
“action after the fix years againft a man
who refided moft of the time in Scotland *.
Though the a¢t of limitations of JamesI.
makes no provifion for the cafe where the
debtor happens to be in a different coun-
try, it is more circumipect as to the cre-

ditor’s refidence. For-in the 7th feGtion
/

* March 4. 1755, Truftees for the creditors of Renton
contra Baillie. "

it
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it is provided, * That the prefcription
“ fhall not run againft the creditor while

“ he is beyond feas:” and juftly, becaufe
in that fituation his delaying to bring an
acion infers not aoamﬁ him any prefump-
tion of payment. The cafe is' parallel
where the creditor happens to refide in
Scotland, and therefore his refidence there
muft alfo bar a prefumption of payment.
Hence it appears, that the decifion,  Ju-
ly 1717, Rae contra Wright, is erroneous.
James Rae a Scotch pedlar having died in
England, his brother Richard intermeddled
with his effe@ts there at thort-hand with-
out any warrant. Richard, during the
running of the fix years, ret;;‘
fries, and died there. After the fix years
were elapfed, a procefs was brought againft
~his executor by William Rae, a third bro-
ther, to account to him.for the half of the
effe@ts thus irregularly intermeddled with.
The court fuftained the defence, That the
a&tion was cut off’ by the Englifh ftatute
of limitations. This was unjuft. While
Richard remained in England, the circum-
‘ftance that William, living in Scotland,
forbore to raife a {uit in England afford-

ed not the {flighteft fufpicion that he had
received




kames principles 234 x 156.QXD:Layout 1 31/10/2013 15%@9;399 359

Ch.VIII. FoREIGN MATTERS. 359

received payment from Richard. And fup-
pofe he had lived in England, payment
could not be prefumed againft him, when
his debtor left England before the lapfe of
the fix years.

By eftablithed pra&xce in England, a&ion
is not fuftained upon a double bond after
twenty years. The intereft at the rate of

5 per cent. equals the principal in twenty-

years, which therefore exhaufts the whole
penal part of the bond, and makes the
double fum due in equity as well as at
common law. After this period the fum
muft remain barren, becaufe intereft is
not ftipulated in the bond: and in that
view, it is juftly inferred from the delay
of demanding payment after the twenty
years, that payment muft already have
been made. This in effe¢t is an Englifh
- prefcription, inferring from long delay a
prefumption of payment. It follows there-
fore, if the parties have lived all along in
England, that the prefumptive payment
from prefcription ought to be fuftained
here.

In the Englifh bankrupt-ftatute, 13th

Elifabeth, cap. 7. § 2. it is enaéted, “ That
“ the commiffioners .thall have power to

“ fell
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¢« {ell all the goods of the bankrupt, real
“ and perfonal, which he had before his
% bankruptey, and to divide the produce
“ among the creditors in proportion to the
“ extent of their debts;” and § 12. it is
declared, ¢ That this a¢t fhall not extend
“ to land aliened bona fide before the bank-
¢ ruptcy.” Hence it appears to be the in-
tention and effe&t of the ftatute, to bar
all deeds by the bankrupt, and all execu-
tion by the creditors, after the firft act of
bankruptcy. And the Englifh writers ac-
cordingly invent a caufe to fupport thefe
ftatutory effe@s. ‘They hold, that the ef-
feGts are vefted in the commiflioners retre
from the firft a& of bankruptcy: “ Cre-
“ ditors upon whatfoever fecurity they be,
“ come in all equal, unlefs fuch as have
¢« obtained actual execution before the
¢ bankruptcy, or had taken pledges for
“ their juft debts ; and the reafon is, be-
¢« caufe, from the a&t of bankruptcy, all
“ the bankrupt’s eftate is vefted in the
“ commiflioners * :” which is to fuppofe
the effe@s of the bankrupt vefted in com~
miffioners before they have an exiftence ;

@ New abridgement of the law, vol. 1. p. 258,

I}

o

”
4‘
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a {trange 'bias 'ip {ome Writérs, that they
will have recourfe to abfurd fiGtions for
explaining what is obvioufly reducible to’
rational principles! The ftatute has a
more folid foundation than a fi®ion: it is
founded on equity, as is demonftrated a-
bove *, But to confine our obfervations
upon the ftatute to what more peculiarly’
concerns this country, I muft obferve, that
the great circulatighi of trade through the
two kingdoms fince the union, makes it
frequently neceflary for the court of fef-
fion to take the Englith bankrupt-ftatutes
under confideration ; and it has puzzled
the court mightily, what effe® fhould be
given to them here. That a foreign fta-
tute c’arinot have any coercive authority
extra territorium, is clear : but at firft view
it is not fo clear, that the ftatutory tran{-
ference of property above mentioned, from
the bankrupt to the commiflioners, may
-not comprehend effects real or perfonal in
Scotland, or in any other foreign country;
for why may not a legal conveyance be e-
quivalent to a voluntary conveyance by
the proprietor? 1 have had occafion to’

,* Sce above, p. 199,

- Nou. 1L, ' Z z obferve,
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obferve above ¥, that law cannot force the
will, nor compel-any man to make a con=
veyance. In place of a voluntary convey-
ance, when juflice requires it to'be grant-
* ed, all that a court can do, or the legifla-
ture can do, is to-be themfelves the difpo-
ners , and it is evident thag their deed of
conveyance cannot reach any fubje@ real
or perfonal but what is within their terri-
tory. This makes a folid difference -be-
tween a volumary and a legal conveyance,
The former has no relation to a place: a
deed of alienation, whether of land or of"
moveables, is good where-ever “granted ;
an Englifhman, for example, has in China’
the fame power to alien his land in, .Eng-
land, that he had before he left his native
country ; and the power he has to difpofe
of his moveables will reach them in the
moft diftant corner of the earth. The lat-
ter, an the cqnt_rary, has the ftri¢teft rela-
tion to place: the pdwer of a court, and
even of the leglﬂa;ure being merely terri-
torial, ;‘eqcncth not lands nor maveables
¢xtra z‘errizforiu_m. We may then with cer-
tainty conclude, that the flatutory tranf-

¥ Sed, 4. of the prefent chapter,

ference
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ference of property from the bankrupt to
the commiffioners; cannot cairy any effe@s
in Scotland : thefe are fubje&ed to our
own laws and our own Judges ; and can-
“not be convey’d from one perfon to ano-
ther by the authority of any foreign court,
or of any foreign ftatute. The Englifh
bankrupt-ftatutes however are not difre-
garded by us. One effe® may and ought
to be given them according to the rules of
juftice: it is the duty of the debtor to fell
his effe@s for f{atisfying his creditors if he
cannot otherwife procure money:; and it
Is in particular the duty of an Englifh -
‘bankrupt, to convey all his effe@s to the
commiffioners named by the chancellor,
or to the aflignees named by the creditors,
in order to be fold for payment of his
debts. The Englifh ftatute, by conveying
to the commiflioners all the Englifh funds,
does for the bankrupt what he himfelf
ought to do: but as the Englifh ftatute
has no authority over funds belonging to
the bankrupt in Scotland, it becomes ne-
ceffary for the commiflioners or affignees
ta apply to the court of feffion, ““{pecify-
“ ing the debror’s bankruptcy, and his
“ failure to make a convevance ; and there-
Loz 2 - % fore

Y
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“ fore praying that the court will adjudge
“ to the plaintiffs. the debtor’s effeéts in
Scotland ; or rather that they will order .
the fame to be fold, and the price to be
paid to the plaintiffs.” ‘For that pur-
pofe, the propeér .action, in my apprehen-
fion, is a procefs of fale of the debtor’s
moveables as well as of his land." Debts
due here to the bankrupt may alfo be fold;
but as /?,gainﬁ. folvent debtors a procefs for
‘payment is better management, it appears
that, in the cafe of bankruptcy, this pro-
cefs is competent to the aflignees without
neceflity of an arreftment *. The aflignees
being truflees for behoof of the whole cre-
ditors, have a juit claim to the bankrupt’s
whole effe@s, to.be converted into money
for payment of the creditors; and in the
forms of the law of Scotland there appears
nothing to bar the aflignees from bring-
ing a dire& adtion for payment againft the
bankrupt’s debtors here, as he himfelf
could have done before his bankruptcy.
In thus appointing the bankrupt’s debtors
to make payment -to the -aflignees, the
court'of feflion exerts no power but what

* See above p 174. |
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is the foundation of all legal execution,
namely, the making that conveyance for
the bankrupt which he himfelf ought 'to
have made. By this expeditious method,
juftice 1s fatisfied, and no perfon is hurt.

Whether the price of the bankrupt’s
moveable funds, and the fum agifing from
the debts due to him, ought to be diftri-
buted here among his creditors, or be.re-
~mitted to England for that purpofe, is a
matter purely of expediency. The rule
of diftribution . feems to be. the fame in
both countries; and the creditors there-
fore have no intereft in: the queftion, but
what arifes from receiving payment in one
place rather than in another. But if the
bankrupt’s land in 'Scotland have been at-
tached by execution, which is almoft al-
ways the cafe, the price of it upon a fale
muft be diftributed here; for the purcha-
fer' is not bound to pay the price till the
real debts be convey’d to him, and the real
creditors are not bound to convey tlll they
get payment.

In the laft place come forelgn decrees
which are of two kinds,. one fuﬁalmng
the claim, and one difmifling it. A fo-
reign dec1ee fuftaining the claim, is not
: one
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one of thofe univerfal titles which ought
to be made effeGtual every where. It is 2
title that depends on the -authority of . the
court whence it iflued, and therefore has
no coercive authority extra territorium,
And yet as it would be hard to oblige the
perfon who claims on a decree, to bring a
.‘new aCtion againft his party in every coun-
try to which he may retire; therefore
common utility, as well as regard to a fi~
{ter-court, have eftablithed a rule among
all civilized nations, That a foreign decree
thall be put in execution, unlefs fome good
‘exception be oppofed to it in law or in e-

‘quity : which is making no wider ftep in
favour of the decree, than to prefume it
juft till the contrary be proved. But this
includes not a decree decerning for a pe-
nalty ; . becaufe no court reckons itfelf
bound to punifh, or to concur in punifh-
ing, any deli® committed extra territo=
rium.

A foreign decree which, by difmifling
the claim affords an exceptio rei judicate a-
gainft it; enjoys a more extenfive privilege.
‘We not only prefume it to be juft, but
will not admit any evidence of its being
unjuft, The reafons follow. A decreet-

‘arbitral
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arbitral is final: by mutual confent, A
judgement-condemnator ought not to be
final "againft the defendant, becaufe he
‘gave no confent. But a decreet-abfolvitor
ought to be final againft the plaintiff, be-
caufe the judge was chofen by himfelf
with refpect to him at leaft, it is equiva-
lent to a decreet-arbitral. Public utility
affords another argument extremely co-
gent. There is nothing more hurtful to
fociety than that law-fuits be perpetual.

In every law-fuit there ought to be a e
_plu; ultra, fome ftep that ought to be ulti-
mate ; and a decree difmifling a claim is
in its nature ultimate, Add a confidera-
tion that regards the nature and conffitu-
tion of a court of juftice. A decree dif>
mifling a claim, may,. it is true, be un-
juft; as well as a decree fuﬁaxmng it. But:
they differ widely in one capital point

in declining to give redrefs againft a de-
cree difmiffing a claim, the court is not
guilty of authorifing injuftice, even fup-
pofing’ the decree to be unjuft: the ut-
moft that can be faid is, that the court for-,
bears to interpofe in behalf of juftice ;

but fuch forbearance, inftead of . being
faulty, is highly meritorious ‘in every cafe

where
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- where private juftice clathes ‘with public™
“udlity *.  The cafe is very different-with
refpec to a decree’ of the other kind ; for:
to award execution upon a fore1gn decree
without admlttmg any objeéhon againft
it, would be, for ought the court can
know, to {fupport and promote injuftice,’
A court, as well as an individual, may in
certain circumftances have reafon to for-
bear ading,: or executing their office : but
the doing injuftice, or the ,fupportmg it,
cannot bg juftified in any circumftances .
To illuftrate the practice of Scotland
with refpect ta a foreign decree fuftaining'
" a claimy I give a remarkable cafe. By
ftatute 12m0 Anne, cap. 18. made perpetual -
4to Geo. 1. cap. 12. it 1s enalted, ° That
¢ the collector of the cuﬁoms, or any o-
“ ther» »perfon who fhall be. employed in
“ preferving any veflel in diftrefs, fhall,
“ within thirty days after the fervice per-
“ formed, be paid a reafonable reward for
“ the fame ; and in default thereof, that
“ the fhip or goods fo faved thall remain
“ in the cuftody of the collettor, till fuch
N tlme as he and thofe employ d by him,

- See Corqmﬁon of book 2 f Tbid,

: |  fhall
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< thall be reafonably gratified for their af-
“ fiftance and trouble, or good fecurity gi-
“ ven for that purpofe.” This is where the
merchant claims his .{hip or cargo. But
in cafe no perfon appear to claim, there is
the following provifo: * That goods which
¢ are in their nature perifhable, fhall be
“ forthwith fold by the colleétor ; and that,

“ after dedu@ing all charges, the refidue
of the price with a fair and juft account
of the whole, fhall be tran{mitted to the
exchequer, there to remain for the be-
nefit of the rightful owner; and that
* the fame fhall be delivered -to him fo
* foon as he appears, and makes a claim.”
Brunton and Chalmers, owners of a veflel
called The Serpent’s prize, loaded the fame
with 100 quarters of wheat for Zealand.
In her voyage the was ftranded at a place
called Redfcar, near the town of Stock-
town. Chalmers having got notice of the
accident, repaired immediately to Redfcar;
and found his wheat in the hands of John
Wilfon colleGtor of the cuftoms at Stock-
town ; part of it laid up in lofts; and part
in the open field ; the whole greatly da-
maged by fea-water. Finding it necefla-
ry to difpofe of the wheat inftantly, he

Vour. 1I. 3 A applied

{3
«
¢

(19



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15H@Page 370

370 ForeieN MaTTERs.  B.IIL.
applied to the colle@or for liberty to fell ;
offering to put the price in his hand as fe-
curity for the falvage. This being obfti-
nately refufed, he took a proteft againft
the colle¢tor, and brought againft him an
action of trefpafs upon the cafe before the
King’s bench. And the defendant having
put himfelf upon his country, the caufe
came to a trial at Newcaftle ; where a {pe-
cial verdi&t was returned, in fubftance
finding, “ That all reafonable care was ta-
“ ken of the wheat by the colletor and
others by his order ;' That on the 3d of
O&ober- then next following, Jamés
Chalmers applied to the colle¢tor, defi-
ring that the wheat, being much dama-
ged, might be forthwith fold ; and that -
the money produced by fuch fale might
be left in the hand of the colle@or to
an{wer all charges; but did not then
offer to pay to the colleGtor any money
for {alvage ; neither did the collector
then make any demand on that account,
“ he not knowing at that time what the
¢ falvage amounted to; but then refufed
“ to deliver the faid wheat, or permit the
“.fame to be fold, he having an order

- from the commiffioners of his Majefty’s
(13

13
143
«
<
(13
173
o«
113
113
113

(11

cuftoms



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15H@Page 371

Ch. VIIL FOREIGN MATTERS. - 371

“ cuftoms: for that purpofe.” And the |
verdiét concludes thus: “ But whether,
“ upon the whole matter aforefaid by the
“ {aid jurors in form aforefaid found, the
“ within-named John Wilfon be guilty of
“ the premiffes within written or not, the
“ faid jurors are altogether ignorant, and
¢ pray advice from the court thereupon.”
The judge at that circuit” having referred
the caufe to the court of King’s-bench at
Weftminfter, judgement was at laft there
given on the 18th July 1751, after feveral
continuations, Finding, That the faid
¢ John Wllfon i1s not guilty of the pre-
* miffes; that the faid Brunton and Chal-
“ mers fhall take nothing by their faid
“ bill; but that they be in mercy, &c.
“ for their falfe claim; and that the faid
“ John Wilfon go thereof without day,
“ &c. And it is further confidered, That
 the faid John recover againft.the faid
* ¢ Brunton and Chalmers fixty pounds, for
““’his cofts and charges laid out by him,
¢ about his defence on this bchalf ¢ and
¢ that the {aid John | have execution there-

® of” &ec. | N
For this fum of L. 6o awarded to the
colle&or for coﬁs, he brought an action
3 A2 ' againft
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againft Brunton and Chalmers, before the
“court of feflion; and in fupport of his
claim fet forth, That it is founded on the
prefumption, Quod res judicata pro veritate
- babetur. 'The defendants infifted, That
this prefumption muft yield to dire& evi-
- dence of injuftice, which would clearly ap~
pear upon comparing the decree with the
ftatute. And the following circumftances
were urged. Firft, That though the wheat
was in a perithing condition, the colleor
refufed to permit the fame to be fold, even
contrary to his own intereft, as the price.
to him was a better fecurity for the falvage
than the damaged wheat, Secondly, When
the application for fale was made, the col-
leGtor was not ready to make his claim for
falvage, not knowing at that time the a-
mount thereof ; in which circumftances
to forbid the fale, was not only rigorous,
but unjuft : it was, to abandon the wheat
to deftruction, without permitting the de-
fendants to interpofe. Even the offer of
ready money to pay the falvage would not
~ have availed them, fecing the collector was,
not in a condmon to make any demand.
This cafe being reported by the Lord Or-
dlnary, it oceurred at adv1ﬁng, that the

ftatute
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ftatute provides nothing about felling pe-
rithable goods, except in the cafe that the
merchant does not appear to claim the
wrecked goods. Therefore the prefent cafe
is not provided for by the ftatute, It is a
cafus omyffus, which in equity muft be fup--
plied agreeably to the intendment and pur-
pofe of the ftatute. Viewing the matter
in this light, it appeared, in the firft place,
that the defendants, being proprietors of
the wheat, were intitled to difpofe of it,
provided the colleor fuffered no prejudice
as-to'his claim of falvage, which he cer-
tainly did not if the price were put in
his hand. Nay his fecurity would be im-
proved by the fale, which would afford
him current coin inftead of perithing
wheat. It was confidered,-in the fecond
place, that this is agreeable to the intend-
ment of the ftatute; for if the cuftom-
houfe-officer muft difpofe of perifhable
goods where there is none to claim, much
more where the owner appears, and infifts
for a fale. Thirdly, The ftatute, intitling
the' officer to retain the goods for fecurity
of the falvage, undoubtedly fuppofes that
the officer can inftru& his claim, in order
that
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that ‘the merchant may have 1n{’cam; pof-
feflion of the goods, upon paying the fal-
vage. In thls view the condu@ of the col-
leGor was altogether upjuflifiable : the
ftatute gives no authority for retaining the
goods as a fecunty for the falvage, unlefs
‘asa /iwcedaneum when fatisfa@tion is not
offered in money; and as the colleGor -
here was not ready to receive fausfaéhon,
it was a trefpafs to retain the goods in a
perithing condition. With regard to this
matter in general, one obfervation had
great weight, That it never could- be the
intention of the leglﬂature, to force mer-
chants firft to pay falvage, and thereafter
to undergo the rifk of perithable and dam-
nified goods, the price of which poflibly
might not amount to the falvage. The
colle@or therefore could not in common
juftice demand more than the value of the
goods for his falvage; and a fortior: could
not demand any fecunty beyond that va-
lue. The court accordingly unanimouily
refufed to interpofe their authority for exe-
cution upon this judgement *. '
* ]alnuary6 1756, John Wilfon colle&or of the cu-

ftoms at Stocktown contra Robert Brunton. and’ James
Chalmers merchants in Edmburgh.
) The
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" The judgement of the King’s-bench may
poflibly be juftified as pronounced by a
court of common law, which, in inter-
preting ftatutes, muft adhere to the letter,
without regarding the intention of the le-
giflature. If fo, the proprietors of the.
wheat ought to have applied to the chan-
cery; or have removed their caufe there by
a Certiorari. . If courts of common law in
England be fo confined, their conftitution
is extremely imperfe&t. But {uppofing the
court of King’s-bench to have a&ed proper-
1y according to its conftitution, it. was not-
| Withﬁanding' right in the court of feffion,
to refufe execution upon a foreign decree
that 1s materially unjuft, or contrary to e-
quity.

An appeal entered by Colle&or Wilfon
was heard ex parte, and the decree of the
court of feflion reverfed ; by which the
L. 6o of cofts decerned in the court of
King’s-bench was made effeCtual againft
Chalmers and Brunton. The decree, if I
‘have been rightly informed, was reverfed
for the following reafon; that in England
the decree of a foreign fupreme court has
fuch credence, that judgement is imme-
diately given, without entering mto the

merits,
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merits, provided the matter have been li-
tigated ; that in all countries the decrees

of the court of admiralty are, for the fake
of commerce, intitled to immediate exe-
‘cution ; and that the fame credence ought
,to have been given by the court of feflion
to the judgement of  the King’s-bench.
It would feem then, that in England greater
authority is given to foreign decrees than
in any other civilized country; and in-
deed greater than can be juftified from the
nature and conftitution of any court. A
foreign decree. has no legal authority in
England ; and for the courts of Weftmin-
" fter blindly to authorife execution upon a
foreign decree without admitting any ob-
je&ion againft it, is a practice that cannot
" be approved, 'becaufe it muft frequently
lead them to authorife injuftice. But ad-
mitting the practice of England, it ought
to have been confidered, that the practice
of England is no authority in Scotland.
In reviewing the decrees of the court of
~ feflion, the law of Scotland is the rule,

" And if the decree in queftion was agree-
able to the law of Scotland, it ought to
have been affirmed; efpecially as the law
of Scotland with refpect to foreign decrees,
2 is
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is not only in itfelf rational, but agreeable-
to- the laws of all other civilized nations,.
England excepted. The Houfe of Lords,
we may reft affured, could not intend to
try the merits of a Scotch decree by the
law or pra@ice of England. But as the
appeal was heard ex parte, the reverfal has
certainly been founded upon the erroneous
{fuppofition, That, with refpe& to foreign
decrees, the pracice. of Scotland 1s the fame
with that of England.
- With refpe&t to a judicial conveyance,
or legal execution, the nature of it is fuf-
vﬁCiel‘ltly\‘ explained in a former part of this
chapter, that it can carry no efle&ts but
what are {fubjected to the authority of the
court from :which execution iffues. In
our poinding, for example, the goods of
the debtor - are conveyed to his cre~
ditor, not by the will of the debtor, but
by the will of the theriff ; and his will
can operate no farther than to convey ef-
fets within his territory. In England,
debts, like other moveables, are attached
by the legal execution of Fier: fac.as, fimi-
lar to our poinding.. But a Fier: facias
can carry no debts but what are due by
perfons within the_ territory of the court
Vor, II, ., 3B : from.
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from which the execution iffues, It is not
a title to force payment from a debtor in
Scotland : the court mmuft -be applied to
within whofe territory he refides; and that
court will authiorife the execution that is
cuftomary in Scotland, namely, an arreft-
ment and-decree of forthcoming. The
fame holds as to other moveables. And
the titles neceflary to a foreigner for at-
taching moveables or debts in Scotland,
are iet forth in the third and fourth fec-
tions of the prefent chapter,
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