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Powers of a court of equity to remedy what
is imperfe&t in common law with re{pec
to ftatutes.

# Onfidering the nature of a court of
common law, there is no reafon that
it {hould have more power over ftatutes
than over private deeds. . With refpe& to
both it is confined to the words; and muft
not pretend to promounce,any judgement
upon the {pirit and meaning in oppofition
to the words. And yet the words of a
ftatute corréfpond not always to the will
’of the legiflature ; nor are always the
things enacted proper means to an{wer the
end in view; falling {ometimes fhort of
the end, and fometimes going beyond it.
Hence to muke ftatutes effe¢tual, there is
the fame neceflity for the interpofition of a
court of equity, that there is with refpect
to deeds and covenants. But in order to
| Uua form
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form a juft notion of the powers of a court
of equity with refpet to ftatutes, it is ne«
'ceﬁfary, as a preliminary point, to afcertain
‘how tar they come under the powers of a
court of common law ; and with that point
I {hall commence the ‘enquiry.

Submiflion to government is univerfally’
acknowledged to be a duty: burt the true
-foundation of that duty feems to lie in ob-
fcurity, though fcarce any other topic has
filled more volumes. lany writers de-
rive this dury from ‘an original compac
between the fovereign and his people. . Be
it fo., But what is it that binds future ge-
nerations ! for a compact binds thofe only
who are parties to it; not to mention that
governments were eftablithed long . before
contracts- were of any confiderable autho-
rity *.  Others, diffatisfied with this nar-
row foundation, endeavour to aflign one
more extenfive, deriving the foregomg du-~
ty ‘from what is termed in the Roman law
a quaji-contract. ‘It is a rule,” they fay,
“ in law, and in common {enfe, That a
“ man who lays hold of a benefit; muft
~take 1t with its conditions, and {ubmit
to its neceflary confequences. Thus one

«
K13

" #* Sce Hiftorical law-trads, trad 2.
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“ who accepts a fucceflion, muft pay the

anceftor’s debts : he is prefumed to a-
gree to this condition, and 1s not-lefs
firmly bound than by an explicit en-
gagement. In point of -government,
proteGtion and 'fubmiffion are recipro-
cal ; ‘and the taking prote(tion from -
a lawful government, infers a confent to
fubmit to its laws.” This ground of
fubmiflion is not much more extenfive than
the former; for both proceed upon the
fuppofition, that without confent exprefled
or imply’d no perfon owes obedience to
government. At this rate, the greater part
of thofe who live under government are
left in a ftate of independency; for feldom
is there occafion to afford fuch peculiar
protection to private perfons, as neceflarily
to infer their confent. Confider farther,
that the far greater part of thofe who live
in fociety, are not capable to underftand
the foregoing reafoning : many of them
have not even the flighteft notion of what
is meant by the terms protection and fub-
miffion. 1 am inclined therefore to think,
that this important duty has a more folid
foundation ; and, comparing it with other
moral duties, 1 find no reafon to doubt,

‘ that
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that like them it is footed in human na<
ture *. If a man be a focial being and
government be effential to fociety, it is
not conformable to the analogy of nature,
that we thould be left to an argument for
inveftigating the duty we .owe our rulers.
If juftice, veracity, gratitude, and other
private duties, be fupported and enforc’d
by the moral fenfe, it would be ftrange if
nature were deficient with - refpe&t to the
publie duty only. But nature i1s not de-
ficient in any branch of the human con-
- ftitution : government is no lefs neceffary
to fociety, than foeiety to man; and by
the very frame of our nature we are fitted
for government as well as for fociety. To
form originally a ftate or fociety under go=
vernment, there can be no means, it is
true, other than compact; but the conti-
nuance of a ftate, and of government over
multitudes who never have occafion to
promife fubmifhion, muft depend on a dif=
ferent principle. The moral fenfe, which
binds individuals to be juft to each other,
binds them equally to fubmit to the laws
of their fociety ; and we have a ¢lear con=

* See Effays on the principles of morality, and natural

religion, part 1. efll 2. chap. 7. _
' viction
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wiction'that this is our duty. The ftrength
of this conviction is no where more vifible
than in a difciplined army. There, the
duty of fubmiflion is exerted every mo-
ment at the hazard of life; and frequent-
ly where the hazard is imminent, and
death almoft certain. In a word, what
reafon thows to be neceflary in fociety, is,
by the moral fenfe, made an indifpenfable
duty, We have a fenfe of fitnefs and rec-
titude in fubmitting to the laws of our fo-
ciety; and we have a fenfe of wrong, of
guilt, and of meriting punifhment, when
we tranfgrefs them (a),

Hence

() Tn examining this matter, it would not be fatr
to take under confideration ftatutes relating to juftice,
becaufe juftice is binding independent of municipal
law. Confider only things left indifferent by the
law of nature, which are regulated by ftatute for
the good of fociety; the laws, for example, againft
ufury, againft exporting corn in time of dearth, and
many that will occur upon the firft refletion. Eve-
ry man of virtue will find himfelf bound in con-
{cience to fubmit to fuch laws. Nay, even with re-
fpet to thofe who by intereft are moved to tranfgrefs
them, I venture to affirm, that the firft ads, at leaft,
of tranfgreffion, are feldom perpetrated with a quieg
micd. I will not even except what is called fmug-
5/1'@3; though private intereft authorifed by gxampl(;,

' ang
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Hence 1t clearly follows, that every vo-
luntary tranfgreflion of what is by ftatute
ordered to be done or prohibited, is a mo-
ral wrong, and a tranfgreflion of the law
of nature. This dodtrine will be found
of great importance in the prefent. in-

quiry. »

Many differences among ftatutes. muft
be kept in view, in order [to afcertain the
powers of a court of common law con-

and the trifle that is loft to the public by any fingle
tranfgreffion, obfcure commonly the confcioufnefs

“of wrong; and perhaps, after repeated adts, which
harden individuals in iniquity, make it vanifh alto-
gether. It muft however be acknowledged, that
the moral fenfe, uniform as to private virtue, operates
with very different degrees of force with relation to
municipal law. The laws of a free government, di-
reéted for the good of the fociety, and peculiarly
tender of the liberty of the fubject, have great and
univerfal influence : they are obeyed chearfully as a
matter of ftri¢t duty. The laws of a defpotic go-
vernment, on the contrary, contrived chiefly to ad-
vance the power or fecure the perfon of a tyrant, re-
quire military force to make them effectual ; for con-
fcience fcarce interpofes in their behalf.  And
hence the great fuperiority of a free ftate, with re-
fpect to the power of the governors as well as the
happinefs of the fubjects, over every kingdom that
in any degree is defpotic or tyrannical.

I | cernin g
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cerning them. Some ftatutes are compul-
Aory, others prohibitory; fome refpect in-
dividuals, others the public; of fome the

- tranfgreflion occafions damage, of others
not; to fome a penalty is annexed, others
reft upon authority.

I begin with thofe which reft upon au-
thority, without annexing any penalty to
the tranfgreflion. The negle of a com-
pulfory ftatute of this kind will found an
adtion at, common law to thofe who have

. intereft, ordaining the defendant either to
do what the ftatute requires, or to pay
damages. If; again, the tranfgreflion of
a prohibitory ftatute of the fame kind
harm any perfon, the duty of the court is.
obvious : The harm muft be repaired, by
voiding the a& where it can be voided,
fuch as an alienation after inhibition; and |
where the harm is incapable of this reme-
dy, damages muft be awarded. This is
fulfilling the will of the legiflature, being
all that is intended by fuch ftatutes. -

But from difobeying a ftatute, prejudice
often enfues, which, not being pecuniary,
cannot be repaired by awarding a fum in
name of damages. Statutes relating to the
public are for the moft part of this nature;

VoL L. X x , and
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and many alfo in which individuals are
immediately concerned (a). To clear this
point, we muft diftinguifh as formerly be-
tween compulfory and prohibitory fta-
tutes. The tranfgreflion of a prohibitory
ftatute 1s a direc contempt of legal autho-
rity, and confequently a moral wrong,
which ought to be redreffed; and where
no fanction is added, it muft neceffarily
be the purpofe of the legiflature to leave
the remedy to a court of law. Thisisa
clear inference, unlefs we fuppofe the le-
giflature guilty of prohibiting a thing to
be done, and yet leaving individuals at li-
berty to difobey with impunity. To make
the will of the legiflature effetual in this
cafe, different means muft be employ’d ac-
cording to the nature of the fubject. If
an act done probibente lege can be undone,
the mott effetual method of redrefling the
wrong is to void the a&. If the a& can-
not be undone, the only means left is pu-
nithment. And accordingly, it is a rule in

(2) This branch, by the gener;ﬂ diftribution, ought
regularly to be handled afterward, part 2. of this firft
book 3 but by joining it here to other matters with
which it is intimately conneed, I thought it would
appear in a clearer light,

the
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the law of England ¥, that an offender for
contempt of the law, may be fined and im-~ .
prifoned at the King’s fuit (a).

On the other hand, the tranfgreffion of ,
a compulfory ftatute ordering a thing to
be done, infers not neceflarily a contempt
of legal authority. It may be an ac& of
omiflion only, which 1s not' criminal ;
and it will be conftrued to be fuch, “un-
lefs . from collateral circumftances it be

- {a) If this do&trine to any one appear fingular,
let it be confidered, that the power infifted on is on-
Iy that of authorifing a proper punithment for a
crime after it is committed, which is no novelty in
law. Every crime committed againft ths law of na-
rure, may be punifhed at the difcretion of the judge,
where the legiflature has not appointed a particular

- punifhment; and it is made evident above, that a
contempt of legal authority is a crime againft the
law of nature. But to fupport this in the pre-
fent cafe, an argument from analogy is very Tittle
neceflary ; for, as obferved above, it is obvioufly
derived from the will of the legiflature. I {hall on-
ly add, that the power of naming a punifhment for

a crime after it is committed, is greatly inferior to
that of making a table of punithments for crimes

_that may be committed hereafter, which is a capi=-
tal branch of the legiflative authoriry.

* 2. Inflit, ‘ 153.

' X X 2 mad@_
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made evident, that ‘there was ‘an .in-

tention to contemn the law. = Suppofing
then the tranfgreflion to be an act of o-

miflion only, and confequently not an ob-

ject of punithment, the queftion is, What
can be done, in order to fulfil the will.of

the legiflature. The court has two me-.

thods : one is, to order the ftatute to be

fulfilled ; and if this ‘order be alfo difo-

bey’d, a‘criminal contempt muft be the

conftru@ion of the perfon’s behaviour, to

be followed, as in the former cafe, with a

proper punithment. The other is, to or-

der the thing to be done under a penalty.

1 give an example. The frecholders are by

ftatute bound to convene at Michaelmas,

in order to receive upon the roll perfons

qualified ;" but no penalty is added to com-~

pel obedience. In odium of a freeholder

who defires to be put upon the roll, they

forbear to meet. 'What is the remedy here

“where there is no pecuniary damage? The
court of {feflion may appoint them to meet.

under a penalty. For, in general, if it be

the duty of judges to order the end; they

muft ufe fuch means as are in their power.

And if this can be done with refpet to a

private perfon, it follows, that where a

thing
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thing is ordered to be done for the good of
the public, it belongs: to the court of fef-
fion; upon application of the King’s Ad-
vocate, to'order the thing to.be done un~
der a penalty. In a procefs at the inftance
of an heritor intitled to a falmon-fithing
in a river, againft an inferior heritor, for
regulating his ¢ruive and cruive-dike, con-
cluding, That he fhould obferve the Satur-
day’s flap; that the hecks of his cruives
fhould be three inches wide, &c." it was
decreed, That the defendant thould be ob~
liged to obferve thefe regulations under
the penalty of L. go Stérling. It was ur-
- ged for the defendant, That the purfuer
ought to be fatisfied with. damages upon
contravention, becaufe the law has. impo-
fed no penalty; and the court can impofe
none. . Anfwered, That it 1s beyond the
reach of art to afcertain damage in this
cafe; and therefore that to enforce thefe
regulations a penalty is neceflary. And if
this remedy be negleGted by the legiflature,
4t' muift be fupplied by a court.of equity
upon the principle, That if there be a r1ght
it ought to be made effectual.
. ‘What next come under confideration are
ﬁatﬁtcs torbidding things to be done un-
der
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der a penalty; for to the omiffion of a
thing ordered to be done, a penalty is fel-
‘dota annexed. ‘Thefe are diftinguifhable
into two kinds. ‘The firft regard the more
noxious evils, which the legiflature prohi-
bits abfolutely; leaving the courts of law
to employ all the means in their power
for reprefling them; but adding a penalty
beforehand, becaufe that check is not in
the power of courts of law. The fecond
regard flighter evils, to reprefs which no
other means are intended to be applied but
a pecuniary penalty only. Both kinds are
equally binding in confcience; for in e-
very cafe it is a moral wrong to difobey
the law. Difobedience. however to a fta-
tute of the fecond clafs, is attended with
no other confequence but payment. of the
penalty ; whereas the penalty in the firlt
clafs is due, as we fay, by and attour per=
formance; and for that reafon, a court of
law, befide infliting the penalty, is bound
to ufe all the means in its power to make
_ the will of the legiflature effe®ual, in the
fame manner as if there were no penalty.
And -even {uppofing that the act prohibit-
ed is capable of being voided by the fen-
tence of a court, the penalty ought ftill to
' : be
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Be inflicted; for otherwife it will lofe its

influence as a prohibitory means.
Prohibitory ftatutes are often fo inaccu-
rately expreffed, as to leave it doubtful
whether the penalty be intended as onge of
the means for reprefling the evil, or the
only means. This defe® occafions in
courts of law much conjectural reafoning,
and many atbitrary judgements. The ca-
pital circumftance for clearing the doubt,
is the nature of the evil prohibited. With
refpect to every evil of a general bad ten-
dency, it ought to be held the will of the
legiflature, to give no quarter : and con-
fequently, befide inflicting the penalty, it
is the duty of courts of law to ufe every o-
ther mean to make this will effeGtual.
With refpe& to evils lefs pernicious, it
ought to be held the intention of the legif-
lature, to leave no power with judges be-
yond infli¢ting the penalty. 'This doétrine
will be illuftrated by the following exam-
ples. By the act 52. parl. 1587. “ He
“ who bargains for greater profit than 10
 per cent. thall be punifhed as an ufurer.”
Here is a penalty without declaring fuch
bargains null: and yet it has ever been
held the intendment of this a& to dif-
charge
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charge ufury totally; and the penalty is
deemed as one mean only of - making the
prohibition effetual. There was accor-
dingly never any hefitation to fuftain ac>
tion for voiding ufurious bargains, nor
even to make the lender liable for the
fums received by him above the legal in-
tereft, This then is held to be a ftatute
of the firft clafs. The following ftatutes
belong to the fecond clafs. An exclufive
privilege of printing books, is given to
authors and their afligns. for the term of
fourteen years. Any perfon who within
the time limited prints or imports any
- {uch book, fhall forfeit the fame to the
proprietor, and one penny for every fheet
found in his cuftody; the half to the King,
and the other half to whoever fhall fue for
the fame *. With refpe@ to the monopo-
ly granted by this ftatute, it has been juft-
ly eftablifhed, that a court of law is confi-
ned to the penalty, and cannot apply other
means for making it effe¢tual, not even an
adion of damages againft an interloper 7.
“ Members 'of the college of juftice are

* 8, Ann. 18.
+ June 7. 1748, Bookfellers of London contra Book-

fellers of denburgh and Glafgow,
2 , “ dif=
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I

# difcharged to buy any lands, teinds, &c.

“ the property of which is controverted in
* a procefs, under the certification of lo-
* fing their office *.” It has been always
held the fenfe of this ftatute, to be fatisfied
~with the penalty, without giving authority
to reduce or void fuch bargains.

But though contra@s or deeds contrary
to ftatutory prohibitions of the kind laft
‘mentioned are not fubjeét to reduion, it is
a very different point, Whether it be the duty
of courts of law to fuftain aGion upon fuch
‘a contract or deed. And yet this diftinc-
tion feems to have been overlooked in the
court of feflion : for it is the praéctice of
that court, while they infli the penalty,
to fupport with their authority that very
thing which is prohibited under a penalty. -
Thus, a member of the college of juftice,
buying land while the property is contro~
verted in a procefs, is deprived of his of-
fice; and yet, with the fame breath, adtion
is given him to make the minute of fale

* A& 216. parl. 1594.

Ver. L. Yy effec-
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effe@ual *. This, in effe@, is confidering
the ftatute, not as prohibitory of fuch pur-
chafes, but merely as laying a tax upon
them, {fimilar to what at prefent is laid up-
on plate, coaches, &c. 1 take liberty to
fay, that this is a grofs mifapprehenfion of
the fpirit and intendment of the ftatute.
Comparing together the {tatutes contained
in both clafles, both equally are prohibit-
ed : the difference concerns only the means
employ’d for making the prohibition effec-
tual. To reprefs the lefs noxious evils, the
ftatutory penalty is thought fufficient : to
reprefs the more noxious evils, befide in-
fliting the ftatutory penalty, a court may
employ every lawful mean in its power.
But evidently both are intended to be re-
prefled; and juftly, becaufe both in dif-
ferent degrees are hurtful to the fociety in
general, or to part of it. 'This article is of
no flight importance. If I have fet in a
-juft light the fpirit and intendment of the
foregoing ftatutes, it follows of confe-

* Haddington, ' June j. 1611, Cunninghame contra
Maxwell ; Durie, July 30. 1635, Richardfon contra Sin-
clair ; Fountainhall, December 20. 1683, Purves contra

Keith,
quence,
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quence, that an a@ prohibited in a ftatute
of the fecond clafs ought not to be coun-
tenanced with an action, more than an a&
prohibited in a ftatute of the firft clafs.
Courts of law were inftituted to enforce
the will of the national legiflator, as weil
as of the Great Legiflator of the univerfe,
and to put in execution municipal laws as
well as thofe of nature. "What fhall we
" fay then of a court that fupports an act
prohibited by a ftatute, or authorifes any
thing contradi¢tory to the will of the le~
giflature? It is a tranfgreflion of the fame
nature, though not the fame in degree,
with that of fuftaining a&ion for a bribe
promifed to commit murder or robbery.
‘With regard then to ftatutes of this kind,
though a court is confined to the penalty,
and cannot infli any other punifhment, it
doth by no means follow, that action
ought to be fuftained for making the act
prohibited effectual : on. the contrary, to
{uftain a&ion would be flying in the face
of the legiflature. 'The ftatute, for ex-
ample, concerning members of the college
of juftice, is fatisfied with the penalty of
deprivation, without declaring the bargain

Y y 2 ’ null;
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null; and therefore to fuftain a redu@ion
of the bargain would be to punifh beyond
the words, and perhaps beyond the inten-
tion, of the ftatute. But whether aétion
fbould be fuftained to make the bargain
effectual, is a confideration of a very differ~
ent nature: the refufing action is made
neceflary by the very conftitution of a
court of law; it being inconfiftent with
the defign of its inftitution, to enforce
any contra or any deed prohibited by
ftatute. It follows indeed from thefe pre-
mifes, that it is left optional to the vender
to fulfil the contract or no at his pleafure;
for if a court of law cannot interpofe, he
is under no legal compulfion. Nor is this
a novelty. In many cafes befide the pre-
fent, the rule is applicable, Quod potior eft
conditio poffidentis, where an adion will not
be given to compel performance, and yet
if performance be made, an a&ion will as
little be given to recall it.

Pondering this fubje& fedately, I'can
‘never ceafe wondering to find the pratice -
I have been condemning extended to a
much ftronger cafe, where the purpofe of
the legiflature to make an abfolute prohi-
bition is clearly exprefled, The cafe | have

in
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in view relates to the revenue-laws, prohibit-
ing certain goods to be imported into this
ifland, or prohibiting them to be import-
ed from certain places named. o import
fuch goods, or to bargain about their im-
portation, is clearly a contempt of legal
authority ; and confequently a moral
wrong, which the fmuggler’s confcience
ought to check him for, and which it will
check him for, if he be not already a hard-

ened finner. And yet, by m1ﬁak1ng the
nature of prohibitory laws, a@ions in the
court of {eflion have been fuftained for ma-
king fuch {muggling-contra&s effeGtual.
They are not fuftained at prefent; nor’l

hope will be. “ Non dubium eft, in le-
“ gem committere eum, qui verba legis

amplexus, contra legis nititur volunta-
tem. Nec peenas infertas legibus evita-
bit, qui fe contra juris {fententiam fieva
prerogativa verborum fraudulenter ex-
cufat. Nullum enim pa&tum, nullam
conventionem, nullum contra@®um in-
ter eos ‘videri volumus fubfecutum, qui
contrahunt lege contrahere prohibente.
Quod ad omnes etiam- legum “interpre-
tationes, tam veteres quam novellas,

trahi generaliter imperamus ; ut legif-

Jatori quod fieri non vult, tantum pro- -

¢ hibuiile
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(19

(13

(1

(13

(19

(14

(19

(1

(11
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“ hibuifle fufficiat : czteraque, quafi ex-

“ prefla, ex legis liceat voluntate colli-

¢ gere: hoc eft, ut ea, que lege fieri pro-

“ hibentur, fi fuerint facta, non folum in-

““ wtilia, fed pro infeélis etiam habeantur :

¢ licet legiflator fieri prohibuerit tantum,

“ nec fpecialiter dixerit wutile effe debere

“ quod factum eff *.” '

~ So much upon the powers of a court of
common law with refpe& to ftatutes. Up-

on the whole it appears, that this court is

confined to the will of the legiflature as ex-

prefled in the ftatutory words. It has no

power to rectify the words, nor to apply

any means for making the purpofe of the

legiflature effeCtual, other than thofe di-

rected by the legiflature, however defective

they may be. This imperfeGtion i1s reme-

died by a court of equity, “which enjoys,

and ought to enjoy, the fame powers with .
refpec to ftatutes that are explained above

with refpe¢t to deeds and covenants. To

give a juft notion of thefe powers concern-

ing the prefent fubje@, the following dif-

" tin&ion will contribute.  Statutes, as far.
as they regard matter of law and come

under the cognifance of a court of equity,

* 1.5, C, De legibus..
may
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may be divided into two claffes. Firft,
Thofe which have juftice for their objedt,
by fupplying the defects, or corre@ing the
injuftice, of common law. Second, Thofe
which have utility for their fole object.
Statutes of the firft clafs are intended for
no other purpofe but to enlarge the jurif-
dition of courts of common law, by im-
powering them to diftribute juftice where
their ordinary powers reach not: fuch
ftatutes are not neceflary to a court of e-
quity, which, by its original conftitution,
can fupply the defeéts and correct the in-
juftice of law : - but they have the effe& to
limit the jurifdi&ion of a court of equity;
for the remedies afforded by them muft be
put in execution by courts of common law,
and no longer by a court of equity. All
that is left to a court of equity concerning
a ftatute of this kind, is to {fupply the de-
fe¢ts and corre& the injuftice of common
law, as far as the ftatute is incomplete or
imperfe&t ; which, in effe@, is fupplying
thé defe@s of the ftatute. But it is nota
new power beftowed upon a court of equi-
ty as to {tatutes that are imperfect : the
court only goes on to exercife its wonted
powers with refpect to matters of juftice

that
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that are left with it by the ftatute, and not
‘beftowed upon courts of common law. I
explain myfelf by an example. When
goods were wrongoufly taken away, the
common law of England gave an afion
for reftitution to none but to the proprie-
tor; and therefore when the goods of a
monaftery were pillaged during a vacancy,
the fucceeding abbot had no action. This
defe&t in law with refpe&t to material ju-
ftice, would probably have been left to the
court of chancery, had its powers been un-
folded when the ftatute of Marlebirge fup-
plying the defe& was made *; but no o-
ther remedy occurring, that ftatute im-
.powers the judges of common law to fuf~
tain aGtion. Had the ftatute never exifted,
a¢tion would undoubtedly have been fuf-
tained in the court of chancery: all the
power that now remains with that court,

is to fuftain action where the ftatute is de-
fe&tive. The ﬁatute enadls, That the
¢ fucceflor {hall have an action againft
¢ fuch tranfgreflor, for reftoring the goods
““ of the monaftery,” Attending to the
words fingly, which a court of common
law muft do, the remedy is incomplete;

¥ 52 Henry 111, cap. 29.
2 | for
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for trees cut down and carried off are not
mentioned. This defe& in the ftatute, is
fupplied by the court of chancery. -And
Coke obferves, that a ftatute which gives
remedy for a wrong done, fhall be taken
by.equity. After all, it makes no mate-’
rial difference, whether {uch interpofition
of a court of equity, be confidered as fup-~
plying defe&ts in commeon law, or as fup-
plying defects in ftatutes. It is ftill enfor-
cing juftice in matters which come not un-
der the powers of a court of common law.
Statutes ‘that have utility for their ob-
je&, are of two kinds.  Firft, Thofe.
which are made for promoting the pofitive
good and happinefs of the fociety in gene-
ral, or of fome of its members in particu-
lar. ~ Second, Thofe which are made to
prevent mifchief.- Defective ftatutes of
the latter kind may be fupplied by a
court of = equity ; becaufe, even inde-
pendent of a ftatute, that court hath power
to ‘make regulations for preventing mif-
chief. But that court hath not,- more than
a court of common law, any power to {fup-
plv defective ftatutes of the former kind;
becaufe it is not impowered orxgmqlly to.
interpofe in any matter that hath no other
tendency but merely to promete the pofi-
VoL. L. Z z tive
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tive good of the fociety But this is only
mentioned here to give a general view of
the fubJe& for the powers of a court of
equity as direGted by utility are the fubjea
of the next book.

Havmg faid {fo much in generdl, we are
prepared for particulars ; which may com-
mocllouﬂy be diftributed 'into three fec-
- tions, Firft, Where the will of the legif-
lature is not juftly expreffed in the fta-
tute., Second, Where the means ena&ed
fall fhort of the end purpofed by the legif-
lature.  Third, Where the means enacted
reach unwarily beyond the end purpofcd,
by the leg1ﬂature ) ‘

SECT L

'Wbere the will of tbe legiflature. 1s not ]zg/ily
expr gﬁ’d wm the ﬁatute

THIS feé’non, for the fake of perfpicuity,
thall be divided into three articles,
: Flrﬂ Where the words_ are amblguousl.
Secoqd Where they fall fhort of will,
Third, Where tl*ey go LC} ond will.
Avr
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ART. 1. Where the words dre aml}iguom;

Tur following is a proper inftance. By
the aét 250. parliament 1597, * Vaflals
. failing to pay their feu-duties for the
% {pace of two years, fhall forfeit their
“ feu-rights; in the fame manner as if a
* claufe irritant were ingrofled in the in-
“ fefrment.” The forfeiting claufe here is
ambiguous : it may mean an ipfo falts-
forfeiture upon elapfing of the two years ;
or it may thean a forfeiture if “the feu-du=
ty be not paid after a regular demand in a
procefs.  Every ambiguous claufe ought ta
be {o interpreted as to {upport the rules of
juftice; becaufe fuch muft be conftructed
the intendment of the legiflature : and that
by this rule the l4tter fenfe muft be chofen,
will appear upon the flighteft reflection:
The remedy here provided againft the ob-
{tinacy or negligence of an undutiful vaf-
fal, could never be intended a trap for the
innocent; by forfeiting thofe who have
failed in paymentsthrough ignorance or
inability, The conftruction chofen ma-
king the right veidable only, not void 2p/o
' YA Jacto,
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- facto, obliges the fuperior to infift in a de-
clarator of irritancy or forfeiture, in order
to void the right; which gives the vaffal
ah opportunity to prevent the forfeiture,
by paying up all arrears. - By this method,
it is true, the guxlty may efcape: but this
is far more eligible in common juftice,
than that the innocent be punithed with
the guilty.

ARrT. I)I. Where the words fall fhort of will.

- Ix the ack of Charles II. laying a tax on
malt- liquors, “there are no words dire@ing
the tax to be paid, but only a penalty in
cafe of not payment. The exchequer,
‘which, like the feflion, is a court both of
common law and of equity, f{upplies the
defet; and, in order to fulfil the intend-
meént of the ftatute, fuftains an aion for
payment of the tax,

Art. llI. Where the words go beyond will.
By the a& 5. parl. 1695, it is enacted,

That k ereafter no man binding for and
“ with

(14
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“ with another conjun@ly and feveral~

“ ly, in any bond or contract for fums
“ of money; fhall be bound longer than
*“ feven years after the date of the bond.”
It appearing to the court, from the nature
of the thing, and from other claufes in the
ftatute, that the words are too extenfive,
and that the privilege was intended for -
none but for cautioners upon whofe faith
money is lent, they have for that reafon
~ been always in ufe to refiri¢t the words,
and to deny the privilegé to other cau-
tioners.

The at 24. parl. 1693, for making eﬁ'ec—
tual the debts of heirs who after three
years pofleflion die in apparency, is plain-
ly contrived for debts only that are con-
tracted for a valuable confideration. The
aét however is exprefled in fuch extenfive
terms, as'to comprehend debts and  deeds,
gratuitous as well as for a valuable confi-
deration. The court therefore, reftri¢ting
the words to the fenfe of the ftatute, never
fuftains action upon this ftatute to gratui-
tous creditors.

The regulations 1695, admitting no ob-
jection againft a decreet-arbitral but bribe-
ry and corruptmn only, reach unwarily

beyond
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beyond the meaning of the legiftature. A
decreet-arbitral demves its, force from the
fubmiffion; and for that reafon every good
objetion againft a fubmiffion muft operate

againft the decreet-arbitral. « |
By the ftatute 9° dnne, cap. 13. « The
c perfon who at one time lofes the fum or
“ value of L. 10 Sterling at game, and
“ pays the fame, fhall be at liberty with=
“ in three months to fue for and recover’
“ the money or goods fo loft, with cofts
“ of fuit. And in cafe the lofer fhall not
““within the time forefaid really and bona-
“ fide brmg his a@ion, it fhall be lawful
““ for any one to fue for the fame, and
¢ triple value thereof, with cofts of f{uit.”
Here there is no limitaticn mentioned with
refpet to the popular action : nor, as far
as concerns England, is it neceflary; be-
caufe, by the Englith ftatute 31ft Eliz,
cap. 5. “ No action fhall be fuftained upon
 any penal ftatute made or to’be made,
“ unlefs within one year of the offence.”
A.limiting claufe was neceflary with re-
gard to Scotland only, to which the faid
ftatute of Elizabeth reacheth not; and
~ therefore, as there is no limitation exprefl~
“ed in the a@, a court of common law in
Scotland
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Scotland muft fuftain the popular aéh,gm
for forty years, contrary evidently to ‘the
will of the leglﬂature, which never intend-
ed a penal ftatute to be perpetual in Scot-
land, that in England is temporary. As
here, therefore, the words go beyond. will,
it belongs to. the court of. feflion to limit
this ftatute, by denymg a@ion if not
brought within one year after the offence.

Hence, in the decifion January 19. 1737,
Murray contra Cowan, where an aétion
was fuftained even after the year, for reco-
vering money loft at play with the triple
value, the court of {eflion acted as a court
of common law, and not as a court of e-
quity.

The following is an inftance from the
Roman law with refpect to the hereditatis
petitio, of Wor_ds reaching inadvertently be-
yond the will of the legiflator. “ Illud
¢ quoque quod in oratione Divi Hadriani
“eft, Ut poff acceptum judicium id aclori
i ])mﬂelm, quod babiturus effet, [i eo tempore,
“ quo petit, reflituta cffet hereditas, inter-
“ dum durum eft : qu1d emm, ﬁ poft li-
tem conteftatam mancipia, dut jumenta,
aut pecora deperierint ?  Damnari debe-
¥ bit fecundum verba orationis : quia po-

T | ¢ tuit
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~ “~tuit petitor, reftituta hereditate, diftra=

“ xifle ea. Et hoc juftum effe in fpeciali-
“ bus petitionibus Proculo placet : Caffius
“ contra fenfit. In przdonis perfona Pro-
“ culus reQe exiftimat: in bonz fidei
¢ poflefloribus Caflius. Nec enim debet
¢ poffeflor aut mortalitatem praftare, aut
“ propter metum hujus periculi temere in~
“ defenfum jus fuum relinquere *,”

$ EC T IL

Where the means enacted Jall fhort of the end
purpojed by the legiflature.

i

HE firft inftance fhall be given of

" means that afford a complete remedy

in fome cafes, and fall thort in others ubi
par eft ratio. In order to fulfil juftice, the
will of the legiflature may be made effec-
tual by a court of equity, whatever defe®
there may be in the words. Take the fol-
lowing exampples. In the Roman law, Ul-
pian mentions the following edict. * Si
“ quis id quod, jurifdi&tionis perpetu

* ], 4o. De hereditatis petitione, -
I “ caufa,
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1.

caufa, in albo vel in cuarta vel in alia
materia propoﬁtum erit, dolo malo cor-
rupemt‘ datur 'in eum quingentorum

aureorum ]udlcmm quod populare eft. »

Upon this edict Ulpian gives ‘the fol ]ow

«’

ing opinion.” * ‘Quod fi, dum proponitur,

(19

(19

(49

Veléan”te propofitionem, quis corruperit;
¢ edict quldem verba ceflabunt ; Pompo-
miys autem. ait ﬁntmtmm cdldh pOLTi-
gendam efle ad hec *.

¢ QOratio Im cratorum Antomm et Com-
p

(15

(19

(19

13

<

(13

1%

(13
(13

«

13

S 1IN arlto

modi, que quafdam nuptias in pex rfonam
{enatorum inhibuit, de fponfdl tbus nihil
locuta eft: rete tamen dicitur, etiam
fponfalia in his caﬁbus 1pfo j jure nullius
efle momenti; ut fuppleat ,_quod ora-
tioni deeft 1.7 ”
“ Lex Julia, quse de dotqh placdlo pro-
{pexit, Ne id marito liceat obligare, aut
alienare, plenius mterpletanda cft: ut
etiam de {ponfo idem juris ﬁ.n, quod de\‘
o » .
By the ftatute of (xlocbﬁcr “A min._
fhall ha_v e a writ of walfle agamﬂ: hun

* 1, n. § 2. De jurifdic.
+ L 16. De fponfalibus.
t 1. 4. De fundo dotali.

VoL, L. 3 A “ who
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“ wha holdeth for term of leeor of years *.”
This ftatute, which fupphcs a defed in
the common law, is extended againft one
who poflefies for half a year or a quarter.
For (fays Coke) a tenant for half a year
being within the fame mifchief fhall be
within the fame remedy, thoufTh it be out
of tne letter of the law T

An heir, whether apparent only, or en-
tered cum beneficio, cannot a mdre juflly
wi;h refpect to his pfedeceffor’s, creditors,
“thdn to bring his predeceffor’s eftate ta a
judicial fale. ‘The price goes to the credi-
tors, which is all they are intitled to in Jur
ftice; and the furplus, if any be, goes to
the heir, without {fubjeing him to trouble
or rifk. TFhe act 24. parl. 1635, was ac-
cordingly made, empowering the heir-ap-
parent to bring to a roup or publi‘c auction
his predecefior’s eftate, whether bankrupt
or not. But.as there is a folid foundation
in juftice for extending this privilege to
the heir entered cum bcmy?czo he 1s under-
ftood as omitted per incuriam; and the
.court of feflion fupplied the defedt, by fuf=
taining a procefs at the inftance of the heir

* 6. Edward I. cap s,
t ¢ loftiv gqe b,
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cum bengficio, forfelling his predecefTor s e~
ftate *

By the common law of Scotland a man’s
creditors after his death had ne preferenee
upon his eftate ! the property was tranf{-
ferred to his heir; dand the heir’s creditors
came in for their fhare. This was grofs
injuftice; for the anceftor’s creditors, who
lent their money upon the faith of the e-
ftate, ought in all views to have been pre-+
ferred. The aé 24. parl. 1661, declares;
“ That the creditors of the predeceffor do-
“ ing diligence againft the apparent heir;,
* and againft the real eftate which belong-
“ ed to the defun&, within the {pace of
“ three years after his death, fhall be pre-
% ferred to the creditors of the apparent
“ heir.” The remedy here reaching the
real eftate only, the court of feffion com-
pleted the remedy, by extending it to the
perfonal eftate +, and alfo to a perfonal
bond limited to a fubftituté named f. And,
as being a courit of equity, it was well au-
thorifed to make this' extenfion; for to

¥ Feb. 27. 1551, Patrick Blair. ¥
+ Stair; Dec. 16. 1674, Kiitead contra ‘rvine 3
1 Forbes; Feb.g. 1711, Graham contra Macqueen,

3 A2 - with-
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withdraw from the predeeeflor’s creditors
part of his perfonal eftate, is no lefs unjuft
than to withdraw from them part of his
real eftate. - . : ‘
One f{tatute there is, or rather claufe in
a {tatute, which affords a plentiful harveft
of inftances. By the principles of com-
mon law an heir is intitled to continue
tiae pofleffion of his anceftor; and former-
ly, 1f he cculd colour his pofleflion with:
any fort of title, however obfolete or de-
feQive, he not only enjoy’d the rents, but
was enabled by that means to defend his
poffefiion againft the creditors *. Among
many remedies for this flagrant injuflice,
there is a claufe in the act 62. parl. 1667,
enadling, “ Thatin cafe the apparent heir of
“ any debtor fhall acquire right to an ex-
pired apprifing, the fame fhall be re-
deemable from him, his heirs and fuc- -
ceflors, within ten years after.acquiring -
of the fame, by the pofterior apprifers,
wpon payment of the pur¢hafe-money.”
This remedy has been extended in many
particulars,  in grder to fulfil the end in-
tended by%the legiflature, For, 1m0, Tho'

€C
(13
(13
«

(19

* See Hiftorical law-tra@s, tra@ 12, toward the clofe.

the
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the remedy is: afforded- to ‘apprifers only,
it is -extended to perfonal ~creditors.  2do,
It has been extended even'to an heir of en-
tail, impowering him to redeem an appri-
fing of the entailed lands, after it was pur~
chafed by the heir of line. 3tio, Though
no purchafe is mentioned “in this claufe
but what is made by the heir-apparent,
the remedy however is extended againft a
prefumptive heir, who cannot be heir-ap-
parent while his anceftor is alive., 40, It
was judged, That an appriﬁno led both-a-
gainft principal and cautloner, aud pur-
chafed by the heir-apparent of the princi-
pal, might be redeemed by the creditors
of the cautioner. This was a ftretch, but
not bayond the bounds of equity :  thé
cautioner himfelf, as creditor for rehef
could have redeemed this ‘apprifing . i
terms of the ftatute; and it was tllought,
that every privilege competent to a debtor
ought to be extended to his creditors, in
order to make their claims cffeGtual.  sto,
The privilege is extended to redeem an ap-
* prifing during the legal, though the ftatute
mentions only an;;explred apprlﬁng " And,
laftly, Though the privilege of redemptlon
1s lunited to ten };eai‘s after the purchafe
| made



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15%@9;399 374

174 STATUTES. B. 1.

made by the heir-apparent; it was judged,
that the ten years begin not to run but
from the time that the purchafe is known
to the creditors. Thefe decifions all of
them are to be found in the Di&ionary,
vol. 1. p. 359. ‘ '

It is chiefly to ftatutes of this kind that
the following docrine is applicable. “ Non
“ poflunt omnes articuli fingillatim aut
“ legibus aut fenatufconfultis comprehen=
¢ di: fed cum, in aliqua caufa {fententia
“ eorum manifeflta eft, 1s, qui jurifdictio-
“ ni preeft, ad fimilia procedere, atque ita
“ jus dicere debet. Nam, ut ait Pedius,
“ quoties lege aliquid, unum vel alterum
“ introductum eft, bona occafio eft, cetera,
“ quz tendunt ad eandem utilitatem, vel
“ interpretatione vel certe juri/diftione, {up-
‘“ pleri *.” ,

The next branch 15 of means that are
incomplete in every refpect, where the ve-
ry thing in view of the legiflature is but
imperfectly remedied. Of this take the
following illuftrious example, which at the
 fame time furnifhes an opportunity to ex-
plain the nature and effet of an adjudica-
tion after its legal is expired.

* 1 12. & 13. De legibus,

)Aﬁ
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An adjudication during, the legal is a
f;ignu,c pretorium : and expiry of the legal
is held to transfer the property from the
debtor to .the creditor; precifely as in a
wadfet or mortgage, where the redemption
is limited within a day certain.” Yet the
rule which, with relation to a wadfet, af-
fords an equity of redemption after the fti-
pulated term of redemption is paft *; has
never beéen extended, direétly at leaft, to
relieve againft an expired legal. " This fub-
ject therefore is curious, and merits atten-
tion, : L : |
In a poinding of moveables, the debtor
has not an equity of redemption, becaufe
the moveables are transferred to-the credi-
tor at a juft value. The fame being ori-
ginally the cafe of an apprifing of land,
the legal reverfion of feven years introdu-
ced by the act 36. parl. 1469, was in rea-
lity a privilege beftowed upon the debtor,
without any foundation in equity; and
therefore equity could not fupport an ex-
tenfion of the reverfion . one hour beyond
the time granted by the ftatute. But the
nature of an apprifing was totally reverfed,
by an oppreffive and difhoneft pratice of

-* Pag. 0. | |
attaching
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attaching land for paymeﬁt of debt, with-
out prefervmg any equality between the:
debt and the land; great portions of land
being frequently Larrled off for payment
of inconfiderable fums.  An apprifing, as
originally conftituted, was a judicial fale
for'a juft price :- but an execution, ‘by
which land at random is attached for pay-
ment of debt without any eftimation of
value, ought to have been reprobated as’
flying in the face of law. By what means
it happened that creditors were indulged
to a&t fo unjuftly, I cannot fay ; but fo it
is, that fuch apprifings were fupported
even againft the cleareft principles of com-
mon law. An apprifing {o irregular can-
not indeed be held as a judicial” fale for a
juft price: the utmoﬁ indulgence -that
. could be given it, was to hold it to be a
{ecurity for payment of debt. According-~
ly the a¢t 6. parl. 1621, confiders it in that
light, enacting, *‘ That apprifers thall be
“ accountable for their intromiflions with-
“ in the legal, firft in extin¢tion of the in-
“ tereft, and thereafter of the capital;”
which, in effe@, is declaring the property
to remain with the debtor,, as no man is
bound to account for rents that are his.
' I owa,
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own. And it is confidered. in the fame
light by the a&.62. parl. 1661, ranking

¢ part paffu with the firft cﬂe&ual appri-
“ fing, all other appmﬁngs led within
“ year and day of it:” creditors real o
perfonal may be ranked upon a common
fubje pari. paffu, or in what order the le-
giflature thinks proper; but fuch ranking
‘evidently implies that the property belongs
to the debtor (a).

An apprifing theny or, inftead of it, an
adjud1cat1on, has, during the legal, funk
down to be a pignus pretorium, or a _]udl-
' tial fecurity for debt; and the remaining
- queftion is, Whether it be converted in-
to a title of property upon expiry of the
, legal. The a& 1621 above mentioned
makes apprifers accountable for their in-

{a) Stair declares pofitively for this docrine.
“ An apprifing is truly a pignu; pratoriuni : the
¢ debtor is hot denuded; but his infeftment ftands. _
¢ And if the-apprifing be fatisGied within the legaly
¢ it is extinguifhed, and the debtor need not be re+
« invefted. Therefore he may receive vaffals du-
% ring the legal ; and if he die during the legal, his
¢ apparent heir, intromitting with the mails and
«¢ duties, doth behavé hxmfelf s helr. Béok 2.
tit. 10. §x

Vor. L 3 B tromiflion
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tromiffion within the legal; and if they
be not accountable after, ought it not
to be inferred, that they muft be held
to be proprietors ? It may indeed be
¢learly inferred from the a@, that they
are not accountable after the legal is ex-
pired ; but it follows not that the pro-
perty muft be held to be in them: Iin-
ftance a proper wadfetter, who is not
proprietor of the fubject, and yet is not
liable to account. I fay farther, thata
cpurt of equity, though it has no power to
overturn exprefs law, is not bound by apy
inference drawn from a ftatute, however
clear, except as far as that inference is
fupported by the rules of juftice. And in
that view we proceed to inquire, what are
the rules of juftice with refpeét to an appri-
fing or an adjudication after expiration of

the legal.
~According to the original form of an
apprifing, requiring a ftri&t equality be-
tween the debt and the value of the land,
it was rational and juft, that the property
of the land fthould inftantly be transferred
“to the creditor in fatisfaction of the debt;
but it could no longer be rational or juft
to transfer the property, after it became cu-~
ftomary
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ftomary to attach land at random without
regarding its extent. The debtor’s whole
land-eftate was apprifed, and is now ad-
judged by every fingle creditor, however
fmall his debt may be; and therefore to
transfer to an apprifer or adjudger the pro-
perty of the land #p/0 facto, upon the debt-
or’s failure to make payment within the
legal, would be a penal irritancy of the fe-
vereft kind. On the other hand, this {up-
pofed ipfo faclo transference of the proper-
ty is penal upon the creditor where the
land adjudged by him happens to be lefs
in value than his debt: in that cafe, it
would be glaring injuftice to force the
land upon him in payment of his debt.
Nay more, it is repugnant to firft prin-
ciples, that a man fthould be compelled to
take land for his. debst, however valuable
the land may be : it may be his choice to
continue pofleflion as creditor, after the
legal as well as before; and this muft be
underftood his choice, if he do not figni-.
fy the contrary.” To relieve the creditor as.
well as the debtor from the foregoing hard-
fhips, equity fteers a middle courfe. It
admits not an #pfo faclo transference of the
property, upon expiry of the legal; but
| 3Bz ~ only
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only glves the creditor an optlon, either to
continue in his former fituation, or to take
the land for his debt; which laft muft be
declared in a procefs, intitled a declarator
of expiry of the legal, This removes all
hardfhip : land is not impofed upon the
‘creditor againft his will : the debtor, on
the other hand, has an opportunity to
purge his failure, by making payment :
and if he fuffer a decree to -pafs without
offering payment, it is juft that the pro-
perty be transferred to the creditor in fa-
nsfaéhon of the debt; for judicial proceed-
ings ough‘t not for ever to be kept in {uf-
penfe Thus, the law 1s fo conftruéted as
to make the property transferable only,
and not to be transferred but by the in-
tervention of a declarator. The declarator
here, ferves the {fame double purpofe that
it {ferves in the lex commifforia in pignoribus :
it is a declaration of the creditor’s will to
accept the land for his money; and it re-
“lieves the debtor from a pe‘nal 1rritancy,
by admitting him to purge at any time be-
fore the declaratory. decree pafs. |

We proceed to examine how far the
practice of the court of feflion concerning
dppmﬁngs and cdedlCd"lODS 15 conform-

ablc
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able to the principles above laid down,
And I muft prepare my reader befdrehand
to expect here the fame wavering and
fluGtuation between common law and e-
quity, that in the courfe of this work is
difcovered in many other inftances. I ob-
ferve, in the firft place, That though the
court, adhering to common law, has not
hitherto fuftained to the debtor an equity
of redemption after expiry of the legal, yet
that the fame‘thing in effe&t is\done in-
dire@tly, through the influence of equity.
Some pretext or other of informality is al-
ways embraced to open an expired legal,
in order to afford the debtor an opportu-
nity to redeem his land by payment of the
debt. And this has been carried {fo far,
as to open the legal to the effect folely of
intitling the debtor to make payment,
~ holding the legal as expired with refpe&t
to other effets, fuch as that of relieving
the creditor from accounting for the rents
‘levied by him, unlefs during the ten years
that the legal is current by ftatute *.
In another particular, our practice ap-
pears to deviate far from juft principles. -

¥ Forbes, February z. 1717, Guthrie contra Gordon.

With
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With refpect to the adjudger, it is juftly
held, that the debt due to him cannot be
extinguifhed without his confent; whence
it nece{Tarily follows, that, even after the
legal is expired, he muft have an option,
to adhere to his debt, or to take the land
inftead of it. ‘This is eftablifhed in our
prefent pra&tice: and what man is {o blind
as not to perceive what neceflarily follows?
An adjudger, upon whofe will it depends
to continue creditor, or to take himfelf to
the land, cannot be proprietor of that
land : before the property can be transfer-
red tp himy he muft interpofe his will,
which is done by a declarator; and fo far
our praitice proceeds upon juft principles.
But whether what is held with refpe&t to
the debtor be confiftent with that prattice,
we next inquire. Itis held, that the debt-
or’s power of redemption is confined with-
in the legal; that, by expiry of the legal,
he is forfeited ipfo facto of his property;
and confequently that he has no power to
redeem, nor to purge his failure of payment.
Here we find a dire& inconfiftency in our
pralice : with refpect to the creditor, the
property is not his, till he obtain a decla-
rator of expiry of the legal : with refpect
to,
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to the debtor, the property without a de-
clarator is loft to him #p/o facto, byexpiry
of the legal.  Can any man fay who is
proprietor in the interim ? Thefe notions
gannot be reconciled; but the caufe of
them may be accounted for. In our prac-
tice, there is a ftrong bias to creditors in
oppofition to their debtors. This bias hath
beftow’d on an apprifer the equitable pri-
vilege of an option between the debt and
the land upon which he is fecured : the
rigor, on the other hand, with which
debtors are treated, has denied them thé
equitable privilege of purging.an irritant
claufe at any time before the door be fhut
“againft them by a declaratory decree, -

S E C T. I

Where the means enacted reach unwarily be-
yond the end purpofed by the legiflature.

P Y the common law of England, eccle-
fiaftics were at liberty to grant leafes
without limitation of time. As this liber-
ty might be exercifed greatly to .the hurt
of
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of theu' fucceflors in office, the ftatute 13°
Eliz. cap. 1o. was made, prohxbmng ec-
clefiaftics from granting a leafe for a long-
er time than twenty-one years, or three
lives. In the conftruction of this ftatute,
it is held, that a leafe durmg the life of
the granter is good were he to live a cen-
tury ;. for not being within the mifchief, it
is not within the remedy.

The aé 6. parl. 1672, requires, “ That
¢ all executions of fummons fhall bear ex-
¢ prefsly the names and defignations of
“ the purfuers and defenders.” 'This re-
gulation was neceflary in order to connect
the execution with the fummons. For as
at that period it was common to write an
execution upon a paper apart, bearing a
reference in general to the {fummons, in
the following manner, * That the parties
“ within exprefled were lawfully cited,”
&c. the execution of one fummons might
be applied to any other, fo as to becom#
legal evidence of a citation that was never
given. But as there can be no opportu-
nity for this abufe where an execution is
written upon the back of the fummons, it
belongs to a court of equity, with refpect
to a cafe where the ftatutory remedy is un-

I neceflary,
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neceflary; to relieve {o far from the ena&-
ing claufe; which is done by declaring,
that it 1s not neceflary to name the pur-
- {uers and defenders where the execution is
written on the back of the fummons *,
By the 34th and 35th Henry VIIL cap. 5.
§ 14. it is declared, That a will or tefta-
ment made of any manors, lands, &c. by
a feme covert, fhall not be effeGtual in law,
This could not be intended to render inef-
fe¢tual a will made by a woman whofe huf=
band is banifhed for life by a&t of parlia-
ment. And accordingly fuch will was fuf-
tained . :
The ftatutes introducing the pofitive and
negative prefcriptions, have for their ob-
ject public utility ; and the fupplying de-
fe@s in thefe ftatutes refts upon the fame
principle ; a fubje¢t that belongs to the
next book, which contains the proceedings
of a court of equity acting upon the prin-
~ ciple of utility. But to mitigate thefe fta-
tutes with refpe¢t to articles that happen to
be. oppreflive and unjuft; is a branch of

. Feb. 20. 1755, Sir Wiliam Dunbar contra John
Macleod younger of Macleod. ‘
1+ 2 Vernon 104

VoL I 3 G | the
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the prefent fubjé&t; and to examples of
that kind I proceed. Commdn law, which
limits not actions within any time, afférds
great opportunity for unjuft claims, which,
however ill founded originally, are brought
{o late as to be fecure againft all dete@ion.
It is not wrong in common law to fuftain
an old claim, for a claim may be very old
and yet very juft : but to fuftain claims
without any limitation of time, gives great
fcope to fraud and forgery; and for that
reafon public utility required a limitation.
Upon that principle the ftatutes 1469 and
1474 were made, denying action upon
debts and other claims beyond forty years.
A court of common law proceeding upon
thefe ftatutes, cannot fuftain a&ion after
forty years, even where a claim is evident-
ly well founded, as where it is proved to
be fo by referring it to the oath of the de-
fendant. In this cafe, the means enacted
go evidently beyond the end purpofed by
the legiflature; which intended only to fe-
cure againft fufpicious and ill-founded
claims, not to cut off any juft debt; and
in this view nothing farther could be in-
tended than to introduce a prefumption a-
gainft every claim brought after forty

years;
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yearsj referving to the purfuer to bring
pofitive evidence of its being a fubfifting
claim, and juftly due. Yet the court of fef-
fion, acting as a conrt of common law, did
in one inftance refufe to fuftain action after
the forty years, though the debt was offer-
ed to be proved by the oath of the defend-
ant *, In another point they act properly
as a court of equity. Perfons under age
are relieved from the effe& of thefe fta-
tutes, for an extreme, good reafon, That no
prefamption can lie againft a creditor while
xunder age, for delaying to bring his ac-
tion.

The fame conftruion in equity is given
to the Englifh a& of limitation concern-
" ing perfonal a&ions: it is held, That a
bare acknowledgement of the debt is iufii-
cient to bar the limitation 1; importing,
that the legiflature intended not to extin-
guifh a juft debt, but only to introduce a
prefumption of payment. But with this
do@rine I cannot reconcile what feems to
be eftablithed in the Englifh courts of e-

* Fountainhall, Dec. 7. 1703, Napier contra Camp-

bell.
4+ Abridg. of the law, vol. 3. p. §17.

3Ca quity,



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15%@9;399 388

388 STATUTES. " B.IL,

quity, * That if a man by will or deed
“ {ubje his land to the payment of his
¢ debts, debts barred by the ftatute of li-
“ mitations fhall be paid; for they are
¢ debts in equity, and the ftatute hath
* not extinguifhed the obligation, though
“ it hath taken away the remedy *.” 'This
differs widely from the equitable conftruc-
" tion of the ftatute; for if its intendment
be to prefume fuch debts paid, they can-
not even in equity be confidered as debts,
unlefs the ftatutory prefumption be remo-
ved by contrary evidence. The following
cafe proceeds upon the fame mifapprehen-
fion of the ftatute: ‘It hath alfo been
¢ ruled in equity, that if a man has a debt
* due to him by note, or a book-debt,
* and' has made no demand of it for fix
years, fo that he is barred by the ftatute
of limitations; yet if the debtor or his
* executor, after the fix years, puts out an
¢ advertifement in the Gazette, or any o-

(33

(19

* ther news-paper, that all perfons who

have any debts owing to them may ap-
ply to fuch a place, and that they fhall
be paid; this, though general, (and

(14
(13

14

# Abridg. of the law, vol.3. p. 518.
* therefore
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“ therefore 'might be intended of legal
“ {ubfifting debts only), yet amounts to
fuch an acknowledgement of that debt
which was barred, as will revive the
right, and bring it out of the ftatute a-
“ gain *.”
To the cafe firft mentioned of refernﬁgr
a debt to the defendant’s oath, a maxim in
the law of England is obvioufly applicable,
“ That a cafe out of the mifchief, is out
“ of the meaning of the law, though it be
 within the letter.” A claim, of what-
ever age, referred to the defendant’s oath,
is plainly out of the mifchief intended to
be remedied by the foregoing ftatutes;
and therefore ought not to be regulated by
the words, which in this cafe go beyond
the end purpofed. Coke 7 illuftrates this
maxim by the following example. The
common law of England fuffered goods
taken by diftrefs to be driven where the
creditor pleafed; which was mifchievous,
becaufe the tenant, who muft give his
cattle fuftenance, could have no knowledge
where they were. 'This mifchief was re-
medied by ftatute 3. Edward I. cap 16,
* Abridg. of the law, vol, 3. p. 518,
1_- 2 Inftit, 106.
enacting,
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ehacting, “ That goods taken by diftrefs
“ fhall not be carried out of the fhire
““ where they are taken.” Yet, fays our
author, if the tenancy be in gne county
and the manor in another, the lord may
drive the diftrefs to his manor, contrary
te the words of the {tatute; for the te-
nant, by doing of fuit and fervice to the
manor, is prefumed to know what is done
there.

The a& 83. parl. 1579, introducing a
triennial prefcripdon of {hop-accounts,
&c. is dire@ted to the judges, enading,
“ That they fhall not fuftain acion after
“ three years,” without making any dif-
tinction between natives and foreigners.
Nor is there reafon for making a diftinc~
tion; becaufe every claimant, native or fo-
reigner, muft bring his action for payment
in the country where the debtor refides;
and for that reafon both equally ought to
guard againft the prefcription of that coun-
try. When fuch 1s the law of prefcrip-
tion in general, and of the act 1579 in
particular, I.cannot avoid condemning the
following decifion. “ In a purfuit for an
¥ account of drugs, furnifhed from time
¢ to time by a London druggift to an E-

| “ dinburgh,
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[19

“dinburgh apothecary, the court repelled
the defence of the triennial prefcription,
and decreed, That the aét of limitation
in England, being the locus contractus,
muft be the rule *” There is here ani-

other error befide that above mentioned;
The Englifth ftatute of limitation has neo
authority with us, otherwife than as infer-
ring a prefumption of payment from the
delay of bringing an action within fix years;
and this prefumption cannot arife where
the debtor is abroad, either in Scotland or
beyond {feas.

If the prefcription of the country where
the debtor dwells be the rule which every
creditor foreign or domeftic ought to have
in view, it follows neceflarily, that a de-
fendant, to take advantage of that pre=
fcription, muft be able to fpecify his refi-
dence there, during the whole courfe of
the prefcription., 'While the debtor refides
in England, for example, or in Holland,
the creditor has no reafon to be upon his
guard againft the Scotch triennial prefcrip-
tion : and fuppofing the action to be
brought the next day after the debtor fettles

(13
133
33

[

® November 1751, Fulks contra Aikenhead.

in
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~ in Scotland, it would be abfurd that the
creditor thould be cut out by the triennial
prefcription.” I illuftrate this dotrine by
a plain cafe. A fhop-keeper in London
furnifhes goods to a man who has his refi-
dence there. The creditor, trufting to the
Englifh ftatute of limitation, reckons him-
{elf fecure if he bring his a&ion within fix
years; but is forc’d to bring his ation in
Scotland, to which the debtor retires after
three years. Itwould in this cafe be unjuft,
to fuftain the Scotch trienniak prefcription as
a bar to the action; in which view, the
means enacted in the ftatute 1579 are un-
warily too extenfive, forbidding action after
three years, without limiting the defence to
the cafe where the defendant has been all
that time in Scotland.

Equity 1s alfo applied to mitigate the ri-
gor of ftatute-law with refpe@ to evidence.
By the Englith ftatute of frauds and per-
juries *, it is enacted, “ That all leafes, e-
‘““ ftates, 1nterefts of freehold or terms of
¢ years, made or created by parole and
“ not put in writing, fhall have the force
“ and effect of leafes oreftates at will only.”
In the conftruction of this ftatute the fol-
lowing point was refolved, That if there

¥ 29. Charles II, cap. 3.
2 be
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be a parole-agreement for the purchafe of
land, and that in a bill brought for a {pe-
cific performance, the fubftance of the a-
greement be fet forth in the bill, and con-
fefled in the anfwer; the court will decree
a fpecific performance; becauf€in this cafe
there is no danger of perjury, which was
the only thing the ftatute intended to pre-
vent ¥, Again, whatever evidence may be
required by law, yet it would be unjuft to
fuffer any man to take advantage of the
defe@ of evidence, when the defe& is oc-
cafioned by his own fraud. There are ac- -
cordingly many inftances in the Englifh
law-books, where a parole-agreement in-
tended to be put into writing, but prevent-
ed by fraud, has been decreed in equity,
notwithftanding the ftatute of frauds and
perjuries, Thus upon a marriage-treaty,
inftructions given by the hufband to draw
a fettlement, are by him privately coun-
termanded : after which he draws in the
weman, upon the faith of the fettlement,
to marry him, The parole-agreement will
be decreed in equity 7.

* ABridg. cafes in equity, ch. 4. fe@. B, § 3.

Vor. L. 3D Sta-
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- Statutory irritancies i an -entail are
handled book 1. part 1. chap. 4. fe&. 1.
art. 3. A : |
Whether can a ftatutory penalty be mi-
tigated by a court of equity. See below,
chap. 8.. |

C H A P VI.

Powers of a court of equity to remedy
“what is imperfe@ in common law with
refpect to matters between debtor and
creditor.

7 Ith refpe& to this fubje&, we find
daily inftances of oppreflion, fome-

times by the creditor, fometimes by the
debtor, authorifed by one or other general
rule of common law, which happens to be
unjuft when applied to fome fingular cafe
out of the reafon of the rule. In fuch
cafes, it is the duty of a court of -equity,
to interpofe and to relieve from the op-
preflion. To truft this power with fome
court,
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court, is evidently a matter of neceflity;
for otherwife wrong would be authorifed
without remedy. Such oppreflion appears
in different thapes and in different circum-
ftances, which I fhall endeavour to arrange:
properly ; beginning with the oppreffion a
creditor may commit under prote®ion of
common law, and then proceeding to what
may be committed by a debtor.

S E C T. I

Injuflice of common law with refpect to com-
penfation.

RY the common law of this land, when
“~ a-debtor is fued for payment, it will
afford no defence that the plaintiff owes
him an equivalent fum. This fum he may
demand in a feparate aCtion; but in the
mean time, if he make not payment of the
fum demanded, a decree iflues againft him,
to be followed with execution. Now this’
is rigorous, or rather unjuft. For, with
refpect to the plaintiff, unlefs he mean to
opprefs, he cannot with better payment”

3D 2 than
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than to be difcharged of the debt he owes
the defendant. And, with refpe@ to the
defendant, it is grofs injuftice to fubject
him to execution for failing to pay-a debt,
when poflibly the only means he has for
payment is that very fum the plaintiff de-
tains from him. "To that a& of injuftice,
however, the common law lends its au-
thority, by a general rule, impowering
every creditor to proceed to execution when
his debtor fails to make payment. But
that rule, however juft in the main was
never intended to take place in the prefent
cafe; and therefore a court of equity re=
medies an act of injuftice occafioned by a
too extenfive application of the rule be-
yond the reafon and intention of the law.
The remedy is, to order an account in
place of payment, and the one debt to be
‘hit off againft the other. This is termed
the privilege -of compenfation, which fur-
nithes a good defence againft payment.
Compenfation accordingly was in old Rome
{uftained before the Prator; and in Eng-
land has long been received in courts of e-
quity. In Scotland indeed it has the au-
thority of a flatute *; which it feems was
% Al 143, I;ar!. 1592,
* thought
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thought neceifa‘ry,_ becaufe at that period
the court of feflion was probably not un-
derftood to be a court of equity *. But
perhaps there was a further view, namely,
to introduce compenfation as a defence in-
to courts of common law; and with that
precife view did compenfation lately ob--
- tain the authority of a ftatute in Eng-
land 1 : the defence of compenfation was
always admitred in the court of chancery;
but by authority of the ftatute, it is now
alfo admitted in courts of common law.
In applying, however, the foregoing fta~
tute, the powers of a court of equity are
more extenfive, than of a court of com-
mon law. A court of common law is tied
to the letter of the ftatute, and has no
privilege to inquire into its motive. But
the court of feffion, as a court of equity,
may-fupply its defeCts and corre&t its ex-
cefles. Yet I know not by what mifappre-
henfion, the court of feflion, with regard
to this ftatute, hath always been confider-
ed as a court of common law, and not as
a court of equity; a mifapprehenfion the
lefs excufable, confidering the fubje@ of

* See the Introduéion.
t 2. Geo. I1. cap. 22. § 11,

the
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the ftatute, a matter of equity, which thel.
court itfelf could have introduced had the
ftatute -never been made. 1 fhall make
thlS reflection plain, by entering into par-
thLﬂ‘dI'S. The ftatute authorifes compenfa-—
tion to be pleaded in the original procefs
only, by way of exception, and gives no
authority to plead it whether in the reduc-
-tion or fufpenfion of a decree. The words
are, “ That a liquid debt be admitted by
“ way of exception before decreet by all
“ judges, but not in a f{ufpenfion nor re-
“ duction of the decreet.” This limitation
is proper in two views. .The firft is, that
the omitting or forbearlng to plead com-
penfation in the original procefs is not a
good obje&tion againft the decree. 'The
other view is, that it would afford too
great {cope for litigiofity, were defendants
indulged to referve their articles of com-
“penfation as a ground for fufpenfion or re-
duction. Attending to thefe views, a de-
cree purely in abfence ought not to bar
compenfation; becaufe it is often pro-
nounced when the party hfxth not an op-
portunity to appear. For that reafon, a
party who is reftored to his defences in"a
{ufpenfion, upon thewing that his abfence

was
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‘was not contumamous, ought to be at h-
berty to plead every defence “whether ‘in
equity or at common law. And yet our
judges conftantly rejeét compenfation when
pleaded in a fufpenfion of a decree in ab-
fence, though that cafe comes® not under
the reafon and motive of the ftatute. The
ftatute, in my apprehenfion, admits of ftill
greater latitude; which is, that after a de-
cree i foro 1s {ufpended for any good rea-
fon, compenfation’ may be received in dif-
cuffing the fufpenfion; for the fatute goes
“no farther but to prohibit a decree to be
fufpended merely upon compenifation.
Nor can it have any bad effe@ to admit
compenfation when a caufe is brought un-
der review by fufpenfion becaufe of error
committed in the original procefs: on the
contrary, it is beneficial to both by pre-
venting a new law-fuit. .
1f the decifions of the court of feﬂion
upon the different articles of this flatute
“fhow a flavifh dependence on the common
law; the decifions which regulate cafes of
compenfatlon not provided for by the fta~
tute breathe a freer {pirit, being governed
by true principles of equity. The firft
cafe that prefents itfelf; is, where one only
of
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of the two concurring debts bears intereft.

What fhall be the effect of compenfation in

that cafe ? Shall the principal and intereft

be brought down to the time of pleading
compenfation, and be fet off at that period

againft the other debt which bears not in-
tereft 2 Or fhall the account be inftituted

as at the time of the concourfe, as if from

that period intereft were no longer due?

Equity evidently concludes for the latter;

for it confiders, that each had the ufe of

the other’s money; and that it is not juft

the one thould have a claim for intereft
while the other has none : intereft is a pre-

mium for the ufe of money, and my cre-

ditor in effe&t gets that premium by ha-

ving, from me the ufe of an equivalent

fum. And accordingly, it is the conftant

practice of the court, to ftay the courfe of

intercft from the time the two debts con-

curred. But as it would be unjuft to make

a debtor pay intereft for money he muft re~

tain in his hand ‘ready to anfwer a de-

mand, , therefore in fuch a cafe compenfa-

tion is excluded. Example. A-tackfman

‘lends a confiderable fum to his landlord,
agreeing in the bond to fufpend the pay-

ment during the currency of the tack, but

I ftipu-
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ftipulating to him{felf a power to retain the
intereft annually out of the tack-duty.
The tackfman makes punctual payment of
the furphis tack-duties, as often as de-
manded : but, by fome diforder in the
landlord’s aﬂ”axrs, a confiderable arrear i5
allowed' to remain in the hands of the
tackfman.- The landlord pleading to make
the tack-duties in arrear operate retro a-
gainft the bonded debt, {o as to extinguith
fome part of the principal annually, the
retro operation was not adimitted : - becaufe,
in terms of the contract, the tackfman was
bound to keep in his hand the furplus
tack-duties ready to be paid on demand;
~and for that reafon it would be unjuft to
make him pay intereft for this fum ; or,
‘which comes to the fame; it would be un-
\ Juﬁ to make it operate retro; by applying it
annually ‘in extin@ion of the bonded debt
bearing intereft *.
In applying comperifation, both claims
‘muft be pure; for it is not equitable to
delay paying a debt of which the. term is
paft, upon pretext of a counter-claim that
cannot at prefent be demanded, or that

* July 21. 1756, Campbell contra Carruthers.

Vor.I 3E i3
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is uncertain as to its extent, But what if
the purfuer be bankrupt, or be wergens ad
inopigm ? The common law authorifes a
© bankrupt to infift for payment equally with
a perfon folvent: but it is not juft to oh-
lige me ta pay what I owe to a bankrupt,
~and to leave me without remedy as to what
he owes me. This therefore is a proper
cafe for the interpofition of equity. It
“cannot authorife ‘compenfation in circum-
ftances that afford not place for it; but it
can prevent the mifchief in the moft natu-
ral manner, by obliging the bankrupt to
find fecurity to make good the- counter-
claim when it fhall become due; and this
1s the conftant pradtice of the court of fef-
fion. ’ .
Compenfation weuld be but an imper-
fect remedy againft the oppreflion of the
commbon law, if it could not be applied o-
therwife than by exception. The ftatute,
it is true, extends the remedy no farther;
but the court of feflion, upon a principle
of equity, affords a remedy where the fta-
tute is filent. Suppofing two mutual debts,
of which the one only bears intereft, the
creditor' in the barren debt demands his
money; which the debtor pays without
: pleading
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pleading compenfation, and then demands
the debt due to himfelf with the intereft.
Or let it be fuppofed, that payment of the
barren debt is offered, which the creditor
mutft accept, however fenfible of the hard-
~dhip. In thefe cafes there is no opportu-
nity to apply the equitable rule, That both
fums fhould bear intereft, or neither.
Therefore, to give opportunity for apply-
_ ing that rule, a procefs of mutual extinc-
“tion of the two debts ought to be fuftain-
ed, to the creditor whofe {fum is barren;
to have effet retro from the time of con-
- courfe : and this procefs accordingly is al-
ways f{uftained in the court of feflion. -
~ We next take under confideration the
cafe of an aflignee. ‘And the firft queftion
is, Whether the procefs of mutual extinc- -
tion now mentioned be competent againft
an aflignee. To prevent miftakes, let it be
underftood, that an aflignment intimated
is, in our prefent pratice, a proper ceffio
in jure, transferring the claim funditus
from the aflignor or cedent to -the aflignee,
This being taken for granted, it follows,
that compenfation cannot be pleaded a-
gainft an aflignee : for though one of the -
claims is now transferred to him, that cir-
‘ 3 E 2 cumftance
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cumftance fubjeéts him not to the coun-
ter-claim ; and therefore there is no mu-
tual concourfe of debts between the par-
ties, upon which to found a compenfation.
Let us fuppofe, that the claim bearing
intereft is that which is afligned. . This
claimn, principal and intereft, -muft be paid
to the affignee, becaufe he is not fubjeGted
to the counter-claim. Muft- then the af-
fignee’s debtor, after paying the principal
and intereft, be fatisfied to'demand from
the cedent the fum due to himfelf which
bears not intereft ? At that rate, the cre-
ditor whofe claim bears intereft, will al-
ways take care by an aflignment to pre~
vent compenfation. This hardfhip is a
- fuflicient ground for the interpofition of e-
quity. If the cedent hath procured an un-
due advantage -to himfelf, by making a
fum bear intereft in the name of an af-
fignee, which would not bear intereft in
-his own name; the debtor ought not to
fuffer ; and the proper reparation is to
-oblige him to pay interelt ex equitate,
though the claim at common law bears
- none, |
But if the debt afligned be that which
bears not intereft, a ‘total feparation is

thereby -
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thereby made between the two debts. And
what after this can prevent the counter-
claim with its intereft from being made ef-
fectual againft the cedent? No objection
in equity can arife to him, feeing, with his
eyes open, he deprived himfelf of the op-
portunity of compenfation, the only mean
he had to avoid paying intereft upon the
counter-claim.

In handling compenfation as directed by
equity, I have hitherto confidered what the
law ought to be, and have carefully avoid-
ed the intricacies of our practice, which in
feveral particulars appears erroneous. To
‘complete the fubje®, I muft take a furyey
of that practice. By our old law, derived
from that of the Romans, and from Eng-
land, a creditor could not aflign his claim;
all he could do was to_grant a procuratory
wn rem fuam; which did not transfer the
Jus crediti to the aflignee, but only intitled
him procuratorio momine to demand pay-
ment. From the nature of this title it was
‘thought, that compenfation might be
pleaded againft the affignee as well as a=
. galn{’c the cedent : and indeed, confider-
ing the title fingly, the opinion is right;
becaufe the pleading compenfation againft

a



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15%@9;399 406

406 TRANSACTIONS BETWEEN  B.T,

a procurator, is in effe® pleading it a-
- gainft the cedent or ¢reditor himfelf. The
opinion however is ‘erroneous; and the
error arifes from overlooking the capital
circumftance, which is the equitable right
that the aflignee, though confidered as a
' procurator only, hath to the claim aflign-
ed, by having paid a price for it. Equity
will never fubje@ fuch a procurator or af-
fignee to the cedent’s debts, whether in the
way of payment or compenfation. And
as for the ftatute, it affords not any pre-
text for fuftaining compenfation againft
fuch an aflignee; being made to fupport
compenfation againft the rigor of commaon
law ; but to fupport it only as far as juft.
1t could not therefore be the intention of
the legiflature, in defiance of juftice, to’
make compenfation effectual againft an af-
fignee who pays value. Nor muft it pafs
unobferved, that, as our law ftands at pre-
fent, this'iniquitous effe®t given to com-
- penfation is ftill more abfurd, if poflible,
than it was formerly. In our later prac-
tice an aflignment has changed its nature,
and is converted into a proper cgffio in jure,
divefting the cedent funditus, and vefting
the aflignee. 'Whence it follows, that, af-

ter
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ter an aflignment’ is intimated, compenfa-
tion is barred from the very nature of the
aflignee’s right, even laying afide the ob-
jection upon the head of equity. But we
begun with fuftaining compenfation a-
gainft an affignee for a valuable confidera- -
tion, in quality of a procurator; not ad-

verting, that though his title did not pro-
- ted him from compenfation, his right as
purchafer ought to have had that effeét:
and by the force of cuftom we have adhe-
red to the fame erroneous practice, though
now the title of an aflignee prote@s him
from vcdmpenfation, as well as the nature
of his right when he pays value for it,

S E C T. | IL

Injuftice of common law with refpect to inde-
Jinite payment. |

N Ext of oppreflion or wrong that may be
committed by a debtor, under pro-

teCtion of common law. ,
Every man who has the adminiftration
of his own affairs, may pay his debts in
what
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what order he pleafes, where his credltors\ _
interpofe not by legal'execution. Nor will
it make a difference, that feveral debts are
due by him to the fame creditor; for the
rule of law is; That if full payment be of-
fered of any particular debt, the ereditor
is bound to accept, and to give a dif~
charge. .

- But now fuppoﬁng a ﬁim to be deliver=
ed by the debtor to' the creditor as pay=
ment, but without applying it to any one
debt in particular, termed indefinite pay-
ment, the queftion is, By what rule fhall
the application be made when the parties
afterward come to ftate an account. If
the debts be all of the {fame kind, it is of
no importance to which of them the fum
be applied : otherwife, if the debts be of
different kinds, one for example bearing
intereft, one barren. The rule in the Ro-
man law is, Quod electio eff debitoris; a rule
founded on the principles of common law..
The fum delivered to the creditor is in his
hand for behoof of the debtor, and there-
fore it belongs to the debtor to make the
~application. . But though this is the rule
“of common law, it is not the rule of
juftice : 1f the debtor make an unduve

2 . application
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application, equity will interpofe to relieve
the creditor from the hardfhip. A debtor,
it is true, delivering a fum to his creditor,
may direct the application of it as he thinks
proper : he may deliver it as payment of a
debt bearing intereft, when he is due to
the fame creditor a debt bearing none; yet
a remedy in this cafe is beyond the reach
of equity. But where the money is alrea-
dy in the hand of the creditor indefinitely,
the debtor has no longer the fame arbitra-
‘ry power of making the application: e~
quity interpofing, will dire¢t the applica-
tion. Thus, indefinite payment comes un=
der the power of a court of equity.

In order to afcertain the equitable
rules for applying an indefinite payment,
a few preliminary confiderations may be
of ufe. A loan of money is a mutual
contra@t equally for the benefit: of the
lender and borrower : the debtor has the
ufe of the money he borrows, and for
it pays to the creditor a yearly premium.
With refpec therefore to a fum bearing
intereft, the debtor is not bound, either in
ftrict law or in equity, to pay the capital
until the creditor make a demand. Adebt

VouL. L. 3 F not
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not bea‘ririg intereft is in a very different.
condition : the debtor has the whole be-
nefit, md the creditor is deprived of the
ufe of his money without a valuable con-
fideration ; which binds the debtor, in
good confueqce e1ther to pay the fqm or
to- pay intereft. T hough this be a mat-
ter of duty, it cannot Lowever be enforced
by a court of equity in .all cafes; for it
may be the creditor’s mtentlon to affift the
debtor with the ufe of money without
intereft : but upon the firft legal expref-
fion of the creditor’s will to have his mo-
ney, a court.of equity ought to dccree in-
tereft. ,

. Another preliminary is, that where a
cautioner accedeés to a bond of borrowed
‘money, the debtoris in confcience bound
to pay the fum at the term covenanted, in
order to relieve his cautioner, who has ! no
benefit by ‘the tranfation. The cafe is
different where the cautioner thews a wil~
hngnefs to coatinue his credit.

.Entering now into partlcu]ars, ‘the ﬁrf’c
cafe I ﬂmll mention is, where 1two -debts
are due by the fame debtor to the fame
creditor, one of which only bears intereft..
'An indefinite pa)ment ought undoubtedly

to
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to be applied to the debt not bearing in-
tereft; becaufe this debt ought in common
juftice to be firft paid, and thére is no-
‘thing to oblige the debtor to pay the other
till it be demanded. A man of candor
will make the application in this manner ;.
and were there occafion for a prefumption,
it will be prefumed of every debtor that
he mtended {uch apphcauon ~ But the
judge has no occafion for a prefumption.:
his authority for maklng the application
is derived from a principle of juftice. The
fame principle direts, that where both
debts bear intereft, the indefinite payment
ought firft to be applied for extmgmﬂnng
What is due of intereft; an(l next for ex-
tinguifhing one or other “capital indiffer-
ently, or for extinguifhing both in propor-
tion (a).

The fecond cafe fhalt be of two debts
bearing intereft; .one of which is fecured
by infeftment or inhibition. It is equal to.
the debtor which of the debts he firlt paid:

(a) The rule here laid down feems to be unknown,

in England. Sqmetimes it is found that cletio ¢ff

 debitoris, and fometimes that it is creditoris.  Abridg.
cafes in equity, cap. 22. feit. D § 1. & 2.

3 F 2 , and
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and therefore, the indefinite payment
ought to be applied to the debt for which
there “is the {flendereft fecurity; becaufe
fuch application is for the intereft of the
creditor. Take another cafe of the fame
kind. A tenant in tail owes two debts to
the fame creditor; one of his own con-
tradting, and one as reprefenting the en-
tailer. Every indefinite payment he makes
ought to be afcribed to his proper debr,
for paynient of which there s no fund but:
the rents during his life. This, itis true,
- 1s againft the intereft of the fubftitutes :
but their intereft cannot be regarded in
the application of rents which belong not
to them but to the tenant 1n tail : aud
next, as they are certantes de lucro captundo,
their intereft cannot weigh againft that of
a creditor who 1is' certans de damno evi-
tando, . |

Third cafe. A debtor obtains an eafe,
upon condition of paying at a day certain
the tranfa@ted fum bearing intereft : he is
alfo bound to the fame creditor in a fe-
parate debt not bearing intereft. The
queftion is, To which of thefe debts ought
an indefinite payment to be applied ? It
1s the intereft of the deblor that it be ap-

Phed
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plied to the tranfacted fum : it is the in-
tereft of the creditor that it be applied to
the {feparate debt not bearing intereft.
The judge will not prefer the intereft of ei-
ther, but make the application in the moft
equitable manner, regarding the intereft
of both: he will therefore, in the firft
place, confider which of the two has the
greateft intereft in the application; and he
will fo apply the fum as to produce the
‘greateft effe@t. This confideration will
lead him to make the application to the
tranfa@ed fum ; for if the tranfac&ion be
in any degree lucrative, the debtor will
lofe more by its becoming ineffectual;” than
the creditor will by wanting the interim ufe
of the money due to him without intereft.
But then, the benefit ought not to lie all
on one fide; and therefore equity rules,
that the debtor, who gets the whole bene-
fit of the application, ought 1o pay intereft
for the feparate fum; which brings mat-
ters to a perfe@ equality between them.
For the fame reafon, if the application be
made to the debt not bearing intereft, the
tranfaction ought to be made effe@ual,
notwithftanding the term appointed for
paying the tranfaéted fum be elapfed.
Fourth
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Fourth cafe. Suppofe the one debt is
{ecured by adjudlcatlon the legal of which
is near expiring, and the other is a debt
not bearing intereft. And, to adjuft the
cafe to the prefent fubje®, we fhall alfo
fuppofe, that the legal of an adjudication
expires ipfa facto without neceflity of a de-
clarator. Anindefinite payment here ought
to be applied for extinguithing the ad]ud1-
cation. And, for the reafon given in the
preceding cafe, the feparate debt ought to
bear intereft from the time of the indefinite
payment. -

Fifth cafe. An heir of entail owes two.
debts to the fame creditor; the one a debt
contraéted by the entailer not bearing in-
tereft, the other a debt bearing intereft
contracted by the heir, which may found
a declarator of forfeiture againit him. An
indefinite payment ought to be applied to
the firft-mentioned debt, becaufe it bears
not intereft : for with regard to the heir’s
hazard of forfeiture, the forfeiture‘,ﬁ which
cannot be made effe¢tual but by a procefs
of declarator, may be prevented by pay-
ing the.debt. And the difliculty of pro-
curing money for that purpofe, 1s an event

toQ.
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too diftant and too uncertain to be regard-
ed in forming a-rule of equity. |

‘Sixth cafe. Neither of the debts bears
intereft; and one of them is guarded by a
penal irritancy, feu-duties for example,.
due more than two years. In this cafe,
the feu-duties ought to be extinguifhed
by the indefinite payment; becaufe fuch
application relieves the debtor from a decla-
rator of irritancy, and is indifferent to the
creditor as both debts are barren. . Nor will
it be regarded, that the creditor’is cut out
of the hope he had of acquiring the {ub-
jec by the declarator of irritancy ; becaufe
in equity the rule holds without exception,
Quod potior debet ¢ffe conditio ejus qui certat
de damno evitando, quam ejus qui certat de lu-
cro captando. |

Seventh cafe. If there be a cautioner
in one of the debts, .and neither debt bear
intereft, the indefinite payment ought un-
doubtedly to be applied for relieving the
cautioner. Gratitude demands this from
the principal debtor, for whofe fervice fole-
ly the cautioner gave his credit. It may
be more the intereft of the creditor to have
the application made to the other debt,
~which is not fo well fecured : but the

debtor’s
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debtor’s connection with his cautioner is
more intimate than with his creditor; and
equity refpects the more intimate con-
‘netion as the foundation of a ftronger
duty. , '
‘Eighth cafe. Of the two debts, the one
is barren, the other bears intereft, and is
fecured by a cautioner. , The indefinite
payment ought to be applied to the debt
that bears not intereft, The delaying
payment of fuch a debt, where the credi-
tor gets nothing for the ufe of his money,
is a pofitive a¢t of injuftice. On the other
hand, there is no pofitive damage to the
cautioner, by delaying payment of the
debt for which he ftands engaged. There
is, it is true, a rifk ; but feeing the cau-
tioner makes no legal demand to be relie-
ved, it may be prefumed that he willingly
fubmits to the rifk.

~ Ninth cafe. One of the debts is a tran{=
aéted fum that muft be paid at a day cer-
tain, otherwife the tranfaction to be void :
“oritisafum which muft be paid with-
out delay, to.prevent an irritancy from
" taking place. The other is a bonded debt
with a cautioner, bearing intereft. - The
indefinite payment muit be applied to

1 . make
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make the tranfation effe€tual, or to pre-
vent the irritancy. For, as in the former
cafe, the intereft of the creditor, being
the more fubftantial, is preferred before
that of the cautioner; fo, in the prefent
cafe, the intereft of the debtor is for the
fame reafon preferred before that of the

cautioner.

Tenth cafe. An indefinite payment
made after infolvency to a creditor in two
debts, the one with, the other without a
cautioner, ought to be applied proportio-
nally to both debts, whatever the nature
or circumftances of the debts may be: for
here the creditor and cautioner being e-
~qually certantes de dammo evitando, ought
to bear the lofs equally. It 1s true, the
debtor is more bound to the cautioner
who lent his credit for the debtor’s benefit,
than to the creditor who lent his money
for his own benefit; but circumftances
of this nature cannot weigh againft- the
more fubftantial intereft of preventing lofs

and damage.

VoL L, 3 G

SECT.
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S E C T. I

f)}jig/?ice of common law with refpect to rent
" levied indefinitely.

Y the common law of this land, a cre~
ditor introduced into pofleflion upon

a wadfet, or upon an aflignment to rents,
muft apply the rent he levies toward pay-
ment of the debt which is the title of his
pofleflion ; becaufe for that very purpofe
is the right granted. Rent levied by exe-
cution, upon an adjudication for example,
muft for the fame reafon be applied to the
debt upon which the execution proceeds.
Rent thus levied, whether by confent or
by execution, cannot be applied by the
creditor to any other debt however unex-

ceptionable,

| But this rule of common law may in
fome cafes be rigorous and materially un-
juft; to the debtor {fometimes, and fome-
times to the creditor. 1If a creditor in pof-
feflion by virtue of a mortgage or impro-
per wadfet, purchafe or fucceed to an ad-
judication of the fame land, it is undoubt-

edly
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edly the debtor’s intereft that the rents be
applied to the adjudication, in order to
prevent expiry of the legal, not to the
wadfet which contains no irritancy nor
forfeiture upon failure of payment. But
if the creditor purchafe or fucceed to an
infeftment of annualrent, upon which a
great fum of 'intereft happens to be due,
it is beneficial to him that the rents be a-
fcribed for extinction of that intereft, ra-
ther than for extinction of the wadfet-
fum which bears intereft. Thefe applica-
tions cannot be made, either of them, up-
on the principles of caommon law; and
- yet material juftice requires fuch applica-
tion, which is fair and equitable weigh-
ing all circumftances. No man of can-
dour in pofleflion of his debtor’s land by
a mortgage or improper wadfet, but muft
be athamed to apply the rents he levies to
the wadfet, when he has an adjudication,
the legal of which is ready to expire. And
no debtor of candour but muft be afha-
med to extinguifh a debt bearing intereft,
rather than a debt equally unexceptionable

that is barren.
Equity therefore fteps in to corre the
appreflion of common law in fuch cafes;
3G 2 and
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and it is lucky that this can be done by
rules, without hazard of making judges
_arbitrary. Thefe rules are delineated in
the fetion immediately foregoing; and
they all refolve into a general principle,
which is, ¢ That the judge ought to apply
“ the rents {o as to be moft equal with re-
+ ¢ {pect to both parties, and fo as to pre-
“ vent rigorous and hard confequences on
“ either fide.” '
But this remedy againft the rigour of -
common law, ought not to be confined to
real debts that intitle the creditor to pof-
fefs. In particular cafes, it may be more
beneficial to the debtor or to the creditor,
without hurting either, to apply the rents
for payment even of a perfonal debt, than
for payment of the debt that is the title of
pofleflion. What if the perfonal debt be
a-bulky fum, reftrited to a leffer fum up-
on condition of payment being made at a
day certain? It is the debtor’s intereft
that the rents be applied to this debt in
‘the firft place; as, on the other hand, it
1s the creditor’s intereft that they be ap-
plied to a perfonal debt which is barren.
A court of equity, difregarding the rigid
principles of common law, and confider-
ng
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ing matters in the view of material ju~
“ftice, reafons after the following manner,
A perfonal creditor has not accefs to the
rents of his debtor’s land till he lead an
“adjudication. But if the creditor be al-
ready in pofleflion, an adjudication is un-~
“neceflary : fuch a title, it is true, is re-
quifite to complete the forms of the com-
mon law ; but equity difpenfes with thefe
forms, when they ferve no end but to load
~ the parties with expence. And thus where
the queftion is with the debtor only, e-
quity relieves the creditor in pofleflion
from the ceremony of leading an adjudi-
cation upon his feparate debt: and no per-
fon can hefitate about the equity of a rule,’
that is no lefs beneficial to the debtor by
relieving him from the expence of legal
execution, than to the creditor by relie-
ving him from trouble and advance of
money. Thus an executor in pofleflion,
is by equity relieved from the ufelefs cere-
mony of taking a decree againft himfelf
for payment of debt due to him by the
deceafed : and for that reafon, an execu-
tor may pay himfelf at fhort-hand. In
- the fame manner, a wadfetter in pofieflion
of his debtor’s land, has no qccafion to

attach
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attach the rents by legal execution for pay-
ment of rany feparate debt due to him by
the ‘proprietor: his pofleflion, by con-
firu@ion of ‘equity, is held.a good title;
and by that conftrucion the.rents are held
to be levied indefinitely ; which makes
way. for the queftion, To which of the
debts they ought to be imputed. The
fame’ queition may occur where pofleffion
is attained by legal execution, without
‘confent of the debtor. A crediter, for ex-
ample, who enters into pofleflion by wvir-
tue of an adjudication, acquires or fuc-
ceeds to perfonal debts due by the fame
debtor : thefe, in every queftion with the
debtor himfelf, are juftly held to be titles
of pofleffion, to give occafion for:the que-
ftion, To what particular debt the rent

thould be imputed. |
Having {aid fo much in general, the in-
terpofition of equity to regulate the va-
rious cafes that belong to the prefent fub-
jedt, cannot be attended with any degree
of intricacy. The road is in a good mea-
fure paved in the preceding fection ; for
the rules there laid down with regard to
debts of all different kinds, may, with ve-
vy little variation, be readily accommoda-
ted
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ted to the fubje® we are now handling.
For the fake, however, of illuftrating a
fubje@ that is almoft totally overlooked-
by our authors, I thall mention a few rules
in general, the application of which to
particular cafes will be extremely eafy.
Let me only premife what is hinted a-
bove, that the creditor in pofleflion can
ftate no debts for exhaufting the rents,
but fuch as are unexceptionably due by’
the proprietor : for it would be againft e-
quity as well as againft common law, that
any man fhould be proteted in the pof-
feflion . of another’s property, during the
very time the queftion 1s depending, whe-
ther he be or be not a creditor. Let fuch
debts then be the only fubje& of our {pe-
culation. And the firft rule of equity is,
That the imputation be fo made, as to
prevent on both hands irritancies and for-
feitures. A fecond rule is, That, i par:
caju, perfonal debts ought to be paid be-
fore thofe which are fecured by infeft-
ment. And thirdly, with refpe& to both
kinds, That fums not bearing intereft be
extinguithed before fums bearing intereft.
It is laid down above, that where the
legal of an adjudication is in hazard of ex-

piring,



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15%@%99 424

424 ‘'TRANSACTIONs BETWEEN B.I.

piring, equity demands, that the rents be
~ wholly aferibed to the adjudication. But
it may happen in fome inftances. to be
more equitable, that the creditor be privi-
leged to apply the rents to the bygone in-
tereft due upon .his feparate debts: and
this privilege will be indulged him, pro-
vided he renounce the benefit of an expired
legal.

The foregoing rules take place between
creditor and debtor. A fourth rule takes
place among creditors. The creditor who
attains pofleflion by virtue of a preference
decreed to him in a competition with co=~-
ereditors, cannot apply the rents to any
debt but what is preferable before thofe
debts which by the other creditors were.
produced in the procefs of competition :
for after ufing his preferable right to ex~
clude others, it would be unjuft to apply
the rents to'any debt that is not effeGtual
againft the creditors who are excluded.
This would be taking an undue preference
upon. debts that have no title to a prefer-
ence. - .

Hitherto I have had nothing in view
but the pofleflion of a fingle fund, and the
rules for applying the rent of that fund

I where
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where the pofleflor hath claims of different
kinds. But, with very little variation, the
foregoing rules may be applied to the more
involved cafe of different funds. A cre-
ditor, for example, upon an entailed eftate,
has two debts in his perfon; one contra@-
ed by the entailer, upon which an adjudi-
cation is led againft the entailed eftate;
another contralted by the tenant in tail,
which can only affe¢t the rents during his
life. It is the intereft of the fubfltitutes,
that the rents be imputed toward extinction
of the entailer’s debt, becaufe they are not
liable for the other. The intereft of the
creditor in poffeflion upon his adjudica-
tion is dire@ly oppofite : it is his intereft
that the perfonal debt be firft paid, for
which he has nc fecurity but the rents du-
ring his debtor’s life. Here equity is clear-
ly on the fide of the creditor : he is certans-
" de damno evitando, and the fubftitutes de Iu-
cro captands. And this coincides with the’
fecond cafe ftated in the foregoing fection.
of indefinite payment. |

Vor. L. 3H  CHAD
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¢ H A P VI

.what is imperfeét in common law with
refpect to a procefs,

E Nder the thelter. of common law, ma=
. ny a& unpru,dentl) ,  many,. mdc—;,
ccntly, and not a few act a,gcun,ft (;anmeg}cs
and, moral hone(‘ty Tne two firft are rex
preffed by cenfure, pubhc and prlvatc.,
“the laft, a more ferlous matter, is repreifed
by a court of equiry ; Whlch will not fuf-
tain ezrhcr a claun or a defence agamﬁ
confuc*xce, however well founded it may
he at common laW The party wﬂl be re-
pelwd perfirals objectione from mﬁﬁmg on,
his claim or defence, ,'Thxs perfonal - Ob;-;
jection 15 with refped ta l;he purfuer the
}};me with whaths termcd exceptio doli in
the uqnmn law, I proceced to examples;
gnd firft of the perf"on l cbjection againft a
glaimant.”  An informal relaxation of a,‘
~debron

;H‘
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debtor denounced rebel on a horning, is no
relaxation ; and ‘therefore will not prevent
fingle efcheat. But the creditor on whofe
hormng the efcheat had fallen, craving
preference on the efcheated goods; it was
objected, That he had confented to the re-
'laxatlon, which removed the mfornnht y
4s to him ; and that equity will not fuffer
him to a& againft his own deed. The
court accordingly excluded him perfonali
objectione from quarrelling the relaxation *.
In a competition between two annualrent-
ers, the firlt of whom was bound to the o-
ther as cautioner; it was objected to thé
firft claiming preference, That it was a-
gainft confcience for him to ufe "his pre-
ferable infeftment againft a creditor whofe
debt he was bound to pay. The court re-
fufed to fuftain this perfonal obje@ion;
leaving the fecond annualrenter to infift
perf‘onally againft the firft as cautioner 7.
"This was a&ing as a court of common law;
not as a court of equity. The preferable

* Forbes, 1oth February 1"10, Wallage contra \,xudx
tors of Spot.

1 Forbes, 28th Jane 1§11, Baird contra Mortimer,

3 H a2 annual-
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annualrenter ought to have been barred
perfonals objeltione from obftru&ting execu-
tion for payment of a debt, which he him-~
felf was bound to pay as cautioner. In
the Roman law, he would have been bar-
red by the exceptio doli.

Next as to perfonal objections of this
kind againft defendants. A cautioner for
a curator being fued for a fum levied by
the curator, the cautioner objeted, That
the perion for whom he ftands bound as
cautioner could not be curator, as there
is a prior a& of curatory ftanding unre-
duced. An endeavour to break loofe from
a fair engagement being againft confcience,
the cautioner was repelled perfonali ob-
Jectone from infifting in his obje@ion *,
A verbal promife to difpone land is not
made effetual in equity; becaufe a court
of equity has no power to overturn com-
mon law, which indulges repentance till
writ be interpofed. But a difponee to
land infifting upon performance, the dif-
poner objected a nullity in the difpofition.
He was barved perfonali objectione from

* Durie, 5th December 1627, Rollock contra Crof-
bies, '

pleading
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pleading the objetion, becaufe he had
verbally agreed to ratify the difpofition *,

There is one cafe in which the perfonal
objection cannot be liftened to, and that
is, where an objeGtion is made to the pur-
{uer’s title, The reafon is, that it is pars
Judicis to advert to the purfuer’s title, and
never to fuftain procefs upon an infuffi-
cient title, whether objeced to or not.
Thus, againft a poinding of the ground,
which requires an infeftment, it being ob-
jeed, That the purfuer was not infeft, it
'was an{wered, That the defendant, who is
fuperior, has been charged by the purfuer
to infeft him; and that the defendant
ought to be barred perfonal: objectione from
pleading an objecion arifing from his own
fault. The court judged, That it is their
duty to refufe action, unlefs upon a good
title; and that no perfonal obje&ion a-
gainft a defendant can fupply the want of
a title t.

* 22d February 1745, Chrilties contra Chriftie.

t Durie, 20th June 1629, Laird Touch contra Laird
Hardiefmill; Stair, Gosford, 25th June 1668, Heriot
contra Town of Edinburgh,
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