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[Duff's Feudal Comv. 334 ; Menzies Comv.
728 ; M. Bell’s Conv. ii. 1012 ; M‘Laren on
Wills, i. § 993 ; Rankine on Land-Ouner-
ship, 569, 881.] See Destination. Records.
Institute. [ Propulsion. Mansion-House.
Minerals. Thellusson Act.]

[ENTIRETIES. In English law, if
lands are given to husband and wife, and
their heirs, they are not joint tenants,
being in law one person, but they take by
entireties; that is, neither can dispose of
any part of the land without concurrence
of the other, and if they do not agree in
making a disposition, the survivor takes
the whole; Sweet’s Law Dict.)

ENTRY OF AN HEIR. In feudallaw,
this term is applied to the entry of the
heir of the vassal with the superior. On
the death of the vassal the property, or
dominium wutdle, according to feudal prin-
ciples, returns to the superior, by whom
it must be again giverr out to the heir of
the vassal, before he can complete a feudal
title as heir to his predecessor. It is not,
however, optional to the superior to refuse
an entry ; on the contrary, he is bound to
grant a warrant for infefting the heir in
the dominium utile to which he has suc-
ceeded. The persor whom the superior is
obliged so to enter is the heir pointed out
by the original investiture, that is, by the
charter, in virtue of which the dominium
utile is held of the superior. The charter
is msually conceived in favour of the vassal
and his heirs whomsoever ; and in that
case, the legal destination is followed, and
the heir-at-law is the person whom the
superior is bound to enter. "Where, again,
a special destination is contained in the
charter, it is the heir of that destination
whom the superior is bound to receive as
his vassal. In either case, the proper legal
evidence of the heir’s title to receive an
entry is a service as heir to his predecessor
in the particular character pointed out by
the investiture; although the superior, if
he chooses, may proceed on his private
knowledge of the heir’s propinquity, and
give a precept for infefting him without
requiring a service. The heir's entry is
completed by infeftment [on a decree of
service, or on a writ of clare constat
granted by the superior.] The considera-
tion or fee to which the superior is entitled
for this transmission of the property is
called the casualty of relief. Its amount
is regulated by the reddendo clause in the
original charter; and it is almost invari-
ably fixed at a double of the feu-duty;
that is, the heir, on receiving from the

superior the warrant of infeftment, pays
him a sum equal to one year’s feu-duty as
relief-duty. See Relief. See also Superior
and Vassal. Charter.  Clare Constat.

Charge against Superiors. Heir. Service.

Infeftment. Beneficium Inventarii.

ENTRY OF A PURCHASER. The
entry of a purchaser of an heritable sub-
ject, like the entry of an heir, is eompleted
by infeftment, either proceeding on the
warrant of the seller’s superior, or recognised
and confirmed by him. See Disposition.
Composition. Base Right. Confirmation.
Restgnation.  Consolidation. Inmfeftment.
[ Conveyancing.

EPISCOPACY; that form of church
government in which diocesan bishops are
established, as distinct from, and superior
to, priests and presbyters. Encyc. Brit.

EPISCOPALIAN. In Scotland, persons
professing the religion of the Church
of England are called episcopalians, in
contradistinction to presbyterians, and the
members of other religious persuasions,
whose form of church government does
not recognise the authority of bishops.
The Toleration Act, 10 Anne, c. 10,
authorises episcopalians to meet for divine
worship according to the liturgy of the
Church of England; and, by the same
statute, clergymen of that persuasion are
permitted to perform the ceremony of
marriage in Scotland, and to administer the
sacraments. But political considerations
rendered it necessary to put the toleration
thus granted under such regulations as
might prevent danger to the State; and,
accordingly, the statutes 10 Anne, c. 10,
and 32 Geo. IIL c. 63, contain sundry
provisions for preserving the purity of this
form of worship, and for securing the
ministry of pastors well affected ta the
Government. The leading statutory pro-
visions on this subject are, 1s¢, That the
pastor must have received holy orders from
a Protestant bishop of the Church of
England or Ireland, and have subscribed,
before officiating, the oaths of allegiance
and abjuration, and the assurance, along
with the thirty-nine articles of the Church
of England. 2dly, The congregations or
assemblies for worship must meet with
doors unfastened—any meeting where five
or more persons besides the household (if
the meeting be in a private house) assemble
to hear divine service performed by a
pastor of this communion, being deemed
an episcopal meeting-house within the
meaning of the statutes. 3dly, The
statutes require the clergyman to pray for
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the king by name, and for the royal family,
in the form prescribed by the liturgy of
the Church of England. The statutory
penalties are fine, imprisonment, or trans-
portation; but the political necessity which

dictated -many of those enactments having.

ceased, the details of the several statutes
are now of less importance. Episcopacy,
as the national religion in Scotland, was
finally abolished by the act 1689, c. 3.
See Hume,i. 579; Hutch. Justice of Peace,
B. iii. c. 15; [Innes on Creeds. See Church
Judicatories.

EQUIPOLLENT; is a term sometimes
used in legal phraseology to signify equiva-
lent, or similar in effect. Thus, for example,
where statute or express paction has pre-
scribed a particular form or ceremony to
be observed, equipollents, as they are
termed, are, in the ordinary case, inad-
missible; that is, acts tantamount in effect
will not be accounted legal compliance
with the prescribed form. ~

EQUITY. Equity, in its more enlarged
acceptation, has been correctly termed the
soul and spirit of all law—positive law
being construed by it, and rational law
made by it. But, in a more limited sense,
aud (although somewhat incorrectly) as
contrasted with law, equity is defined to
be the correction of that wherein the law,
by reason of its universality, is deficient.

In the latter sense, it is said to be the

province of equity to extend the words
of the law to cases similar in principle,
although not within the letter of the law,
or to qualify the rigour of the law, where a
literal construction of it might lead to un-
foreseen and inequitable consequences. But
although, generally speaking, a distinction
such as this has been, to a certain extent,
recognised between pure law and equity,
nothing can be more erroneous than the
idea, sometimes entertained, that equity is
administered at the discretion of the judge,
according to the particular circumstances
of each case, without regard to rules or
precedents. On the contrary, wherever
the dispensation of justice has made any
progress, equity, whether it be administered
in a court specially constituted for the
purpose, or dispensed, along with law, in
the supreme civil court, must, in order to
attain the ends of justice, be governed in
its application by an inflexible regard to
legal principle, as well as to judicial pre-
cedents ; otherwise, as has been justly
observed, “it would be above all law,
either common or statute, and be a most
arbitrary legislator in every particular

case.” The distinction between law and'

equity, as administered in separate courts,
seems to be peculiar to England; and
although there can be little doubt that the
equitable jurisdiction of the Court of
Chancery in that country was originally
of the nature of a legislative correction of
the rules of law, emanating from the
Sovereign as the fountain of justice, yet
it is obvious that such a tribunal is not
suited to a period when the principles of
legislation and the art of administering
justice come to be better understood.
Hence it may almost be said that the
ancient distinction between law and-equity
as administered in England no longer
exists; but that justice, whether under
the name of law or equity, is dispensed, not
according to arbitrary or fluctuating rules,
depending upon the conscience or discretion
of any individual, but under an artificial
system of great perfection, in which the

principles of rational and enlightened.

Jjurisprudence are brought into full and
efficient operation; in a manner eminently
calculated to give stability and permanence
to the law of England. In Scotland, the
Court of Session, as the supreme civil
court of the country, combines in itself all
the functions of the English courts, both
of law and equity. The doctrine of the
Scotch institutional writers is, that the
Court of Session is a court of equity as
well as of law, abating the rigour of the
law, and giving aid where no remedy could
be had in a court of pure law. This
equitable power is, in Scotland, called the
nobile officium of the court, a - term derived
from the Roman law. The nobile officium
or judicium nobile of the Roman law was
the power vested in the preetor, in virtue
of which he exercised a species of legis-
lative control over the law; and, in like
manner, the nobile offictum of the Court of
Session seems originally to have encroached

considerably on what may be considered

as more properly the province of the legis-
lature. But now the equitable jurisdiction
of the Court of Session is governed by
well-defined principles, and with all the
regard usually had in Scotland to pre-
cedents. The examples of the exercise
of this jurisdiction most frequently given,
are those cases in which the court inter-
poses to modify exorbitant conventional
penalties, or to permit legal or conventional
irritancies to be purged at the bar, or the
like; or where, in the exercise of its paternal
authority, the court interferes in extra-
ordinary circumstances, by interdict or
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otherwise, for the protection of the property
or rights of individuals. Hence, Scotch
authorities have defined equity to be the
favourable modification of the'law, whether
it be that to which the parties limit them-
selves in their covenants, or the general law
of the nation. At the same time, every
one interested in preserving the purity of
the law must deprecate any approach to
an union of the legislative and judicial
functions; and, as a protection against such
a danger, it is of much importance to avoid
the too hasty adoption of what have been
termed ¢ principles of equity,” which, how-
ever -well fitted they may be for the
consideration of the Legislature, generally
do more harm than good, when permitted
to influence the determinations of a court
of justice. See Stair, B. iv, tit. 3, § 1;
Bank. B. iv. tit. 7, § 22; B. iv. tit. 45,
§ 149 ; Ersk. B. i. tit. 3, § 22; Ross’'s Lect.
i. 360; Blackstone, i. 61, 91; iii. 426;
where an exposure will be found of the
errors into which Lord Kames has fallen in
his “Principles of Equity.” See Law.
[Nobile Officium.) .

ERASURES. Deeds or other formal
writings erased in substantialibus are not
deemed probative; and such defects are
not suppliable by parole evidence. [Where
the erasure occurs in a less material part of
the deed, there being no fraudulent inten-
tion, and the essentials being left still
intelligible, and capable of being carried
into effect, the vitiated word or clause is
merely held pro non scripto. See Cat-
tanack’'s Tr. 25 June 1884, 11 R. 972.
In either case, if it be mentioned in the
deed itself that certain words were super-
induced on an erasure before subscription,
the defect is cured, and the words are
allowed full effect. By 6 & 7 Will. IV. c.
33, erasures in instruments of sasine and of
resignation ad remanentiam, if made before
registration and without fraudulent intent,
do not affect their validity. This provision
is now made applicable to all instruments ;
31 & 32 Vict. c. 101, § 144, Nor can a
recorded deed now be challenged on the
ground that any part of the record of such
deed is written on erasure, unless fraud be
proved ; 37 & 38 Vict. c. 94, § 54. A
testator’s signature, written on an erasure,
is good, unless otherwise proved to be
invalid; Brown, 9 March 1888,15 R. 511;
see also Grant, 27 Feb. 1849, 11 D. 860.
See Stair, B.iv. tit. 42, § 19; Ersk. B.
iil, tit. 2, § 20;] Bell's Com. i. T17 ; Bell’'s
Prine. §§ 344, 872, 875; Ross’s Lect. i.
145; [Dickson on Evidence, i. § 876 ;

[Menzies' Conv. 127 ; M. Bell’s Conv. i. 68,
671. See Deed. Testing Clause. Error.
Vitiation. Deletion.]

ERECTARE essonia ab aliguo facto,; to
reckon, esteem, or judge essonzies, or accusa-
tions made by any person. Skene, k. t.

ERECTION, LORDS OF. Those of
the nobility, or others of the laity, to
whom, after the Reformation, the king, jure
coronee, made grants of the lands or tithes
which had formerly belonged to the Popish
ecclesiastical establishment, were called
Lords of Erection, and sometimes titulars
of the tithes ; because, under their grants,
they had the same rights to the erected
benefices, both lands and tithes, which
were formerly vested in the monasteries or
other religious houses. Those grants were
made under the burden of providing com-
petent stipends to the reformed clergy, an
obligation which, prior to the dates of the
decrees-arbitral by Charles I. in 1629, was
much neglected by the grantees. See
Stair, B. ii. tit. 8, § 35; Ersk. B. ii. tit.
10, § 18 ; Connell on T'ithes, i. 98, 113 et
seq. ; Bell's Princ. § 1147. [See Teinds.]

ERECTION OF A BARONY. See
Barony.

ERROR. Anerrorinany essential point
vitiates a contract ; because those who err
as to the substance of their agreement have
not interposed that consent on which the
validity of all contracts depends. This
rule applies whether the error regard the
person of one or other of the contracting
parties, or the subject-matter of the con-
tract; but if the error be in accidental
qualities merely, the contract is valid.
[See Stewart v. Kennedy, 29 June 1889.]
Error calculy may always be rectified,
because it must be presumed that the
parties never intended to consent to an
error of this description. [See Brown, 12
July 1849, 11 D. 1330; M‘Laren, 22 Feb.
1862, 24 D. 577. As to clerical error, see
N.B. Insurance Co. 1 Nov. 1864, 3 Macph.
1; Johnston, 16 June 1865, 3 Macph. 954 ;
see also Glasgow Feuing Co. 11 March
1887, 14 R. 610. To entitle a party to
an issue of essential error, he must specify
the particular kind of error on which he
founds; Ritchie, 13 Jan. 1866, 4 Macph.
292; Munro, 14 Feb. 1874, 1 R. 522;
Yeatman, 17 Nov. 1877, 5 R. 179. The
error, may be proved prout de jure (infra,
p- 415 @), even when the payment was by
bill; Balfour, 9 Feb. 1877, 4 R. 454. See
Condictio Indebiti. In a poor-law question,
an adwmission of liability made in error as to
fact, and acted on for a length of time, was
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[not allowed to be opened up; DBeattie, 15
Jan. 1875, 2 R. 330 ; Young, 9 Feb. 1877,
4 R. 448. The question, how far error in
point of law invalidates a econtract has
occasioned much discussion. The doctrine
of the institutional writers, which has been
followed in several decisions, is that in
certain circumstances redress may be given
even for payments made in error in point of
law; Ersk. B.iil. tit. 3, § 54; Sterling, 1773,
M. 2930; Carrick, 1778, M. 2931. But in
regard to the payment of money, the House
of Lords, in Wilson, 7 Dec. 1830, 4 W. & S.

398, and Dixon, 7 Sept. 1831, 5 W. & S..

445, laid down the broad rule that a person
paying under a mistake in point of law,
cannot recover. This rule, however, does
not extend to the homologation of a deed
by a party in ignorance of his legal rights;
Douglas, 30 June 1859, 21 D. 1066 ; nor
to a discharge granted by a party in ignor-
ance of his rights, and therefore sine causa,
Dickson, 17 Feb. 1854, 16 D. 586; Purdon,
19 Dec 1856, 19 D. 206 ; nor to the elec-
tion of legitim by a person who erroneously
understood that she would be entitled to
the whole of it; Inglis Trs. 31 May 1887,
14 R. 740. In Dickson, doubts were ex-
pressed whether, even in a case of proper
condictio tndebiti, the question is eonclu-
sively settled by the dicta of the House of
Lords in Whilson and Dixon, supra, the
doctrine referred to not having been matter
of express decision in either of these cases.
See also dicta in Mercer, 6 March 1871, 9
Macph. 618 (affd. on special ground, 10
Macph. (H.L.) 39). It is not probable,
however, that the court would, in ordinary
circumstances, ordain restitution of money
paid under a mistake in law. In the
brocard Ignorantia juris haud excusat, “the
word jus is used in the sense of denoting
general law, the ordinary law of the country.
But when the word jus is used in the sense
of denoting a private right, that maxim has
application. Private right of ownership is
a matter of fact; it may be the result also
of matter of law; but if parties contract
under a mutual mistake and misapprehen-
sion as to their relative and respective
rights, the result is that that agreement is
liable to be set aside as having proceeded
upon a common mistake;” per Lord West-
bury, in Cooper, L.R. 2 H.L. 149. 1In
case of any error or defect in any instru-
ment, or in the recording of any deed or
conveyance or instrument, or in any war-
rant of registration, or in the recording
thereof, it is competent to make and record
the same anew; 31 & 32 Vict. ¢ 101,

e
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[§ 143.] See Stair, B. i tit. 10, § 13, and
B. iv. tit. 40, § 24; More’s Notes, xiv.;
Bank. B. i. tit. 23, § 63; Ersk. B. iii. tit.
1,§ 16; Bell’s Com. i. 313 ; Bell's Princ.
§ 11, 534, 879; Brown on Sale, 153;
Kames' Equity, 92, 179, 296; [Menzies
Conw. 66 ; M. Bell’s Conv. i. 167; Mackay's
Prac. ii. 141; Pollock on Contract, 390 ;
Anson on Contract, 125; Law Quarterly
Review, 1. 298. See Ignorantia Juris.
Ezecuted and Erxecutory. Interlocutor.)

ERROR, SUMMONS OF. Where one
was served heir to a deceased person while
a nearer heir existed, the erroneous service
was formerly in use to be set aside by a
process, commencing with what was called
a summons of error; in which the pursuer,
on the ground that he was a nearer heir
than the person wrongfully served, craved
that the service, and all following on it,
might be reduced, and the inquest who
served found to have erred. The summons
was drawn in Latin. Of old, the reduc-
tion of services was proceeded in by an
assize of error, or grand inquest of landed
gentlemen, on a precept out of Chancery;
the object of the proceeding being, not
only to set aside the service, but to have
the former inquest punished under the
act 1471, c. 47, as femere jurantes super
asstsam. Such was also the practice as to
inquests in criminal causes; but assizes of
error, having been included in the list of
grievances presented to William IIL. by
the states of the kingdom in 1689, have
not been used since the Revolution. And
now, instead of a summons of error, an
erroneous service is set aside in an ordi-
nary action of reduction in the Court of
Session. Mackenzie's Inst. B. iv. tit. 1,
§ 8 ; Stasr, B. iii. tit. 5, § 43; Bank. B. iii.
tit. 5,§ 92; Acts of the Estates of Scotland,
c. 18.  See Service of Heirs.

ERROR, WRIT OF. A writ of error is
an English law term, signifying a commis-
sion to the judges of a supreme court, by
which they are authorised to examine the
record upon which a judgment was given
in an inferior court; and, on such examina-
tion, to affirm or reverse the same accord-
ing to law. Tomlins Dict. h. ¢t. [This
mode of review is still in wse in criminal
cases ; see Stephen’s Digest of Crim. Pro-
cedure, art. 303. In civil cases, proceedings
in error have, as a general rule, been abol-
ished, and appeal substituted as the mode
of review. Sweet’s Law Dict.]

ESCAPE; is a secret or a violent eva-
sion out of lawful custody or confinement.
Those who aid or assist persoms committed
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for capital crimes in escaping or attempting
to escape, though they succeed not, are
guilty of felony, and punishable by trans-
portation [now penal servitude] for seven
years. If the prisoner be committed for
a minor offence, or for debt, those aiding
him in his escape, or in attempting to
escape, besides being civilly liable for the
debt, where the imprisonment is for debt,
are guilty of a misdemeanour, and punish-
able by fine. The prosecution must be
commenced within & year after the offence;
16 Geo. IL. ¢. 31. The offence of assisting
a prisoner of war to escape either out of
prison or from the limits to which he is
confined by his parole, is punishable arbi-
trarily at common law; and,! by statute,
the punishment is made transportation
[now penal servitude] for life, or for
fourteen or seven years. The crime is
committed although the prisoner, after his
escape, may have been prevented, by arrest
or otherwise, from leaving the country ; 52
Geo. IIL c. 156 ; Hume, i. 527, note 3.
A messenger-at-arms, who, through negli-
gence or collusion, allows a debtor to
escape after he has, or might have, taken
him into custody, will be liable for the
debt in the caption, provided the escape
has not been effected by means of violence
or resistance sufficient to overpower the
messenger and his assistants. See Bank.
B. i tit. 10, § 196; Ersk. B. iv. tit. 3,
§ 14; Stair, B. iv. tit. 48, § 20; More's
KNotes, exxi., ceexxil. ; Bell's Com. ii. 438.
See Prison.  Breaking of Prison.
ESCHEAT; from the French word
échoir, to fall, signifies any forfeiture or
confiscation whereby a man’s estate, herit-
able or moveable, or any part thereof, falls
from him. Single escheat is the forfeiture
to the Crown of one’s moveable estate, in-
curred not only on conviction of certain
crimes, but which, until 1748, followed
upon denunciation for non-payment or
non-performance of & e¢ivil debt or obliga-
tion. Liferent escheat is the forfeiture to
the superior of the annual profits of the
vassal’s lands during his life, or while he
remains unrelaxed, which, in like manner,
formerly fell when a denounced debtor
had remained year and day at the horn,
unrelaxed. A total forfeiture to the Crown
of all one’s property, heritable and move-
able, is & penalty which, in Scotland, is
peculiar to the crime of high treason. By
20 Geo. IL c. 50, the casualties of single
and liferent escheat, incurred by horning
and denunciation for civil debts, were
abolished. But both single and liferent

escheats are still incurred in the case of
crimes. Thus single escheat is one article
of the statutory pains of deforcement,
bigamy, perjury, and some other offences.
It also falls upon denunciation following
on a sentence of fugitation or outlawry;
and, if the rebel remain a year in this
condition, the liferent escheat falls to his
superior—not, however, as a punishment
for the crime with which he is charged,
but on account of his contumacy and
rebellion, in failing to appear and underlie
the law. Single escheat also follows every
sentence for a capital crime; and in case,
after sentence, the convict should make
his escape, there seems to be ground for
holding that, until he surrender himself to
justice, his liferent escheat will accrue to
his superior. [Although the liferent falls
by the casualty of liferent escheat, the fee
still remains in the vassal, and may be
disposed of by him in any way which does
not prejudice the party entitled to the
liferent escheat; Macrae, 27 June 1839,
M‘L. & Rob. 645. Escheat does not now
follow on & conviction of treason or felony
in England; 33 & 34 Vict. .c. 23.] See
Mackenzie's Inst. B, ii. tit. 5, § 23 ; Stair,
B. iil. tit. 2, § 15; More's Notes, cecxi.;
Bonk. B. iil. tit. 3, §2; Ersk. B. ii. tit. 5,
§ 53; Hume, i. 546; ii. 271, 482, 492,
Bell’s Princ. § 730; Ross's Lect. 1. 274;
Jurid. Styles, ii. 696; iii. 194-6 (2d edit.);
Kames Stat. Low Abridg. h. t.; [Menzies
Conw. 511, 526 ; M. Bell's Conv. i. 539,
627].5;] See Denunciation. Fugitation.
[ESCROW ; in English law, a writing
under seal delivered to a third person, to
be delivered by him to the person whom it
purports to benefit, upon some condition.
On performance of the condition it becomes
an absolute deed; but if the condition be

-not performed, it never becomes a deed.

Wharton’s Lezg

ESPOUSALS. Espousals, or sponsalia,
are a contract or mutual and solemn en-
gagement between a man and a woman to
marry each other. By the law of Scotland
all promises of marriage, whether private
or contained in written contracts, may be
resiled from, provided & copula has not
followed on the promise; for in that case
the marriage is complete. - But the party
resiling from such an engagement, without
just cause, will be liable to the other in
damages for breach of promise, to the extent
not only of any pecuniary loss which may
have been sustained, but 7 solatium of his
or her injured feelings. Stasr, B. 1. tit. 4,
§6; DBank. B. 1. tit. 5, § 2; Ersk. B. 1. tit. 6,
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6, § 3; [Bell’s Princ. §§ 1508, 1515 ;] Hogg,
27 May 1812, F.C. See Marriage.

ESQUIRE ; a title of dignity next in
degree to that of knight. This addition is
now conferred by courtesy, without regard
to any particular qualification, or authority
for using it.

[ESSENTIALIA. This term, applied
to a contract, or right, or other subject of
law, signifies those things which are essen-
tial to the very being of the contract or
right, as such, and any alteration in which
would make the contract or right resolve
into one of another kind. The naturalia
flow from the nature of the right or con-
tract, independently of stipulation ; but an
express alteration of them does not resolve
the right into one of another kind. Acci-
dentalia have their existence entirely by
express stipulation, and are never presumed
without it. See Ersk. B. ii. tit. 3, § 11.]

ESSONIUM or ESSONZIE ; an old law
term met with in the Regiam Majestatem,
and the earlier statutes of the Scotch Parlia-
ments, signifying an excuse, by reason of
sickness, or other sufficient cause, for the
non-appearance of a party in an action or
court to which he is cited, or where he is
bound to attend. The term has a similar
import in the law of England. See Tomlins’
Dict. voce Essoign ; Skene, h. t. ’

ESTATE. The term estate, in its most
ordinary acceptation, signifies a person’sland
estate; but it is also frequently applied to
moveables. Thus, a man’s personal estate
comprehends both his moveable effects and
the personal debts due to him.  Bank. B. ii.
tit. iii. p. 597. [By the Bankruptcy Act,
1856, the word is declared, when not
expressly restricted, to include “every kind
of property, heritable or moveable, where-
ever situated, and all rights, powers, and
interests therein capable of legal alienation,
or of being affected by diligence or attached
for debt;” 19 & 20 Vict. c. 79, § 4. See
University of Glasgow, 10 Feb. 1882, 9 R.
643.

ESTATES OF THE KINGDOM. The
ancient Parliament of Scotland consisted of
the King and three Estates of the Kingdom,
viz.,—1st, The archbishops and bishops, and
before the Reformation, all abbots and
mitred priors; 2d, The barons, compre-
hending all the nobility as well as the
commissioners for shires and stewartries ;
and 3d, The commissioners from the royal
burghs. All the three Estates assembled
in one house, forming one aggregate meet-
ing, by a majority of the votes of which, in

ordinary cases, all matters, whether legisla- |

tive or judicial, were determined. Through
ignorance or inadvertence the three Estates
of the realm are frequently spoken of as
consisting of King, Lords, and Commons.
This is a mistake. The three Estates are
—the Lords temporal, the Lords spiritual,
and the Commons, Mackenzie's Inst. B. i.
tit. 3, § 3; Bank. B. iv. tit. 1, § 2; Ersk.
B. i tit. 3, § 2. See Parliament. Con-
vention of Estates. Election Law.
ESTOPPEL; in English law, [an
admission of so conclusive a nature that the
party whom it affects is not permitted to aver

against it or offer evidence to controvert it.-

Sweet’s Law Dict. See Personal Objection.]

ESTOVER; sustentation, nourishment.
A vassal in ward was entitled to an esto-
verium from his superior, proportioned to
the quantity of the heritage. Skene, h. t.
[In English law, every tenant for life or
years of freehold land, unless restrained by
agreement, may of common right take upon
the land a reasonable quantity of wood for
fuel, repairs, &e. This is called estovers, or
botes. Sweet's Law Dict.)

ESTRAYS ; valuable animals, not wild,
found straying without a known owner.
See Strays. :

ESTREAT; is an English law term,
signifying the true extract, copy, or note

-of some original writing or record, and

especially of fines, amerciaments, &c.,entered
on the rolls of a court, to be levied by the
officers of the law. Tomlins’ Dict. h. t.

EVE ET TREVE ; slaves or servants,.

whose father, gudesire, grandsire, and for-
bears, have been servahts to any man and
his predecessors. Skene, k. t.
EVICTION ; is the dispossessing one of
property, whether in land or. in moveables,
in virtue of a preferable legal title in the
person of him by whom the eviction is
made. The dispossessed party will -be
entitled to institute an action against his
author, the extent of the pursuer’s claim in
which action will be regulated by the nature
of the warrandice given. Where the
warrandice has been absclute, which is the
implied warrandice in all onerous contracts,
he from whom the property has been evicted
will have a claim against his author’s repre-
sentatives, to the full extent of the value
of the evicted property as at the period of
eviction, and for all loss or damage which
he may have sustained through the defective
title. Stadr, B. ii. tit. 3, § 46; More's
Notes, xci.; Mackenzie, B. ii. tit. 3,§12;
Bank. B. ii. tit. 3, § 120; Ersk. B. ii. tit.
3, § 25; Bell's Com. i. 690 ; ii. 259 ; Bell’s
Princ.§121-126 ; Bell on Purchaser’s Ttitle,
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56 ; Kames' Equity, 116, 183 ; Hunter’s
Landlord and Tenant, ii. 267 ; [ Rankine
on Leases, 393, 546.] See Warrandice.
[Lease. Removing. Crofters Holdings Act.]

EVIDENCE; is the proof, either written
or parole, which the parties in a civil or
criminal cause may legally adduce in sup-
port of the facts and circumstances on which
their respective pleas or defences depend.
In this article the subject will be considered
under the following arrangement :—

1. Evidence by Writ.

2. Ewvidence by Oath.

3. The Order in which Evidence ts to be
recetved ; with some general rules as to
evidence.

I. Or EvipuNcE BY WRIT.

_The evidence afforded by writing is
accounted the highest description of legal
proof. It may be considered under the
following heads:—1. Of a formal deed;
2. Of notarial instruments, and the execu-
tions of officers of the law; 3. Of acts of
court, extracts from judicial records, &ec.;
4. Of public instruments and documents
not by officers of the law ; 5. Of merchants’
books ; 6. Of writings ¢n re mercatoria.

1. Of a Formal Deed.—A formal deed,
signed and authenticated according to the
rules prescribed by the law of Scotland,
affords complete legal evidence of the con-
tract, obligation, or other transaction which
it sets forth. Such a deed is held in law to
be a higher species of evidence than parole
testimony ; and, for that reason, it is the
only evidence admitted to prove the con-
stitution or transmission of a right to
heritable property ; nor will parole evidence
be received to qualify the terms or condi-
tions of the written deed. When the
authenticity or validity of a formal deed is
disputed on any ground not apparent ex
Jacie of the instrument, the challenge must
be made in the form of a regular action
of reduction ; and, until decree is obtained
in that action setting aside the deed, the
evidence it affords remains unimpeachable.
The legal rules for the authentication of
deeds, so as to render them fully probative
—the effect given to holograph writings—
to deeds subscribed by initials, or by
notaries for the parties—to writings in re
mercatoria—or to deeds defaced or vitiated,
or otherwise defective in the statutory or
consuetudinary formalities—and the con-
sequence of res interventus or homologation
as validating informal writings—are ex-
plained under the following articles : Deeds,

Execution of. Holograph. Testing Clause.
Privileged Deeds. Rev Interventus. Homo-
logation. Erasures.

2. Of Notarial Instruments, and the Ezxe-
cutions of Officers of the Law.—A notarial
instrument is a written attestation, under
the hand of a notary, of a fact or of facts
falling within his observation. In some
cases such an instrument is an indispens-
able solemnity. Thus, the fact of infeft-
ment having been given in heritable pro-
perty could not [formerly] be proved other-
wise than by a notarial instrument of sasine.
[See Infeftment.] In like manner, instru-
ments of resignation, of requisition, of con-
signation, of intimation of assignations, of
protests on bills of exchange, and the like,
are deemed fully probative ; and, although
all such instruments may be set aside by
reason of informality, or improven in an
action of reduction on the ground of false-
hood, yet parole evidence will not be
admitted by way of exception to disprove
the facts set forth in them, of which they
are the proper and only legal evidence.
Notarial instruments, however, cannot be
effectually founded on as legal evidence of
anything more than the mere act which the

law requires to be so proved. Thus, an_

instrument of sasine will not be received as
evidence of the charter on which it proceeds;
nor will a notarial instrument, where it is
not essential as a solemnity, relieve the
party - producing it from the necessity of
legally proving the fact asserted in it, or
prevent the opposite party from disproving
it, either by written or by parole evidence.
By consent of the opposite party, notarial
copies of deeds or other writings are some-
times admitted as evidence ; but such copies
are not sufficient if objected to. [See
Notarial — Instrument.] Executions by
messengers-at-arms, or other officers of the
law, are attestations under their hands that
they have given the citations, or executed
the diligences conformable to their warrants;
and wherever the execution is by law essen-
tial, it affords evidence which cannot be
redargued except by improbation in an
action of reduction. But even where such
executions are essential solemnities, they
will not, more than notarial instruments, be
received as evidence of extrinsic facts which
have no relation to the solemnities of the

-execution. See Execution.

3. Of Acts of Court, Extracts from Judi-
cial Records, §c.—All acts and deeds under
the hands of clerks of court, and keepers of
public records, are, generally speaking, held
to be probative. Extracts of judicial pro-
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ceadings from the records of a ocourt, the
warrants of which are in the custody of the
court, are admitted to prove what was
done in court, or alleged by the parties, but
not to prove the truth of those allegations;
and the decrees and the judicial acts of the
courts of a foreign country are, ex comitate,
admitted to be proved by exemplifications
or extracts, probative according to the law
of that country. [See Stiven, 12 Feb.
1868, 6 Macph. 370.] On the same
principle, judicial transumpts, whether
made under authority of the supreme or of
an inferior court, are probative in all ordi-
nary cases. See Transumpt. An extract
of the deed, anthenticated by the proper
officer, whether it be in the record of the
supreme or that of an inferior court, is as
good evidence as the deed itself. Such,
for example, is the case (except in impro-
bations) with respect to private deeds
having a clause of registration. But where
there is no such clause, and where the
deed is merely recorded as a probative writ,
the principal deed being returned to the
party at whose desire it was recorded, the
general rule is, that the extract of such a
deed is not admissible as evidence, the
party being in possession of the principal
deed, which he may produce. Even this
rule, however, is subject to several excep-
tions. Thus, charters by subjects, disposi-
tions, bonds, contracts, tacks, and, in
general, all other probative writs, although
not having a clause of registration, are, by
special statute, allowed to be registered as
probative writs, and an extract under the
hand of the keeper of the record, declared
to make faith in all cases except that of
improbation; 1698, c. 4. Public instro-
ments appointed to be registered for publi-
cation are also excepted ; and although the
principals are returned to the parties,
extracts from the record of sasines, rever-
sions, or regresses, and the like, are declared
to be probative in all cases, except where
the writ so recorded is sought to be
improven ; 1617, c¢. 16; 1669, c. 3. The
same exception extends to the register of
inhibitions and interdictions; 1581, c. 119,
No. 1; to summonses to interrupt the
prescription of real rights; 1696, c. 19;
and to the register of hornings and relaxa-
tions ; 1579, c. 75. Extracts under the
hands of the proper officers in Chancery,
of charters of lands held of the Crown,
retours of services, &c., which are recorded
in Chancery, are probative except in im-
probations ; 49 Geo. IIL c. 42,§ 16. In
reduction-improbation, although an extract

of & deed or instrument under the hand of
the proper officer, or even a specification
by the defender of the register in which it is
recorded, will stop the certification, yet it
is ultimately incumbent on either the
defender or the pursuer to obtain a warrant
for the production of the principal deed
from the record, and that whether the deed

has been recorded merely as a probative

writ, or in virtue of a clause of registration.
Where the registration has been made in
the books of an inferior court, the Court of
Session will grant a warrant to transmit the
principal writing to the clerk of the process.
See Stair, B. iv. tit. 42, § 10; Bank. B.
iv. tit. 4, § 21 ; Ersk. B. ii. tit. 3, § 43; B.
iv. tit. 1, §§ 22, 53; Tait on Evidence, 184~
197, 200; [Bell's Prine. § 2215 ; Dick-

» son on Evidence, §§ 1114, 1286.]

4. Of Public Instruments and Documents
not by Officers of the Law.—Entries in
public records, not judicial, where certified

by the proper officers, are,’'in the ordinary

case, admitted as evidence. Such are
entries in the journals of the Houses of
Lords and Commons—in bank books—in
parish registers of deaths, baptisms, or
marriages—in prison books—in corporation
books—and the like. Public acts of
Parliament are presumed to be known to
all ; and the statute book, printed by the
Queen’s printer, may be judicially referred
to. Private acts of Parliament, neither
printed in the statute book, nor declared
public acts, nor specially directed to be
printed by the Queen’s printer, and to be
admitted as evidence by all judges, required
[formerly] to be proved by examined copies
from the parliamentary rolls; [but, since
13 & 14 Vict. c. 21, § 7, every statute is a
public statute, and is judicially taken notice
of as such.] Royal proclamations, the
articles of war, and the like, as printed by
the Queen’s printer, or in the Gazette, are
held to be probative, without production of
the proclamations themselves; and in the
same way addresses from the people to the
Crown may be proved. But gazettes are
not evidence of private titles or interests,
such as presentations to clergymen, or
grants by the Sovereign to individuals.
[See Gazette.] Histories are admitted to
prove ancient facts, such as propinquity
of blood, primogeniture, &c., if authentic
and uncontradicted by other histories
of equal authority. [A memorandum
made in a church register by a deceased
clergyman more than 100 years previously,
was admitted as evidence pro tanto,
in Lauderdale Peerage, 22 July 1885,
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[10 App. Ca. 692, 698. See the Docn-
mentary Evidence Acts, 31 & 32 Vict. ¢. 37,
and 45 Vict. & 9; under which various
proclamations, orders and regulations may
be proved by copies printed by the Govern-
ment printer, or under the superintendence
of the Stationery Office, or by a copy of the
Gazette containing them.] See Stair, B.
iv. tit. 42, § 16; Ersk B. iv. tit. 2, § 7 ;
[Bell's Princ. § 220935 Dickson, §§ 1112,
1220, 1313 ; Tadt, 50, 201 ; Kirkpatrick,
§117.]

5. Of Merchants’ Books.—In general, a
merchant's books will be held as good
evidence against himself ; and where they
appear to have been regularly and accu-
rately kept, they will afford what is called
a semiplena probatio in his favour, or that

degree of evidence by which, in matters |

admitting @ parole proof, a fact may be
legally proved by one witness, and the oath
of the party himself in supplement, [or
rather, in modern practice, by pne witness
and supplemental evidence prout de jure;
see Brit. Linen Co. 25 Jan. 1853, 15 D.
314; Hatton, 19 March 1853, 15 D. 574.
Entries in bankers’ books may be proved
by a copy authenticated in terms of 42
Vict. ¢. 11.  See Bank. As ‘to entries or
jottings in cash books or pass books, see
Storey, 7 Dec. 1878, 6 R. 2933 Drum-
mond, 10 Jan. 1880, 7 R. 452.] See Ersk.
B. iv. tit. 2, § 4; Bank. B. iv. tit. 27,
§ 63 Bell's Com. 1. 348 ; Tait, 122 ; [Bell's
Prine. § 2233 ; Dickson, § 1225.] See
Book Debts. [Semiplena Probatio.]

6. Of Writings in re mercatoria.—Under
this description are included orders for
goods, mandates, procurations, guarantees,
offers, and acceptances to sell or buy, or
transport merchandise; fitted ‘accounts
between merchants, and, in general, all
letters, engagements, receipts, acknowledg-
ments, and the like, which the various exi-
gencies of trade may require, as to all of
which the law, from favour to trade, has
relaxed the rigour of the ordinary rules of
authentication. Hence, such writings are
probative, although not holograph, and
although they want the name and designa-
tion of the writer, and are not subscribed
before witnesses; a privilege which is not
extended to missives or to settlements of
accounts unconnected with mercantile trans-
actions. In like manner, mercantile writs,
such as bills of exchange or promissory
notes, cheques upon bankers, and the like,
whether arising out of mercantile trans-
actions or not, are valid, although neither
holograph nor tested. Receipts and dis-

charges granted to tenants for rent, how-
ever large the sum, are probative, althongh
neither holograph nor tested; and, in
practice, although perhaps incorrectly, it is
usual to grant similar Teceipts for termly
payments of interest, annuities, and the like.
The privilege is said to be extended to
tenants on account of their ignorance of
business. See Hrsk. B. iil. tit. 2, § 24;
Bell's Com. i. 342; Tait, 112 ; [Bell's
Prine. § 2232; Dickson, §§ 785, 1935 Kirk-
patrick, § 105.] See Privileged Deeds.

I1. Or EvipExceE BY OATH.

Evidence by oath consists,—1st, Of the
oaths [of competent witnesses;] and 2nd,
Of the oath of party.

I Of the Oaths of Witnesses.—The
testimony of witnesses is called parole proof;
and on this branch of the subject it is
proper to inquire,—lst, Who can be re-
ceived as witnesses ! 2d, In what manner
their testimony is taken? 3d, In what
cases, and to what points this species of
evidence is admitted ¢ and, lastly, to say
something of the nature and effect of «cir-
cumstantial and presumptive proof.

1. Who can be received as Witnesses.—
The general rule is, that all persons of legal
ageand of sane mind, who believe in God
and a future state of rewards and punish-
ments, whether Christians <or not, may
bear ‘testimony. With regard to the
disqualifications of witnesses, it is of econ-
sequence to attend to the distinction be-
tween those objections which oconcern the
admissibility, and those which go to the
credibility only of the witness. Under the
latter class of objections are included all
circumstances likely more or less to bias or
influence the witness, which, although they
may not amount to absolute disqualifica-
tions, yet may relevantly be brought into
view to the effect of admitting the full
application of the maxim ZTestémonia pon-
deranda non numeranda sunt; and it may
be observed generally, that the inclination
of modern practice is, [as the tendency of
modern legislation has been,] to allow all
objections to go rather to the credibility
than to the admissibility of witnesses. The
following enumeration comprehends the
objections which may be stated to the
admissibility of a witness, [as well as the
objections which formerly excluded, but
which have been removed by recent
statutes]:—

(1.) From Age or Sexr.—Persons under
fourteen years of age [were formerly
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[excluded in ordinary civil causes,] as being
incapable of understanding the moral
obligation of an oath. [But in modern
practice, both civil and ecriminal, their
testimony is generally admitted quantum
valeat, subject to a certain discretion in the
judge ; see Robertson, 19 July 1888, 15 R.
1001.] By our more ancient practice,
women were inadmissible as witnesses ; but
the practice in that respect has changed,
and, both in civil and criminal cases, female
witnesses are admissible.

(2.) From Mental Incapacity.— All per-
sons deprived of reason, whether idiots or
furious persons, are inadmissible. But the
testimony of a person subject to occasional
fits of derangement will be admitted, cum
nota, as to occurrences during a lucid inter-
val, provided no fit of derangement have
intervened between the fact sworn to and his
deposition; [Tosh, 9 Dec. 1873, 1 R. 254;
Hume, ii. 340; Dickson, §§ 1405, 1550.]

(3.) From Infamy.—The testimony of
infamous persons, infamia juris,—i.e., by
being convicted of crimes inferring infamy,
was formerly inadmissible, and unless a
pardon had been granted, infamy was a
perpetual disqualification ; Black, 22 Dec.
1815, F.C. But by 1 Will. IV. c. 37, § 9,
where the party convicted had endured the
punishment (unless the crime was perjury
or subornation of perjury), he was not inad-
missible by reason of his conviction. [And
now, by 15 Vict. ¢. 27, no person is excluded
from giving evidence by reason of having
been convicted of or having suffered punish-
ment for crime ; but the right to examine
witnesses on any point affecting their
credibility is reserved.] Moral infamy, or
bad moral character is no disqualification.
The evidence of such witnesses, however,
will be received cum nota. [See Infamous.
As to atheists, see Atheist.]

(4.) From Relationship, Connection, Legal
Confidence, or Dependence.—[ Formerly] all
who stood within those degrees of relation-

ship to the party, which, in the case of a’
Jjudge, would authorise a declinature, were

incompetent witnesses for their kinsman,
although they might be received against
him. See Declinature. Husband and wife,
however, were in no case allowed to bear
testimony, even against each other, except in
criminal prosecutions [for personal injury;
Muirhead, 27 May 1886, 13 R. (J.C.) 52.]
And it would rather seem that the evidence
of children against their parents, and of
parents against their children, was inad-
missible, unless in the case of domestic
crimes or occult facts; the principle being,

that unless the ends of justice absolutely
required it, a witness was never to be
placed in a situation where he might be
tempted to commit perjury. Natural chil-
dren were not, in law, recognised as the
children of their reputed father; but an
objection to their testimony, on the ground
of actual relationship to the party adducer,
[was in some instances sustained.] Tutors
and curators were [at one time] inadmissible
as witnesses in favour of their wards ; [but
latterly this disqualification existed only]
where they had an interest to prove acts
and deeds done by themselves, or where
they had taken an active part in the process
in which they were proposed to be adduced.
Attorneys or trustees who had not given
partial counsel, and who had no personal
interest in the action, were admissible for
their constituents. The testimony of
domestic servants and of tenants at will, in
favour of their master or landlord, was
formerly rejected on account of their sup-
posed dependence; but such persons are

.now admissible witnesses. [By 3 & 4 Vict.

c. 59, § 1, it was declared to be no objec-
tion to the admissibility of any witness
that he or she is the father or mother, or
son or daughter, or brother or sister by
consanguinity or affinity, or uncle or aunt,
or nephew or niece, by consanguinity, of
any party adducing such witness; nor is
it competent to any witness to decline to
give evidence on the ground of any such
relationship. And by 16 Vict. c. 20, § 3,
it was made ‘“competent to adduce and
examine as a witness in any action or pro-
ceeding in Scotland any party to such
action or proceeding, or the husband or wife
of any party, whether he or she shall be
individually named in the record or pro-
ceeding or not; but nothing herein con-
tained shall render any person, or the
husband or wife of any person, who in any
criminal proceeding is charged with the
commission of any indictable offence, or
any offence punishable on summary con-
viction, competent or compellable to give
evidence for or against himself or herself,
his wife or her husband, excepting in so
far as the same may be at present com-
petent by the law and practice of Scotland,
or shall render any person compellable to
answer any question tending to criminate
himself or herself, or shall in any proceed-
ing render any husband competent or com-
pellable to give against his wife evidence of
any matter communicated by her to him
during the marriage, or any wife competent
or compellable to give against her husband
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[evidence of any matter communicated by
him to her during the marriage.” But this
enactment does not extend to revenue cases;
19 & 20 Vict. c¢. 56, § 43 ; see also Dods-
worth, 15 Dec. 1886, 14 R. 238. A wife’s
evidence was held inadmissible, in a prose-
cution under the Public Houses Acts, in
Morrison, 3 June 1887, 14 R. (J.C.) 28.
Breach of interdict not being a criminal
proceeding, the respondent in a complaing
therefor is a competent witness ; Miller, 9
July 1879, 6 R. 1215. By 16 Vict. c. 20,
§ 4, it was declared that the act should not
“apply to any action, suit, or proceeding
instituted in Scotland in consequence of
adultery, or for dissolving any marriage, or
for breach of promise of marriage, or in
any action of declarator of marriage, nullity
of marriage, putting to silence, legitimacy,
or bastardy, or in any action of adherence
or separation.” This last section, however,
was repealed by § 1 of the act 37 & 38 Vict.
c. 64 ; which further enacted (§ 2) that
‘““the parties to any proceeding instituted
in consequence of adultery, and the hus-
bands and wives of such parties, shall be
competent to give evidence in such pro-
ceeding ; provided that no witness in any
proceeding, whether a party to the suit or
not, shall be liable to be asked or bound to
answer any question tending to show that
he or she has been guilty of adultery,
unless such witness shall have already given
evidence in the same proceeding in disproof
of his or her alleged adultery.” (See infra,
p- 414 a.) But by § 3, “nothing in this act
contained shall be construed to alter or affect
the law of Scotland in force at and prior
to the passing of this act relating to the
proof of a promise of marriage in any action
of declarator of marriage founded upon
promise of marriage, cum copula subse-
quente.” By § 5 of 16 Vict. c. 20, the
adducing of a party as a witness by the
adverse party has not the effect of a refer-
ence to oath; but a party who has exam-
ined the opposite party as a witness cannot
thereafter refer the cause, or any part of it,
to his oath. By 19 & 20 Vicet. c. 79, §§ 90,
91, the wife of a bankrupt may be exam-
ined, and is bound to answer all lawful
questions relating to the affairs of the bank-
rupt. See Sawers, 17 Dec. 1858, 21 D.
153. In prosecutions under the Criminal
Law Amendment Act, 1885, the accused
persons, and their husbands or wives, are
competent but not compellable witnesses ;
see supra, p. 258.]

(5.) From Agency and Partial Counsel,
or being Ultroneous.—Witnesses who had

e

given partial counsel, 7.c., who had insti-
gated the plea, or advised with the party
or his agents as to the method of conduct-
ing it, or been present at consultations,

were [formerly] objectionable. The [later).

practice in this respect was not, however,
so rigid as the older practice was, the course:
being rather to admit the witness cum nota.
[Formerly,] advocates and agents, generally
speaking, could not be witnesses for their
clients in the causes in which they were.
employed ; but they might be witnesses for
the same party in other causes. They are:
still incompetent witnesses against their
clients to prove confidential communica-
tions ; and, on the same principle, as well
as onaccount of the object of the communi-
cation, a clergyman to whom a prisoner has
confessed a crime, in order to obtain
spiritual consolation, cannot be called as a.
witness to disclose what has been so com-
municated to him ; but similar confessions
to other confidential persons, such as sur--
geons or physicians, or intimate friends,
may be proved by the testimony of such
persons. Ultroneous witnesses—i.e., wit-
nesses who offer their testimony without
being regularly cited—were [at one time

inadmissible ; but this objection [latterly)
only affected their credibility ; and, at any
rate, it was competent to remove the objec-
tion, by giving the witnessa citation at any
time before he was sworn, even after he had
come into court to be examined; 7Zait, 369.
And in criminal trials it was declared by
9 Geo. IV. c. 29, to be no longer competent
to state any objection to a witness on the.
ground of his having been irregularly cited,
or having appeared without citation, pro-
vided his designation is correct in the list
of witnesses served on the panel. [By 15
Vict. c. 27, § 1, no witness shall be excluded
by reason of agency or of partial counsel,
or by reason of having appeared without.
citation ; the right to examine on any point
affecting credibility being reserved. A pro-
viso, however, declares that “it shall not
be competent to adduce as a witness in any
action or proceeding any person who shall
at the time when he is so adduced as a
witness be acting as agent in the action or
proceeding in which he is so adduced, ex-
cepting in so far as the same may be com-
petent by the existing law and practice of
Scotland.” But this proviso was repealed
by 16 Vict. c. 20, § 2. By § 4, the latter
act was declared to have no application to
consistorial actions ; but this section was.
repealed by 37 & 38 Vict. c. 64, § 1, except
in so far as it relates to the proof of a.
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[promise of marriage in a declarator founded
on promise subsequente copula (§ 3). It is
only in such a declarator, therefore, that the
evidence of the agent conducting the cause
is now inadmissible. By 15 Vict. c. 27, § 1,
“ where any person who is or has been an
agent shall be adduced and examined as a
witness for his client, touching any matter
or thing, to prove which he could not com-
petently have been adduced and examined
according to the existing law and practice
of Scotland, it shall not be competent to
the party adducing such witness to object,
on the ground of confidentiality, to any
question proposed to be put to such witness
on matter pertinent to the issue.” See
Confidentiality. Partial Counsel.)

(6.) From -Interest—A person having
any present interest in the issue of the
cause, or whose character might be affected
by his testimony, was [formerly] inadmis-
sible as a witness. [But no witness is
now excluded on the ground of interest;
15 Viet. ¢. 27, § 1.] In criminal cases, a
socius criminis is admissible as a witness
against those concerned along with him in
the commission of the offence; commonly,
however, with a reservation as to his credi-
bility ; and the mere act of calling such a
person as a witness liberates him from all
future prosecution on account of his acces-
sion to that offence. [See Accomplice.]

(7.) From Enmity.—Enmity to the party
against whom the witness is adduced, if

substantial, arising from injury done or-

attempted, and not merely inferred from
expressions of ill-will, [was also a ground
of disqualification. In criminal trials,
inveterate enmity against the panel would
probably still be held a sufficient reason
for rejecting a witness for the crown; see
Enmity to Panel. Butin other cases, this
objection would now be regarded as merely
affecting the credibility of a witness.]

(8.) From Bribery and Instructing how
to Depone.~—A witness, otherwise unobjec-
tionable, will be disqualified if the party
adducing him has given, or promised or
offered him, a reward or bribe for his
testimony ; or if he has tutored or in-
structed him as to what he is to swear;
and this disqualification will operate, in
odium corrumpentis, even where the bribe
has been refused and the instructions dis-
regarded. Although, therefore, a party is
fully entitled, before citing a witness, to
question him as to his knowledge of the
facts in dispute, yet care should be taken
to avoid anything which may bias or em-
barrass the witness in giving his testimony.

‘Where 1 witness, a3 sometimes happens,
has emitted & deposition which has been
committed to writing, or where he has
subscribed any written account whatever
of the transaction concerning which he is
again to be examined as a witness ; before
deponing of new he may require that his
former deposition or declaration shall be
cancelled, although, even if it were not
cancelled, it never could be used against
him, or appealed to as discrediting his
subsequent testimony. It may disqualify
the witness altogether if, before his re-
examination, his previous written state-
ment or deposition be shown to him. [The
precognoscing of witnesses in the presence
of each other may lead to their exclusion,
if done from & corrupt motive, or even if
done without improper intention, where
the matter in issue is of a delicate nature ;
and in any case it will affect their credi-
bility. It is now no ground of exclusion,
that a witness has been precognosced after
citation ; 15 Vict. c. 27, § 1. See Precog-
nition.  Presence in court during the
examination of another witness was for-
merly an absolute disqualification, except
in the case of scientific witnesses; but by
3 & 4 Vict. ¢. 59,§ 3, “it shall not be
imperative on the court to reject any wit-
ness against whom it is objected that he
or she has, without the permission of the
court, and without the consent of the
party objecting, been present in court
during all or any part of the proceedings;
but it shall be competent for the court, in
its discretion, to admit the witness, where
it shall appear to the court that the
presence of the witness was not the conse-
quence of culpable negligence or criminal
intent, and that the witness has not been
unduly instructed or influenced by what
took place during his or her presence, or
that injustice will not be done by his or
her examination.”

(9.) From Indigence—Witnesses who
were not worth the #ing’s wn-law, as it
was termed,—that is, £10 Scots (16s. 84.),
—were, by our former practice, inadmis-
sible; but such an objection would not
now be listened to.

Several of the disqualifications here
enumerated, particularly those founded on
relationship, agency, dependence, and the
like, were sometimes disregarded in cases
of occult or private facts, where there was
a penuria testium, especially in the case of
occult or domestic crimes, the witnesses
thus admitted being received cum nota—
i.6., with a certain degree of suspicion of
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their credibility. Objections to the admis-
sibility of a witness ought to be stated
before he depones. They were [formerly]
usually proved by the examination of the
witness himself in ndtialibus (see infra);
but they may also be proved by other un-
exceptionable witnesses, either instantly
adduced, or (if reprobators have been
protested for) examined afterwards in a
process of reprobator, of which process,
however, there is no recent example. See
Reprobator. See, as to admissibility of
witnesses, Stair, B. iv. tit. 43, § 7; Bank.
B. iv. tit. 30, § §; Hrsk. B. iv. tit. 2, § 22;
Tait, 342 ; Hume, ii. 339 ; [Bell’s Princ.
§2237; Dickson,§ 1542 ; Kirkpatrick,§161;
Alisan’s Prac. 432 ; Macdonald, 714.)
2. In what manner Fvidence ¥s taken.—
Parole evidence in the Court of Session
may be taken in three different ways:—
1) Before a judge and jury; (2) Before
a judge alone; (3) Before a. commissioner
appointed by the court. The ordinary
mode of proof is before a judge alone.
Proof before a jury, and proof by com-
mission, are used only in cases where these
modes are specially appointed or permitted
by statute. See Proof. Jury Trial. Com-
mission.] Witnesses are compelled to ap-
pear to give their testimony, by letters of
diligence issuing under warrant of the
court; in virtwe of which, in case of con-
tumacy, the witness may be imprisoned.
See Diligence. On his appearance before
the judge or commissioner, and the counsel
and agents for the parties, the witness is
sworn in these terms to tell the truth: “I
swear by Almighty God, and as I shall
answer to God at the great day of judg-
ment, that I will tell the truth, the whole
truth, and nothing but the truth, in se far
as I know and shall be asked in this cause.”
[But see Affirmation. Oath. Children
under twelve years are never sworn, but
are admonished to tell the truth. Children
between twelve and fourteen may-take the
oath, but only if the judge is satisfied that
they understand its nature; Dickson,§ 1549.
Before a witness was examined in relation
to the cause, it was formerly the practice]
to interrogate him in regard to his disposi-
tion towards the parties; whether he bore
malice or ill-will to either of them; whether
he had been instructed what to say, and
had undertaken to give his evidence accord-
ingly ; whether he had received any bribe
or reward for what he was to say, or had
been promised any reward. [This was
called examination in tnitialibus ; it is now
unnecessary, and rarely resorted to, though

[still competent; & & 4 Vict. ¢. 59, § 2.}
The witness is then examined in the cause
by the counsel or agent of the party by
whom he is adduced, subject to the cross
questions of the other party, after his
examination in chief is concluded. [And
the party against whom he is produced
may examine him, not in cross only, but
in causa ; 3 & 4 Vict. c. 59, § 4. “The
counsel who begins the examination of a
witness shall continue that examination
throughout, without interruption from any
quarter (unless when an objection is taken
to the legality of the question), until he
exhaust the examination. After this, a
counsel on the opposite side may cross-
examine without interruption, until he
exhaust his cross-examination. Then the
counsel who first examined in chief may
re-examine, confining his re-examination
strietly ta such new matter as may have
arisen in cross-examination, unless with
permission of the court;” A.S. 16 Feb.
1841, § 28. These rules were enacted in
reference to jury trials in civil causes, but
they are generally observed also in criminal
trials and in proofs before a judge or
commissioner.] It is a general rule that
leading questions, or such as have a
tendency to suggest to the witness the
answer expected from him, or to instruct
him as to the answer he should give, are
not allowed. Thus, it is not permitted,
with the view of proving a. conversation, to
mention to the witmess a particular expres-
sion, and ask whether it was used. [But
this rule is strictly applied only in that
part of the examination which is material,
and. not, in modern practice, to cross-
examination ; Mure, 22 Nov. 1858, 3
Irv. 280 ; Dickson, §§ 1771—4. A witness
may be examined as to whether he has, on
any specified occasion, made a statement
on any maktter pertinent to the issue different
from the evidence given by him in the
cause; and evidence may be led in proof
of such different statement; 15 Viet. c.
27,§ 3. But a foundation must be laid
for such proof by specifically interrogating
the witness as to the alleged statement.
See Gall, 23 Nov. 1870, 9 Macph. 177 ;
Robertson, 27 Feb. 1874, 1 R. 532. A
witness may be recalled after examination ;
15 Viet. ¢. 27, §4.] The witness under
examination is bound to answer all pertinent
interrogatories, the answers to which do
not tend to criminate himself, or to in-
volve him in any criminal charge inferring
infamy ; and he is not entitled to decline
answering a question merely because the
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answer may infer against him fraud or
damage. [By 37 & 38 Vict. c. 64, § 2,
no witness is liable to be asked, or bound
to answer, any question tending to show
that he has been guilty of adultery, unless
he has already given evidence in the same
proceeding in disproof of his alleged
adultery. This provision is solely for the
protection of the witness; and if he is
willing to answer, no objection can be
made; Kirkwood, 9 Dec. 1875, 3 R. 235.
But it is the duty of the judge to prevent
criminating questions being put, so as to
save the witness from the necessity of
declining to answer, unless he volunteers ;
Cook, 4 Nov. 1876, 4 R. 78; but see
Bannatyne, 25 Feb. 1886, 13 R. 619.
As to the duty of a commissioner, when
such questions are proposed to be put, see
Muir, 14 March 1873, 11 Macph. 529.
For the general rules as to examination of
witnesses, see Dickson, §§ 1760 et seq. ;
also Jury Trial. Proof. As to the exam-
ination of aged and infirm witnesses, see
Commission. The leading of evidence in
civil causes in the sheriff court is regulated,
for the most part, in the same way as in
the Court of Session ; Dove Wilson's Sher.
Court Prac.175. 1In the Court of Justiciary
evidence is always taken before a judge
and jury ; see Criminal Prosecution; also
Alison’s Prac. 392 ; Macdonald, 482.]

3. On what points Parole Proof is
admitted.—Contracts in regard to land
(except leases for one year), or the borrow-
ing of money, or contracts where it is pars
contractus that they shall be reduced to
writing, cannot be established by parole
evidence. [But see Servitude. Rel Inter-
ventus.] ~Contracts of sale, barter, and
location of moveables, and, in general, all
contracts with known prestations in regard
to moveable subjects, however valuable,
may be proved by witnesses, except con-
tracts for the transference of ships, or of
goods in a bonded warehouse, in the a<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>