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being cut, stoles out again for another cut-
ting, so as, by proper management, to yield
a yearly profit, which may be turned to
account by a temporary usufructuary, as
a liferenter or wadsetter on a good title,
but not by a mere tenant, unless his lease
expressly so provide. Stair, B. ii. tit. 3,
§§ 74 et seq.; Bank. 1. 658 ; Hunter's Land-
lord and Tenant, i. 122, 126-27, 275. See
Liferent. Wood. Trees. Timber.
SYMBOLS. Heritable property was
formerly transferred by the delivery  of
symbols. Thus lands were resigned by a
vassal to his superior by the symbol of
staff and baton ; and in giving sasine, the
symbols were varied according to the nature

e
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of the subject. In giving sasine of lands,
the symbols were earth and stone of the
lands; of an annual rent out of lands,
earth and stone, with a penny money ; of
fishings, net and coble ; of mills, clap and
happer ; of houses within burgh, hasp and
staple ; of patronage teinds, a sheaf of
corn ; of patronage, @ psalm-book and the
keys of the church; of jurisdictions, ¢he book
of court. Ersk. B. ii. tit. 3, § 36 ; Stair,
B.ii. tit. 1, § 15; tit. 3, § 17, 44; B. iii.
tit. 2, § 6; More's Notes, clxi.; Bank. i.
509, 549 ; ii. 209 ; Bell’s Princ. § 769,
794, 844 ; Ross’s Lect. ii. 87, 196, 216,
374. See Delivery. Resignation. Sasine.
SYNOD. See Church Judicatories.

T

TABLING OF A SUMMONS. At the
institution of the College of Justice (1537),
there was appointed a table, in which were
set down all summonses, to be called in
their turns ; those from each quarter into
which Scotland was divided, having a par-
ticular quarter of the year allotted to them.
Stagr, B. iv. tit. 2, § 5; Bank. B. iv. tit.
23, § 27; Kames' Stat. Law, h. t. See
Calling of & Summons.

TABULZ ; the twelve tables upon which
the laws of Rome were first inscribed for
public inspection.

TABULZE. Deeds contra fidem tabu-
larum are all private covenants, whether
before or after a contract of marriage,
whereby the interests of the bride or bride-

groom are injured, and which are held

fraudulent and void on this account.
Bank. B. i. tit. 5, § 21.

TACIT RELOCATION. See Relocation.

TACITURNITY ; a mode of extinguish-
ing an obligation in a shorter period than
by the forty years’ prescription. This
manner of extinguishing obligations is by
the silence of the creditor, and arises from
a presumption, that in the relative situa-
tions of himself and his debtor, he would
not have:been so long silent, if the debt
had not been paid, or the obligation im-
plemented. [“In order to found the plea,
the relation of the parties, and the whole
surrounding circumstances, must be con-
sidered, and unless these, coupled with
silence, are sufficient to infer a presump-
tion of payment, satisfaction, or abandon-
tent, there is no ground for the plea ;” per
Lord J: C. Inglis, in Moncrieff, 11 Jan.
1859, 21 D. 216. Contrast Cullen, 16

[Nov. 1838, 1 D. 32; Thomson, 6 Dec.
1849, 12 D. 276 ; Robson, 19 March 1870,
8 Macph. 757 ; and Spence, 24 Oct. 1873,
1 R. 46 ; in which the plea was admitted ;
with Seath, 21 Jan. 1848, 10 D. 377; and
Allan, 24 June 1851, 13 D. 1220; in
which it was repelled.] See Ersk. B. iii.
tit. 7, § 29; Brown’s Synop. p. 1694,
See Acquiescence. [Mora.] Presumption.

Prescription. Evidence.
TACK. See Leuse.
TAILZIE. [See Entail

[TAXATION OF ACC(]UNTS. See
Ezpenses.  Auditor.]

TAXED WARD AND MARRIAGE.
See Tenure. Casualty. Marriage.

TAXES ; are supplies granted by the
House of Commons, and confirmed by acts
of Parliament, constituting the extraordi-
nary revenue of the Crown, and paid yearly
towards the expenses of Government. [See
Taxes Management Act, 1880 (43 & 44
Vict. ¢. 19).  See also Property and Income
Tax. Legacy Duty. - Inventory Duty.
Succession Duty.] Stamp Laws. Land-
Tax. Public Burdens. Taxes and the
arrears of taxes are Crown debts. See
Crown Debt. As to the supposed power
of the magistrates of royal burghs to im-
pose taxes with consent of the majority of
burgesses, see Ersk. B. i. tit. 4, § 22.

TEIND COURT; or Commissioners of
Teinds. Several expedients to provide the
reformed clergy with proper stipends hav-
ing failed, a commission of Parliament was
appointed by the act 1617, c. 3, to plant
churches and modify stipends out of the
tithes of every parish within the kingdom.
Other commissions were afterwards granted,
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with powers to unite or disjoin parishes, to
value and sell tithes, &c. The last of these
commissions was authorised by 1693, c. 23;
and by 1707, c. 9, the powers of it and of
all former commissions were transferred to
the judges of the Court of Session, who,
since that time, have continued to exercise
the powers thus conferred on them, as a
parliamentary commission, under the name
of the Teind Court, or *“ The Commission
Jor Plantation of Kirks and Valuation of
Teinds.” [By 2 & 3 Vict. c. 36, § 8, the
judges of the two Divisions of the Court of
Session, along with the Lord Ordinary on
Teinds, were constituted the Court of Com-
missioners of Teinds, any five being a
quorum. By 31 & 32 Vict. ¢. 100, § 6,
it was provided that the quorum should
include the Lord Ordinary on Teinds, ex-
cept in case of indisposition or necessary
absence ; and that the sittings of the court
should take place fortnightly, on Mondays,
during the sitting of the Court of Session.
The second Junior Lord Ordinary officiates
in teind causes; 1 & 2 Vict. c. 118, § 2.]
This court is distinct from the Court of
Session, having a special jurisdiction, and
a separate establishment of clerks and
officers. All summonses before this court
pass under the signet of the Court of Ses-
sion ; but instead of being subscribed by a
writer to the signet, they are subscribed
by the clerk of the Teind Court; [see
Matheson, 5 Feb. 1862, 24 D. 436.] By
the Judicature Act, 6 Geo. IV. c. 120, § 54,
a distinction was made between the judicial
and ministerial duties of this court. As
to its judicial duties it was provided that
all actions for the valuation or sale of
teinds, or of proving the tenor thereof,
all actions of suspension or reduction of
localities, and all actions of declarator or
reduction connected with teinds, formerly
competent before the Teind Court, should
be brought before one or other of the Divi-
sions of the Court of Session, which Divi-
sion is to be held as a quorum of the Com-
missioners of Teinds. The procedure in
such causes is to be assimilated to the pro-
cedure in ordinary cases in the Court of
Session ; the Lord Ordinary having the
same power to determine and to report as
in that court, and his interlocutors being
in like manner subject to review in the
Division of the court to which the cause
belongs. [On the other hand, whatever
jurisdiction the Court of Teinds possesses
of a ministerial and discretionary nature,
e.g., in assigning or modifying stipends, in
uniting and disjoining parishes, &c., con-

[tinues to be exercised by the whole Lords
Commissioners of Teinds, or a quorum
thereof. But in all actions relating to the
localling of modified or augmented stipends,
and in several other cases, the court remit
to the Lord Ordinary to carry out their
decrees ; and his interlocutor is subject to
the review of one of the Divisions, which
to that effect is held as a quorum of the
Lords Commissioners. The judgments of
the Teind Court jmay be appealed to the
House of Lords ; Kirkden, 1784, M. 7479,
and App. Stipend, No. 6 (note). As to
the time allowed for appealing, see Appeal
to the House of Lords.] See Ersk. B. i
tit. 5, § 21; Stasr, B. ii. tit. 8,§12; More’s
Notes, cexxxvii. ; Connell on Tithes, i. 157 ;
[Buchanan on Teinds, 432 ; Mackay’s Prac.
1. 45, 191.  As to reduction of Teind Court
decrees, see Mackay's Prac. ii. 508. See
Teinds. Augmentation. Locality. Clerk
of Teinds.]

TEINDS or TITHES. Teinds or tithes
are, in their original signification, the tenth
part of the annual produce of the land and
industry of the laity, which the clergy
began, in the earlier ages of the church, to
claim and to receive as a fixed provision
for the maintenance of religious instructors.
Teinds are of two kinds, personal and
predial. The former are unknown in Scot-
land. The latter, affecting the fruits of
land, are either natural or industrial ; of
which the industrial correspond to the

mixed tithes of some writers ; Stair, B. ii.-

tit. 8, §§ 5-6; Decretal, L. 3, tit. 30, e¢. 20;
although others confine the term mized to
the tithes of cattle and their fruits; Bank.
B. ii. tit. 8, §136. In Scotland, until
teinds came to be regulated by the valued
rental, there was hardly any teinding of
natural froits; so that predial tithes of
industrial fruits have all along, with a few
local and consuetudinary exceptions, con-
stituted the whole teinds leviable by the
church in Scotland. They consisted of the
tenth of all profit produced by the applica-
tion of industry to land ; with the exception
of certain lands, such as glebes, temple-lands,
and those belonging to the Cistercian and
other religious orders; and of lands, the
proprietors of which have acquired their
teinds from churchmen originally. They
were leviable without any deduction propter
curam et culturam in favour of the possessor,
and were of two kinds, Parsonage and
Vicarage ; of which parsonage, due exclu-
sively to the parson, or others having right
to the parochial benefice, and calléd Decime
Rectoriee, or Decime Garbales, were levi-
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able from corn alone at the terms of Whit-

‘sunday and Michaelmas; 1672, c 13.

Vicarage teinds were paid to the vicar, if
originally appointed by the patron ; yet,
where he was not, they also went to the
beneficiary, who might make what agree-
ment he pleased with assistants of his own
appointment. Those teinds were drawn
from all other and minor fruits, such as
cattle, fowls, eggs, milk, hay, lint, fishings,
&c., &c., not, as parsonage teinds, accord-
ing to any general rule, but according to
the usage of every individual benefice
or parish.. Hence, in parsonage teinds,
although the negative prescription may
destroy the right of those of each year,
and although the positive prescription will
operate in favour of one infeft in his own
parsonage teinds, yet, because they are due
by law, and form an inherent burden on

‘the land, the right to levy them cannot be

lost non wtendo ; whereas vicarage teinds
are regulated, both in kind and in amount,
by the use of payment ; are established by
use alone; and are lost by the negative
prescription. [Provision was made for the
commutation of vicarage teinds on fish, by
27 & 28 Vict. c. 33. See Scott, 23 May
1851, 13 D. 991.]

Prior to the Reformation, the church,
enjoying tithes de jure communi, had,
besides, accumulated a great deal of landed
property. But notwithstanding this, the
tithes were gradually almost entirely carried
away from their proper destination, and
the acting parochial clergy thus left in a
state of comparative indigence. Religious
houses were always, on account of their
apparent sanctity and austerity, regarded
by the laity with greater favour than that
shown to the secular clergy. Donations
and mortifications thus became frequent ;
and it often happened that, on the emerg-
ing of a vacancy in the parochial charge,
patrons, considering themselves then abso-
lute proprietors of the benefice which they
had founded, appropriated great part of its
tithes to some favourite monastery, and
frequently, indeed, conveyed away to some
religious institution the right of presenta-
tion also ;' thus making it, as it were, the
perpetual beneficiary of the church annexed,
with an unlimited power in restricting
the clergyman’s allowance,—a practice at-
tempted to be checked by 1471, c. 43, but
which continued to prevail till the Refor-
mation. Moreover, grants of part of the
tithes were often made by the patron, as
opportunity offered, to needy lay friends.
The religious houses, also, which had ac-

quired rights to tithes, often profited, and,
at any rate, saved themselves from odium
and trouble, by the disposal of them to the
Crown, or to lay subjects. [But the dis-
posing of tithes to laymen was prohibited
by several Lateran Councils, especially
those held by Alexander III. in 1180, and
by Innocent IIT. in 1215. Erskine men-
tions also Papal exemptions, granted to re-
ligious houses, among the means by which
teinds were diverted from the parochial
clergy. But these exemptions did not
apply to all the lands held by the monas-
teries, but only to the Labores, i.e., lands
cultivated by the monks themselves, or at
their own expense, and the Novalia, i.e.,
such as had been newly brought under
cultivation by the monks. See College of
Glasgow, 16 June 1813, F.C. And the
exemption was restricted, in the 12th cen-
tury, to lands held by the three orders of
Cistercians, Templars, and Hospitallers,
and, in 1216, to lands acquired by these
orders before that year. The privilege was
of a strictly personal nature, and came to
an end when the ecclesiastics ceased to be
the immediate occupants and cultivators of
the lands. See L. Blantyre, 4 Dec. 1838,
1 D. 148. Shortly before the Reformation,
the practice arose of giving out feus of
church lands cum decimis inclusis et nun-
quam antea separatis; and this provision,
under certain conditions which are noticed
elsewhere, is recognised as transferring to
the grantee the same exemption which had
formerly been enjoyed by the church. See
Decime Incluse. )

At the Reformation, the King, whether
by resignation or by confiscation, became
the proprietor of all church lands, especi-
ally of those formerly belonging to religious
houses, of whatever description, uncon-
nected with parochial charges ; and on the
death or dispersion of the abbots and prior,
he first appointed lay commendators for
life, and then created the monasteries and
priories into temporal lordships, the grantees
to which were styled Lords of Erection, or
Titulars of the Tithes; thus transferring
the possessions of the church permanently
into the hands of laymen holding of the
Crown ; while, at the same time, the Crown,
coming in’ place of the Pope, became patron
of every regular parochial charge to the
patronage of which no subject could show
a good title, and thus acquired a great acces-
sion to its influence. The property of the
lands erected, and their exemption from tithe

(where it existed), constituted the Zempor-'

ality, and the tithes themselves the spiritu-
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ality of the benefice; and the Lords of
Erection continued the exercise of the
rights which their predecessors had exer-
cised, in presenting such ministers, and
assigning such stipends, as they chose;
although a very limited independent pro-
vision was confirmed to the reformed clergy
by 1572, c. 52. These Lords of Erection
themselves, however, soon became objects
of jealousy, and their possessions objects of
importance. It became, therefore, advis-
able to check the practice of erections;
and, in consequence, by 1587, ¢, 29, all
church lands were inalienably annexed to
the Crown, with the following exceptions:
1st, Of the temporal lordships erected by
the Crown, prior to the date of the act.
2d, Of lands made over to hospitals,
schools, and universities, and not diverted
from their original uses. 3d, Of benefices
which, before the Reformation, had either
been retained by the original lay patrons,
or had been feued out to laymen by the
church ; the feu-duties, on the Reforma-
tion, vesting in the Crown with certain
limitations. 4¢£h, Of the manses and
glebes of the Popish churchmen, which
were not annexed, because regarded, like
those teinds which were appropriated to
parsonages and vicarages, as part of the
spirituality of benefices, and were, like
them, reserved either to the possessors at
the time, or to the Protestant churchmen
who were to come in their place. See
1593, c. 190. 5k, Of certain pensions
granted by the Pope, or his successor the
King, or by bishops, with consent of the
incumbent, provided they were either
authorised by the Lords of Council, or
followed by possession. See 1606, c. 3.
[As to the teinds of church lands, Erskine
(B. ii. tit. 10, § 22) seems to incline to the
view that these were annexed by the act of
1587, as well as the lands themselves ; but
the other authorities concur in holding that
the teinds were not annexed.] Notwith-
standing this act, further erections were
made by the Crown, which gave rise to a
second act, 1592, c. 121, voiding all erec-
tions subsequent to 1587, except those in
favour of persons created, since that period,
Lords of Parliament. On the restoration
of bishops, the annexations of their bene-
fices and those of their chapters were re-
scinded respectively, by 1606, c¢. 2, and
1617, c¢. 2; but these measures were can-
celled by the act 1690, c. 29, on the re-
establishment of Presbytery; and the King
has since applied ‘the bishops’ tithes to
public uses and pensions. Thus, it appears

that, after the Reformation, the whole
teinds of the country belonged either to
the Crown, to the Lords of Erection, called
titulars, to the original founding patrons,
or to the fewars from the church,—the
whole rights of the church to teind being
thus transferred to, and vested in, these
parties.

The teind was originally made effectual
by drawing it; which was performed by
the beneficiary carrying off from the ground
every tenth sheaf, the remainder of the
produce being termed the stock.  This
practice was attended with great incon-
venience, and became a constant instrument
of oppression, from the proprietor being
obliged to allow his whole crop to stand on
the ground, exposed to all the vicissitudes
of the seasons, until the beneficiary should
choose to draw away his teind. It became
a frequent custom for the beneficiary to
commute his tithes for either a certain
yearly tack-duty, or a stated number of
rental bolls ; to which both parties were,
under certain limitations, bound perma-
nently to adhere. And it often happened
that the beneficiary persevered in nimiously
delaying to draw his teind, for the purpose
of thereby making better terms in any
proposed arrangement with the proprietor.
Various remedies provided for this evil by
the acts 1606, c. 8, 1612, c. 5, and 1617,
c. 9, were found to be in a great measure
inoperative ; so much so, that Charles I.
was induced, soon after his accession, to
execute a revocation of all grants of church
lands or tithes made by James VI. to the
Crown’s prejudice ; and, the year after, to
bring a reduction of all erections, both
those before and those after the Act of
Annexation ; of the former, on the ground
that they proceeded on the resignations of
the beneficiaries ; and of the latter, on the
ground that no annexation to the Crown
could be dissolved but by Parliament;
and contending,—1sf, That the titulars
should yield to the Crown the superiority
of the church lands, and that a certain
yearly annuity should be paid out of the
tithes to the Crown. 2d, That the titular
(t.e., beneficiary) should sell the tithes to
the proprietor at a fixed number of years’
purchase ; and that tithes set aside yearly
for the support of the clergy, universities,
schools and hospitals, should be valued at
the suit of the proprietor, who, on payment
either of the price, or of the valued yearly
duty, should have the entire management
of the crop, stock, and tithe.

All parties having interest entered, in
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1628, into four submissions, referring to the
King himself; the first and fourth signed by
the Lords of Erection with their tacksmen,
and by the landlords,—the second by the
bishops and clergy,—and the third by the
commissioners of several royal burghs. On
the 2d September 1629, the King pro-
nounced separate decrees-arbitral. The first
and fourth declare the King’s right to the
superiorities of erection, resigned to him
by their submissions. They give 1000
merks Scots from him to the Lords of
Erection, as the purchase-money of each
yearly chalder of feufarm, or each 100
merks of yearly feu-duty or other constant
rent of superiority, deducting an equivalent
to the blench-duties,—the feu-duties to be
retained until payment. All this is con-
firmed by 1633, c¢. 14; but the Crown’s
right of redemption was renounced, as un-
profitable, by 1707, c. 11. See Ground-
Annual. Still, however, there remained
the other important provision—viz., the
power given to the heritor to have his
teinds valued, and his yearly charge thus
permanently fixed, and also to bring an
action of sale against the titular or his
tacksman. [These provisions of the de-
crees-arbitral were ratified by the acts
1633, cc. 15, 17,19.] The rule fixed as to
valuation was, on the one hand, that
where, by whatever arrangement, the teind,
being under the managemeut and in the
possession of the heritor along with his
stock, was of necessity joined with that
stock in one common valuation, then the
yearly duty payable by the heritor to the
titular or beneficiary should be one-fifth of
that whole annual valuation of the rent of
stock and tithe together, which fifth was
deemed a reasonable surrogatum, in place
of a tenth of the whole increase; and, on
the other hand, that, where the tithe was
drawn every harvest by the titular, and its
value thus admitted yearly of a proof
separate from that of the stock, the com-
missioners appointed for the valuation of
teinds were to take proof of its amount,
and take its value communibus annis;
which value the proprietor was to pay
annually to him who had right to the
teind, under deduction of a fifth, called
the King’s Ease, because granted in his
awards as an allowance of abatement
to the proprietor. Where, however, the
teinds, though drawn ¢psa corpora, had
been mixed with others, so as to prevent
discrimination, or where the titular was
not a party, their value was to be taken at
onefourth of the valued rent of the

heritor’s stock, [on the ground that one-
fourth of the stock was equivalent to one-
fifth of the total rent;] Campbell, 1773,
[M. 15762 ; Connell, i. 176. See Jamie-
son, 19 June 1867, 5 Macph. 914, where a
subvaluation was approved of, which only
fixed thejvalue of the stock.] With regard
to the sale of teinds, the rule fixed was,
that where the seller had an heritable
and unburdened right to his tithes, e.g.,
that of the titular, he should be obliged to
sell for nine years’ purchase; and that,
where the teinds were enjoyed by a tacks-
man, or where the purchaser himself was
tacksman, the commissioners should allow
a deduction regulated by the endurance of
the tack,—a matter generally so arranged
by them, that, while the titular or other
seller received his purchase-money at the
expiration of the tack, the tacksman,
whether the purchaser or a third party,
retained in the one case, and drew in the
other, the interest of the price during the
currency. This is ratified by 1633, c. 17 ;
but the limitation of the action of sale to
two years after the valuation has been
overlooked in practice; Irvine, 1794, M.
15698. [The practice is to deduct the
stipend from the valued teind, and also six
per cent. for the King’s annuity : then nine
years’ purchase of the balance is the price,
upon payment of which the court decern
the titular to grant the pursuer an heritable
right to his teinds ; see Comnell, i. 316.]
The grain, in which teinds have been
already valued, must be valued at the
medium fiars for seven years preceding ;
[see 48 Geo. IIL c. 138, § 8-13.] The
King’s decreets on the other submissions
were much to the same effect, except that
the King’s power of valuation extended to
those only of the bishops’ tithes which
they did not actually possess by rental
bolls or drawn tithe, but which were in
tack or other use of payment.

In 1627, commissioners had been ap-
pointed by the King to fix his annuity, [and
to confer with those who had any interest
in church lands or tithes, with the view of
arranging a settlement. This commission,
calledjthe ¢ Commission of Surrenders and
Teinds,” gave no power to value teinds or
to name sub-commissioners. ‘It is quite
true that, in one sense, valuations took
place under the commission 1627 ; but then
not by force of that commission in itself,
but by virtue of the subsequent letters to
the commissioners, authorising them to
appoint sub-commissioners for valuation,
which authority was not given until 1628
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[and 1629, after the submissions had been
entered into, giving the Crown a right so to
interfere ;” per Lord J. C. Hope, in Dunlop,
2 June 1858, 20 D. 1031.] In order,

-however, that the decrees-arbitral, in the

valuations of teinds, might be executed
under authority of a proper court, [another
commission, called the ¢ High Commission,”
or the “ Commission for Plantation of Kirks
and Valuation of Teinds,”] was appointed
by 1633, c. 19, with power generally to
value and sell tithes, and approve the valua-
tions of the sub-commissioners. Valuations
were, under it, carried on for a long time,
although part of the records were carried off
by Cromwell, and others were destroyed by
fire in the year 1700. [After the Restora-
tion, the commission was renewed at various
times, with enlarged powers, until, by 1707,
c. 9, its functions were transferred to the
Court of Session. See Teind Court.]

The teinds vested in the lay patrons are
in a different situation from those vested in
the titulars. When they lost the right of
presentation by 1649, c. 39, they received,
as indemnification, all those tithes of the
parish which had not previously been
disposed of. [This act was rescinded at
the Restoration ; but by 1690, c. 23, their
right of presentation was again taken away,
and their right to the teinds, in so far as
not heritably disponed, confirmed,] but
“with the burden always of the minister’s
stipend, tacks, and prorogation already
granted of said teinds, and of such aug-
mentations of stipend, future prorogations,
and erections of new kirks, as shall be
found just and expedient, providing the
said patrons getting right to the teinds by
virtue of this present act, and who had no
right thereto before, shall be, likeas they
are hereby obliged to sell to each heritor
the teinds of his own lands at the rate
of six years’ purchase, as the same shall
be valued by a commission for valuation
of teinds.” [See Kames' Eluc. art. 38.]
Thus, the heritor is entitled to have his
teinds in all cases valued, and to purchase
them from the titular at nine years’ pur-
chase, and from the patron, where not
titular also, at six years’ purchase—this
last privilege belonging to the heritor alone.
But there are still certain teinds, which,
though they may be valued, can never be
bought by the heritor or feuar of the lands
titheable : 1lsf, Teinds either allocated to
or belonging to ministers; 1690, c. 30.
2d, Teinds granted to colleges, schools, or
hospitals. 3d, Teinds formerly belonging
to bishops, and thereafter to the Crown on

the abolition of episcopacy, so long as
these teinds remain with the Crown. 4¢h,
Teinds which the heritor is bound to pay
to a former heritor, or to a titular, his
superior, who having either bought his
own teinds, or enjoying the teinds of his
own lands, retained them, in subsequently
feuing out the lands to him; 1693, c. 23.
The action for valuation of teinds pro-
ceeds now before the Court of Session,
by 6 Geo. IV. c. 120, § 54, and may be
raised at the instance of the heritor, or
sometimes of the minister. In the one
case, the titular or his tacksman, and gener-
ally the minister, or, if there be none, the
moderator of presbytery ; and, in the other,
the titular or tacksman, and the heritor,
are made parties. [The Teind Court forms
also a court of review of the proceedings
before the sub-commissioners appointed for
carrying out valuations. The sub-valua-
tions, or reports of these sub-commissioners,
have no legal force or authority, until
approved of by the High Commission, or
by the Court of Teinds as coming in its
place. They belong exclusively to the
period between 1629 and 1660, no new
nomination of sub-commissioners having
been made after the Restoration. In deal-
ing with them, a large effect is given to
the principle, Omnia presumuntur rite et
solenmiter acta ; see Lord Westbury in
Deans of Chapel Royal, 18 March 1869,
7 Macph. (H.L.) 19. The fact that the
minister, being a stipendiary, had not been
cited, was held to be no ground of objection
to a sub-valuation ; M‘Neill, 20 Feb. 1809,
5 Pat. 244. Valuations by the High Com-
mission have in several cases been held
invalid on this ground; but the House of
Lords have now decided that a valuation
by the High Commission is good, though
the minister was no party to it, his interest
being sufficiently protected by the presence
of the titular, who is only entitled to the
residue of the teind, after deducting the
minister’s stipend; Minister of Old Machar,
26 July 1870, 8 Macph. (H.L.) 168. See
also Ministers of Islay, 16 July 1868, 6
Macph. 1074; Hay, 19 Feb. 1886, 13 R.
585. Tt would, of course, be otherwise, if
the minister were himself the titular ; Elder,
8 Jan. 1869, 7 Macph. 341. In M‘Giébbon,
16 July 1862, 24 D. 1344, a decree of
approbation, by which the authority of the
Commission was interponed to an agreement
as to the value of teinds entered into
between a heritor and a tacksman, was
found ineffectual as a valuation of teinds,
in a question with the titular. See also



‘ ‘MPG Paged 31/08/2012 13:03 Page 1066

e

1066 TEINDS

[Deans of Chapel Royal, supra; Lady
Willoughby de Eresby, 17 July 1885, 12
R. 1330.

[By A.S. 12 Nov. 1825, a summons of
valuation must set forth the rent of the
lands according to the current leases, when
they are under lease (see Fothringham,
22 Feb. 1870, 9 Macph. 172) ; and when
they are in the natural possession of the
proprietor, the fair and just rent of the
lands must be set forth, under a lease for
nineteen years if arable, eleven years if
pasture, or nineteen years if partly arable,
partly pasture. “In ascertaining the pre-
cise amount of the teindable rental, the
court have been careful to confine that in-
quiry to the sum which the heritor receives
as the true consideration paid for the land
itself, or its produce ; for, as the teind is
a burden on the fruits of the land, the
rent, or that proportion of it which is given
as a compensation for the land, ought to be
confined to what is truly paid in considera-
tion of the land or its proper fruits, as distin-
guished from incidental charges foraccessory
advantages or conveniences enjoyed by the
tenant in articles not per se teindable.
Such charges are either excluded from the
computation in adjusting the rental, or
deducted from what is stated as the prima
Jacie amount, so as the same may be con-
fined to that sum of rent whereof the fifth
part is taken as, the teind ;” Buchanan,
200. If the value of the lands has been
recently and suddenly increased, as by the
erection of buildings, manufactories, or
valuable enclosures, either the old rental as
it stood prior to these improvements is
taken, or deduction is made from the exist-
ing rental in respect thereof. But if the
lands have been not suddenly, but gradu-
ally improved, the titular is entitled to
have them valued in their improved con-
dition. See Smith, 17 Dec. 1817, F.C.
Where deductions are claimed on account of
recent improvements, the amount of such
deductions must be stated in the summons
of valuation, and documentary evidence
thereof produced; A.S. 12 Nov. 1825.
The cases jn which claims of deduction
have been allowed or refused by the court
are collected in Buckanan, 200 et seq., where
it is remarked that “on no subject are the
decisions of the court more conflicting.”

[Teind is originally, and in its own nature,
a burden affecting the crop or produce of the
land. But the result of the valuation acts
passed in 1633, as interpreted by recent de-
cisions, has been “to substitute a burden on
the rent or annual value of the lands for a

[burden on the fruits. The burden is to be
equal to one-fifth of the rent, both in the
case of valued and unvalued teinds, the
only difference being that, until a valua-
tion was obtained, the amount of the fifth
would necessarily vary with the amount
of the rent; whereas, after valuation, the
amount annually payable would be fixed
and subject to no increase, however great
the expenditure in improving the lands.”
“What was formerly exigible was one-
tenth, or the value of one-tenth, of the
produce of the particular year in which the
exaction was made. What is now exigible
is one-fifth of the rent of that year if there
is no valuation, and one-fifth of the per-
manent or constant rent if there be a valu-
ation;” per Lord Deas, in Burt, infra;
see also D). Athole, 20 March 1885, 12 R.
882. Hence lands wholly in pasture, and
never known to have been in tillage, are
teindable, and liable to be localled upon for
stipend, without a decree of valuation, at
one-fifth of the rent ; L. Glenlyon, 15 Nov.
1842, 5 D. 69 ; Learmonth, 3 Dec. 1857,
20 D. 190, and 1 June 1859, 21 D. 890.
In Burt (Loc. of Calton), 12 Jan. 1878, 5
R. 445, lands in the heart of a city, wholly
built over with houses and shops, which had
never paid stipend, nor been valued for
teind, were held liable to allocation ; and
the teindable rental was fixed at £4 per
acre, being an estimate of the probable
agricultural rent which would be obtainable
if the ground were converted into tillage.
This decision seems toestablish theprinciple,
which the standard authorities hardly
appear to have contemplated as one of
universal application, that all land, however
occupied, is subject to the burden of teind.
The only exceptions now recognised are
glebe lands (if regularly designed according
tolaw), and lands held cum decimyis inclusis.
See Glebe. Decimee Inclusce. 'With regard
to Crown lands, the question of their ex-
emption is said by Buchanan (p. 75) to be
still open to discussion ; but in E. Moray,
16 Nov. 1869, 8 Macph. 142, though a
decision of the point was not called for,
the inclination of the judges was against
the exemption.]

Teinds are debita fructuum, not debita
fundi.  Their arrears, therefore, do not
affect singular successors; [E. Callander,
1662, M. 15632.] Action lies for arrears
against none but such as have intromitted
with them as teinds, whether the intro-
mitter be the heritor or his tenant ; [ Univ.
of Glasgow, 27 May 1868, 6 Macph. 878.
Claims for arrears of teinds are unfavour-
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[ably regarded ; Scott, 1795, M. 15700,
Bell’s Folio Cases, 152. As to the plea of
bona fide perceptio against a claim for
arrears, see Haldane, 8 Nov. 1871, 10
Macph. 62 ; Drysdale, 24 April 1874,
1 R. (HL) 27; E. Cawdor, 2 March
1878, 5 R. 710.

[Where a right to teinds has never been
feudalised, it admits of being completed by
prescriptive possession on a personal title.
But no prescriptive right to teinds which
have been feudalised can be acquired with-
out infeftment in the teinds. A decree of
adjudication, however, followed by posses-
sion for forty years, though not completed
by infeftment, has been held to give a
good prescriptive right ; Gordon, 1758, M.
10825 ; Irvine, 1764, M. 10830. Posses-
sion of teinds, maintained upon tacks only,
though for forty years, is not sufficient to
constitute a heritable right, because the
title of possession implies that the herit-
able right belongs to another; Sinclair,
1771, M. 10835. A decree of valuation is
not a title on which a proprietor can ac-
quire by prescription a right to the teinds
of lands not included in the valuation ;
Macleod, 10 July 1873, 11 Macph. (H.L.)
62. The negative prescription, though (as
already mentioned) it cannot destroy the
right to the teind, is applicable to the effect
of protecting a decree of valuation or
approbation against challenge, except on
the ground of nullities appearing ex facie ;
see Lord Pres. M‘Neill, in Deans of Chapel
Royal, 20 Feb. 1867, 5 Macph. 414. But
a decree of valuation cannot be lost non
utendo, ““because such decree establishes
no right or claim of tithes in the obtainer
of it against another, and can be used by
him not otherwise than as a defence against
the claim of the titular ;” FErsk. B. iii. tit. 7,
§ 11. A sub-valuation, however, may be
lost by dereliction, i.e., by payment of teind
beyond the amount fixed by the sub-valua-
tion, or by any act implying the adoption
of a different rule; . Kinnoull, 7 June
1826, Sh. Teind Cases, 105 ; Fogo, 6 Dec.
1867, 6 Macph. 105. It is not necessary
that the overpayments have been continued
for forty years; L. Gray, 1799, M. 15773.
But if they have been made in ignorance of
the existence of the sub-valuation, or with
no intention of abandoning it, dereliction is
not inferred ; Alexander, 13 Nov. 1840, 3 D.
40 ; L. Elibank’s Trs. 16 July 1888, 15 R.
927. A decree of valuation by the High
Commission or the Court of Teinds cannot
be derelinquished, but fixes absolutely the
amount of the teind; Mazwell, 3 July

[1816, F.C. Hence, even when payments
have been made, for more than forty years,
in excess of the teind as valued by the
High Court, no prescriptive right can be
acquired to have such overpayments con-
tinued ; Chisholm-Batten, 16 Jan. 1873,
11 Macph. 292 ; Colqukoun, 18 July 1873,
11 Macph. 919. In like manner, when
the value of teinds has been fixed by
decree of approbation of a sub-valuation,
although payments in excess thereof have
been subsequently made for forty years,
no right can be prescribed to have these
overpayments continued; because they
have been made not out of teind but out
of stock, and the court has no jurisdiction
to order payments out of stock; Col-
quhoun, supra ; E. Minto, 7 Nov. 1873, 1
R. 156. But when, before deécree of appro-
bation, payments have been made for more
than forty years in excess of a sub-valua-
tion, a prescriptive right may be acquired
to have these payments continued, and any
subsequent decree of approbation will be
limited and qualified by such prescriptive
right ; Loc. of Madderty, 9 July 1817,
F.C.; Colughoun, supra. See Locality.]
Besides the other powers granted to the
commission of tithes by 1633, c. 19, they
were authorised to modify reasonable
stipends out of the tithes to the parochial
clergy. By a former commission (1617,
c. 3), the lowest stipend modified was to
be 500 merks Scots, or five chalders of
victual, or the whole fruits of any benefice
which might fall short of this; and the
highest, 1000 merks or ten chalders, the
chalder of oatmeal being sixteen bolls, at
eight stones to each boll. The act 1633
raised the ménimum to eight chalders, or
proportionally in money, amounting to
£44, 8s. 10%d. sterling; but it did not
limit the commissioners in their alteration
of the old maximum of ten chalders. So
that they exercised a discretion in giving a
stipend often exceeding it, when there was
enough of free tithe in the parish, if they
saw cause for so doing. This practice was
continued by the Lords of Session after
the commission was vested in them by
1707, c. 9; the respective teinds being
valued either by decrees of valuation or in
any other competent way. It was, how-
ever, long held to be wultra vires of the
court to grant a second augmentation ; but
that idea has never been acted upon since
1789, and repeated augmentations have
been given to the same stipend. [See
Miwister of Prestonkirk, 1808, M. App *
Stipend, No. 6, and Connell, ii. 34 (App.
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[No. 20); 48 Geo. IIL c. 138.] By 50 Geo.
IIL c. 84, £150 sterling is made the mini-
mum annual value of any stipend, any
deficiency of teinds being made up by
Government. As to the process of aug-
mentation, see Augmentation. When the
increase of stipend is granted, each heritor
is liable in payment to the whole extent of
his teinds if valued, or their rent, if let to
him, although with right of recourse against
the rest ; and all intromitters whatever are
similarly liable. Hence the process of aug-
mentation is combined with what is called
a locality, whereby the proportion payable
by each heritor is allocated on him, after
which. he is liable for his share, and for no
more. See Locality. The modified stipend
is a debitum fructuwm simply, like the
teinds from which it is taken, and is free
of all tacks and burdens whatsoever—
1593, c. 162; so that no minister can do
anything as to it, any more than as to the
glebe or manse; to prejudice his successor.
It is a rule strictly adhered to, that the
teinds of one parish cannot be taken to
provide stipend to the minister of another ;
and where any portion of the teinds of a
parish has been so appropriated in former
times, it may be reclaimed by the parish
minister whenever the other teinds of his
parish are inadequate to afford him a com-
petent stipend. [But the minister of a
parish to which lands have been annexed,
with stipend payable out of them to the
minister of the old parish, from which they
have been disjoined, is entitled, when it be-
comes necessary, to have the teinds of these
lands given to him, and taken away from
the minister of the old parish, if there be
free teind in the old parish to supply the
place of the stipend which the minister of
the old parish thus loses ; Johnson, 1820,
M. 14,834 ; Simpson, 8 Dec. 1882, 10 R.
313.] - The Court of Session, as the com-
mission of teinds, are empowered to unite
parishes, or to disjoin or divide such as
are too large, and to modify stipends out
of the teinds to the additional ministers
thereby rendered necessary; but under
this qualificatioh, that parishes cannot be
disjoined or divided, except with the con-
sent of [a majority] of the heritors, reckon-
ing not by the number of the heritors, but
by the amount of their valued rent within
the parish. [See Disjunction. Parish.
[All teinds are subject to the burden of a
suitable provision to the minister. Some
teinds, however, are liable primarily, and
others only subsidiarie, according to the
different titles under which they are en-

[joyed.] The following is the order in
which the teinds of a parish are liable for
payment of existing stipends and augmen-
tations: 1sf, Teinds never erected—:.e.,
never granted by the Crown to any lay-
man, [of which few, if any, examples are
now to be met with ; see Connell, i. 480.]
2d, Teinds which have been erected and
are yet in the hands of the lay titular, in-
cluding the tack-duties or rents drawn by
the titular for teinds let in lease, and the
feu-duties payable by parties having right
to their own teinds, and holding them
under the titular as superior. 3d, Teinds
let in lease by the titular. 4¢h, Teinds
heritably disponed by the titular, and
the teinds of the titular’s own lands.
5th, Bishops’ teinds [in the hands of the
Crown.] 6th, Teinds belonging to colleges
or universities, or appropriated to other
pious uses, including the teinds formerly
belonging to the Chapel Royal. [The
bishops originally enjoyed their teinds
exempt from the burden of paying stipend
to the parish clergy, though they were
bound to support the incumbents of their
own mensal churches. In their submission
to Charles I., the bishops stipulated that
they should continue to enjoy the fruits
and rents of their benefices as then pos-
sessed by them ; but their privilege seems to
have been changed, in the discretion of the
commissioners, into one of postponed lia-
bility for stipend, beginning only when all
teinds in the hands of laymen had been
exhausted. Such at least was found to be
the privilege of bishops’ teinds after they
had passed into the hands of the Crown,
in the case of Arngask, 1715, mentioned
in Connell, i. 504, and in Campbell, 1770,
M. 14796. ¢ This privilege does not attach
to the teinds merely because the Crown is
the titular ; that circumstance does not give
the privilege. Nor does it attach to all
teinds in the hands of the Crown, which
formerly belonged to the church digni-
taries—all those, for instance, which be-
longed to religious houses, or to college
churches or chapels—but only to such
teinds as belonged to bishops, and not to
all the teinds which belonged to bishops,
but only to such as belonged to the bishops
at a certain period, that is, before the Refor-
mation, and not to all that were possessed
by the bishops at that period, but only to
such as had been appropriated to the
bishop for his own personal support and
maintenance. It did not belong to teinds
which had belonged to religious houses and
had come to the bishops or their chapters,
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[or to which they had a right as patrons, or
to which they had acquired a right after
the Reformation (see Christie, 1788, M.
14,818). The privilege, therefore, only be-
longs to a certain class of teinds formerly
belonging to bishops, and now in the hands
of the Crown as in place of the bishops,
namely, those which had been appropriated
to the bishop for his personal use. The
purpose for which such teinds were appro-
priated suggests the reason why they were
privileged whilein the hands of the bishops.
It is not so clear why the privilege should
exist after that purpose ceased, nevertheless
there are repeated decisions in Scotland to
the effect that the privilege does attach to
such teinds so long as they are in the hands
of the Crown;” per Lord Colonsay, in
Gordow’'s Trs. 8 June 1871, 9 Macph.
(H.L.) 73. But such teinds lose their
privilege on being disponed by the Crown
to a subject ; Loc. of Prestonkirk, 14 Nov.
1846, 9 D. 61. Teinds belonging to
colleges are postponed even to bishops’
teinds, in the allocation of stipend ; New
College of St Andrews, 7 Dec. 1808, F.C.
But this privilege does not apply to teinds
acquired by a college from an ordinary
titular, in whose hands they would have
been liable for stipend; College of Glasgow,
25 May 1814, F.C.

[A heritor whose teinds have been
valued is entitled at any time to surrender
his teinds at the valuation, even though
he have previously paid beyond his valued
teind under prior decrees of locality ; see
Conmell, i. 523 ; Maxwell, 3 July 1816,
F.C. This right, being mere facultatis, is
not affected by the negative prescription ;
E. Minto, 7 Nov. 1873, 1 R. 156. After
a surrender has been made, the heritor has
no concern with subsequent localities, nor
is he liable in any part of their expense ;
Loc. of Eddleston, 1805, M. App. Teinds,
No. 13. The effect of a surrender is to
make the minister titular of the teinds
quoad the surrendered teinds ; Colquhoun,
18 July 1873, 11 Macph. 919. The court
will not sustain a surrender if it is condi-
tional, or if. it is only of an unascertained
proportion of a cumulo valuation; Rich-
mond, 26 Jan. 1866, 4 Macph. 554;
Macvicar, 12 July 1866, 4 Macph. 1058.]

In decrees of modification, an extra sum
is generally allowed for communion ele-
ments ; see 1572, c. 54, and 1593, c¢. 162 ;
although no proper part of the stipend.
See Sacraments. It cannot, however, be
modified out of the stock, but must come
from the teind ; Wilkie, 1793, M. 2493. Of

course, this provision goes, not to the min-
ister, but to the.parish poor, for all those

years in which he does not administer the

sacrament ; [Abdie, 1713, M. 2490 ; Hay,
1780, M. 2492.
[A conveyance of lands, without mention

of the teinds, by one who has also right to

the teinds, is subject to construction, and
may, on sufficient grounds, be construed as
importing by implication a conveyance of the
lands with the teinds ; Waitt's T'rs. 10 Nov.
1869, 8 Macph. 132 ; Menzies Conv. 810.]

See generally, on the subject of teinds,
Ersk. B. ii. tit. 10 ; Bank. ii. 1 ; Stair, B.
ii. tit. 8; More’'s Notes, ccxxix., CCXXXIX.,
clxxi., exxxviil.,, cxcii.; Bell’s Princ. §§ 837,
1147 ; Ross’'s Lect. 1. 461; [Forbes on
Tithes ; Comnell on Tithes ; Buchanan on
Teinds ; Elliot’'s Papers on Teinds.]

[TELEGRAPH. See 26 & 27 Vict. c.
112; 29 & 30 Vict. c. 3; 32 & 33 Vict. c. 73;
41 & 42 Viet. ¢. 76 ; 52 & 53 Vict. c. 34;
48 & 49 Vict. c. 49, and 50 Vict. c. 3 (sub-
marine) ; 48 & 49 Vict. c¢. 58 (sixpenny
telegrams). |

TELLER. See the form of abond with
cautioners, by the cashier or teller of a bank,
in Jurid. Styles, ii. 392.

TEMPLE LANDS. Temple lands were
originally the property of the Knights-
Templars, an order which existed from
1128 to 1312, when their lands were
variously disposed of. The exemption
from tithe which attached to those lands,
while in possession of the knights, adhered
to them long after. [Butsee . Hopetoun,
2 March 1841, 3 D. 685.] See Bank. B.
ii. tit. 8, § 19, 207, 208 ; Stacr, B. ii. tit.
8 § 7; B. iv. tit. 24, § 9; Connell on
Parishes, 359 ; Dunlop’s Parish Law, 115 ;

- Brown’s Synop. 294, 1201, 1202, 2317.

TEMPORALITY. The temporality of
benefices consists in such lands or other
property (except tithes, manses, and glebes)
as may have accrued to the church by gifts
to, or purchases by, its members as such,
and not fanguam quilibet. It is opposed
to the sperituality, and has been annexed
to the Crown. See Teinds.

TENANT. In Scotland, the term tenant
is used only for the lessee or party to whom
a lease is granted. But in England, a ten-
ant is any one who holds or possesses lands
or tenements, by any kind of title, either
in fee, for life, for years, or at will. A ten-
ant in dower is the possessor of lands in
virtue of her dower ; a tenant in mortgage
is a possessor of lands by a mortgage, &c.
Tomlins' Dict. h. t. [The word is also used
in reference to personal property, e.g., a
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[ tenant for life or tenant in common of
stock ; Sweet’s Law Dict. An estate in joint
tenancy, is where an estate is acquired by
two or more persons in the same land, by
the same title (not being a title by descent,
in which case the tenants would be copar-
ceners), and at the same period. There is
thus among joint tenants unity of title, unity
of period of vesting, unity of interest as re-
gards the quantity of the estate, and unity
of possession, each being equally entitled to
the whole. ¢ Tenants in common” on the
other hand, “are such as hold by several and
distinct titles, but by unity of possession ;
because none knoweth his own severalty,
and therefore they all occupy promiscuously.
This tenancy therefore happens where there
is an unity of possession merely, but
perhaps an entire disunion of interest, of
title, and of time. For, if there be two
tenants in common of lands, one may hold
his part in fee simple, the other in tail, or
for life ; so that there is no necessary unity
of interest : one may hold by descent, the
other by purchase ; or the one by purchase
from A., the other by purchase from B. ; so
that there is no unity of title : one’s estate
may have been vested fifty years, the other’s
but yesterday ; so thereis no unity of time.
The only unity there is, is that of posses-
sion ; and for this Littleton gives the true
reason, because no man can certainly tell
which part is his own : otherwise even this
would soon be destroyed ;” Blackstone, ii.
191. See also Stephen’s Com. i. 338 ;
Williams' Real Property, 157 ; Goodeve’s
Real Property, 238.] :
TENDER. In an action of damages,
a tender is a judicial offer made by the
defender, of a specific sum in name of
damages and of expenses down to the date
of the tender. A tender is usually made
in a separate minute or other writing, and
need not be expressed according to any
particular formula. All that is necessary
is that it should contain a distinct offer of
a specific sum in name of damages, along
with the pursuer’s expenses up to the date
of the tender ; with a proviso, that in the
event of the tender being rejected, and the
case going to trial, the pursuer is not to be
entitled to read the tender to the jury, or to
found on it as evidence at the trial. The
effect of a tender in freeing a defender from
liability for the subsequent expenses is
stated in the article Expenses, p. 442 0.
See also Macfarlane’s Jury Prac. 289.
TENDER, LEGAL. ' See Money.]

- TENEMENTUM ; the property of lands

or other immoveable subjects. Skene, . t.

TENENDAS ; is that clause of a charter
by which the particular tenure, e.g., feu-
holding, is expressed. [See 31 & 32 Vict.
c. 101,§§ 5, 100. With regard to the effect
of the fenendas in explaining the dispositive
clause of a charter, in a question as to a
grant of salmon-fishings, see Sinclair, 7
June 1867,°5 Macph. (H.L.) 97, and
M‘Culloch, 20 Oct. 1874, 2 R. 27.] See
Stair, B. ii. tit. 3, § 16 ; Ersk. B. ii. tit. 3,
§ 24; Bank. i. 548, 688 ; Bell’s Princ.
§ 761 ; Ross's Lect. ii. 159, 290 ; [ Menzies’
Conv. 551 ; M. Bell’s Conv. i. 632. See
Charter.  Holding. Dispositive Clause.]

TENOR. The tenor of a deed lost may
be proved. See Proving the Tenor. Casus
Amissionis.

TENURE. See Holding.

TERCE ; isone of the two legal liferents
known in the law of Scotland ; being a real

right constituted without either covenant

or sasine, whereby a widow, who has not
accepted of any special provision, is entitled
to the liferent of one-third of the heritage
in which her husband died infeft. [By the
former law, terce was due only where] the
marriage had endured for year and day, or
had produced a living child ; [but this con-
dition was abolished by 18 Vict. c. 23, § 7.

The right is not excluded by the wife being

an alien; 33 & 34 Vict. c. 14. The hus-
band’s infeftment must be “of fee” as at
the time of his death ; and real, not merely
nominal, or in trust; Bell’s Princ. § 1599.
Terce may be claimed by wives who have
obtained decree of divorce against their
husbands, as well as by widows; Ralston,
1803, Hume’s Dec. 293.] By 1681, c. 10,
wherever a particular provision is granted
by a husband to his wife, either in an
antenuptial or postnuptial contract of
marriage, or in any other deed, the wife is
thereby excluded from her terce, unless the
contrary is expressly provided in the con-
tract of marriage, or other deed containing
the provision. This liferent can be affected
by such burdens only as affect the husband’s
sasine, and bears no more than its propor-
tion of any burden affecting the estate.
[See Robson, 2 Feb. 1861, 23 D. 429.
The widow has no claim of terce over en-
tailed property, where the entail contains
a clause expressly excluding such claim ;

Hay Newton, 9 May 1870, 8 Macph.

(H.L.) 66.] Custom has excluded from

the terce the mansion-house, where only .

one exists, burdens by reservation, rights of
reversion, superiority and patronage, leases,
and feu-duties. [Subjects held by burgage
tenure were also formerly excluded ; but
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[this was altered by 24 & 25 Vict. c. 86,
§12.] Lesser terce is that which is due
out of lands still burdened with terce to
the widow of the former proprietor, and is
therefore one-third of the remaining two-
thirds, but extends to a complete third on
the death of the former tercer. Where a
husband has disponed property in which he
stands infeft, but dies before the disponee

" has taken infeftment, the widow’s terce

will form a burden on the property-so dis-
poned, since the disponer was not feudally
divested of it during his life ; and this rule
holds, even although, before the dissolution
of the marriage, the disponee should have
attained actual possession; M‘Culloch,1788,
M. 15866. And the same principle applies
to the courtesy ; Bell on Purchaser’s Title,
353. Although the husband’s infeftment
of fee at the time of his death is said to be
the measure of the widow’s terce, yet, if the
infeftment be reduced on account of infor-
malities in making up the titles, the widow’s
claim to her terce will, notwithstanding, be

~.good in questions with her husband’s repre-

sentatives. The terce is diminished by all
real burdens completed by infeftment before
the husband’s death. And, in a case in
which a husband, a short time before his
death, feued out the greater part of his
estate by a single transaction, at a feu-duty
greatly beyond its agricultural rent, it was
nevertheless held that the widow’s right of
terce did not extend to the feu-duties, but
onlyto the rent of the land unfeued ; Vésbet,
24 Feb. 1835,13 8. 517. [The process for
making the terce effectual consists of two
parts : serving to the terce, for vesting the
right ; and kenning to the terce, for giving
actual possession. Service to the terce isa
judicial process proceeding on a brieve from
Chancery, and directed to the sheriff of the
shire in which the subjects are, or to the
sheriff of Edinburgh, if they are in more
than one shire. See Brieve of Terce ; and
Fraser on Husb. and Wife, ii. 1101.
Without service, the widow has no active
title, and transmits to her heirs no right to
claim arrears ; M‘Leish, 21 Feb. 1826, 4 S.
485, F.C. But see Bell’s Princ. § 1602 ;
Fraser, ii. 1105 ; and Pringle’s Exrs. 2
March 1870, 7 Macph. 622. By service,
the widow acquires a pro ¢ndiviso right,
along with the heir, to the possession of
the property, and all its pertinents, to the
extent of one-third. She may sue for rents,
but cannot sue a removing, without kenning,
which changes her right from a jus ad rem
to a jus in re.] See Kenming to Terce.
See Ersk. B. ii. tit. 9, § 44 ; Stair, B. ii.

tit. 6, § 12; More’s Notes, cexvi. ; Bank.
B. ii. tit. 6,§ 11 ; Bell’s Com. i. 56 ; Bell’s
Prine. § 1595, [1947 ;] Bell on Complet-
ing Titles, 87, 372 ; Bell on Leases, ii. 61;
Huniter's Landlord and Tenant, i. 235 ;
ii. 14, 611 ; Sandford on Heritable Succes-
ston, ii. 106 ; Sandford on Entails, 237 ;
[Fraser on Husb. and Wife, ii. 1079 ;
M‘Laren on Wills, 1. § 157 ; Menzies' Conv.
672; M. Bell's Conv. ii. 853 ; Jurid. Styles,
i. 342.] See Marriage. Liferent. Entail.
[Contract of Marriage.]

TERM ; in judicial procedure, is a certain
time fixed by authority of a court, within
which a party is allowed to establish by
evidence his averment. If he fails to do
so, at its expiration the term may be
circumduced against him at the desire of
his opponent. But he will get a second
term, or a prorogation of the first, on show-
ing cause, and paying such previous expense
as shall be modified at the time. Stazr,
B. iv. tit. 46, § 6; A.S. 12 Nov. 1825,
See Circumduction.

TERMS, LEGAL AND CONVEN-
TIONAL. The term is the day at which
rent or interest is payable. Terms are
either legal or conventional. The legal
terms are Whitsunday, the 15th of May,
and Martinmas, the 11th of November.
[The act 49 & 50 Vict. c. 50, proceeding
on the preamble that in many counties and
burghs a custom exists whereby, for the
purpose of a tenant’s entry to or removal
from a house, a period beyond the date of
the legal term of entry or removal is
allowed, within which such entry or re-
moval may take place, and that it is
expedient that the terms for such entry
and removal should be uniform, enacts as
follows :—Where under any lease entered
into after the passing of the act (25 June
1886), the term for a tenant’s entry to or
removal from a house shall be one or other
of the terms of Whitsunday or Martinmas,
the tenant shall in the absence of express
stipulation to the contrary, enter to or
remove from the said house (any custom or
usage to the contrary notwithstanding) at
noon on the 28th day of May, if the term be
‘Whitsunday, or at noon on the 28th day of
November, if the term be Martinmas, or on
the following day at the same hour, where
the said terms fall on a Sunday ; §4. See
Thomson, 27 Feb. 1883, 10 R. 694. But
where warning is required 40 days before
‘Whitsunday or Martinmas, it must be given
40 days before 15th May or 11th November.
The word ‘ house ” means a dwelling-house,
shop, or other building and their appurten-
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[ances,and includessuch as are let along with
land for agricultural or other purposes ; § 3.
This act repeals the act 44 & 45 Vict. c.
39, which had made similar provisions, but
only in reference to houses within burgh.]

Conventional terms are any terms agreed
upon between the contracting parties.
When the conventional are later than the
legal terms, the rent is called backhand
rent ; when they are earlier, it is called
forehand rent. See Forchand Rent. [By
the former law,] the terms at which rent
was payable determined the period at which
they were ¢n bonis of the landlord, and were
therefore of importance in settling the
interests of heirs and executors, of life-
renters and fiars, and of purchasers. [But
under the Apportionment Acts of 1834 and
1870 (4 & 5 Will. IV. c. 22, and 33 & 34
Vict. c. 35), rents and other periodical pay-
ments are now considered as accruing from
day to day, like interest on money lent, and
are apportionable in respect of time accord-
ingly. See Heir and Executor. For the
former law, see earlier editions of this
work. The division of rents between
seller and purchaser of lands under lease is
usually governed by special stipulation ;
but it is a fixed general rule that, when
the purchaser’s entry is declared to be at
the term, or with a crop specified in the
contract of the sale, the purchaser has
a right to the rents payable for the subse-
quent possession, while the rents exigible
for prior possession belong to the seller;
Sinclair, 1 Dec. 1847, 10 D. 190; L.
Glasgow’s Trs. 27 Feb. 1889, 16 R. 545;
Hunter's Landlord and Tenant, ii. 341.]
See on this subject generally, Kames’ Elucid.
art. 9 ; Ersk. B. ii. tit. 9, § 64 ; Stadr, B.
ii. tit. 8, § 33 ; B. iii. tit. 8, § 57 ; More’s
Notes, cxxxix.; Bank. ii. 109; Bell on
Leases, i. 213, 220; Hunter's Landlord
and Tenant, i. 387 ; ii. 326 ; Ross’s Lect.
i 57, 290; ii. 237, 488; Bell's Princ.
§§ 1047, 1204, 1230, 1499 ; [M‘Laren on
Wills, i. § 389 ; Ranlkine on Land-Owner-
ship, 613 ; Rankine on Leases, 302. See
Liferent. Lease. Removing.]

TERRZE DOMINICALES ; in old char-
ters and infeftments, * maines, or domaine
lands, laboured and occupied by the pro-
prietor.”  Skene, h. t.

TERRITORIAL JURISDICTION; was
at one time universal, but, becoming for-
midable, was repeatedly discouraged by
different acts, as 1455, cc. 43 and 44, and
1 Geo. I c. 50; and, by 20 Geo. IL c. 43,
all heritable jurisdictions, whether of
barony, regality, sheriffship, stewartry, or

any other, were abolished or annexed to
the Crown, with the exception of those of
admiralty, and an insignificant jurisdiction
reserved to barons; sothatalmost all jurisdic-
tion is now personal. Ersk. B. i. tit. 2, §12.
See Jurisdiction. Heritable Jurisdiction.

TERRITORY OF A JUDGE; is the
district over which his jurisdiction extends
in causes and in judicial acts proper to
him, and beyond which he has no judicial
authority ; Ersk. B. i. tit. 2, § 3, 15;
Kames'  Equity, 473. See Jurisdiction.
Judges. Justices of Peace.

TEST ACT. See Oath.

TESTAMENT ; in the strictly legal
acceptation of the word, is a deed or a
writing, by which the granter appoints an
executor—that is, a person to administer
his moveable estate after his death, for
behoof of all who may be interested in it ;
and of which the other clauses, if any,
relate exclusively to moveables, and do not
operate till the death of the granter. A
testament may thus consist merely of the
nomination of an executor, or it may con-
tain, along with such a nomination, clauses
bequeathing, in the form of legacies, either
the whole or part of the moveable estate.
A deed, containing legacies without the
nomination of an executor, is not strictly
termed a testament, but a codicil. In its
more common meaning, however, a testa-
ment is a declaration of what a person wills
to be done with his moveable estate after
his death ; [and since the recent alteration
of the law by § 20 of the Consolidation Act
of 1868, by which it is made competent to
settle the succession to heritage as well as
moveables by testamentary writing, the
word is applicable to any mortis causa
settlement of estate. For the law as to
testamentary writings, see Will.

TESTAMENT TESTAMENTAR, and
TESTAMENT DATIVE. See Confirma-
tion.

TESTATOR ; the granter of a testament,
or more generally of a legacy.

TESTIFICATE ; was a solemn written
assertion, not an oath, used in judicial pro-
cedure, principally for instructing reasons
of advocation, or of suspension, where
founded upon matter of fact ; although it
did not prove in the principal cause. The
term is now obsolete. Stasr, B. iv. tit. 40,
§ 3; tit. 42, § 15 ; tit. 43, § 5.

TESTING CLAUSE. The testing
clause is the technical name given to the
clause whereby a formal written deed or
instrument is authenticated according to
the forms of the law of Scotland. The
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following is the usual form of that clause:
In witness whereof, these presents, consisting
of this and the preceding pages,
written by I F. (designing him), on paper
duly stamped, are subscribed by the said

A. B. (the party), at the day of |

one thousand eight hundred and
years, in presence of these witnesses,
P. Q and R. S. (designing them). A. B.

P. Q., witness.

R. S., witness.

Of the particulars mentioned in this
form, some are [former] statutory requisites,
and some merely consuetudinary. Thus
the name and designation of the writer,—
the mention of the number of pages of
which the deed consists,—and the names
and designations of the witnesses, were
statutory requisites, [until they were dis-
pensed with by § 38 of the Conveyancing
Act of 1874.] The attestation that the
deed has been subscribed, and the mention
of the date and place of subscribing, are
consuetudinary requisites, the want of
which would not annul the deed. *[Deeds
partly written, and partly printed or en-
graved or lithographed, were sanctioned by
§ 149 of the Consolidation Act of 1868,
but subject to the following conditions :—
“Provided always that in the testing clause
the date, if any, and the names and desig-
nations of the witnesses, and the number
of the pages of the deed, if the number be
specified, and the name and designation of
the writer of the written portions of the
body of the deed, shall be expressed at
length.” The act of 1874, however, pro-
vides (§ 38) that it shall be no objection
to the probative character of a deed,
whether relating to land or not, that the
writer or printer is not named or designed,
or that the number of pages is not specified,
or that the witnesses are not named or
designed in the body of such deed, or in
the testing clause thereof, provided that,
where the witnesses are not so named and
designed, their designations shall be ap-
pended to or follow their subscriptions.”
See Deeds, Execution of. The effect of
this enactment is’ that, in the general case,
the only solemnities now essential to a
probative deed are the subscriptions of the
party and of witnesses. But, in the case
of deeds partly written and partly printed
or engraved, as the mention of their date
(if any), in the testing clause, is a condition

Jprecedent of their validity under the act
of 1868, and as that particular is not
specially dispensed with by § 38 of the act
of 1874, it is thought that the absence of

[the date in the testing clause might still be
held fatal to the probative character of
such a deed. The deed, however, would
not now be necessarily invalid; for, by
§ 39 of the act of 1874, no deed subscribed
by the granter, and bearing to be attested
by two -witnesses subscribed, is deemed
invalid or denied effect because of any
informality of execution; but the burden

of proving that the deed was subscribed by

the granter and witnesses is laid on the
party using or upholding it. ~ Notwith-
standing the option conferred by § 38 of
this act, the old form of testing clause, as

given above, is still in general use, being -

in many cases more convenient than the
new style, e.g., when there are several
parties to a deed.] Where marginal notes
or additions have been made, or where parts
of the deed have been erased or deleted,
the name of the writer of the marginal
note, and the extent and number of the
erasures, are mentioned in the testing clause.
It is a frequent although a dangerous
practice, not to fill up the testing clause at
the date of executing the deed. It is not,
however, illegal to delay filling up the test-
ing clause, as that may be done at any time
before the deed is judicially founded upon
or put on record. [See Hill, 6 Dec. 1870,
9 Macph. 213 ; Veasey, 2 June 1875, 2 R.
748 ; Stewart, 1 Feb. 1877, 4 R. 427.
Where a deed with an incomplete testing
clause was produced in process by a party
who did not found on it, the opposite party
was held entitled to have the testing clause
completed, and effect given to the deed in
the process ; Millar, 8 Nov. 1876, 4 R. 87.
The question, whether a substantive pro-
vision, which has been omitted in the dis-
positive and other clauses of a deed, may
legitimately be inserted in the testing
clause, is not satisfactorily settled. In
Chambers’ Trs. 15 April 1878,5 R. (H.L.)
151, the testing clause of a trust settlement
bore that the deed was subscribed ‘‘under
this express provision and declaration, viz.,
that the whole of the legacies, dc., shall be
strictly alimentary, and shall not be arrest-
able or attachable for the debts” of the
beneficiaries ; and the judges of the First

Division (5 R. 97) unanimously held that

this restriction, occurring only in the test-
ing clause, could not qualify the terms on
which the legacies had been given in the
previous part of the deed. The judgment

-of the House of Lords proceeded on other

grounds ; but it was indicated by some of
the judges that the view taken by the First

Division was not consistent with two-

3Y
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[previous decisions, viz., Johnstone, 30 June
1843,-5 D. 1297, and Dunlop, 2 June
1865, 3 Macph. (H.L.) 46.] See More's
Notes to Stair, cceevi.; Ersk. B. iii. tit. 2,
§7; Bell’s Com. i. 340 ; Bell’s Princ. §§ 19,
2225 ; Bell on Purchaser’s Title, 75, 279 ;
Ross’'s Lect. i. 1215 [Bell on Testing of
Deeds ; Menzies’ Conv. 123, 173; M,
Bell's Conw. i. 233 ; Dickson on Evidence,
§ 707; Jurid. Styles, i. 32; Hendry's
Styles, 4. See Deeds, Execution of.)
THANUS ; a name of dignity, supposed
to be equal in rank to the son of an earl,
because the cro or satisfaction was the
same for the death of both. Zhanagium
regis, a part of the king’s lands, governed
by a person thence called Thane. Thane
was likewise a servant ; and “unter thane,”
an inferior servant or subject ; Skene, h. t.
THEFT ; [is the felonious taking and
appropriation of property without the con-
sent of the person to whom it belongs, or
in whose possession it is. It is essential
that the thing stolen be the property of
another. Hence there can be no theft of
wild animals, unless they have been ap-
propriated by being captured or confined.
See Wilson, 2 Feb. 1872, 2 Coup. 183.
It is theft by special statute to take oysters
or mussels from beds, the property of
others, and sufficiently marked out or
known as such; 3 & 4 Vict. ¢. 74; 10 &
11 Viet. ¢. 92. See Garrett, 4 June 1866,
5 Irv. 259. Children under puberty may
be stolen; see Plagium. So also may
dead bodies before interment; but the
violating of sepulchres is a distinct crime;
see Dead Body. 1If the taking be accom-
panied by violence, the crime is robbery
and not theft. But if the violence be only
momentary, as when an article is abstracted
by a snatch or sudden pull, without any
attempt to subdue the strength or over-
awe the will, the crime is theft. See Reid,
19 Feb. 1844, 2 Broun, 116. If a man
induces another, on false pretences, to part
with the property of an article belonging
to him, the former is not guilty of theft,
but would be libelled for falsehood, fraud,
and wilful ‘imposition. See Fraud, in
eriminal low. If, however, the consent of
the owner extends not to the passing of the
property, but only to the acquiring by the
other of a temporary possession or custody
of the article, as when a person obtains
delivery of goods at a house by falsely
representing himself to be a tradesman’s
messenger, the crime is theft; Menzies,
21 Sept. 1842, 1 Broun, 419. And if a
man goes to a person who has custody

[of the property of ‘another, and by any
false pretext obtains it from the custodier,
and appropriates it, he is guilty of theft;
Hardinge, 2 March 1863, 4 Irv. 347. In
all these cases the crime consists in the
abstraction of an article from the possession
or custody of another. But in many cases

of theft no change takes place in the’

corporeal possession of the thing stolen ;
viz.,, where a person, having lawfully
obtained the custody of an article, there-
after- theftuously appropriates it. Thus,
knowingly to retain an accidental over:
payment is theft ; Potter, 2 May 1844,
2 Broun, 151. So also is the appropria-
tion of things found, the owner being
known ; Smath, 12 March 1838, 2 Swin.
28. If the owner is unknown, the finder
may lawfully retain the article for behoof
of the owner. See Lost; also Campbell,
20 March 1888, 15 R. (J.C.) 55. Even
long-continued retention is presumed to be
innocent; but it may at any moment
become theftuous by appropriation animo
Jurandi. ~ When a person feloniously
appropriates an article, of which the owner
had entrusted to him the possession or
custody, a question arises, often of extreme
delicacy, as to the distinction between theft
and breach of trust and embezzlement.
The elements which bring the offence up to
theft are thus summarised in Macdonald’s
Crim. Law:—*“(1) A person employed to
carry a specific article (even notes or coin)
to a certain place or individual, or to get a
specific article from a person named, and
bring it then and there to his master,
commits theft if he appropriates it. (2)
A person employed to assist the owner in
his business, not as an agent taking a
general charge, or superintending over a
local branch of the business, but only as
an assistant to serve customers under the
master’s eye, and on the master’s premises,
commits theft if he appropriates his em-
ployer’s goods, or money he receives from
customers on his behalf. (3) A person
who is sent with a specific article, that he
may dispose of it by sale or pledgef and
then and there bring the money received
to his master, commits theft if he appro-
priates it. (4) A person who receives an
article, that he may perform a certain
operation upon it and return it, commits
theft if he appropriates it.” See Brown,
3 July 1839, 2 Swin. 394; Smith, 18 May

1842, 1 Broun, 342; Watt; 8 Dec. 1851, -

J. Shaw, 365; Anderson, 21 April 1858, 3
Irv. 65. On the other hand, if a limited
right of ownership has been conferred on
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[the holder, as in pledge; or if his obliga-
tion is not to deliver in forma specifica, but
only to account for the article when called
upon, the appropriation is not theft, but
breach of trust and embezzlement. See
Breach of Trust. Under an indictment for
theft, the accused may be convicted of
breach of trust and embezzlement, or of
falsehood, fraud, and wilful imposition, or
of reset; or of theft, though the facts
proved may in law amount to robbery; and
under an indictment for robbery, or for
breach of trust and embezzlement, or for
falsehood, fraud, and wilful imposition, the
accused may be convicted of theft; Criminal
Procedure Act, 1887 (50 & 51 Vict. c.
35), § 59. Theft is not now punishable
capitally, but various aggravations are
recognised by law, which have the effect of
enhancing the sentence of penal servitude or
imprisonment. Such aggravations are:—
Previous conviction of any crime infer-
ring dishonest appropriation of property, or
of attempt to commit such crime (50 & 51
Vict. c. 35, § 63); the offender being habit
and repute a thief; housebreaking, ship-
breaking, or opening of lockfast places;
the thief having been in a position of trust,
&c. See Habit and Repute. Housebreak-
ing. Lockfast. Letter-stealing is gener-
ally prosecuted as a statutory offence. See
Post-Office Offences.  On this subject, see
Hume, i. 57; Alison’s Princ. 250; Ersk.
B. iv. tit. 4, § 58; Macdonald, 18. See
Reset.  Indictment.]

THEFT-BOTE ; is the crime of taking
a reward from a thief to shelter him from
justice, or of compounding with him, which
was once punishable in private persons as
theft, and in magistrates, &c., with death ;
1515, c. 2; 1436, c. 137. These laws are
now in desuetude, though the crime is still
punishable. Hume, i. 411 ; Ersk. B. iv.
tit. 4, § 30; Kames Stat. Law, h. t.;
Brown’s Synop. 531. See Bote.

[THELLUSSON ACT. The act 39 &
40 Geo. IIL c. 98, or Thellusson Act (so
called from the name of the plaintiff in a
lawsuit which gave occasion to the passing
of the act), prohibits the accumulation, by
deed or will, of the annual proceeds of
heritable or moveable property for a longer
period than twenty-one years after the
death of the granter or testator. The words
of the enacting clause are ““that no person
or persons shall, after the passing of this
act, by any deed or deeds, surrender or
surrenders, will, codicil or otherwise howso-
ever, settle or dispose of any real or personal
property so and in such manner that the

[rents, issues, profits or produce thereof shall
be wholly or partially accumulated for any
longer term than the Tife or Tives of any
such grantor or grantors, settler or settlers,

or the term of twenty-one years from the

“death of any such grantor, settler, devisor or
testator, or during the minority or respec-
tive minorities of any person or persons who
shall be living or 4n ventre sa mere at the
time of the death of such grantor, devisor
or testator, or during the minority or
respective minorities only of any person or
persons who, under the uses or trusts of
the deed, surrender, will, or other assurances
directing such accumulations would, for the
time being, if of full age, be entitled unto
the rents, issues and profits, or the interest,
dividends or annual produce so directed
to be accumulated; and in every case
where any accumulation shall be directed
otherwise than as aforesaid, such direction
shall be null and void, and the rents, issues,
profits and produce of such property so
directed to be accumulated shall, so long as
the same shall be directed to be accumulated

and be received by such person or persons
as would have been entitled thereto, if such
accumulation had not been directed ;” § 1.
The act does not extend to any provision
for payment of debts, or for raising portions
for children, or touching the produce of

timber ; § 2. By § 3, it was declared that’

the act should not apply to dispositions of
heritable property in Scotland ; but this
section was repealed by 11 & 12 Vict. c. 36,
§ 41.  The repeal, however, has no retro-
spective effect, and only applies to deeds
that came into operation subsequent to 14
August 1848 ; Keith’s Trs. 17 June 1857,
(19 D. 1040 M*Larty’s Trs. 23 Jan. 1864,
2 Macph. 489. It is not necessary, for the
application of the Thellusson Act, that there
should be an express direction to accumu-
late, nor even that the accumulation should
have been contemplated by the testator.
If the result is that de facto the accumula-
tions extend beyond twenty-one years,
they are struck at by the act; Ford v.
Colvin, 7 Dec. 1860, 23 D. 111. The
exception, by § 2, of provision for payment
of debts, applies only to debts in existence
and owing at the death of the testator;
Smytl’s Trs. 20 July 1880, 7 R. 1176. 1In
Cathecart’s Trs. 13 July 1883, 10 R. 1205,
the application of income in payment of
premiums of insurance wag held not to be
illegal accumulation.  “If the fund directed
to be accumulated is not the subject of any

present gift, then the right of the eventual

contrary to the provisions of this act, go to
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[beneficiary will not be accelerated or arise
at the term of twenty-one years, but the
heir-at-law ¢n mobilibus will take it as in-
testate succession.  But if there be a
present gift of the fund itself, and the
direction to accumulate be only a burden
on the gift, then the burden will terminate
at the expiration of twenty-one years, and
the gift will become absolute in the person
of the donee ;” per Lord J. C. Moncreiff, in
Maxwell's Trs. 24 Nov. 1877, 5 R. 248.
Contrast Maxwell’s Trs., Ogilvie’s Trs. 18
July 1846, 8 D. 1229, and Mackenzie, 29
June 1877, 4 R. 962 ; with Lord, Smyth’s
Trs., and Cathcart’s Trs., supra. The act
having been passed from views of public
policy cannot be defeated by a plea of
personal bar ; Maxwell’s Trs. supra. See

. Bell’s Princ. § 1865; M‘Laren on Wills, i.

§593; M. Bell’'s Conv. ii. 1072 ; Goodeve’s
Real Property, 103 ; Hargrave on the Thel-
lusson Act.  See Trust. Entail.]
THEME. According to Skene, he who
was infeft with #ieme had a right to possess
territorial bondmen or slaves; Skene, h. ¢
THINGS ; are objects of law, only in so
far as rights in regard to them exist. They
are, 1sf, Things common, or the 7es com-
munes of the Romans, which belong to all
alike, as air, running water, wild animals,
and unappropriated ground in countries
where the sovereign is not held the pro-
prietor. The sea, however, and its shores
within water-mark, are common merely for
the purposes of navigation, and in other
respects belong to the community. 2d,
Things public, res publice, which are com-
mon, not to the whole world, but to the
estate or community, as navigable rivers,
highways, harbours, bridges. With us,
though their use is common, they are inter
regalia, the sovereign being head of the
State, and their use is often turned to pro-
fit. There are other things which fall to
the Queen, not in her character of guardian
of the State, but according to the maxim,
Quee nullius sunt, cedunt domince reginc ;
such are game, royal fish, treasure trove, &c.,
many of which belong now to donataries.
3d, Things styled res universitatis, belong-
ing to some lawful corporation or society,
as a burgh, an hospital, &c., of which the
use is with the individual members, and the

" property with the managers for the time;

1491, c. 36. 4th, Things sacred, called

_res nullius, because juris divini, of which

there were a great variety under the Roman
and Papal laws, but which have been un-
known in Scotland since the Reformation,

‘except in so far as they are extra commer-

cium while sacredly employed, and as their
price,. when they are sold, is usually applied
to some similar purpose. The heritors and
inhabitants of a parish have a quast right
of property in them, e.g., in the seats, and
area, and burying-ground of a church ; and
private burial-grounds are juris privati, and
may be sold either separately or with the
proprietor’s other lands. See Burying-
Place. Things are also moveable, such as
pass constantly from hand to hand ; or im-
moveable, 7.e., the soil or houses, or things
not separable, or not separated from the
soil. Things have also been divided into
corporeal, 7.e., the 4psa corpora, and incor-
poreal, ¢.e., rights ; but if refinement is to
be carried thus far, it will be found that
the sole property in things consists in the
right to receive or to use them. ZErsk.
B.ii tit. 1, § 5; Bank. B. i. tit. 3, § 1.
See the different articles under Res.
THIRDS. At one period, before the
annexation of the year 1587, the king, in
order to prevent the entire abstraction of
their provisions from the acting clergy, and
after other measures had proved ineffectual,
assumed into his own hands a third of
the revenues of all ecclesiastical benefices,
which he intrusted to the Commissioners
of Plat (1567, c. 10), who assigned to the
ministers respectively sufficient provisions,
and reserved the remainder for the king.
Bank. ii. tit. 8, § 164 ; Ersk. B. ii. tit. 10,
§ 17. See Teinds. .
THIRLAGE ; is that servitude by which
the proprietors or other possessors of lands
are bound to carry the grain produced on
them to a particular mill to be ground, for
payment of the duties specified in the con-
veyance or other writing whereby the ser-
vitude is constituted. The principal duty
is multure, consisting of a proportion vary-
ing from about one-thirtieth to about one-
twelfth of the grain carried, or of the flour
made, deliverable to the miller or other
possessor of the mill under the proprietor,
or to the proprietor or superior himself.
The smaller duties of knaveship, bgnnock,
lock and gowpen, called sequels, fall to the
servants of the mill, according to the par-
ticular usage of each mill. The astricted
lands are called the #hiirl or sucken, their
possessors suckeners, and the multures which
they pay insucken multures, in contradis-
tinction to those paid by voluntary em-
ployers not thirled, called owfsucken mul-
tures, and in general not nearly so much
above the real value of the labour of grind-
ing as the insucken, being commonly every
twenty-fourth peck only. Thirlage is con-
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stituted by writing, directly or indirectly :
Directly, 1st, By the proprietor thirling
his tenants to his mill ; which, however, re-
quires the written or the tacit consent of
these tenants. 2d, By his expressly re-
serving the thirlage of lands conveyed by
him, even where the purchaser is to hold
of his author’s superior; for a proprietor
need not be superior of all lands thirled.
3d, By the proprietor of a mill conveying
it with the multures of formerly astricted
lands, by implication and per expressum
along with the multures of his own lands;
which multures, however, can apply neither
to lands in his own cultivation nor to tithes,
if not his own as purchaser or titular, even
though acquired by himself posterior to the
conveyance. Indirectly, By the lands in
question being part of a barony; with
these exceptions, that though the mill of
the barony be made over as such, yet the
expression, multures used and wont, con-
veys merely the former thirlage; and that,
if the baron, before his conveying the mill
cum astrictis multuris, had feued part of
the barony to another for a reddendo, pro
omni alio onere, and with a clause of mul-
tures, though only in the Zenendas, the
feuar will be exempt from astriction. This
is a doctrine which holds a fortior: where
there is no erection into a barony. Thirl-
age, constituted by writing, may either
express or not the nature and quantity of
grain astricted. In the first case, it, is
either, 1st, Of omnia grana crescentia
(comprehending even barley), with the ex-
ception of corn expended in sowing and
cultivation, and of grain-rent payable un-
ground, or of victual due to the titular,
provided it is not consumed within the
thirl, and of feu-duty. 2d, Of grindable
corns, which is interpreted to mean, those
corns alone which are ground for use within
the thirl (and which the mill is fitted to
grind), whether grown or bought with the
price of grains grown on the lands, pro-
vided the surplus is not ground elsewhere.
This second description of thirlage will not
prevent a tenant from laying down his
lands in grass,'provided he do so in-bona
Jides. 3d, Of invecta et ¢llata, meaning all
grain brought within the thirl that tholes
Jire or water therein, an expression which
does not mean baking and brewing. This
thirlage is imposed generally on burghs
and villages. Thirlage may thus become
twice exigible on the same corn ; but where
the two mills belong to one and the same
proprietor, he cannot demand the multure
twice over. In indefinite thirlage, the

easiest is presumed where usage has not
otherwise fixed it. Thirlage cannot be ac-
quired by the long prescription alone (as
other servitudes are) without some title,
however irregular, except in mills belong-
ing to the Queen in property, jure coronc,
or to churchmen (A.S. 16 Dec. 1812), in
whose favour thirty years’ possession oper-
ates; and in dry multureg, t.e., a yearly
payment fixed in money or grain, whether
the tenant grind his grain at the mill or
not. But the kind and quantum, both of
multures and sequels, and of services, may
be fixed by prescription alone. Interrup-
tion for less than a year will not stop this
prescription. Thirlage is extinguished for
the time by the ruin of the mill, and
permanently by discharge, or forty years’
exemption, and could not be constituted by
a voluntary grinding of corn at the mill,
although immemorially practised. Two dis-
tinct actions are competent to one having a
right of thirlage—viz., a declarator of astric-
tion, and an action of abstracted multures.
The former is resorted to where the right of

thirlage is denied, and the action must be -

raised in the Court of Session; the latter
where, without disputing the right, the
multure is illegally abstracted. This last
action may be raised before the judge
ordinary. See Abstracted Multures. The
act 39 Geo. IIL. < 55, enables the pro-
prietor of astricted lands, or of the mill, to
petition the judge ordinary for commuta-
tion of the thirlage. In the consequent
action, all concerned must be called ; [and
an annual payment is fixed by the verdict
of a jury, summoned in manner directed by
the act.] An abbreviate of the verdict
[is to] be recorded, within sixty days, in
the Register of Sasines; and after three
years from this recording, the verdict is
safe from all review. [The provision as to
recording the abbreviate within sixty days
of the verdict is merely directory, not
imperative ; and the words of the act pro-
tect against challenge any verdict that may
be recorded, though after sixty dayg; Ds.
Sutherland, 25 Feb. 1881, 8 R. 514.
Prof. Bell (Princ. § 1017) says thirlage “is
not a servitude (which consists in patiendo
merely) ; nor a restraint on the absolute or
exclusive use. of property. But being
devised originally as an expedient for
indemnifying the builder of a mill for extra-
ordinary outlay in a rude age, it has
degenerated in times of more improved
manufacture into a burdensome and inex-
pedient tax on the produce of land, and
is now in a state of gradual extinction.”
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[See Harris, 29 May 1863, 1 Macph. 833 ;
Stobbs, 14 March 1873, 11 Macph. 530.]
See Ersk. B. ii. tit. 9, § 18; tit. 10,§ 41 ;
Bank. B. ii. tit. 7, § 38 ; B. ii. tit. 1, § 19;
Stair, B. ii. tit. 7, § 2, 15; More’s Notes,
ccxxv. ; Bell’'s Princ. § 1017 ; Kames' Stat.
Law Abridg. h. t.; Hunter's Landlord and
Tenant, i. 268 ; Ross’'s Lect. ii. 169, 496.
[THOLED AN ASSIZE. See Res Judi-
cataﬁR _
THREATS. [A threat, whether verbal
or by writing, to do any serious injury to
a man’s person, property, or reputation, is
an offence at common law, punishable arbi-
trarily. Butan indictment, libelling simply
“the wickedly and feloniously writing and
sending threatening letters,” was held irre-
levaut, because a threat that is not serious
is not criminal, and the term ¢ threaten-
ing letters” is not a momen juris,; Miller,
24 Nov. 1862, 4 Irv. 238. A threatening
letter may be criminal, whether signed or

-anonymous ; and the crime is complete

when the letter is despatched, though it
never reach the party intended. If such a
letter contain an accusation, the sender is
in no way exculpated by proving the accu-
sation to be true; and proof of the veritas
is, therefore, incompetent; M‘Fwan, 12
July 1854, 1 Irv. 520. In England, this
offence is prosecuted under the statutes
24 & 25 Vict. c. 96, § 44-46; c. 100,
§ 16. See Hume, i. 439 ; Alison’s Princ.
576, 631; Ersk. B. iv. tit. 4,§ 78 ; Mac-
donald, 175; Stephen’s Digest of Crim.
Law, arts.. 234, 314, 379.] Threats, when
used so as to infer justus metus, or even if
less violent, when accompanied with im-
portunity, will void a deed granted by any
person while under their influence. [See
Force and Fear. Extortion. Conspiracy.]

TIGNI IMMITTENDI; the Roman law
urban servitude, whereby the servient pro-
prietor was bound to permit the dominant
proprietor to insert a beam or joist in the
wall of the servient tenement. See Sup-

ort.

TIMBER, GROWING. Questions re-
garding the right to use growing timber
may occur between the fiar and the life-
renter, the landlord and the tenant, and be-
tween the heir in possession under an entail
and the next substitute. [With regard to
the rights of a liferenter, it was decided
in Macalister’s Trs. 27 June 1851, 13 D.
1239, (1) that though a liferenter is en-
titled to ordinary windfalls of wood, he is
not entitled to cut for sale any growing
timber, or to sell trees blown down by an
extraordinary storm ; but he is entitled, at

[the sight of the fiar, to cut grown timber,
or use blown-down trees, for repairing the
fences and other purposes of the estate;
(2) that he is not entitled at his own dis-
cretion to thin plantations, but he is en-
titled to do so at the sight of the fiar, to
whom the thinnings belong ; (3) that he is
entitled to cut down copse-wood, which was
in use to be cut down at intervals of twenty-
two years, provided he is in possession, when
the usual period of cutting arrives; but he
is not entitled to anticipate that period.]
See Liferent. Sylva Cedua. Woods are
reserved to the landlord ex lege. And even
a lease of lands with “woods” gives only
the power of cutting wood for repairing or
building houses upon the ground, but not
of selling or otherwise disposing of the
wood. The tenant in such a lease may
cut willows when young, as a crop, but he
is not entitled to cut willow trees of a large
size. A tenant selling or destroying the
timber on his farm, renders himself liable
to a claim of damages, or to certain statu-
tory forfeitures. See Planting and Inclos-
ing. An heir in possession under an entail
is entitled to cut the timber as long as his
possession lasts. In one case, in which an
heiress of entail, who was eighty years of
age, quarrelled with the next heir, and
advertised a sale of all the planted timber
on the estate, the court refused to grant an
interdict, although the heir offered the value
of the whole if preserved ; Hamilton, 1757,
M. 15408. The court have, in a few in-
stances, granted interdict against the sale
of unripe timber, or ornamental timber,
necessary to the amenity of the mansion-
house; but it has been remarked that it
requires a strong case to authorise judicial
interference ; [Paul, 3 July 1840, 2 D.
1286 ; Boyd, 2 March 1870, 8 Macph.
637.] There has been some fluctuation in
the decisions on the question, whether the
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