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| Itherto our ‘plan has been, to fet
; forth the- different powers of a

court of equity; and to illuftrate
thefe powers by apt examples felected from
various f{ubjects where they could be beft
found. Our plan in the prefent book is,
to {how the application of thefe powers to

‘various fubjects, handled each as an entire

whole : and the fubjeéts chofen are fuch .
as cannot eafily be fplit into parts to be
diftributed under the different heads for-
merly explained.  Befide, as the various
powers of a court of equity have been fuf-
ficiently illuftrated, as well as the prin-
ciples on which they are founded, I thought
it would be pleafant as well as inftructive -
to vary the method, by fhowing the ope-
ration of thefe powers upon particular fub-
je@s.  The firft and fecond books may be
confidered as theoretical, explaining the
powers of a court of equity: the prefent
book is practical, fhowing the application of
thefe powers to feveral important fubjects.

CHAPR,
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CH AP L

What equity rules with refpe to rents le-
vied upon an erroneous title of pro-

perty.

Tth refpe@ to land poffefled upon

an erroneous title of property, it

is a rule eftablithed in the Roman law and
among modern nations, That the true pro-
prietor afferting his right to the land, has
not a claim for the rents levied by the bora
fide pofleflor, and confumed. But though
this fubject is handled at large both by the
Roman lawyers and by their commenta-
tors, we are left in the dark as to the rea-
{on of the rule, and of the principle upon
which it is founded. Perhaps.it was
thought, that the proprietor has not an
acion at common law for the value of the
product confumed by the bona jide poflefl-
or; or perhaps, that the action, as rigor-
ous, is rendered.ineffeGtual by equity. So
far indeed it is evident, that as no title of
Vor. II. S pro-



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15H@Page 138

138 OF RENTS LEVIED UPON B. III.

property can abfolutely be relied on, fad
would be the condition of land-holders,
were they liable forty years back, for
rents which they had reafon to believe
their own, and which without {cruple they
beftow’d on procuring the neceflaries and
conveniencies of life. ‘
" Though in all views the bona fide pof-
feflor is fecure againft reftitution, it is
however of importance to afcertain the
precife principle that affords him fecurity;
for upon that preliminary point feveral
queftions depend. We fhall therefore
without further preface enter into the en-
quiry.

The pofleflor, as obferved, muft be pro-
teGed either by common law or by equi-
ty. If common law afford to the proprie-
tor,a claim for the value of his rents con-
fumed, i1t muft be equity correcting the
rigor of common law that protects the pof-
feflor from this claim : but if the*proprie~
‘tor have not a claim at common law, the
pofleflor has ho occafion for equity, The
matter then is refolvable into the follow-
ing queftion, Whether there be or be not
a claim at common law, = And to this que=

ftion,
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ftion, which is fubtile, . we muft lend at=

tention.

Searching for materials to reafon upon,
what firft occurs is the difference between

natural and induftrial fruits, .

The former,

owing their exiftence not to man but to
the land, will readily be thought an ac-
ceflory that muft follow the land. The
latter will be viewed in a different light;
for induftrial fruits owe their exiftence to
labour and induftry, more than to land.
Upon this very circumftance does Juftinian
found the right of the bona fide poflefior

119
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51 quis a non domino quem dominum
efle crediderit, bona fide fundum eme-=
rit, vel ex donatione, aliave qualibet ju-
fta caufa, =que bona fide acceperit;
naturali rationi placuit, fructus, quos
percepit, ejus efle pro cultura et cura.
Et ideo, fi poftea dominus fupervenerit,
et fundum vindicet, de fru@ibus ab eo
confumptis agere non poteft *.”

upon thlS foundation Pomponius pronoun-*
ces, that the fona Jfide pofleflor acquires
right to the induftrial fruits only :

* § 35. Inftit, De-rer. divifione,
S 2
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“ Cus percipiendo, uxor vel vir, éx re do-
“ nata, fuos facit: illos tamen quos fuis
e 6peris adquifierit, veluti ferendo. ,Nam
“ fi pomum decerpferit, vel ex fylva cedit,

non fit ejus : ficuti nec cujuilibet bona
¢ fidei poflefloris ; quia non ex facto ejus is
“ fructus nafcitur*.” Paulus goes farther.
He admitsnot any diftinction between na-
tural and induftrial fruits; but is pofitive,
that both kinds equally, as foon as {fepara-
ted from the ground, belong to the dona
ﬁde pofleflor : “ Bonz fidei emptor non
¢ dubie percipiendo frufus, etiam ex a-
liena re, {uos interim facit, non tantum-
eos qui diligentia et opera ejus perve-
nerunt, fed omnes ; quia quod ad fru-
&us attinet, loco domini pene eft.  De-
nique etiam, priufquam percipiat, ftatim
‘ubi a folo feparau funt, bonz fidei emp-
“ toris fiunt 1.”

But now, after drawing {0 nigh in ap-
pearance to a conclufion, we ftumble upon
an unexpected obftrution. Is the forego-
ing doCtrine confiftept with the principle,

<«

<«
(11
<
€C
(13

(49

* 1. 45. De ufuris.
t 1. 28. pr. De.aCQuir. rer, dom,

Quod
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Quod fatum folo cedit folo? If corns while
growing make part of the land, and con-
fequently belong to the proprietor of the
land, the act of feparation cannot have the
eff'e& to transfer the property from him to
another.. And if this hold as to fruits
that are induftrial, the argument concludes
~with greater force if poflible as to natural
fruits. What then fhall be thought of the
opinions delivered above by the Roraan
writers ? Their authority is great I con-
fefs, and yet no authority will juftify us
in- deviating from clear principles. The
fruits, both induftrial and natural, after
{eparation as well as before, belong to the
proprietor of the land. He has undoubted-
ly an action at common law to vindicate.
the fruits while extant : and if fo, has he
not alfe a claim for the value after con-
fumption ?

However prone to anfwer the foregoing
queftion in the affirmative, let us however
fufpend our judgement till the queftion be
fairly canvafled. It is indeed clear, . that
the fruits while extant, the percepts as well
as pendentes, belong - to" the propmetor of
the land, and can be claimed by a ret vin-

dzc‘atzo
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dicatio (a). But is it equally clear, that the
bona fide pofleflor who confumes the fruits
is liable for their value ? Upon what me-
dium is this claim founded ? The fruits
are indeed confumed by the pofleflor, and
the proprietor is thereby deprived of his
property : but it cannot be fubfumed, that
he is deprived of it by the fault of the
pofleflor; for, by the fuppofition, the pof-
{eflor was i bona fide to confume, and was
not guilty of the flighteft fault. Let us
endeavour to gather light from a fimilar
cafe. A man buys a horfe bona jide from
one who is not proprietor : upon urgent
bufinefs he makes a very fevere journey;
and the horfe, unable to fupport the fa-
tigue, dies. Is the purchafer anfwerable
- for the value of the horfe:? There is no
principle upon which that claim can be
founded. In general, a proprietor depri-
ved of his goods by the fa¢t of another,
cannot claim the value upon any prin-
ciple but ‘that of reparation : but itis a
rule eftablifhed both in the law of nature

» (a) Whether he may not in equity be liable for
- fome recompence to the perfon by whofe labour the
induftrial fruits were raifed, is a different queftion.

and
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and in municipal law, That a man free
from fault or blame, is not liable: to re-=
pair any hurt done by him : one in all re-
{pects innocent, is not fubjected to repa-
ration more than to punithment ¥. And
"thus it comes out clear, that there is no ac-
tion at common law againft the bona fide
poffeffor for the value of the fruits he con-
fumes : fuch an a&ion muft refolve into a
claim of damages, to which the innocent
cannot be fubjected.
 And if bona fides prote¢t the pofleflor
when he himfelf confumes the fruits, it
will equally protet his tenants, A man
who takes a leafe from one who is held to
be proprietor of the land, is in bona fide as
well as his landlord. The fruits, therefore,
that the tenant confumes or difpofes of, will
not fubjet him to a claim of damages;
and if the proprietor have no claim for their
value, he can as little claim the rent pdld
for them
" As common law affords not an action in
this cafe, equity is ftill more averfe. The
proprietor no doubt is a lofer; and,
which is a more material circumftance,

* See Sketches of the Hiﬂor); of Man, vol. 4. p. 71

 what
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what he lofes is converted to the ufe of the
bona fide pofleflor. But then, though the
proprietor be a lofer, the bona fide pofleflor
is not a gainer : the fruits or rents are
confumed upon living, and not a veftige
of them remains (). -~ Thus, equity rules
even where the claim is brought recently.
But where it is brought at a diftance of
time, for the rents of many years, againft
a pofleflor who regularly confumed his an-
nual income, and had no reafon to dread
or fufpect a claim, the hardfhip is fo great,
that were it ‘founded in common law, the
bona fide polleflor would undoubtedly be
relieved by equity. |

~What 1s now faid - fuggeﬁs another cafe,
Suppofe the bona fide polleflor to be locuple—-
tior by the rents he has levied, It is. in
moft circumftances difficult to afcertain
this point: but circumftances may be fup-
pofed that make it clear, The rents, for
example, are afligned by the bona fide pof~
feffor for payment of his, debts: -the cre~
ditors continue in, pofleflion till their claims

(a) The bona jfide pofleflor cannot be reached by
an aétio in rem verfum ; for this altion takes place
only where the goods applied to my ufe are known
by me to belong to, another.

% are -
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are extinguifhed ; and then the true pro-
‘prietor difcovering his right, enters upon
the ftage. Here it can be qualified, that
the bona fide poleflor is locupletior, and that
he has gained precifely the amount of the
debts now fatisfied and paid. Admitting
then the fa&, that the bona fide pofiefior is
enriched by his pofleflion, the queftion is,
Whether this circumftance will fupport a-
ny action agaln{'t him. None at common
law, for the reafon above glvep, that there
1s nothing to found an action of repara-
tion or damages in this cafe, more than
where the rents are confumed upon living.
But that equity affords an action is clear ;
“for the maxim, Nemo debet locupletar: alie-
na jactura is applicaple to this cafe in the
ftri¢teft fenfe: the effe@s of the proprietor
are converted to the ufe of the bona fide
polleflor : what is loft by the one, is gain-
ed by the other; and therefore equity lays
hold of that gain to make up the lofs.
‘This point is fo evidently founded oh e~
quity, that even after repeated inftances
of wandering from juftice in other points,
I cannot help teftifying fome furprife, that
the learned Vinnius, not to mention Voet
and other-commentators, Thould rejet the

Vou.1l. T proprietor’s
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_proprietor’s claim in this' cafe, "And I
am ‘the more furprifed, that in this opi-
“nion they make a ftep no lefs bold than in-
common, which is, to defert their guides
who pafs for being infallible, I mean the
Roman lawyers, who Juﬁly maintain, that
the bona fide pofleflor is liable quatenus lo-
“cup/etzor “¢ Confuluit fenatus bonz fidei
“ poflefloribus, ne in' totum damno adfici-
‘antur, fed in' id duntaxat teneantur in
quo locupletiores facti funt. Quem-
cunque igitur fumptum fecerint ex he- -
reditate, fi quid dilapidaverunt, perdi-
derunt, dum re {ua fe abuti putant, non
prmﬂai“untv nec fi- donaverint, locuple-
tiores facti vxdebuntur, quamvis ad re-
munerandum {ibi »aliquem naturaliter
obiigaverunt *.”

Where the bina Jide pofleflor becomes
locupletior by, extreme frugality and parfi-
mony, it may be more doubtful. whether
a claun can lie againft him, Itv'muft ap-
‘*)ﬂar hard, that his ftarving himfelf and
his family, or his extraordinary' anxiety to
lay up a ftock for his children, fhould fub-
- jec him to a claim which his’ prodigality

«
«
Y3
<«
“«
«
«
« "

(19

]

* Loas. §ar. I,)e,her/ed, pet.

would
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would free him from; and yet I ¢ 'nnot fee
that this confideration will prevent the o-
peration of the maxim, Nemo debet locuple-

tari almza ]m‘?ura /

. The foregomg difquifition is not only
curious but ufeful. - Among other thmgs,
it ferves to. determine an. important que-

ftion, Whether bona fides,

which ' relieves

the pofleffor from accounting for the rents,
will at the fame time prevent the imputa-
tion of thele rents toward extindtion of a
real debt he has upon the land!
for example, who has claims upon an c-
ftate by mfeftments of annu,ahent adju-
~dications, . or fuch like, enters into poflef-
fion upon a title of propertv, which he be-
lieves unexceptionable. When the lame-
nefs of his title is difcovered, his bona fides
will fecure him from paying the rents to
the true proprietor : but will it alfo pre-
ferve his debts alive; and fave. them from
 being extinguithed by his pofleflion of the
rents ! ‘Theanfwer to this queftion de—
pends' upon the. point difcuffed above.
the proprletor have, at common law  tho’
‘not in equity, a claim for the value of the
rents confumed by the bona fide pofTe{Tor-
_this Value, as appeals to’ me, muft go in

T 2

GVtmc’horL
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extin@tion of .the debts afle@ting the fub-
jéé. ' For where the proprietor, inftead of
‘demanding the money to be paid to him-
felf, infifts only, that it fhall be apply’d
to extinguifh the real incumbrances; . e-
‘quity interpofeth not againft this demand,
“which is neither rigorous nor unjuft : and
if equity interpofe not, the extinction muft
take place. If, on the other hand, there
be no claim at €ommon law for -the value
of the rents confumed, I cannot perceive
any foundation for extinguifhing the real
debts belonging to the pofleflor; unlefs
the following propofition can be maintain-
ed, That the very a& of levying the rents
‘extinguifhes /o _facto thefe debts, without
neceflity of applying to a judge for his in-
terpofition. This propofition holds 'true
where a real debt is the 'title for levying
the rents; as, for example, where they
are levied upon a poinding of the ground,
or upon ah adjudication completed by a
decree of mails and duties. But it cannot
hold, in the cafe under confideration ; be-
caufe, by the very fuppofition, the rents are
levied upon a title of property, and not by

virtue of the real debts.
I illuftrate this point by ftating the fol-
lowing
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Jowing cafe. An adjudger infeft enters
into pofleffion of the land adjudged after
the legal is expired, confidering his adju-
;dxcauon to be a right of property. After
many years poffeﬁlon the perfon againft
‘whom the adjudication was led, or his
heir, claims the property ; urging ‘a de-
fe&t in the adjudication which prevented
expiration of the legal. It is decreed ac-
“cordingly, that the adjudication never be-
~ came a right of property, but that the le-
gal is ftill current. . Here it comes out in
fa& that the land has all along been pof-
féfled upon the title of a-real debt, extin-
guifhable by levying the rents, though by
the pofleffor underftood to be a title of
property. Even in this cafe, the levymw"
* the rents will not extinguifh the debt. I
give my reafon. To extinguifh a debt by -
voluntary payment two acts muft concur’;
firft, ‘delivery by the debtor in order to
extinguith the debt; and, next, accept-
ance by the creditor as payment.” In legal
payment by execution there muft alfo be
two als ; firft, the rent levied by the cre-
ditor in order to be apply’d for payment
of the debt; and, next, his holding the
fame as payment: neither of which as
: are
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are found in the cafe under confideration.
The rent is levied, not by virtue of exe-
cution in order to extinguifh a debt, but
‘upon a title of property: neither is the
rent received by a creditor as payment,
but by a man who conceives himfelf to be
proprietor.

‘The foregoing reafoning, which becaufe
of its intricacy is drawn out to a confider-
able length, may be brought within a nar-
row compafs. A bona fide pofTeH‘or who le-
vies and confumes the rents, is not liable
to account to the proprietor whofe rents
they were ; nor is {ubje¢ted to any a&ion
whether in law or in equity ; and for that
reafon hi$ pofleflion of the rents will not
extinguifh any debt in his perfon affeGting
the fubject. Burt if it can be {pecified that
he is locupletior. by his pofleflion, that cir-
cumftance affords to the proprietor a claim
asam‘% him in equity’; of which the pro-
prictor may either demand payment, or
infift *that ‘the fum be applied for extin-
guiﬂ)ing the debts upon the fubject.

In: thefe conclufions 1 have been forc’d
to d1fFer from the eftablithed pra(.‘hce of
the court of - fefﬁon, which indeed protects
the bonfz Jfide pofleflor from payment ; but

always
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always holds the poffeflion as fufficient to
extinguifh the real debts belonging to the
pofleflor.: But1 have had the lefs reluc-
tance in differing from the eftablithed
practice, being fenfible that this matter
has not been examined with all the accu-
racy of which it is fufceptlble In parti-
cular, we are not told upon what ground
the practice is founded: and if it be found-
ed on the fuppofition that the proprietor
has a legal claim for. his rents levied by
the bona fide pofleflor, I have clearly pro-
ved this a fuppofition to have no founda-
tion.

Another important queftion has a near
analogy to that now difcufled. If the o-
na fide poffeffTor have made confiderable
improvements upon the fubje@, by which
its value is increafed, will his claim be {uf-
tained as far as the proprietor is benefited
by thefe improvements, or will it be com-
penfated by the rents he has levied? Keep-
ing in view what is faid upon the forego-
ing queftion, one will readily anfwer, that
the proprietor, having no claim for the
rents levied and confumed by the bona Jide
pofleffor, has no ground upon which to
plead compenfation: But upon a ‘more

narrow
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narrow infpection, we. perceive, that this
queftion depends upon a different principle.
It is a maxim fuggefted by nature, That
reparations and meliorations beftowed up-
on a houfe or upon land ought to be de-
fray’d out of the rents. Governed by this
maxim, we fuftain no claim againft. the
~ proprietor for meliorations, if the expence
“exceed not the rents levied by the bona fide
pofleflor. - It is not properly compenfa-
tion; for the proprietor has no claim to
found a cdmpenfation upon. The claim
is rejeéted upon a different medium : the
rents while extant belong to the proprietor
of the land“: thefe rents are not confu-
med, but are beftowed upon meliorations;
and the bona fide pofleffor who thus em-
ploys the proprietor’s money, and not a
farthing of his own, has no claim either
in law or'in equity. Such accordingly is
the determination of Papinian, the moft
folid of all the Roman writers : *“ Sump-
“ tus in predium, quod alienum effe ap-
“ paruit, a bona fide pofleflore fadi, ne-
“ que ab eo qui przdium donavit, neque
“ a dominvb peti poflunt: verum excep-
“ tioné doli pofita, per officium judicis z-
¢ quitatis ratione fervantur; feilicet fi
I “ fructuum
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“ frutuum ante litem conteftatam percep-
“ torum fummam excedant, Etenim, ad-
mifla compenfatione, fuperfluum fump-
tum, meliore predio faco, dominus re-
ftituere cogitur *.”

43
149

113

C H A P II.

Powers of a court of equity ‘with refpe& to
a conventional penalty.

Penal fum is inferted in a bond or

obligation as a {pur on the debtor to
perform. With refpect to an obligation ad
Jactum preflandum, no law can compel the
obligor to perform, otherwife than indi-
re@ly by ftipulating a penal fum in cafe
of failure. This is explained by Juftinian
in the following words. “ Non folum res
“ in ftipulatum deduci poflunt, fed etiam
“ fala; ut fi ftipulemur aliquid fieri vel
“ non fieri. Et in hujufmodi ftipulationi-

* 1. 48. De rei vindicatione,

VoL, II. U “ bus
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& ‘ bus optimum erit poenam fubjicere, ne
¢ quantitas ihpulatloms in incerto fit, ac.
necefle fit actori pr‘obare quod ejus in-
“ terfit. Itaque fi quis, ut fiat' aliquid,
“ ftipuletur ; ita adjici poena debeté’_ fi ita
“ fallum non erit, tunc pene nomine - decem
““ aureos dare fpondes *.” 'This {um comes
in place of the fa&t promifed to be done;
and when paid relieves frqm performing
the fa&k. The only thing that a court of
equity has to mind with refpe& to a fti-
pulation of this kind, is, that advantage
be not taken of the obhgant to engage him
for a much greater {um than the damage
on failure of performance can amount to.
If exorbitant, itis {o far penal, and will
be mitigated by the court. But unlefs the
excels be confiderable, the court will not
readily interpofe. Thus, a farm being let
to a tenant under the condition, that if he
entered not, he thould pay a year’s rent;
the whole was decreed againft him on his
failure: for the' landlord’s damage might
have amounted to a year’s rent .

As payment of a bond for money can
be compelled by legal execution, the penal

“

* § 7. Inft, De verb. oblig,
4+ Durie, 15th July 1634, Skene, _
claufe
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claufe in fuch a bond differs from the for-
mer. In our bonds for borrowed- money,
the debtor is taken bound to ' pay the prin-
cipal and intereft, and “ to pay over and
“ above a fifth part more of l1qu1date ex=
¢ pences in cafe of failzie.” 'This lump
fum is a modification or liquidasion of the
damage the creditor may happen to fuffer
by delay of payment, advantageous to
both parties by faving the trouble and ex-.
pence of proving the quantum of the da-
mages. Here, as in the former cafe, if
the penal fum correfpond in any moderate
degree to the damage that may enfue from
the delay, equity will not interpofe. But
as money-lenders in Scotland were not
long ago in condition to give law to the
borrowers, their practice was to ftipu-
late exorbitant fums as liquidate expen-
ces, which, as rigorous and oppreflive, are
always mitigated in equity. “‘ The court
“ of feflion (fays Lord Stair) modifies ex-
“ orbitant penalties in bonds and con-
“ tradls, even though they bear the name
“ of liquidate expences with confent of the
“ parties, which neceflitous debtors yield
“ to., Thefe the Lords retrench to the
U 2 « 1?6:11
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- ¢ real expence and damage of the par-
“ ties *,” 'This penal fum is now con-
ftantdy made the fifth part of the princi-
pal fum; from which our fcribes never
{werve, though nothing can be more ab-
furd. Itis commonly no lefs expenfive to
recover L. 5 than to recover L. sooo; yet
in the former the penalty 1s no more but
twenty fhillings, in the latter no lefs than
L. 1000. How difproportioned are thefe
fums to their deftined purpofe ? and yet
for preventing fuch inequality the court
of {eflion has not hitherto ventured to in-
terpofe. 'Why not an aé of federunt, con-
fining the penalty in a bond to L. 100, or
fome fuch moderate fum, however great
the principal may be?

An Englifh double bond has the effe®
of a conventional penalty. It was origi-
nally intended to evade the common law,
which prohibits the taking intereft for
money. That prohibition is no longer in
force : the double bond however is conti-
nued, as it fupplies the want of a conven-
tional penalty. The penal fum is upon
failure due at common law; but in equi-
ty it is reftricted to damages.” “ After the

-~

¥ Book 4. tit. 3. § 1.
(1 dlly
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13

day of payment, the double fum be-
comes the legal debt; and there is no
remedy againft fuch penalty, but by ap-
plication to a court of equity, which re-
lieves on payment of principal, intereft,
¢ and cofts *.” , |

A debtor who by failure of payment
draws a procefs upon him, and has no de-
fence that he can urge bona fide, muft fub-
mit to the penalty reftri¢ted to the pur-
fuer’s expence. No other excufe will avail
him. Failure is often occafioned by want
of money: but were fuch an excufe ad-
mitted, it would never be wanting; and
the convenrional penalty would lofe its ef-
fe. lmprifonment on {ufpicion of trea-
fon would not be fuftained as an excufe,
were the debtor even refufed the ufe of pen,
ink, and paper, to requeft aid from his
friends. The creditor goes on with all the
artillery of the law; and muft have his
expences out of the ‘penalty, becaufe the
misfortune of his debtor cannot affect
him,

The only doubt is, where the debtor or
his heir, trufting to a defence in appear-

(13
€
14

(13

¥ New abridgement of the law, vol. 3. p, 691.

ance
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ance good, ventures to ftand a procefs,
and at laft 1s over-ruled ; whether the cre-
ditor. be intitled to the modified penalty.
This queftion merits a deliberate difcuf-
fion; in order to which, it will be necef-
fary to examine what ground there is for -
cofts of fuit, abitracting from a conven-
tional penaity. Any voluntary wrong is
a foundation for damages, even at com-
mon law; but a man free from. fault or
blame, is not liable for damages, or liable
to repair any hurt he may have occafion-
ed *; whence it follows, that there is no
foundation even at common law, for fub-
jeéting to cofts of fuit a defendant who is
in bona fide. Equity is ftill more averfe
from fubje&ing an innocent perfon to da-
mages; and confidering the fallibility of
man, his cafe would be deplorable, were
he bound to repair all the hurt he may oc-
cafion by an error or miftake. What then
{hall be faid of the act 144. parl. 1592,
appointing, “ That damage, intereft, and
¢ expences of plea, be admitted by all
“ judges, and liquidated in the decree,
“ whether condemnator or abfolvitor ?”

* See the chapter immediately foregoing,

1€
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If this regulation could ever be juft, it muft
have been among a plain people, governedv
by a few fimple rules of law, fuppofed to
be umverfally known. Law, in’ its pre-=
fent ftate, is tdo intricate for prefummg
‘that every perfon who errs is i mala ﬁdc ;
and yet, unlefs mala fides be prefumed in
every cafe;, the regulation cannot be jufti-
fied.

Thefe things being premifed,”we pro-
ceed to examine, whethér a defendant ‘who
is in bona fide can be fubjeGted to cofts by
virtue of a conventional penalty. Suppofe
a defence urged againft payment, fo doubt-
ful in law as to divide the judges, who at
laft give it againft the defendant by the
narroweft plurality : Or fuppofe the caufe
to depend on an obfcure fa& requiring a
laborious inveftigation ; as where I owe
L. 1000 by bond to my brother, who dies
without children, fo far as known to his
relations. A.woman appears with an in-
fant, alledging a private marriage. I ftand
a procefs : the proof, drawn out to a great
length, appears ftill dark and doubtful :
judgement is at laft pronounced againft
me by a plurality. 'Will juftice permit'me
to be loaded with an immenfe {fum of cofts

for
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for not fubmlttmg to the: claim without
trial? To extend a conventlonal penalry
to fuch cafes, would be in effet to punith
men, for adhering, after the beft advice,
to what appears their rights and privileges :
the grievance would be intolerable, Ma-
ny a man, through the dread of cofts,
would be deterred from infifting on 4 juft
defenice, and tamely fubmit to be wronged.
It appears therefore clear, that to extend
againft a ‘boma fide defendant the penal
claufe in a bond, would be rigorous and
unjuft. And to make it ftill more clear,
I put the following queftion. Let us fup-
polc, that in a bond of borrowed money
the debtor is taken exprefsly bound to pay
the cofts of {uit, however piaufible hisdé—
fence may be, however ftrong his bona fi-
‘des : would not {uch a claufe be rejected
by the court of feflion as exa@ed from a
neceflitous debtor by a rigorous and op-
preflive creditor ? If the queftion be an=
{wered in the affirmative, which cannot
be doubted, the nece{Tary confequence is,
that the penal claufe, in its ordinary ftyle,
cannot be underftood to have that mean-

ing. | |
I ‘But
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But at that rate, it will be urged, a con-
ventional penalty is of no ufe to the credi-
tor where it is moft needed; namely, in a
procefs for recovermg ‘payment; that if
the debtor be in bona fide, the penalty will
not reach him; and if he be litigious, that'
there is no ufe for the penalty, as heis
fubjected to cofts at common law. I an-
fwer, That the penal claufe is of ufe even
in a procefs. Litigiofity muft be evident
to ‘infer cofts at common, law; but the
flighteft fault, or even doubt, on the de-
fendant’s part, though far from amount-
ing to litigiofity, will fubje® him to the
‘modified penalty. And Lord Stair accor-
dingly, in the paflage partly quoted above,
fays, “ That in .liquidating the ‘purfuer’s
- expence, the Lords take flender proba-
tion of the true expence; and do not
confider whether it be neceffary or not,
provided it exceed not the fum agreed
on; whereas in other cafes they allow

no expence but ‘what is neceiTary Or pro-
“ fitable,” ‘

(13
(44
<«
(13

(13

Vor. II, X  CHAD
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- What obligations and legacxcs tranfmlt to
‘Theirs,

F the obligee’s heirs be named in the
obligation, they will fucceed whether

he die before or after the term of payment
becaufe fuch is the will of parties, = The
prefent queftion relates to obligations where
the obligee’s heirs are not named. Such
obligations by the common law tranfmit
not to heirs; becaufe the common law re-
~ gards what is faid to be the only proof of
will : but equity is not fo peremptory nor
fuperficial. Itconfiders, that in human af-
fairs errors and omiflions are frequent, and
that words are not always to be abfolutely
relied on : 1t holds indeed words to be the
beft evidence of will, but not to be the only
evidence. - If therefore any fufpicion lie,
that the will 1s not precifely what is ex-
prefled, every rational circumftance is-laid

hold of to afcertain, with all the accuracy
' pofﬁble,
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poflible, what really was the will of the
granter, or of the contractors *,

With refpect to this point, the motive
that produced the obligation is one capirtal
circumftance. Where there is no motive
but good-will merely, the words are ftrict-
ly adhered to; as there is nothing to infer
that more was intended than is exprefled.
Therefore my gratuitous promife of a fum
to John, is void at common law, if he die,
without receiving payment; for as heirs
are not named, they have no claim. Nor
in equity have they any claim, if the ob-
ligee die before the term of payment. But
where the obligee furvives' the term with-
out teceiving payment, his heirs have a
good claim upon the following rule in e~
quity, That what ought to have been done
is held as done 1. 1f payment had {been
made, as ought to. have been done, at the
term {pecified in the deed, the fum would
have been an addition to the ftock of the -
obligee, which would have accrued to" his
reprefentatives; and it would be a reproach
to juftice, were they left to fuffer by the

* See vol. 1. p. 201. 202.
4+ See Elucidations of Common and Statate law, p.62.

X 2 obftinacy
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obftinacy or negle of the obligor. It
would be a reproach ftill greater, that the
obligor’s fault in poftponing payment
fhould liberate him from his obligation.
The fum 1s, In a deed flowing. from a
motive of pure benevolence, the granter’s
will muft govern, which is underftood to
be in favour of the grantee only, if heirs
be not mentioned. In commercial obliga-
tions, on the contrary, where there is quid
pro quo, the obligee’s will governs; and he
1s underftood to purchafe for his heirs as
well as for himfelf, if the contrary be not
exprefled. The not mentioning heirs is an
- omiflion, which will be fupplied by a court
of equity; as juftice will not permit the
obligor to enjoy the valuable confideration
without performing the equivalent paction~
ed. Thus, a bond for borrowed money,
though the creditor only be mentioned,
and not heirs, defcends to his heirs, where
he dies before the term of payment, as well
as after.

Men are bound to educate their children
till they be able to provide for themfelves ;
and any further provifion is underftood to
be gratuitous. Hence, a bond of provi-
fion to children is deemed a gratuitous

deed ;



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15H@Page 165

'Ch.III. TRANSMIT TO HEIRS,

165

“deed ; and for that reafon, if thé children die
before the term of payment, equity gives
no aid to their heirs. If heirs be named in
the bond, they have right at common law:
if not named, neither equity nor common
law gives them right. Thus, in a contraét
of marriage-certain provifions being allot-
ted to the children, the portions of the
males payable at- their age of twenty-one
years, and of the females at eighteen, with-
out mentioning heirs or aflignees; the af-
fignees and creditors of fome of the chil-
dren who died before the term of payment,

~ were judged to have no right *,

-I cannot

{o readily acquiefce in the following deci-
fion, -where a bond of provifion payable to
a daughter at her age of fourteen, and to
-her heirs, executors, and aflignees, was void-
ed by her death before the term of pay-
ment T. The addition of heirs, execuiors,
and affignees, was thought to regard the
child’s death after the term of payment;

and not to be an indication of the grant-
er’s will that the bond fhould be effedtual
though the child-died before the iterm of

* Stair, January 17. 1665, Edgar contra Edgar,
+ Stgir, Februaryzz. 1677, Belfches centra Belfches.

payment,
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payment. The claufe, I admit, is capable
of ‘that reftri¢ted meaning : but I can find
no reafon for this reftrition ;; and in all
‘cafes it is fafeft to give words their natu-
ral import, unlefs it be made clear that the
granter’s meaning was different. And
-accordingly Chalmers having fettled his e-
ftate upon his nephew, with the burden
of 2 fum certain to Ifabel Inglis, wife of
David Millar, and to her heirs, executors,
or aflignees, payable year and day after -
his” death, with intereft after the term of
payment ; and Ifabel having died before
Chalmers, leaving a fon who furvived him
the {fum was decreed to that fon as a condi-
tional inftitute *,

Even a bond of provifion, or any gra-
tuitous deed, will defcend to heirs, as above'
faid, if fuch was the granter’s intention,
Nor is it neceflary in equity that fuch in-
tention be exprefled in words : itds {ufli-
cient that it be made evident from circum-
ftances. |

What is faid above feems a more clear
and fatisfactory reafon for excluding heirs
where the creditor in a bond of provifion
dies before the term of payment, than

* Millar contra Inglis, July 16. 1760.
g y ;
« what
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what is commonly afligned, that the fum
in the bond, being deftined as a ftock for
the child, ceafes to be due, fince it cannot
anfwer the purpofe for which it was in-
tended. Were this reafon good it would
hold equally whether the child die before
or after the term of payment; and thére—“;‘
fore in. proving too much it proves no-
thing.

In what cafes a lecracy defcends to heirs,
is a queftion that takes in a great variety
of matter. To have a diftin® notion of
this queftion, legacies muft be divided in-
to their different kinds. I begin with the
legacy of ‘a corpus. The property here is
transferred to. the legatee 2p/o fa'fo upon
the teftator’s death.. The reafon is, that
will folely muft in this cafe have the effe®
to_transfer property, otherwife it could ne-
ver be transferred from the dead to the li-
ving : a proprietor after his death cannot
make delivery; and no other perfon but
‘the proprietor can make a legal delivery.
Now if the legatee be vefted in the property
of the fubje@ legated, it muft upon his
death defcend to his heirs even by common
law. B |
But what if the legatee die before the
teftator ? In this cafe the legqcy is void,

The °
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The teftator remains: proprietor .till his
death, and the fubje&t legated cannot by
his death be transferred to a perfon who is
no longerinexiftence. - Nor can it be tranf-
ferred to that perfon’s: heirs, becaufe’ the
teftator did not exert any act of will in their
favour. ' _

The next cafe I put is of a {um of ..no-
ney legated to Titius. A legacy of this
fort, giving the legatee an intereft in the
teftator’s perfonal eftate, and intitling him
to a proportion, . vefts in the legatee 2p/6
facto upon the teftator’s death, And for
the fame reafon that is given above, the le-
gacy even at common law will tranfmit to
_ heirs, if the legatee furvive the teftator; if

not, it will be void. But what if the le-
gacy be ordered to be paid at a certain
term ? . It'is to be.confidered, whether the
term be added for the benefit of the tefta-
tor’s heir, in order to give him time for
preparing the money; or whether it be
added to limit the legacy. A term for pay-
~ment given to the teftator’s heir, will not
alter the nature of the legacy, nor prevent-
its vefting in the legatce upon the teftator’s
death; and confequently fuch a legacy will
tranfmit to heirs,- even where the legatee
dies before the term of payment, provided
2 | he'
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he furvive the teftator. Dies cedit etfi non
venerit. But where the purpofe of na-
ming a term for payment is to limit the
legacy, the legatee’s death before that term
will bar his heirs, becaufe he himfelf had
never any right. Here dies. nec cedit nec
venit, -In order to determine what was
the intention of the teftator in naming a
day for payment, the rule laid down by
‘Papinian is judicious : Dies incertus condi-
tionem in teflamento facit *. A day certain
for performance is commonly added in fa-
vour of the teftator’s heir, in order to give
him time for providing the money. An
uncertain day refpets commonly the con-
dition of the legatee; as where a legacy is
in favour of a boy to be claimed when ke
arrives at eighteen years of age, or of a
girl to be claimed at her marriage.
inftances, it appears to be the will of the
teftator, that the legacy fhall not veft be-

fore the term of payment.

The dies incer-

tus is faid to make'the legacy conditional;
not properly, for the naming a day of pay-
ment, certain or uncertain, is not a condi-
tion. But as the uncertain term for pay-

* 1. 75. De condition, et demon,

Vou. Il Y
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ment has the effe to limit the legacy in
the fame manner as if it were conditional;
for that reafon, the uncertain term is {aid
to imply a condition, or to make the lega-
cy conditional. '

A third fort of legacy is where the te-
ftator burdens his heir to pay a certain
{um to Titius fingly, without the addition
of heirs, The heirs at common law have
no right even where Titius {urvives the te-
{tator, becaufe there is not here, as in the
former cafes, any fubject vefted in Titius
to defcend to his heirs; nor can heirs, at
common law, claim upon an' obligation
which is not in their favour. But equity
fuftains an a@ion to them : for no day be-
ing named, the death of the teftator is the
term of payment; and equity will not fuf-
fer the teftator’s heir to profit by delaying
payment. Where a term of payment is
added by the teftator, the cafe becomes the
fame with that of a gratuitous obligation,
anter vIvVes, ‘

CHAPR
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C H A P IV.

Arreftment and procefs of forthcoming,

f YUrrent coin is the only legal fubje@
for payment of debt, which accor-
dingly the creditor is bound to accept of.
‘Sometimes however, for want of current
coin, the creditor {fubmits to take fatisfac-
tion in goods; and fometimes he is put off
with a fecurity, an aflignment to rents, for
example, or to debts, which empowers
him to operate his payment out of thefe
fubjedts. Legal execution, copying vo-
luntary aé&s between debtor and creditor,
is of three kinds. The firft, compelling
péyment of the debt, refembles voluntary
payment. This was the cafe of poinding
in'its original form *; and it is the cafe
of a decree for making corpora forthcoming,
as will be feen afterward. The fecond re-

* Hiftorical Law-tradts, tra& 1o0.

Y 2 fembles
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fembles voluntary acceptance of goods for
fatisfying the debt; which is the cafe of
poinding according to our prefent pradice.
The goods are not fold as originally; but
after being valued, are delivered zp/a cor-
pora:to the creditor. The third refembles
a voluntary fecurity : it gives the creditor
a fecurity upon his debtor’s funds, and
enables him' to operate his payment accor-
dingly. . This is the cafe of an adjudica-
tion during the legal; which empowers
the creditor to draw payment out of the
debtor’s rents by a decree of mails and du-
‘ties againft the tenants. A decree for ma-
king forthcoming fums of money due to
the debtor, is of the fame nature: 1itisa
fecurity only, not payment; and confe-
quently, if my debtor, againft whom the
decree of forthcoming is obtained, prove
infolvent, the fum is loft to me, not to my
creditor who ohtained the decree : his fe-
~ curity indeed is gone; but the debt which
was fecured remains entire,

So much for preliminaries. And as to
the fubje@ of the prefent chapter, 1 be-
gin with the feveral kinds of arreftment.
The fir{t 1 fhall mention is that which. pro-
ceeds on a judicial order to fecure the per~

fon,
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fon of one accufed of a crime. . The next
is for fecuring moveable effe@s in the
hands of -the poffeffor, till the property be
determined. This arreftment, termed rez
Sfervande caufa, is a fpecies of fequeftra-
tion : 1t is a fequeftration in the hands of
the. pofleflfor. 'The goods are thus fecured
till the property be determined; and the
perfon declared proprietor takes pofleflion
ana facti. A third arreftment is that which
1s preparatory to a procefs of forthcoming
raifed by a creditor for recovering payment
out of his debtor’s moveables, whether cor-
pora or debita.

A debtor’s corporeal moveables in his
own pofleflion are attached by poinding,
correfponding to the Levar: facias in Eng-
land, But where fuch moveables are 1n
the pofleflion of any other, and the parti-
culars unknown, there can be no place for
poinding. The creditor obtains a warrant
or order from a proper court to arreft them
in the hands of the poffeffor, to hinder him
from delivering them up to the proprietor.
The fervice of this order is termed an ar-
reftment ; and the perfon upon whom it is
ferved is termed the arreffee.  The firft ftep
of the procefs of forthcoming confequent

upon
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upon the arreftment is an order to fell the
goods fecured by the arreftment. The
price is delivered to the creditor for his
payment; and the debt is thereby extin-
guithed in whole or in part, which com-
pletes the procefs. A procefs of forthco-
ming upon fums arrefted is in the fame
form; with this only difference, that in-
ftead of felling corpora, a decree of forth-
coming goes out againft the arreftee, and
payment is recovered from him according-
ly.

An arreftment of this kind is not to be
confidered as neceflary to found a procefs
of forthgoming. This procefs is founded
on common law, and may proceed with-
out an arreftment; which will appear from
the following confideration. If I have not
money to pay my debt, I ought to convey
- to my creditor what other things I am ma-
{fter of, that he may convert them into mo-
ney for his payment. If I refufe to do
him that a& of juftice, a court of law will
interpofe, and do what I ought to have
done. The court will adjudge my land to
belong to him; ot they will ordain my ef«
feds to be made forthcoming to him. An

arreftment indeed commonly precedes ; but
its
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its only purpofe is, to fecpre the fubje&
in the hands of the arreftee till a procefs
of forthcoming be raifed. In that refpe&,
an arreftment refembles an inhibition,
which is not a ftep of execution, but only
an injunction to the debtor, prohibiting
him to alien his land or to contrac debt,
in order to preferve the fund entire for the
creditor’s adjudication. A forthcoming is
of the fame nature with an adjudication :
an heritable fubje@ is attached by the lat-
ter; a moveable, by the former. A pro-
cefs of adjudication is carried on every day
without a preparatory inhibition; and ‘a
procefs of forthcoming inay be carried on
equally without a preparatory arreftment.
Though what is above laid down be-
longs to common law, it is however pro-
per here, as an introduion to the matters
of equity that follow. The fubje&t to be
handled is the operations of common law
and of equity with refpect to a competi-
tion between an arreftment and other
rights, voluntary or legal. With refpe@
to the arreftment of a corpus, all are agreed
that it is a fequeftration merely in the
hands of the poffeflor, and transfers no
right to the creditor. The goods fecured

by:
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by the arreftment, are in the procefs of
forthcoming fold as the property of the
debtor; and the price is applied for pay-
ment of the debt due by him to the arreft-
er. For that reafon, an arreftment cannot
bar a poinding carried on by another cre-
ditor. 1If the fubje& belong to the debtor,
poinding goes on of courfe by the authori-
ty of common law.

It is natural to aflimilate the arreftment
of a debt to that of a moveable, in being
prohibitory only, and in transferring no
right to the creditor. Yet many hold that
the former has a ftronger effe¢t than the
latter; by transferring to the creditor fome
fort of right, fignified by the term mnexus
realis. 'To afcertain the nature and effect
of fuch an arreftment, the belt way 1s to
give an accurate analyfis of it. 'The letter
or warrant for arreftment, to which the
arreftment itfelf is entirely conformable, is
in the following words : “ To fence and
¢ arreft all and fundry the faid A.B. his
“ readieft goods, gear, debts, &c. in who-
“ {oever hands the fame can be appre-
¢ hended, to remain under {ure fence and
¢“ arreftment, at the inftance of the faid
“ complainer, ay and while payment he

1 “ made
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“ made to him.” Upon this warrart and
arreftment following upon it, it will be
obferved, firft, Thatno perfon is named
but the arrefter and his debtor. It is not
" a limited warrant to arreft in the hands of
any particular perfon; but an authority to
arreft in the hands. of any perfon that the
creditor fufpets may owe money to his
debtor. Secoridly, The arreftee is not or-
“dered of authorifed to make payment to
the arrefter : the order he receives, is to
keep the money in his hand till the arrefter
be fatisfied, Thefe particulars make it
plain, that an arreftment, like an inhibi-
tion, is merely prohibitory; and that it
transfers not any right to the arrefter.
And this point is put out of doubt by the
fummons of forthcoming, concluding,
<« That the defender fhould be decerned
‘“ and ordained to make forthcoming to
“ the complamer the fum of ‘
“ refting and owing by him to A. B. (the
'« complainer’s debtor againft whom the
‘“ execution pafles), and arrefted in the de=
“ fender’s hands at the complainer’s in-
“ ftance.” .1t is the -decree of forthco-
ming, therefore, that intitles the creditor
to demand the fum arrefted, to be applied
Vor. II, /A for
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for payment of the debt upon which the
arreftment and forthcoming proceeded;
and the preparatory arreftment has no other
effec, but to prevent alienation before the
procefs of forthcoming is raifed.

If it hold true, that arreftment is pro-
hibitory only, and that my creditor arreft-
ing in the hands of my debtor, hath no
right to the fum arrefted till he obtain a
decree of forthcoming ; it follows upon
the principles of common law, that this
fum, belonging to me after arreftment as
well as before, lies open to be attached by
my other creditors; and that, in a compe-
tition among thefe creditors, all of them
arrefters, the firft decree of forthcoming
muft give preference. For the firft order
ferved upon my debtor binds him to the
creditor who obtained the order; after
which he cannot legally pay to any other.
Thus ftands the common law, which is
followed out in a courfe of decifions, moftly
of an old date, giving preference, not to
the firft arreftment, but to the firft decree
of forthcoming.

Whether equity make any wvariation,
{hall be our next inquiry. It is the privilege
of a debtor, with refpec to his own funds,

to
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to apply which of them he pleafes for pay-
ment of his debts. Upon the debtor’s fai-
lure, this choice is transferred to the cre=
ditor, who may attach any particular fub-
je& for his payment. In that cafe; the
debtor is bound to convey to his creditor
the {ubje& attached, for his fecurity : it iy
undoubtedly the duty of the debtor to re-
lieve his creditor from the trouble and ex~
pence of execution; and, confequently, to
relieve him from execution againft any
-particular fubject, by furrendering it vo-
luntarily, unlefs he find other means of
making payment. The creditor’s privi-
lege to attach any particular fubje@ for his
payment, and the debtor’s relative obliga-
tion to fave execution by furrendering that
fubjet to his creditor, are indeed the foun-
dation of all execution. A judge authori-
fing execution, fupplies only the place of
the debtor; and confequently cannot au-
thorife execution againft any ‘Pparticular
fubject, unlefs the debtor be  antecedently
bound to furrender the fame to his credi~
tor ¥, This branch of the debtor’s duty
explains a rule in law, “ That inchoated

* See above, p. 16+

7 3 “ execuix
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“ execution makes the fubje@ litigious,
and ties up the debtor’s hands from a-
“ liening.” If it be his duty to prevent
execution by furrendering this fubjeé to
his creditor, it is inconfiftent with' his duty
to difpofe of it to any other perfon.

In applying the rules of equity to an.ar-
reftment, the duty now unfolded is of im-
portance. If the debtor ought to convey
to his creditor the fubje@ arrefted, no o-
. ther creditor who knows the debtor to be
{o bound, can juftly attach that {fubje& by
legal execution : for it is unjuft to demand
from a debtor a fubject he is bound to con-
~vey to another *. And if a creditor fhall -
act thus unjuftly, by arrefting a fubjed
which he knows to be already arrefted by
another creditor, a court of equity will
difappoint the effe¢t of the fecond arreft-
ment, by giving preference to the firft,

Our writers, though they have not clear-
ly unfolded the debtor’s obligation to the
firft arrefter, have, however, been fenfible
of it; for it is obvioufly with reference to
this obligation, that an arreftment is faid
to make a mexus realis upon thé fubjeét. I
know but of two ways by which a man

({3

* See above, p. 17,
can
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can be connefted with a debt: -one is
where he has the jus exigendi, and one
where the creditor is bound to make it
over to him. It will be admitted, that an
arreftment has not the effe®t of transfer-
ring to the arrefter the debt arrefted : the
arrefter has not even the jus exigend; till
he obtain a decree of forthcoming. And
if {o, a mexus realis, applied to the prefent
fubject, cannot import other than the ob-
ligation which the creditor is under to
make over the debt to the arrefter. Thus,
by the principles of equity, the firft arreft-
ment is preferable while the fubje@ is in
medio; but if a pofterior arrefter, without
notice of a former, obtain payment upon a
decree of forthcoming, he is fecure in e-
quity, as well as at common law; and his
difcovery afterward of a prior arreftment
will not oblige him to repay the money *,
This equitable rule of preferring the firft
arreftment while the fubje& is m medio, is
accordingly eftablifhed at prefent, and all’
the late decifions of the court of feflion pro-
ceed upon it.

An arreftment, as obferved above, hath
not the effec at common law to bar poind-

* See above, -p. 23. 24. .
ing ;
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ing ; ‘but in equity, for the reafon now gi-
ven, an arreftment made known to the
‘poinder, ought to bar him from proceed-
ing in his execution, as well as it bars a
pofterior arreftment. A creditor ought
not, by any fort of execution, to force from
his debtor what the debtor cannot honeft-
ly convey to him. And yet, though in
ranking arreftments the court of feffion
follows the rules of equity, it aéls as a
court of common law in permitting a fub-
ject to be poinded after it is arrefted by an-
other creditor. I {hall clofe this branch of
my fubje with a general obfervation, That
the equitable rules eftablifhed above, hold
only where the debtor is folvent: it will
be feen afterward, that in the cafe of bank-
ruptcy, all perfonal creditors ought to draw
equally.

So much about arrefters competing for
the fame debt. Next about an arrefter
competing with an aflignee. Touching
this competition, one preliminary point
muft be adjufted, namely, How far an ar-
reftment makes the fubje@ arrefted liti-
gious; or, in other words, How far it bars
voluntary deeds. Itis obvious, in the firft

place, that an arreftment makes the fub-
ject
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jeét litigious with refpe to the arreftee,
becaufe it s ferved upon him: the very
purpofe of the arreftment is, to prohibit
him from paying the debt arrefted, or from
giving up the goods. In the next place,
As a creditor. may ,proceed to arreftment
without intimating his purpofe to his debt-
or, an arreftment cannot bar the debtor’s
voluntary deeds, till 1t be notified to him :
the arreftment deprives him not of his jus
credit, nor of his property; and while he
continues ignorant of the arreftment, no-
thing bars him, either in law or in equity,
from conveying his right to a third party.
Upon that account, intimation to him is.
an eftablithed practice in the country from
whence we borrowed an arreftment :
“ Quainvis debitor debitoris mei a me ar-
reftari nequeat, cum mihi nulla ex cau-
fa obligatus fit, tamen, quod Titius de-
bitofi meo debet, per judicem inhibere
poflum, ne debitori meo {folvatur, fine
mea vel judicis voluntate. De qua ar-
refto debitorem meum certiorem facere
debeo, eique diem dicere, quo fi com-
pareat, nec juftam caufam alleger ob
quam arreftum relaxari debeat, vel fi
non compareat, judex ex pecunia arre-

“ ftata

119
(11
(1

(13

iy
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¢ ftata mihi folvendum decernet *, 7
'The fame doctrine is laid down by Bal-
four 1, “ That an arreftment of corns,
“ goods, or gear, ought to be intimated
“ to the owner thereof; and that if no in-
“ timation be made, itis lawful for the
“ owner to difpofe of the fame at his plea-
“ fure.” , Thirdly, With refpe& to others,
an arreftment, though notified to the ar-
refter’s debtor, makes not the fubject liti-
gious; for any perfon ignorant of the ar-
reftment, is at liberty to take from the ar-
refter’s debtor a conveyance to the fubje&
arrefted. The cedent aliens indeed - mala
fide after the arreftment is notified to him ;
but the purchafer is fecure if he be i bona
fide : the property is legally transferred to
him; and there is nothing in law nor in
equity to deprive'a man of a fubje& ho-
neftly acquired. That an arreftment makes
not ‘the fubject ‘litigious with - regard- ta
third parties, will be clear from confider-:
ing, that an effe® fo ftrong is never given
to any acl, unlefs there be a public noti-
fication : a procefs in the court of feflion

* Sande Decif. Frif. L. 1, tit. 17, def, 1.
'-l* Title, Arreftment, cap. 3. ‘

el
-
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1s fuppofed to be known to all ; and, as it
is a rule, Qusd nibil innovandum  pendente
lite, any perfon who tranfa@s either with
the plaintiff or defendant, fo as to hurt the
other, does knowingly an unlawful a&
which for that reafon will be voided :
inhibition and interdi@ion are pubh{hed
to all the lieges, who are thereby put ir
mala fide to purchafe from the perfon in-
hibited or interdicted : an apprifing ren-
ders the fubject litigious as to all, becaufe
the letters are publicly proclaimied or de-
nounced, not only upon the land, but al{fo
at the market-crofs of the head-borough of
the jurifdition where the land lies *; and
an adjudication has the fame effe@, be-
caufe it is a procefs in the court of feffion :
a charge of horning bars not the debtor
from aliening, till he be publicly proclaim-
ed or denounced rebel ; and it muft be e-
vident, that an arreftment ferved upon my
debtor, cannot hurt third parties dealing
with me, more than a horning againft my-
felf. In a word, litigiofity, {o as to affect
third pames, never takes place without pu=
blic notification.

* Stair, lib. 3. tit. 2, § 14.
Vor. II.  Aa Wer:
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Were we to draw an argument from an
inhibition, it-might be inferred, that even
the ac‘tueﬂ knowledge of an arreftment
fhould ‘not, bar one from purchaﬁng the
fvbje& arreftédd. "But the argument from
an’ inhibition concludes not with refpe
toan afreftment; and in order to fhow the
difference, it will be necefTary to ftate the
nature of an inhibition in a hli’comcal
Yiew.,

This writ pro’hlbu:s ‘the alienation of
moveable fuch&s as well as of immove-
qble and to fecure agamf’c alienation, the
writ s pubhfhed to the lieges, to put
every man upon his guard againft deahng
‘with the perfon inhibited. This writ muft
have been the invention of a frugal age,
before the commeree of money was far ex-
tended.  While inhibitions were rare; their
pubhcatlon could be kept in remembrance;
‘a debtor inhibited would be a remarkable
perfon to make every one avoid dealmg
Wxth him. But when the commerce of
money was farther extended], and debits
were multiplied, an inhibition was no long-
er a mark of diftinction. And as inhibi-
tions could no longer be kept in memory,
they became a load upon the commerce of

| move-
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moveables paft enduring; for no man was.
in fafety to purchafe from his neighbour a
horfe, or a buthel of corn, till firft the re-
cords of inhibitions were confulted. A,
Lycurgus intending to bar commerce, in
order to preferve his nation in ‘poverty,
could not have iavented a more effe@ual
fcheme. This execution, inconfiftent with
commerce as far as it affects moveables, is
alfo inconfiflent in itfelf, tending directly
to difappoiat-its own end. The purpofe of
an inhibition is to force payment; and the
effe® of it is to prevent payment, by lock-
ing up the debtor’s moveables, which com-
monly are the only ready fund for procu-~
ring money.

Thefe reafons have prevailed upon the
court of {feflion to refufe any efle to an
inhibition as far as it regards moveables.
An inhibition indeed, with refpe@ to 1ts.
form and tenor, continues the fame as ori-
‘ginally; and accordingly every debtor in-
hibited is to this hour difcharged to alen
his *noveables, no lefs peremptorily than
to alien his lind. This inconfiftence can-
not be remedied but by the legiflature;
for the court of feflion cannot alter a writ
of the common law, more than it can al-

Aaz ter
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ter any other branch of the common law,
But the court of {feflion, as a court of e~
quity, can redrefs the rigor, ‘injuﬂ‘ice, or
oppreflion, of the common law : and tho’
it hath no power to alter the ﬁyle‘ of an
inhibition, it acts juftly'in refufing to give
force to it as far as it affes moveables;
becaufe fo far it is an oppreflive and in-
confiftent 'execution. This argument, as
above hinted, may feem to apply to an ar-
réftment, that even the knowledge of this
execution ought not to bar any perfon from
purchafing the fubje& arrefted, whether it
be a debt, or a corpus. But this holds not
in pradlice : and there is good reafon for
diftinguifhing, in this particular, an ar-
reftment from an inhibition ; the latter
prohibits, in general, the debtor to alien
any of his moveables, and for that reafon
1s rigorous and oppreflive : the former is
of particular fubje&s only; nor doth it af-
fect any moveables in the debror’s own
pofleflion, for which reafon, the executipn
fo limited is neither rigoroﬁs nor oppref-
five. An arreftment, therefore, as to the
fubjects affeted by it, is allowed in prac-
tice to have the full effe@ that is given it
at common law., But with refpe& to a

third,
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third party, it has a more ample effe@® in
equity than at common law : for though
a man who bona fide purchafes a fubje&
arrefted, is fecure in equity as well as at
common ‘law ; yet a mala fide purchafe,
though effeual at common law, will un-
doubtedly be voided in a court of equity.-
Having difcufled preliminary points, we
proceed to the fubjet propofed, competi-
tion between an arrefter and an affignee,
1 begin' ‘with arreftment of a moveable
bond, affign’d before the arreftment, but
intimated after. The intimation by our
law makes a complete conveyance of the
bond into the perfon of the aflignee; after
which the fum cannot be made forthco-
ming to the arrefter for his payment : the
-very foundation of his claim is gone; for
neither law nor equity will permit any fub-
jeét to be taken in execution that belongs
not to the debtor. Many decifions, it is
true, prefer the arrefter; upon what me-
dium, I cannot comprehend. Our deci-
fions, however, are far from being uni-
form upon this point. I give the follow-
ing example. John affigns the rent of his
land for fecurity and payment of a debt
due by him. He hath another creditor
who



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15H@Page 190

' 190 ARRESTMENT AND B.1II,

who afterward raifes a procefs of adjudi-
¢ation affecting the fame land. "The af-

fignee intimating his right after the cita-
tion, but before the decree of adjudication,
15 prefel;red before the adjudger *. An ar-
reftment furely makes not a ftronger nexu.r_‘
upon the fubje than is made by a cita-
tion upon a fummons of adjudication;

and if an aflignment be preferred before
the latter, it ought alfo to be preferred be-
fore the former. "But I fay more. Letit
be fuppofed, that after the citation upon
the fummons of .adjudication, but before
intimation of the aflignment, the rent is
arrefted by a third creditor. The decree
of adjudication is preferred before the ar-
reftment t. If fo, hereis a circle abfo—-
lutely inextricable; an adjudlcat1on prefer-
red before an arreftment, the arreftment
before an aflignment, and the aflignment
before the adjudication. This proves de-
monftrably that the aflignee ought to be
preferred before the arrefter, as well as be-
fore the adjudger. The court went. ftill
farther, in preferring an aflignee before:

* Durie, March 2. 1637, Smith contra Hepbura.
+ Dalrymple, June 26. 1705, Stewart contra Stewart.

an
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an arrefter.  An Englifh aflignment to this
day is a procuratory  rem_fuam only, car-
_rying the equitable right indeed, but not
the legal right. And yet with refpe& to
a bond due to Wilfon reﬁdlng in England,
by the Earl of Rothes in Scotland, an
Englith aﬁignment by Wilfon of the faid
bond was of itfelf, without intimation,
preferred before an arreftment ferved af-
terward upon the Earl, The preference
thus given was clearly founded on equity ;
becaufe the court of feflion, as a court of
equity, could not juftly make forthcommg
to a creditor of Wilfon for his payment, a
fubje&t that Wilfon had -aliened for a va-
luable confideration, and to which the pur-
chafer had the equitable, though not the
legal right. But if this be a Juﬁ decifion,
which it undoubtedly is, nothing can be
more unjuft, than to prefer an arreftment
before a Scotch aflignment of a prior date,
even after it is completed by intimation;
for here the aflignee has both the equltable
and leral right.

The next cafe I put, is where, in a pro-
cefs of forthcoming upon an arreftment,
an affignee appears with an aflignment
prior to the arreftment, but not intimated.

I
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I have already given my reafon for pre-
ferring the aflignee, as the court did with
refpec to an Englith affignment : and yet
the ordinary praftice is to prefer the ar-
reftment ; which one will have no hefi-
tation to believe, when an arreftment is
preferred even where the aflignment is in-
timated. |

The preference due to the aflignee is in
this cafe fo clear, that I am encouraged to
carry the doCtrine farther, by preferring
an aflignee €ven before a poinder; provi<
ded the aflignee appear for his intereft be-
fore the poinding be completed. The
poinder no doubt is preferable at common
law, becaufe till an aflignment be comple-
ted by intimation, the debtor continues
proprietor. The affignee however has the
equitable right; and juftice will not per-
mit goods that the debtor has aliened for a
valuable confideration to be attached by
any of his creditors. The refult will be
different, where the poinding is comple-
ted, and the property of the goods is tran{-
ferred to the creditor, before the aflignee
appears. In this cafe, the poinder is fe-
cure; becaufe no man can be forfeited of

his property who has eommitted no fault.
| 1 I
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I proceed to an affignment datéd afte
arreftment, but intimated before compe-
tition. - .Suppofing the aflignee to be n bo-
na fide, he is clearly preferablé; for the in-
timation vefts in him the legal as well as
equitable right; which bars abfolutely the
‘cedent and his creditors : and this reafon
is good at commion law to prefer the af=
fignee; even fuppofing he had notice of
the arreftment before he took the affign+
ment. But in equity the arrefter is pre-
ferable where the aflignee is i mala fide,
for the following reafon. The debtor, af-
ter his fubjedt is affeted by an arreftment;
is bound in duty to make over the fubje&
to his creditor the arrefter : if he tranf-
grefs by conveying the fubjeét to one who
knows of the arreftment, both are guilty
of a moral wrong, which equity will re=
drefs by preferrmg the arrefter.

Let us drop now the intimation, by put-
tlng the cafe, that in a procefs of forth-
coming upon an arreftment, an aflignee

appears for his intereft, craving preference
upon an a{ﬁgnment bearmg date after the
arreftment, but before the citation in the
proccfs of forthcoming. Suppofing the af-

Vou. IL, B b - fignee
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fignee i mala fide, he will in equity be
poftponed to the arrefter for the reafon
immediately above given. But what fhall
be the rule of preference where the aflignee
purchafes bona fide ? The arrefter and he
have each of them an equitable right to
the fubject; neither of them has the legal
right. This cafe refembles that of ftellio-
nate, where a proprictor of land fells to
two different purchafers ignorant of each
other : neither of whom has the legal
right, becaufe there is no infeftment; but
each of them has an equitable right, In
thefe cafes, I cannot difcover a rule for pre-
ference; nor can I extricate the matter o-
therwife than by dividing the fubje& be-
tween the competitors. And after all, whe-
ther this may not be cutting the Gordian
knot inftead of untying it, 1 pretend not to
be certain.

Upon the whole, an arreftment appears
a very precarious  fecurity till a procefs of
forthcoming be commenced. This procefs
indeed is a notification to the debtor not
to alien in prejudice of the arrefter, and at
the fame time a public notification. to the
lieges not to purchafe the fubje@ arrefted.

- “And
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And by this procefs the fubjeé is rendered
litigious ; though the fame privilege is not
indulged to an inhibition as far as move-
ables are concerned.

C H A P V.

Powers of a court of equity with relation to
bankrupts.

N the two foregoing books are contain-
ed many inftances of equity remedying
imperfections in common law as to pay-
ment of debt. DBut that fubje& is not ex~
haufted : on the contrary, it enlarges up-
on us, when we take under confideration
the law concerning bankruptcy. And this
branch was purpofely referved, to be pre-
fented to the reader in one view; for the
parts are too intimately connected to bear

a {eparation without fuffering by it.
~'This branch of law, is of great import-
ance in every commercial country; and in
order to fet it in a clear light, T cannot
think of a better arrangement than what
Bb2 follows.
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follows. Firft, To ftate the rules of com-
mon law. Second, To examine what e~
quity di&tates.  Third, To ftate the regu-
lations of different countries. And to con-
clude with the proceedings of the court of
feflion.

The rules of common law are very fhort,
but very imperfet. Any deed done by a
bankrupt is effe¢tual at common law, no
Jefs than if he were folvent: nor is legal
execution obftructed by bankruptcy; a
creditor, after his debtor’s bankruptcy, ha-
ving the' {fame remedy for recovering pay-
ment, that he had before. The common
law confiders only whether the fubje&
convey’d by the bankrupt or attached by
his creditors, was his property : if it was,
a court of .common law fupports both.
Let him alien his moveables, or his land,
intentionally to defraud his ‘creditors,
common law, however, regardlefs of in-
tention, confiders fuch a@s as legal exer-
‘tions of property, and confequently effec-
tual.

In order to determine what juftice dic-
‘tates in this cafe, it becomes neceflary in
the firt place to afcertain, what circum-
ftances make bankruptcy in the common

‘ | {enfe
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fenfe of mankind. A man, while he car-
ries on trade, or hath any bufinefs that af-
fords him a profpect of gain, is not bank-
rupt though his effects may not be fuffi-
cient to pay his debts; for he has it in
view to pay all : but if his bufinefs fail
“him, and leave him no profpe& of paying
his debts, he is in the common fenfe of
mankind infolvent or bankrupt; his cre-
ditors muft lofe by him,

"This fituation, though not uncommon,
is yet fingular in the eye of juftice. Pro-
perty and intereft, for the moft part ftrictly
united, are here disjoined: the bankrupt
continues proprietor of his eftate, but his
creditors are the only perfons interefted in
it : they have the equitable right, and no-
thing remains with him but the legal
right. In this view, a bankrupt may not
improperly be held as a truftee, bound to
manage his effe@s for behoof of his cre-
ditors : the duty of a bankrupt is in effect
the fame with that of a truftee, as both of
them ought to make a faithful account of
the fubjets ~under their management.
While a debtor continues folvent, he may
pay his creditors in what order he pleafes;
becaufe no creditor fuffers by the prefer-

gnce
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‘ence given to another. But upon his bank-

ruptcy or -infolvency, that privilege va-
nifhes : he is bound to all his creditors e-
qually; and juftice diGtates, that he ought
to diftribute his effets among them e-
qually. A creditor demanding payment
from his debtors, or from their cautioners
bound conjunétly and feverally, ought to
behave with impartiality *: much more is
this incumbent upon a bankrupt in ma-
king payment to his creditors. No dif~
tinction ought to be made . but between
real and perfonal creditors : a real fecuri-
ty fairly obtained from a debtor in good
circumftances, is not prejudicial to the o-
ther creditors; and if unexceptionable ori-
ginally, it cannot be voided by what may
afterward happen to the debtor.. There is
no injuftice therefore in the preference gi-
ven to real creditors before perfonal (a).

(a) The following rule is contained in a code of
Hindoftan laws. ¢ When feveral men are creditors
¢ to the fame debtor, they fhall make a fort of com-
¢, mon ftock of their debts, and receive their re-
¢ fpective fhares of each payment. If any creditor
¢ refufe to accede to this agreement, he fhall lofe
¢¢ his {hare.”

* Vol. 1. p. 172. et feqq.
To
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To confirm this do&rine, I appeal to the
general fenfe of the nation, vouched by
act 5. parl. 1696, which, taking for grant=
ed that a bankrupt ought to behave with
impartiality to his creditors, prohibits him
to prefer any of his creditors before the
reft, and annuls every one of his deeds
giving fuch undue preference. And I ap-
peal alfo to the Englifh bankrupt-ftatutes,
which evidently reft upon the fame foun-
dation,

Thus ftands the duty of a bankrupt with
refpe&t to his creditors, founded on the
rules of juftice. The duty of the credi-
tors with refpe® to each other may feem
not fo evident. It is the privilege of a cre-
ditor who obtains not fatisfa@ion, to draw
his payment out of the debtor’s effe&ts;
and it will not readily occur, that the
debtor’s infolvency, the very circumftance
which enhances the value of the privilege,
fhould be a bar to it.- This way of think-
ing is natural ; and hence the following
maxims that have obtained an univerfal
currency : Prior tempore potio jure : Vigi-
lantibus non  dormientibus jura fubveniunt.
In rude times, before the conne&ions of

fociety have taken deep root, felfith. prin-
ciples
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ciples prevail over thofe that are focial
Thus in the prefent cafe, a creditor, par=~
tial to his own intereft, is apt to confine
his thoughts to the power he hath over his
debtor; overlooking, or feeing but ob{cure-
ly, that where the debtor is bankrupt, his
creditors, conneéted now with each other
by a common fund, ought to divide that
fund equally among them. But by refine-
ment of manners, man becomes more a
focial than a felfith being; and, by the
improvement of his faculties; he difcovers
the lawful authority of focial duties, as
what he is bound to fulfil even in oppsfi-
tion to his own intereft. By fuch refine~
ment it is at laft perceived, that by the
debtor’s infolvency, his perfonal creditors
have all of them an equal claim upon his
effes; that a creditor, taking meafures to
operate his payment, ought to confider the
connection -he has with his fellow-credi-
tors, engaged equally with him upon the
fame fund; and therefore that juftice re-
quires an equal diftribution. In every
view we take of the fubje@; we become
more and more {atisfied that this rule is a-
greeable to juftice. To make the diftri-
bution of the common fund depend on

2 priority
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priority of execution, exhibits the appear-
ance of a race, Where the {wiftelt obtaing
thﬁ prize : a race is'a more manIy com-
petition, becaufe theré is merit in {wift-
nefs; none in priotity of execution, which
depends- upon accident more frequently
than upon expedition. It is natural for
favage animals to fall out about their prey,
and to rob each other; but focial* beings

ought to be governed by the principle of
benevolence : creditors in particular,jéon—
ne@ed by a common fund and equally in-
terefted, fhould not like enemies firive to
~prevent each other; but like near relations
thould join in common meafures for the
common benefit.

This propofition is pilt paft doubt by
the fol]owmw argument. A debtor, after
his mfolvency, is bound to diftribute his
effe¢ts equally among his creditors; and it
would be an aét of injuftice in him to pre-
fer any of them before the reft. It necef-
farily follows, that a creditor cannot be in-
nocent, who, knowing the bankruptcy,
takes more than his proportion of the ef-
fects : if he take more by voluntary pay-
ment, he is acceflory to an unjuft a&t done
by thie bankrupt; and it will not be

Vor. 11, Cc cﬁought
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thought that he-can juftly take more by
execution than by voluntary payment. If
he fhould attempt fuch wrong, it is the
duty of the judge to refufe execution *,
That creditors having notice of thelr
debtor’s bankruptcy are barred from ta-
king advantage of each other, fhall now be
'taken for granted. ltis not fo obvxous
what effe@ bankruptcy ought to have a-
gainft creditors who are ighorant of it, [
begin with payment made by a bankrupt
in money or effects, which transfers the
property to his creditor. It is demonftra-
ted above T, that even in the cafe of ftel-
lionate, the feccnd purchafer, fuppofing
him i».2ona fide, and not partaker of his
author’s fraud, is fecure by getting the
firft infeftment; and that his purchafe
cannot be cut down in equity more than
at common law. The reafoning there
concludes with equal if not {uperior force
in the cafe of bankruptcy: it is unjuft in
a bankrupt to prefer one creditor before
another; but if he offer payment, the cre-
ditor who accepts, fuppofing him ignorant

* See book 1. part 1. chap 8. fcé‘t 2.
t P41 42,

of
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of ‘the bankruptcy, is innocent, -and there-

fore fecure: the property of the money or

effe@s being transferred to him in lieu of
his debt, thére is no rule in equity more

than at common law to forfeit' him of his-
property. The fame reafoning concludes

in favour of a creditor, who, ignorant of
the bankruptcy, recovers payment by a

poinding, or by a forthcoming upon an ar~

reftment.

Next comes the cafe of a real fecurity,
which transfers not the property of the
fubject. Itis obferved above, that a real
fecurity, obtained before bankruptcy, is
in all events a preferable debt. But what
if it be obtained after bankruptcy ? The
creditor, - who, ignorant of his debtor’s
bankruptcy, obtains from him fuch fecu-
rity, whether by legal execution or by vo-
Juntary deed, isindeed not culpable in any
degree. But before . this fecurity exifted,
each- of the creditors had an equitable-
right to a proportion of the bankrupt’s ef-
feGts; which right cannot be hurt by le-
gal diligence, and flill lefs by a partial
deed of the bankrupt, who adls againft
confcience in preferring one of his credi-
tors before the reft. 'Where payment is.

Cec2 actually
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actually made,. a.court of equity can give
no, relief, for two reafons : firft, the inno-
Vc_mit creditor, to whom the money was
‘paid, cannot. be deprived of his property ;
and next, a debt extinguithed by payment
cannot be reared up in order to:compel the
guondam creditor to enter the lifts again
with the remaining creditors. - But where
the. creditor is flill in petitorio, demanding
preference by virtue of his real fecurity,
the court cannot liften to his claim; be-
caufe to prefer him would be to forfeit
‘the other creditors of what they are juftly
intitled to.

If in a bankrupt it be unjuft to divide
his .effecs unequally-among his creditors,
it.is ftill more unjuft to hurt his whole
creditors by gratuitous alienations or gra-
taitous bonds. . A gratuitous alienation
transferring the property, cannot, it is-true,
he voided, if the donee be not in.the know-
ledge of the bankruptcy : but he is liable
for the value to the bankrupt’s - creditors,
upon the rule of equity, Nemao debet locu-

. pletar: aliena jactura; which is not appli-
cable to an alienation before bankruptcy,
becaufe by fuch an alienation the creditors
are not hurt. But againfta gratuitous'bond

claimed
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claimed after bankruptcy, though executed
and delivered- while the granter was fol-
vent, the rule Nemo debet locupletar: aliena
Jaétura is applicable; becaufe the taking
payment is a direct prejudice to the credi-
tors by leflening their fund; and for that
reafon, - a court of equity will not interpofe
to make fuch a bond effe@tual. Tt deferves
attention, that this principle operates in fa-
vour of a creditor who lent his money
even after the date of the gratuitous
bond *,

The equitable right to the debtor’s ef-
fects, which upon his infolvency accrues
to his creditors, makes it a wrong in him
to fell any of his effe@s privately without
their confent. The fale indeed 1s effeGtual
at common law; but the purchafer, fup-
poling his knowledge of the bankruptcy,
1s acceflory to the wrong, and the fale is
voidable upon that ground. The prin-
ciple of utility alfo declares againft a fale
~of that nature : for to permit a bankrupt
to alien his effeCts privately, even for a
juit price, is throwing a temptation in his
way to defraud his creditors, by the oppor-

* Dirleton, January 21. 1677, Ardblain contra Wil-

fon,
tunity
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tunity it affords him to walk off with the
meney. '
Thus we fee, that in applying the rules
of equity to the cafe of bankruptcy, two
preliminary faéts are of importance ; firft,
the commencement of the bankruprcy;
and, next, what knowledge creditors or o-
thers have of it: the former is neceffary
to be afcertained in every cafe; the latter
frequently. The neceflity of fuch proof
tends to darken and perplex law-fuits con-
cerning bankruptcy. To afcertain the
commencement of bankruptcy muft always
be difficult, confidering that it depends on
an internal-ac of the debtor’s mind deem-
ing his affairs irretrievable : and the dif-
ficulty is greatly increafed, when the know-
ledge of the bankruptcy comes alfo to be
a point at iffue ; for fuch knowledge muft
be gathered commonly from a variety-of
circumftances: that are {carce ever the fame
in any two cafes. To avoid fuch intricate
expifcation; which tends to make law-fuits
endlefs and judges arbitrary, it has been a
great aim of the legiflature in every com-
mercial country, to {pecify fome ouvert act
that fhall be held not only the commence-
ment
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ment of bankruptcy, but alfo a public no-
tification of it. | |

~But if the {pecifying a legal mark of
bankruptcy be of great importance, the
choice of a proper mark is no lefs nice than
important.  Whether in any country a
choice altogether unexceptlonable has been
made, feems doubtful. It ought, in the
firft place, .to be fome a& that cannot rea-
dily happen except in bankruptcy : for to
fix a mark of bankruptcy on one who is
not a bankrupt, would be a great punifh-
ment without a fault.  Secondly, It muft
be an act that will readily happen in bank-
ruptcy, and which a bankrupt cannot pre-
vent ; for if it be in his power to fupprefs
it altogether, or for any time, he may in
the interim do much wreng that will not
adrmt a remedy,

Having thus gone through the rules of
common law and the rules of equity con-
cerning bankruptcy, we are, I prefume, fuf-
:ﬁc’ient]y prepared for the third article pro-
pofed, namely, to flate the regulations of
different countries upon that fubje@. And
to bring the prefent article within reafon-
able compafs, I fhall confine myfelf to the
Roman law, the Englith law, and to that

of
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of Scotland, which may be thought fuffi-
cient for a {fpecimen. I begin with the
Roman law. A debtor’s abfconding inti-
tled his creditors to apply -to the court for
a curator bonis ; and after the'creditors were
put in pofleflion by their curator, no.cre-
ditor could take payment from the bank-
rupt ¥, This muffio in poffeffionem, however,
feems not to have been deemed a public
notification of bankruptcy; for even after
that period, 'a purchafer from the bank-
rupt was fecure, if it could not be proved
that he was particeps fraudis +. But every
- gratuitous dqe_d was refcinded, whether the
acquirer was acceflory to the wrong or nol;
and in particular a gratuitous difcharge of
a debt |.

Before the miffio in poffe/fronem the debtor
continued to have the management as while
he was folvent; and particularly was in-
titled to pay his creditors in what order he
thought proper. It is accordingly laid
down, That a creditor, who before the
miffeo in poffe/fionem receives payment, is fe-

* 1.6. §7. Quz in fraud. cred. 1. 10. § 16. eod.
T 1. 9. eod.
T L6 §1r. eod.
f L 1. § 2 eod.
I cure,
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~cure, though he be in the knowledge of
his debtor’s infolvency. . Sibi enim wvigilavit,
fays the author*: a do@rine very juft
with refpect to a court of common law,
but very averfe to Praztorian law or that of
equity.

The defes of ‘the foregoing {yftem are
many, but {o obvious as to make a lift un-
neceflary. 1 fhall mention two particulars
only, being of great importance. The firft
is, that the neceflity of eftablithing a pu-
blic mark of bankruptcy which every one
is prefumed to know, feems to have been
altogether overlooked by the Romans.
Even the miffio in poffeffionem, as mentioned
above, was not held fuch a mark. It'is
true, that after fuch poffeflion no creditor
could take payment from the bankrupt.
But why? Not becaufe of the creditor’s
mala fides, but becaufe of the creditors in
general, being put in. poffeflion of the
bankrupt’s funds, acquired thereby a jus
pignores; and in the divifion of the price
were accordingly intitled each to a rateable
proportion. I obferve next, thatit 1s'a
great overfight in the Roman law, to ne-

-* 1.6. § 7. Que in fraud. cred,

VoL, Il. -~ Dd gleck
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glect that remarkable period which runs
between the firft aét of bankruptcy and the
maffio in paffeffionem. In that period general-
1y all contrivances are fet on foot to cover
the effecs of the bankrupt, or to prefer fa-
vourite creditors.

- In England, the regulations concerning
bankrupts are extended farther than in the
Raman law, and are brought much nearer
the rules of ‘equity above laid down. The
nomination of commiffioners by the chan-
cellor upon application of the creditors, is,
in effe@, the fame with the nomination of
a curator boms in the Roman law. But the
foregoing defecs of the Roman law are
fupplied, by declaring a debtor’s abfcond-
‘ing or keeping out of the way, termed the
Jirft act of bankruptty, to be a public mark
‘or motification of bankruptcy, of which
no perfon is fuffered to plead ignorance.
From that moment the hands both of the
bankrupt and of his creditors are fettered :
he can do no deed that is prejudicial to
his creditors in general, or to any one in
particular : they, on the other hand, are
not permitted to receive a voluntary pay-
ment, nor to operate their payment by ]e-
gal execution,

Iy
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It is perhaps not eafy to invent a regu-
latlon better calculated for fulfilling the
rules of equity, than that now mentioned.
It may be thought indeed, that the ab-
fconding or keeping out of the way, fup-
pofing it momentary only, is a circum-
ftance too flight and too private to be im-
pofed upon all the world as notorious. But
the Englith bankrupt-ftatutes are confined
to mercantile people, who live by buying
and felling : and with refpeét to a mer-
chant, his abfconding or keeping out of
the way is a mark of bankruptcy neither
flight nor ebfcure. Merchants convene
regularly in the exchange; a retailer ought
to be found in his thop or warehoufe; and
‘their abfconding or abfence without a juft
caufe is confpicuous. A creditor may hap-
pen, for fome time, to be ignorant of the
firft a& of bankruptcy; but a fingular cafe
muft not be made an exception: juftice
muft be diftributed by general rules, tho’
at the expence of a few individuals; in
order to prevent judges from becoming ar-
bitrary, and law-fuits endlefs, There is
indeed a hardfhip in this regulation with
refpe@ to commerce, which is foftened by

Dd2 a
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a late ftatute *, enacting, That money re-
ceived from a bankrupt in the courfe of
trade and dealing before the commiflion
of bankruptcy fued forth, whether in pay-
ment of goods fold to the bankrupt, or of
a bill of exchange accepted by him, fhall
not be claimed by the aflignees to the bank-
ruptcy, unlefs it be made appear, that the
perfon fo receiving payment was in the
knowledge of the debtor’s bankruptcy.
This is in effe@ declaring with refpe& to
payment received in the courfe of trade,
that the ifluing the commiffion of bank-
ruptcy is to be deemed the firft public
mark or notification of bankruptcy, and
“not what is called the firft a& of bank-
ruptcy.

The firft bankrupt-a& we have in Scot-
land is an a& of federunt ratified by fta-
tute 1621, cap. 18, intitled, “ A ratifica-
‘“ tion of the aét of the Lords of Council
and Seflion againft unlawful difpofitions
and alienations made by dyvours and
* bankrupts.,” In this a&t of federunt,
two articles only are brought under con-
fideration. Firft, Fraudulent contrivances
to withdraw a bankrupt’s effe@s from his

(13

119

~ * 19. Geo. IL. cap. 32
‘ creditors,



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15H@Page 213

C

h.V. OF BANKRUPTS. 213

cteditors, by making fimulate and feigned
conveyances. Second, The partiality of
bankrupts, by making payment to favou-
rite creditors, negle@ing others, With re-
fpect to the firft, itis fet forth in the pre-
amble,  “ That the fraud, malice, and

(13

({3

(19

(13

(13

14

(13

149

({9

1
«
«
«

T
T
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<
«

«
«
~
«
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(1

“ falfehood of dyvours and bankrupts was

become fo frequent as to be in hazard
of diffolving all truft and commerce a-
mong the fubje@s of this kingdom

'~ that many, by their apparent wealth in
‘ land and goods, and by their thow of

confcience and honefty, having obtain-
ed credit, intend not to pay their debts,
but either live riotoufly, or withdraw
themf{elves or their goods forth of this
realm to elude all execution of juftice :
and to that effec, and in manifeft de-
fraud of their creditors, make fimulate

~and fraudful alienations, difpofitions,

‘and other fecurities of their lands, re-
verfions, teinds, goods, actions, debts,

and other {ubjects belonging to them, to

their wives, children, . kinfmen, allies,

and other confident and interpofed per-

-fons, without any true, lawful, or necef-
fary caufe, and without any juft or true

price; whereby the creditors and cau-

¢ tioners
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(13

[19

(13

tioners are falfely and godlefsly defraud-
ed of their juft debts, and many honeft
families are ruined.” For remedying

this evil, it is ordained and declared,

(43
(19
[19
(19
[{3
(14
(19
(13
(13
(19
[19
(4
[13
(14
\(‘
(13
(13
.(G
(13
(43
(49
(1
(11

[

Firft, That all alienations, difpofitions,
aflignations, made by the debtor, of any
of his lands, teinds, reverfions, a&ions,
debts, or goods, to any conjuné or con-
fident perfon, without true, juft, and
neceflary caufes, and without a juft price
really paid, fhall be of no force or effect
againft prior creditors.  Second, Who-
ever purchafes from the faid interpofed
perfons any of the bankrupt’s lands or
goods, at a juft price, or in fatisfa&tion
of debt, bona fide, without being par-
taker of the fraud, fhall be fecure.
Third, The receiver of the price fhall
make the fame forthcoming to the bank-
rupt’s creditors. Fourth, It fhall be fuf-
ficient evidence of the fraud intended a-
gainft the creditors, if they verify by
writ, or by oath of the party-receiver- of
any right from the dyvour or bankrupt,
that the fame was made without any
true, juft, and neceflary caufe, or with-
out any true price; or that the lands or
goods of the bankrupt being fold by the

“ inter-
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(14

(13
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111
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149

(19

(49

113

(19

(13

({3

€

iterpofed perfon, the price is to be con-
verted to the bankrupt’s profit and ufe.
Fifth, All fuch bankrupts, and interpo-
fed . perfons for covering or executing
their frauds, and -all others who fthall
give counfel and afliftance to the faid
bankrupts in devifing and practifing
their frauds and godlefs deceits to the
prejudice of their true creditors, fhall be
reputed and holden difhoneft, falfe, and
infamous perions, incapable of all ho-
nours, dignities, benefices, and offices,
or to pafs upon an inqueft or affize, or to
bear witnefs in judgement or outwith,
in any time coming.” ' ,
The claufe reftraining a bankrupt’s par-

tiality in making payment to favourite
creditors and neglecting others, is exprefl-
ed in the following terms: “ If any bank-

(13
(419
[13
(13
(19
[14
(43
. 66

1

rupt, or interpofed perfon partaker of
his fraud, thall make any voluntary pay-
ment or right to any perfon, in defraud
of the more timely diligence of another
creditor, having ferved inhibition, or u-
{ed horning, arreftment, comprifing, or
other lawful mean to affe&t the bank-
rupt’s lands, goods, or price thereof; in

‘that cafe the bankrupt, or interpofed

[$
*“ perfon,
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¢ perfon, thall be bound to make the fame
“ forthcoming to the creditor having ufed
the more timely diligence. And this cre-
ditor fhall likewife have good a&ion to
-recover from the co-creditor pofterior in
diligence what was voluntarily paid to

him in defraud of the purfuer.”
With refpe to the article concerning
fraud, this a& is an additional inftance of
what I have had more than one opportu--
nity to obferve, that the court of feffion,
for many years after its .infticution, acted
as a court of common law only. No
wrong calls louder for a remedy than
frauds committed by bankrupts in with-
drawing their effeéts from their creditors ;
and yet from the preamble of the ad it
appears, that the court of feflion had not,
before  that period, affumed the power to
‘redrefs any of thefe frauds. Nor is it
clear that the power was afflumed by the
feflion as a court of equity : it is more
prefumeable that the court confidered it-
felf as a court of common law aéting by
legiflative authority; firft by authority of
its own a, and afterward by authority of
the at of parliament : — I {ay by authori-
ty.of its own act; for the court of feflioa
| 2 being

(11
(4

(13



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15%@%99 217

Ch.V, Or BANKRUPTS. 217

being empowered by parliament to\ make
regulations for the better adminiftration of
juftice, an act of federunt originally was
held equivalent to an a& of parliament (a).

This a&, framed as we ought to fuppofe
by the wifeft heads of the nation, is how-
ever not only fthamefully imperfed, but in.
feveral particulars grofsly unjuft. No ge-
neral regulations are eflablithed concern-
ing the condu& of the bankrupt, of his
creditors, or of the judges : no ouvert adt
1s fixed as a public notification of -bank-
ruptcy : - mnor is there any regulation bar-
ring the creditors from taking advantage
of each other by precipitancy of execution.
Such blindnefs is the lefs excufable in
judges to whom the Roman law was no
ftranger; and who, in an Englifh bank-
rupt-ftatute pafled a few years before,
had a: good model to copy after, and to’

(a) A&ts by a bankrupt defrauding his. creditors,
as mentioned at the beginning of this chapter, are:
left without remedy by common law. As bankrupta.
cy does not diveft a man of his property, he is un-
~derftood at common law to have the fame power o-
ver his eftate that he had before, however prejudi-
cial to his creditors his adts and deeds may be, and
however ill intended. ‘

Vour. IL - E e improve,,
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improve. But this a&, which has occa-
fioned many irregular and even unjuft de-
cifions, muft be examined more particu-
larly.

In the firlt place, There cannot be a
more pregnant inftance of unfkilfulnefs in
making laws, than the claufe confining the
evidence of fraud to the writ or oath of
the perfon who benefits by it. A very
little infight into human nature would have
taught our judges, that it is in vain to
think of deteting fraud by fuch evidence.
Covered crimes muft be dete&ed by cir-
cumftances, or not at all; and fuch mat-
ters, being beyond the reach of a general
rule, ought to be left with judges, with-
out any rule other than to determine every
cafe according to its peculiar circum-
ftances. We {hall accordingly have occa-
fion to fee, that the court of feflion were
forc’d to abandon the evidence efta-
blithed by themfelves; and in every in-
ftance to indulge fuch preof as the nature
of the cafe will admit. In the fecond
place, With refpect to deeds done againit
creditors, it muft appear firange, that the
act of {federunt fhould be confined to ac-
‘tual fraud; a crime that merits punifh-

ment,
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ment; and to which accordingly a punith-
ment 18 annexed in the a& itfelf. - It bars
not a gratuitous deed in favour of chil-
dren or others, however prejudicial to cre-
ditors ; provided it be not granted pur-
polely to hurt them, but to benefit the
donees. This palpable defe in the a&
will be accounted for by an obfervation
one has occafion to make daily, that in re-
forming abufes, there. is commonly a de-
gree of diffidence, which prevents the in-
novation from being carried its due length.
The reprefling actual fraud was a great
improvement, which filled the mind, and
fcarce left room for a thought of further
improvement. And, in all probability, it
appeared a bolder ftep to fupply the defect
of common law by voiding frauds com-

- mitted by bankrupts, than to fupply the
defect of the ftatute by voiding alfo gratui=-
tous deeds.

So much upon the firlt article, With
refpect to the fecond, contrived to reftrain
the bankrupt from aéting partially among
his creditors, itis not in my power to give
it any colour either of juftice or ecxpedien-
cy. I have been much difpofed to think,
that an inchoated a& of execution was in-

Eez2 tended
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tended by the legiflature to be the public
notification of bankruptcy, {6 often men=
tioned. But I am obliged to relinquifh
that thought, when I confider, that our
ftatute 1621 is not confined to merchants,
but ‘comprehends the whole body of the
people; and that an inchoated a& of horn-
ing or arreftment is {carce a mark of bank--
ruptcy at prefent, far lefs when the act was
made, with refpe&t efpecially to landed
men. And that in faét it was not intend-
ed a mark or notification of bankruptcy,
is clear from the following confiderations,
that creditors are not barred by it from
forcing payment by legal execution; nor
even the bankrupt from aéting partially a-
mong his creditors, except with regard to
thofe only who have commenced .execu-
tion : all the other creditors are left at his
mercy as much as before the ac&t was
made. This however is an omiflion only;
and I could wifh, for the honour of my
country, that nothing but an omiflion
could be objeCted to this claufe: but it is
fruitlefs to difguife that it 1s grofsly un-
jJuit. There ought, no doubt, to be a re-
medy againft the creditor who obtains pay-
ment by the bankrupt’s partiality : but to

make
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make him furrender the whole to'the cre-
ditor who has got the ftart in exécution,
is'an unjuft remedy; for juftice only re~
quires that he thould furrender a part, that
both may be upon a level. To make him
furrender the whole, is indeed an effeGtual
cure’ to the bankrupt’s partiality, but a
cure that is worfe than the difeafe; worfe,
I fay, becaufe the partiality of an indivi-
dual is a fpe@acle much lefs difgufting
than is the partiality of law. This regu-
lation is unjuft, even {uppofing the bank-
ruptcy to be known to .the creditor who
receives payment. But how much more
glaring the injuftice, where he happens to
be ignorant of that fact ? the money he
receives becomes undoubtedly his proper~
‘ty; and juftice forfeits no man of his pro-
perty without a fault: Nor is this all.,
The regulation, in itfelf unjuft, is no lefs
fo with refpe& to confequences. Volun-
tary payment effectually binds up te cre-
ditor from legal execution : in the mean
time the funds of the bankrupt are fwept
away by other creditors : and the creditor
s forfeited for condefcending to take pay-
‘ment, being left without a remedy. View-
ing now this regulation with refpe& to u-
tility,
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tility, it appears no lefs inexpedient than
unjuft : to excite creditors to take the ftart
‘in-execution, it holds outa premium, to
which they are not intitled by the rules of
juftice; a premium that tends to a very
unhappy confequence, ‘namely, to over-
whelm with precipitant execution honeft
dealers, who, treated with humanity,
might have emerged ouat of their difficul-
ties, and have become bold and profperous
traders.

The next bankrupt-ftatute in order of
time 1s the act 62. parl. 1661, ranking pa-
ri paffu with the firft effeCtual apprifing,
all apprifings of a prior date, and all led
within year and day of it; for 1 fhall have
occafion to thow afterward, that this fta-
tute ought to be claffed with thofe con=
cerning bankruptcy, though not common-
ly confidered in that light. But the con-
nection of matter, more intimate than that
of time, leads me firft to the a& s. parl.
1696, intended evidently to fupply the de-
feGts of the a& 1621. Experience difco-
vered in the act 1621 one defeét mention-
ed above, that no ouvert a& is afcertained,
to be held the firlt a& of bankrup:cy as

well as a public notification of it, This
defedt
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defect is fupplied by the a& 1696,.in the
following manner. An infolvent debtor
under execution by horning and caption,
is declared a notour bankrupt, provided
he be imprifoned, or retire to a fanuary,
or fly, or abfcond, or defend his perfon by
force. This is one term, and counting
fixty days back, another term is fixed; af-
ter which all partial deeds by a bankrupt
among his creditors are prohibited. The
words are, “ All difpofitions, aflignations,
 or other deeds, granted by the bank-
rupt at any time within fixty days before
his notour bankruptcy, in favour of a
creditor, directly or indire&ly, for his
fatisfation or further fecurity, prefer-
ring him to other creditors, thall be null
and void.”
It will be obferved, that this ftatute,
with refpe@t to the legal commencement
of bankruptcy, differs widely from thofe
made ‘in England. And indeed, to have
copied thefe ftatutes, by making abfcond-
ing, or keeping out of the way, the firft
act of bankruptcy, would in this country
have been improper. In England, arreft-
ment of the debtor’s perfon ‘till he find
bail being commonly the firft aét of exe-
cution,

«
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cution, a debtor, to avoid imprifonment,
muft abfcond or keep out of the way the
moment his credit is fufpeéted; and there-
fore in England, abfconding or keeping
[}

out of the way is a mark of bankruptcy
not at all ambiguous. But in Scotland,
this mark of bankruptcy would always be
too late ; for with us there’ muft be feve~
ral fteps of execution before a bankrupt
be forc’d to abfcond, letters of horning,
a charge, a denunciation, a caption. In
this country therefore it was neceffary to
{pecify fome mark of bankruptcy antece-
dent to abfconding. The mark that would
correff)orid the neareft to abfconding in
England, is denunciation upon a horning;
for after receiving a charge, the debtor,
if he have any credit, will be. upon his
guard againft denunciation, fuppofing it
to be eftablifhed as a public notification
of bankruptcy. But our legiflature per-
haps thowed greater penetration, in-com-
mencing bankruptcy from a term of which
even the bankrupt muft be ignorant. Sud~
den bankruptcy is fo rare, as fcarce to
deferve the attention of the legiflature. A
man commonly becomes bankrupt long
‘before he is publicly known to be fo by

I ultimate
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ultimate execution ; and confidering that
the fufpicious period, during which a debt-
or is tempted to act fraudulently, com-
mences the moment he forefees the ruin
of his credit, which is generally more than
two months before his notour bankruptcy,
it appears the fafeft courfe to tie up a
bankrupt’s hands during that period. Such
retrofpe¢t from notour bankruptcy cannot
be produive of any wrong, if it have no
other effe@ but to void fecurities, which
creditors obtain by forcé of execution, or
by the voluntary deed of their debtor.
And therefore the ftatute 1696, as far as
concerns the commencement of bankrupt-
cy, feems wife and political ;- and perhaps
the beft that is to be found in any coun-
try. o ~
The ftatute adheres ftritly to the prin-
ciples of equity above laid down, as far as
it voids every fecurity granted to one cre-
ditor in prejudice of the reft, within fixty
days before notqur bankruptcy. But I
muft add, with regret, that it goes un-
warily too far, when it voids alfo without
diftin&ion conveyances made in fatisfac-
tion or payment of .debt. To deprive a
man of a fubjed, the property of which

Vor. Il Ff he
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he has obtained bona fide in lieu of a debt,
is, as obferved above, inconfiftent with an
inviolable rule of juftice, That an inno-
cent man ought never to be forfeited of
his property : and therefore a conveyance
of this nature ought not to be voided; un-
lefs the creditor receiving fatisfaGtion be
in the knowledge of his debtor’s bankrupt-
cy.

But this is an error of fmall importance
compared with what follows. After the
commencement of bankruptcy, afcertain-
ed as above, a bankrupt is prohibited to
a& partially among his creditors; and
yet creditors are permitted, as in the act
1621, to a&t partially among themfelves,
and to prevent each other by legal execu-
tion. To permit a creditor to take by le-
gal execution what he 1s prohibited to re-
ceive voluntarily, is a glaring abfurdity.
Payment or fatisfaction obtained bona fide,
whether from the bankrupt himfelf, or
by force of execution, ought to be fuftain-

~ed: but after the commencement of bank-
ruptcy, there is the fame juftice for void-
ing a fecurity obtained by execution, that
there is for voiding a fecurity obtained
volyntarily
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voluntarily from the bankrupt. And yet
our legiflature has deviated fo widely from
juftice, as to give full fcope to execution
even after notour bankruptcy. Nothing
can be conceived more grofs. It had been
a wife regulation, that upon notour bank-
ruptcy. a faltor fhould be appointed, to
convert the bankrupt’s effets into money,
“and to diftribute the fame among the cre-
ditors at the fight of the court of feflion.
This regulation, eftablithed in Rome and
in England, ought not to have been over-=
looked. But if it was not palatable, our
legiflature ought at leaft to have prohibi-
ted more to be taken by any execution,
than a rateable proportion ; for after no-
tour bankruptcy no creditor can be  bo-

na fide to take payment of his whole debt.
- 'The injuftice and abfurdity of permit-
ting a creditor to take by execution what
he is difcharged to receive from his debtor
voluntarily, though left without remedy
by our two capital bankrupt-ftatutes, have
not however been altogether overlooked.
And I now proceed to the regulations made
to corre& that evil, which, for the fake of
connedion, I have referved to the laft place,
" though one of \ thefe regulations comes in
Ffa2 point
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point of time before the act 1696. The
great load of debt contratted during .our
civil wars in the raign of Charles I. and
the decay of credit occafioned thereby,
produced the ac 62. parl. 1661, laying
down regulations {fuited to the times, for
cafing debtors and reftoring credit. A-
mong other articles, “ All apprifings de-
“ duced fince the 1ft of January 1652,
“ before the firft effeGtual apprifing, or
& after, but within year and day of the
“ fame, are appointed to come in parz
“ paffu, as if one apprifing had been de-
“ duced for the whole.” This regulation
1s general without refpet to bankruptcy.
But whatever firetches may be neceflary
for a particular exigency, it is evident,
that the regulation cannot be juftified as a.
perpetual law, except upon fuppofition that
all the apprifings are deduced after the
debtor is infolvent. A debtor while he is
in good circumftances, may pay his debts
or grant real fecurities in what order he
pleafes. By ufing this privilege he harms
none of his creditors : they have no ground
for challenging fuch a deed at the time
when ‘it is granted ; and his fupervening
bankruptcy cannot afford them a ground

of
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of challenge which they had not at firft.
A fecurity obtained by an apprifing or ad-
judication is precifely fimilar. If the debt-
or be folvent when an adjudication is ob-
tained by a creditor, the other creditors
fuffer not by it; and the adjudger who
has thus fairly obtained a fecurity, muft
be intitled to make the beft of his right,
whether the debtor afterward become in-
folvent or no. I have reafon therefore to.
place the foregoing ftatute, confidered as
perpetual, among thofe which have been
enacted in the cafe of bankruptcy: and in
order to fulfil the rules of juftice, the court
of feffion, as a court of equity, will confi-
der it in that light. The involved circum-
ftances of debtors and creditors at the time
of the ftatute, made it a falutary regula-
tion to bring in apprifers par: paffu, even
where thé debtor was folvent, though e-
vidently a ftretch againft juftice: but to
adhere firittly to the regulation at prefent,
when there is not the fame neceflity, is to
adhere rigidly to the words againft the
mind and intendment of the legiflature ;
for furely it could not be intended, thata
creditor thould for ever be deprived of the
preference he obtains by being the firft

adjudger,
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adjudger, even where the other creditors
are not hurt by that preference, That af-
ter the debrot’s bankruptcy a ereditor
thould not have more than his proportion
of the common fund, is extremely juft;
and {o far the ftatute ought to be held per-
petual. What farther is enacted to anfwer
a particular purpofe, ought to be confider-
ed as temporary ; becaufe the legiflature
could not mean it to be perpetual.

If then the foregoing flatute be held to
be perpetual, it muft be confined to the
cafe of bankruptcy; and in that view it
deferves to be immortal. The firft adju-
dication may be juftly beld a public mark
or-notification of the debtor’s bankruptcy,
warning the other creditors to beftir them-
felves ; and a year commonly is fufficient
for them to lead adjudications, which, by
authority of the flatute, will intitle each
creditor to a proportion of the debtor’s real
eftate. 'This was-a happy commencement
of a much wanted reformation. The ceurt
of feflion, taking example, ventured to de-
clare by an a& of federunt ¥, That the
priority of a creditor’s confirmation fhall

#® Feb. 28. 1662. ,
| afford
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afford no preference in competition-with o-
ther creditors confirming within fix rhonths
of the death of their debtor. - By another
a@ of federunt *, All arreftments within
fixty days preceding the notour bankrupt-
cy, or within four months thereafter, are
ranked pari paffu ; and every creditor who
poinds within fixty days preceding the no-
tour bankruptcy, or within four months
thereafter, is obliged to communicate a
proportion to the other creditors fuing
him within a limited time t. . In the heat
of reformation, the laft-mentioned regula-
tion is carried too far. Poinding operates
at once a transference of the property and
a difcharge of the debt; and fuppofing a
poinder to be ignorant of his debtor’s in-
folvency, which 1s frequently the cafe
where the execution ' precedes the notour
bankruptcy, there is no rule in equity
more than at common law to oblige the
poinder to communicate any proportwn
to the other creditors. Nay, it is poflible
.that a debtor may be folvent within fixty
days of his notour bankruptcy: a poind-
ing againft him in that cafe, which wounds

* Auguft 9. 1754- 1+ A& of federunt, itid.

not
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not the other creditors, ought not to af-
ford them the fhadow of a claim (a).

‘The principles of ‘equity ripening gra-
dually, ‘our zeal for the a& 1661 has in-
creafed ; and there is a vifible tendency in
our judges to make the remedy. ftill more
complete. In order to that end, the court
of feflion, as a court of equity, might have
-enlarged the time given by the ftatute for
leading adjudications. ‘The principles of
juftice authorife a ftill bolder ftep, which
1s, to put upon an equal footing all adju-
dications led upon debts exifting before
the firft adjudication. But the court of
feflion, wavering always as to their equi-
table powers, have not hitherto ventured
fo far. Not adverting to an obvious doc~
trine, That in order to fulfil juftice it is

() Experience foon fuggefted, that the two laft-
mentioned alts of federunt required feveral emen-
dations; for which reafon, being temporary only,
they were allowed to run out. And thus again we
were laid open ta the rapacity of creditors endea-
vouring to prevent one another by legal execution j -
till a remedy was provided by a Britith ftatute, that
fhall be mentioned at the end of this chapter cum e~
logio, being the moft perfet bankrupt-ftatute that ever
was contrived by ‘the wit of man, as far ag moveables
are concerned.

2 lawfu}
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lawful to improve ‘means laid down in a
ftatute, the court of feffion - hath not -at-
tempted dire@ly to enlarge the time for
bringing in adjudgers parz paffu i but they
do the fame thing every day indire@ly ;
for upon' the application of any creditor,
fetting forth, *“ That if the common indu-
“ cie required in the procefles of conftitu-
tion and adjudication be not abridged
in his favour, he cannot hope to com-
“ plete his adjudication within year and
“ day of the adjudication firft effe@ual,”
the court, without requiring any caufe to
be afligned for the delay, give authority
for adjudging fummarily ; which in effe&
is declaring, that all adjudgers fhall have
the benefit of the ftatute, provided the
. fummons of adjudication be within year
and day of the firft effeGtual adjudication.
It may be queftioned whether this be nat
too indulgent : the extraordinary privilege
of thortening the foyms, ought not to be
permitted, unlefs the creditor can aflign
fome good caufe for his delay; becaufe
law ought not to be ftretched in favour of
thofe who fuffer by their own fault or ne-
glec. - 1t is curious at the fame time to
obferve, that a court, like an individual,

VorL.1I. . Gg afraid

(13

149
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afraid of a bold ftep, will, to thun it, ven-
ture upon one no lefs bold in reality,
though perhaps lefs in appearance : for to
abridge or difpenfe with forms, falutary
in themfelves and fanétified by inveterate
practice, is an a& of authority no lefs ex~
traordinary, than to enlarge the time af-
forded in a ftatute for ranking adjudgers
pari paffi.

But after all, the foregoing regulations
for .putting creditors upon a level in the
cafe of bankruptcy, are mere palliatives :
‘they foften the difeafe, but firike not at
the root. The court of feflion tried once
a bolder and more effe¢tual remedy, bor-
rowed from the law of Rome and of Eng-
land, that of naming a faGor for mana-
ging and difpofing of the bankrupt’s move-
able funds, in order that the price may be
equally diftributed among the creditors,
It was made for a trial, and in that view
was made temporary. Why it was not
renewed and made i)erpetual, 1 cannot
guefs, if it was not that the court doubt-
ing of its powers, thought a ftatute ne-
ceflary. One thing iscertain, that the late
bankrupt-ftatute, mentioned below, was
~ framed
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framed by the judges of that court, and
procured upon their application.

According to the method propofed. in
the beginning, nothing now remains but
the operations of the court of: feflion, tq
which I proceed, beginning with decxﬁons
relative to the ftatutes, and concluding
with decifions founded on equity indepen-
dent of the ftatutes. And firft, the fta-
tute 1621 has been extended to a leafe of
land fet to a truftee at an undervalue, in
order that the bankrupt himfelf might en-
joy. the profits. A leafe of this nature,
though not comprehended under the words.
of the a&®, comes plainly under its {pirit
and intention; and therefore it was the
duty of the court to extend the a& to that
cafe. A fraudulent bond granted by a
bankrupt in order to withdraw from the
true creditors a part of the fund for the
‘bankrupt’s own behoof, is another ex-
ample of the fame kind. For, as Sir George
Mackenzie obferves in his explication of
this a&, “ Though neither tacks nor bonds
“ be comprehended under the letter of the
“ law, yet the reafon of the law extends
“ to them ; and in laws founded on the
% principles of reafon, extenfions from the

‘ G goa “ {famg,
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“ fame. principles are natural. And in
“ laws introduced for obviating of cheats,
“ extenfions are moft neceflary, becaufe
% the fame fubtile and fraudulent inclina-
* tion that .tempted the debtor to cheat
“ his creditors, will tempt him likewife
“ to cheat the law, if the wifdom and pru-
¢ dence of the judge do not mterpo{e
A difcharge granted by the bankrupt in
order to cover a debt from his creditors
for his own behoof, will alfo come under
the a& by an equitable interpretation.
With refpe@ to the evidence required
in the firft article of the ftatute 1621, for
dete@ing fraudulent deeds, the court of
feflion hath aflumed a power proper and
peculiar to a court of equity. It has been
forc’d to abandon the oath or writ of the
partaker of the fraud, being a means al-
together infufficient to anfwer the purpofe
of the ftatute, and in place of it to lay hold
of fuch evidence as can be had. Itis ac-
-cordingly the pradtice of the court, after
‘weighing circumftances, to prefume fome-
times in favour of the deed till fraud be
proved, and fometimes againft the deed
till a proof be brought of its being fair
‘a_nd honeft, Thus a bond bearing bor-
rowed
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rowed money, granted by a bankrupt to
a conjunct and confident perfon, was pre-
{umed to be fairly granted for the caufe
exprefled ; and the burden of proving it
‘to have been granted without any juft
caufe, was, in terms of the a®, laid upon
the purfuer of the redu&ion *. A difpo-
{ition by a bankrupt of his whole heritage
to his fon-in-law, upon the narrative of a
price paid, was found probative, unlefs
redargued by the difponee’s oath +. A
difpofition by a bankrupt to his brother,
bearing to be for fecurity of a fum inftant-
ly borrowed, was f{uftained ; but admit-
ting the caufe exprefled to be redargued
by the difponee’s oath. And the judges
diftinguifthed this cafe from that of a dif-
pofition bearing a valuable confideration
in general, which muft be otherwife veri-
fied than by the difpofition f.

On the other hand, in a redu&ion upon
the a¢t 1621 of a bond bearing borrowed
money granted by a bankrupt to his bro-
ther, the judges thought, that though

* Durie, Jan. 22, 1630, Hope-Pringle contra Carre..
+ Durie, Jan 17.1632, Skene contra Beatfon.

¥ Gosford, Nov, 28, 1673, Campbell contra Campbell.
bonds
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bonds nter conjunétos may prove where
commercial dealings appear’; yet as no
fuch dealings. were alledged, and as the
creditor’s circumftances made the advance-
ment of fo large a fum improbable, the
bond was not fuftained as probative of its
caufe *. A difpofition of land by a bank-
rupt to his brother, bearing a valuable
confideration in general, was not fuftained
“as probative of its ‘narrative in: prejudice
of prior creditors ; and it was laid on the
difponee to aftruct the fame 1. And he
having {pecified, that it was for a fum of
money advanced in {pecie to his brother,
which he offered to depone upon, the
court found this not relevanti. Ina fi-
milar cafe, the difponee having produced
two bonds due to him by the difponer,
and offering to give his oath that thefe were
the caufe of the difpofition, the court
thought this fufficient |.

* Fountainhall, Forbes, Dec. 5. 1707, Maclearie con-
tra Glen.

t Stair, Nov. 29. 1671, Whitehead contra Lidderdale.

1 Stair, Dec. 14. 1671, inter eofdem.

| Stair, Dec. 15. 1671, Duﬂ' contra Forbes of Cullod-
den. S ‘ ‘

N A
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A difpofition by a bankrupt to a con-
jun& or confident perfon, referring to a
prior engagement as its caufe, is not fuf-
tained unlefs the prior engagement be in-
fitruted. Thus an aflignment made by a
bankrupt to a conjuné and confident per-
fon, bearing to be a fecurity for fums due
to the aflignee, was prefumed to be ir
Jraudem creditorum, unlefs the aflignee
would bring evidence of the debts referred
to in the deed *. And the aflignee {peci-
fying, that he took the affignment for be-
hoof of a third party, one of the bank-
rupt’s creditors, the aflignment was fuf-
tained +. An aflignment by a bankrupt
to his brother, bearing to be a fecurity for
debts owing to him, was prefumed gra-
tuitous, unlefs the affignee would in-
ftru® otherwife than by his own oath,
that he was creditor 1. To fupport
the narrative of a difpofition by a bank-
rupt to his fon, bearing for its caufe cer-

* Durie, Haddington, Feb. 12. 1622, Dennifon contra
Young.

t Hope, (De creditoribus),” Feb. 27. 1622, inter eol-
dem.

1 Durie, Jan. 29. 1629, Auld contra Smith ; Stair,
July 15. 1670, Hamilton contra Boyd.,

tain
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tain debts undertaken by the fon, it
was ‘judged fufficient that the fon offer-
ed to prove by the creditors mentioned: in
the difpofition, that he had made payment
to them in terms of the difpofition *. A
difpofition by a bankrupt to his brother,
bearing to be a fecurity for certain {ums
due by bond, was thought fufficiently fup-
ported by production of the bonds, unlefs
the purfuer would offer to prove, that the
bonds were granted afterinfolvency. Here
‘no fufpicious circumftances occurred, other
than the conjunction itfelf ; and if fuch a
proof of a valuable confideration be not
held fuflicient, all commerce among rela-
tions will be at an end. It might upon
the fame footing be doubted, whether even
a proof by witnefles of the actual deli~
very of the money would be fuflicient,
which might be done fimulately, in or-
der to fupport a bond, as well as a bond
be granted f{imulately in- order to fup-
port a difpofition . It will be obferved,
that fome of the foregoing cafes are of
bonds granted after bankruptcy, as for

* Stair, Jan. 9. 1672, Robertfon contra Robertfon.
+ Fountainhall, Feb. 22. 1711, Rule contra Purdie.

I bor-
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borrowed money, ‘which ought not to be
fuftained in equity. But the court of fef-
fion; as will be feen afterward, is in the
pratice of fuftaining fuch bonds, for no.
better reafon than that they are not prohi-
bited by the bankrupt-ftatutes.

With refpe&t to the fecond article of the
a& 1621, prohibiting payment to be made
in prejudice of a creditor who is in curfu
diligéntie, the court of Jfeflion ventured to
correc the injuftice of this article, by refu-
fing o oblige a creditor who had obtained
payment, to deliver the money to the cre-
ditor firft in execution; unlefs it could be
verified, that at the time of the payment
‘the debtor was commonly reputed a bank-
rupt*. - A debtor commonly reputed a
bankrupt will always be held {uch by his
creditors; and a creditor knowing of his
debtor’s bankruptcy cannot juftly take

more than his proportion.

Where pay-

ment is made before inchoated execution,
and yet within threefcore days of notour
bankruptcy, the court of feflion hath no
‘occafion to extend its equitable powers to

* Dalrymple, Bruce, June 7. 1715, Tweedie contra

Dine
Vou, II. Hh
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fupport fuch payment, which ftands free
of both ftatutes; for the ftatute 1621 chal-
lenges no payments but what are made af-
ter inchoated execution, and payments are
not at all mentioned in the ftatute 16g96.
Payments after notour bankruptcy are in
a different cafe : they are barred in equity,
though not by this ftatute, |

The fecond branch of the a& 1621, fe-
curing a creditor who has commenced exe-
cution againft the partiality of his debtor,
is fo ftrictly interpreted by the coprt of
feflion, that where a fecurity is voided by
a creditor prior in execution, the whole be-
nefit is given to him. And the a& 1696
is fo firittly interpreted, that moveables
being delivered to a creditor in fatisfaGion
of his debt, the tranfaion was voided
~ becaufe delivery was made within fixty.
days before notour bankruptcy *; though,.
abftracting from the injuftice of depriving
an innocent man of his property, the
court, in interpreting a rigorous ftatute,
ought to have limited the words. within
their narroweft meaning, by finding, that

* Dalrymple, Jan. 27. 1715, Forbes of Ballogie, Ju-
Iy 19+ 1728, Smith contra Taylor.

move-
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moveables, the commerce of which ought
to be free, are not comprehended in the
ftatute.
By the a@ 1696, as above obferved, “ All
¢ difpofitions, &ec. granted by a debtor
“ within fixty days before his notour bank-
“ Yuptcy, in favour of a creditor, for his
¢ fatisfaction or fecurity, preferring him
‘¢ before other creditors, are declared null
“ and void.” This claufe admits a double
meaning : it may import a total nullity;
or it may import a nullity as far only as
that creditor is preferred before others.
The former meaning would be rational,
fuppofing the creditors to be barred from
execution as the bankrupt 1s from aliena-
tion : but as they are left free, the latter
meaning ought to be adopted, as what an-
fwers the purpofe of the legiflature, and
fulfils the rules of juftice. And yet, I
know not by what mifapprehenfion, the
former is adopted by the court of {feffion.
A difpofition accordingly of this kind was
voided totally ; without even giving the
difponee the benefit of a par: paffi pre-
ference with the other creditors, who
had attached the fubje¢t by legal execu-
Hhoa2 tion
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B. III-

tion *. This is laying hold of the words of
a ftatute, without regarding its {pirit and
intendment. It is worfe: it is giving a
wrong fenfe to an ambiguous claufe, in
oppofition to the {pirit and intendment.
The obvious purpofe of the a& 1696 is not
to deprive a bankrupt altogether of the
management of his affairs, for in that cafe
a curator boms muft have been appointed,
but only to bar him from afting partially.
It clearly follows, that a court of equity,
fupporting the {pirit of the law, ought not
to have carried the reduction farther than
to redrefs the inequality intended by the
difpofition. Yet the court of feflion, in
this cafe, was no lefs partial to the pur-
{uers of the reduction, than the difpofition
was to the defendant; and their decree ex~
ceeded the bounds of juftice on the one
fide, as much as the bankrupt’s difpofition
did on the other. The folidity of this rea-
foning will be clearly apprehended, in ap-
plying it to a fecurity granted by a debtor
in good credit, but who, within fixty days

after, becomes a notour bankrupt.

The

* Fountainhall, Dalrymple, Dec. 4. 1704, Man con-
tra Reid ; July 19, 1728, Smith contra Taylor.

creditor,
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creditor, being u optima fide to take a fe-
curity in thefe circumftances, merits no
punithment. Another creditor, however,
anxious about his debt, attaches the fubje&
by legal execution; and thus gets the ftart
of the difponee, whofe hands by the dif-
pofition are tied up from execution. Could
one liften with patience to a decifion that
voided the difpofition altogether, and pre-
ferred the other creditor ?

With refpe& to particulars that come
not under either of the bankrupt-ftatutes,
but are left to be regulated by equity, it
is diftrefling to obferve the never-ceafing
fluGtuation of the court of feflion between
common law and equity. In many in-
{tances, the court hath given way to the
injuftice of common law without affording
a remedy; for a very odd reafon indeed,
That no remedy is provided by ftatute.
In other inftances, the court, exerting its
equitable powers, has boldly applied the
remedy. I proceed to examples of both.

A fale by a notour bankrupt after the ac&

11696, was fupported for the following rea-
fon, That it is not prohibited by the a& *,

¥ Bruce, Janvary 1, 1717, Burgh contra Gray.

Very
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Very true. But, as above demonftrated;
it is prohibited by juftice and by utility
and upon thefe media it ought to have been
voided. And a bond for money was fuf-
tained, though lent to a known bankrupt*,
I thofe days, it feems to have been aflu+
fied as a maxim, That every exercile of
property even by a notour bankrupt, how=
ever deftru@ive to his creditors, is lawful,
except what are prohibited in exprefs terms
by the bankrupt-ftatutes. Upon the fta-
tute 1696 it has been difputed, whether an
a&t be challengeable where no fubject is a-
liened, and yet a partial preference is given.
The cafe was as follows. An heir-appa-
rent having given infeftrhents of annual<
rent, did thereafter grant a procuratory toé
ferve himfelf heir, that his infeftment
might accrefce to the annualrent-rights.
In a competition between thefe annual-
renters and pofterior adjudgers, it was ob-
jected againft the procuratory, That it was -
granted by a notour bankrupt, and there-
fore null by the ftatute 1696; the purpofe
of which is to annul every partial prefer-
ence by a bankrupt, direct or indirec?. It

* Stair, June 28, 1665, Monteith contra Anderfon.

was
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was anfwered, That the ftatute mentions
only alienations made by the bankrupt,
and reaches not every ac that may be at-
tended with a confequential damage or be+
nefit to fome of the creditors. The court
preferred the annualrenters *, Had the fer-
vice been before the bankruptcy, there
could be no reafon in equity againft it :
but a man, who, confcious of his own
bankruptcy, performs any act in order to
prefer one creditor before another, is unjuft ;
and the creditor who takes advantage of
that a@, knowing his debtor to be bank-
rupt, is partaker of the wrong. The court
therefore denying a remedy in this cafe,
ac&ed as a court of common law, overlook-~
ing its equitable powers.

Oppofite to the foregoing inftances, I
fhall mention firft a donation, the motive
of which is love and favour to the donee,
without any formed intention to wrong
the creditors, though in effet they are
wronged by it, That this cafe 1s not pro-
vided for in the ftatute 1621, is evident
from every claufe in it. Fraud only is re-
prefled : not fraud in a lax fenfe, fignify-

* Fcbruary 1728, Creditors of Graitney competing.

ing
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ing -every moral wrong by which a credi-~
tor is difappointed of his payment; but
fraud in its proper fenfe, fignifying a deli-
berate purpofe to cheat creditors; that fort
of fraud which is criminal and merits pu-
nithment : which is put beyond doubt by
the final claufe, infliting a punithment
fully adequate to fraud in its proper fenfe.
But a gratuitous bond or alienation, of
which the intention is precifely what i§
{poken out, without any purpofe to cover
the effets from the creditors, is not a
fraud in any proper fenfe, at leaft not in a

fenfe to merit punifhment.

This then 1s

left upon equity : and the court of feflion,
directed by the great principle of equity,
Nemo debet locupletar: aliena jactura, makes
no difficulty to cut down a gratuitous bond
or alienation granted by a bankrupt. With
refpect to a gratuitous bond, the court I
believe has gone farther : it has preferred
the creditors upon an eventual bankrupt=
cy, even where the granter was folvent

when he made the donation.

And indeed

the court cannot do otherwife, without
" deviating from the principle now men-

tioned.
2
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Next comes a fecurity given by a bank-
rupt in fuch circumftances as not to-be
challengeable upon either of the ftatutes,
being given, for example, before execution:
is commenced againft the bankrupt, and
more than {ixty days before his bankrupt-
cy becomes notorious. It is made out a-
bove, that a court of equity ought to void
fuch a fecurity, even though the creditor,
ignorant of his debtor’s bankruptcy, ob-
tained the fame bona fide. The court of
feflion, it is true, hath not hitherto ventu-
red to adopt this equitable regulation in
its full extent; but it hath made vigorous
approaches to it, by voiding fuch fecurity
where-ever any collateral circumftance
could be found that appeared to weigh in

“any degree againft the creditor., Thus, a
{ecurity given by a bankrupt to one of his
.creditors, who was~his near relation, was
voided,  though the difpofition came not
under either of the bankrupt-ftatutes *.
In the fame manner, . a difpofition omnium
bonorum, as a fecurity to a fingle creditor,
1s always voided. © And here it merits ob-

* Fountainhall, January 28. 1696, Scrymzeour contra
Lyon, ‘

Vou. Il 11 fervation,
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fervation, that the court of feflion ad&ing
upon prmmples of equity, is more correk
in its decrees, than where it aéts by autho-,
rity of the ftatutes; witnefs the following
cafe. “ A debtor againft whom no exe-
¢ cution was commenced, )hav;ing granted
a difpofition .ommium bonorum as a fecuri-
ty to. one of his creditors, another credi-
tor arrefted in the difponee’s hands, and
in the forthcoming infifted, that the dif-
pofition was null, and that the fubject
ought to be made furthcommg to him,
“ upon his arreftment. The court redu-
“ ced to the effe@ of brmgmg in. the ar-
refter par: pqﬂu *” The folowing cafe‘
thoucrh varying in circumftances, .is built
upon the fame foutdartion., Robert Grant,
confcious of his mfmvcncyz and refolvi,ng.
to prefer his favourite creditors, executed
‘privately in their favour a fecurity upon
his land-eftate, which in the fame privatc!
manner he completed by infeftment.  This
fecurity being: kept latent, even from thofe.
for whom it was mtenued gave no alarm
and Robert Grant did not become a notom
“bankrupt for many months after.  But the

«
«
I1;
‘
<«

(419

«

% Tebruary z5. 17345, Cramond centra Bruce.

. peculiar
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peculiar circumftances of this cafe, a real
fecurity beftow’d” on creditors who were
not taking any de'lhand,' feifin given clan-
déflinely, &ec. were clear evidence of the
granter’s confcioufnefs of his bankruptcy,
as well as of his-intention to ac partially
and unjuftly among his creditors; and the
court accordingly voided the fecurity as
far as it gave preference to the cfedltors
therein named ; November 10. 174.8 Szr
Archibald Grant contm Grant of Lurg.

The principle upon which this decifion
is founded was admitted in the following
cafe *; though the judgement was laid on
a {peciality, Fenwick Stow merchant in
Berwick, having been employed by the
Thiftle Bank of Glafgow as an agent for
circulating their notes, was indebted to
them, Februaty 1768, the fum of L. 2000.
Finding himfelf infolvent, without hope of
vetrieving his circumftances, he fet on foot
a moft unjuft plan, that of fecuring his
favourite creditors at' the expence of the
reft. In that vie‘w,'}‘e executed pr"ivately
three herztable bonds, on his land- eﬁ

* ,th Augult 1774, Creditors of Fcn\vxgk,utoxv con-
tra Thiltle Bank of Glafgow, -

112 in
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in Scotland, two to ) his near relations, and
the third to the Thiftle Bank for the faid
L. 2000. Thefe bonds were kept latent,
even from the perfons concerned, till late
in June 1768; at which time being in
actu proximo of abfconding, the bond to
the Thiftle Bank was fent to them by poft
29th of that month. Upon the 3d July
1768, he left Berwick abruptly, and fled
to London; and infeftment was taken up-
on the bdnd to the Thiftle Bank 13th July.
By the debtor’s fudden elopement, his o-
ther Scotch creditors were deprived of an
opportm\)ity,to render him notour bank-
rupt : but upon notice of his abfconding,
border-warrants were taken out for appre-
hending his perfon; and fundry inhibi-
tions were raifed and. executed 12th and
13th July. In a competition among the
bankrupt’s creditors, the cafe between the
Thiftle Bank and the adjudging creditors
was debated in prefence; and the follow-
ing argument was urged for the latter.

A merchant in the courfe of bufinefs
purchafes goods, draws b1lls, grants fecu-
rities. He may even pay one creditor be-
fore another, as long as he has a profpect
“to pay all. B\ut where he is fo far dipt as

o ' to
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to defpair of retrieving his circumftances,
and yet delays to declare himfelf infolvent
till he has diftributed his effects among hlS
favourite creditors; fuch management is
grofsly unjuft : it is a fraud which no
court of equity will countenance; and it is
the very fraud which 1s the indudtive caufe
of the bankrupt-a&t 1696. For what o-
ther reafon are partial preferences cut down
by that a&, but becaufe they are unjuft or
fraudulent? And what 1s remarkable in
that act, even the bona fides of a creditor
who obtains a preference, does not {fecure
him, if the preference be granted by the
‘debtor within threefcore days of his no-
tour bankruptcy. Nor ought bona fides to
be regarded in this cafe : it is fraudulent
to prefer a favourite creditor : the bona fi-
des of that creditor vanifheth when he is
made acquainted with the condition of his
debtor; and he is particeps fraudis if he pre-
tend to hold the fecurity.

It is a grofs miftake that the a& 1696 is
the only law we have for reprefling the
partial deeds of a bankrupt. It required
indeed a ftatute to make bankruptcy operate
retro; and it required a ftatute to cut down
a partial preference funditus, {o as not even

- to
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to rank it pari paffi with other debts.
Such effets’are far above the power of any
court. But though the chara@eriftics of
hotour bankrup‘tcy are neceflary each’of
them to produce thefe eXtraordmarV effelts,
yet the a&t fays not nor infinuates, that
any bankrupt who falls not précifely un='
der the defcription of the ftatute may with<
out control commit the grofleft injuftice
by preferring one creditor before another.
It would be ftrange indeed to annul i fo=
tum all partial deeds by one who is a bank-
rupt in terms of the act 1696, if granted
within fixty days antecedent to the notour
bankruptcy; and yet to leave a bankrupt
at freedom to' diftribute his effets as he
pleafes, if but a fingle circumftance be
wanting of thofe fpecxﬁed in the ftatute.
Our law is not fo imperfe. - For every
wrong there ought to be a remedy; and
the court of feflion, directed by the great
principle of juftice, will correct every wrong
a bankrupt can do to his creditors. So far
as the bankrupt-ftatutes extend, they act
as a court of common law : beyond thefe
bounds, they a& as a court of equity.
Take' the following inftances of the lateer.
A debtor advertiles his infolvency in the
1 news=
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news-papers, and appoints a day- for the
meeting of his creditors; who meet and
name_truftees. The bankmpt furely will
not after this be fuffered to give a real fe-
curity to one of his creditors in prejudice
of the reft; and yet all thefe ﬁeps may
have been taken without a ﬁngle execution
againft him., A perfon infolvent having
been charged with horning retires to the
fanétuary, or fteps over the border. Tho’
this, cafe falls not under the a& 1696, yet
no one can doubt but that every partial
preference granted. by him will be cut
down by the court of feflion. A peer can-
not be brought under the defcription of
the ftatute, nor a member of the Houfeé of
Commons during the fitting of parliament,
Are fuch perfons under no control with
refpect to their creditors ?  Our law would
be miferably defective if they were not.
Nor is it a novelty for the court of feflion
to undertake the redrefling of fuch wrongs,
To cut down funditus a fecurity granted
by a bankrupt any of the fixty (‘iavys‘ that
precede his bankruptcy, requires that he
- be a bankrupt in terms of the ftatute; but
as it is repugnant to common juftice that
a Pex‘fon infolvent fhould take upon him
to
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to parcel out his effets among his credi-
tors unequally, the court of feflion will
redify this a& of injuftice by bringing
them all in par: paffu. Thus, a difpofition
omnium bonorum to one creditor has always
been cut down as being a partial preference
by a debtor who virtually acknowledges
himfelf to be infolvent. A difpofition to
a near relation {uffers the fame fate, where
the difponer appears to be infolvent. Now
of all the cafes that have happened, there
is not one that bears more evident marks
of partiality and injuftice in preferring
fome creditors ta the ruin of others. The
fa& here is the fame that occurred in the
cafe, Sir Archibald Grant contra Grant of
Lurg, namely, a perfon infolvent granting
- of his own motive a fecurity for a large
fum to creditors who were not prefling him
for payment; with the addition, in the
prefent cafe, of being granted the moment
before abfconding. There cannot be a
more bare-faced aét of injuftice, and none
that requires more to be redrefled by the
court : the remedy is eafy, which is to rank
all the creditors par: paffu. ‘

It was the opinion of the court, that an
infolvent perfon cannot prefer one creditor

' ‘ before
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before another; and that every fuch par-
tial preference ought to be cut down. But
the plurahty of the judges voted for fup-
porting the infeftment of the Thiftle Bank,
“on' the following ground, ¢ That the
“ Thiftle Bank trufted their notes with
“ Fenwick Stow to be put into currency
“for their behoof, and not with an inter-
“ tion to lend him money; and that Fen-
“ wick Stow became their debtor by a
“ breach of truft, in ufing thefe notes as -
his own, which bound him fortepara-
~tion.” - This argument occurred in - the
courfe of reafoning, and madde a fudden
impreflion,. which I am convinced would
have been-found infufficient had the caufe
been .brought under review. For at that
rate, if a man fhould burn my houfe,
{puilzie my goods, run away with my mo-
ney, or commit any other deli&t intitling
me to reparation, 1 ought to be preferred
before.all his other creditors. He 1s in-
deed bound in. conicience to repair. the
hurt he has done me; but is he not equal-
ly bound in confcience to pay the fums he
has borrowed ? Let it be fuppofed, that
-Fenwick Stow, inftead of taking upon him
arbitrarily to prefer one creditqr-before an~

VoL, lI, K k cher‘,
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other, had made a fair furrender of his ef-
fe@s, would the Thiftle Bank in a‘compe-
tition have been preferred primo loco ?° This
would be a new ground of preference, hi-
therto unknown. 1f fo, it is a clear con-
fequence, that the bankrupt, by his vo-
luntary deed, could not give a preference
to the Thiftle Bank, which they would not
have been intitled to in a competition before
the court of feflion.

After finifhing the inftances promifed,
another point demands our attention.
‘With refpect to an alienation bearing to be
granted for love and favour, or made to a
near relation bearing a valuable confidera=
tion, a do&@rine eftablithed in the court of
feflion by a train of decifions, appears fin-
gular, Itis held, that the purchafer from
fuch difponee, though he pay a full price,
is in no better condition than his author;
and that a redu&ion at the inftance of the
bankrupt’s creditors will reach both e~
qually. ‘This doftrine ought not to pafs
current without examination; for its con-
fequences are terrible. At that rate, every
fubje& acquired upon a lucrative title is
withdrawn from commerce for the fpace at
‘leaft of forty years, What fhall become
of
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of thofe who purchafe from heirs, if this
do@rine hold ? And if a purchafer from
an heir of provifion, for example, be fecure,
why not a purchafer from a gratuitous dif-.
ponee ! The only reafon urged in fupport
of this docrine is, That'a purchafer can-
not pretend to be iz bona fide when his au-
thor’s right bears to be gratuitous, or is
prefumed to be fo. I do not feel the weight
of this reafon. The aét 1621 gives no
foundation for fuch redu&ion : for if]
even in the cafe of a fraudulent convey-
ance to an interpofed perfon, a purchafer
bona fide from that perfon be fecure, what
doubt can there be that a purchafer from
a gratuitous difponee is alfo fecure, efpe-
cially where the gratuitous difponee is in-
nocent of any fraud ? And confidering
this matter with relation to equity, a gra-
tuitous deed is not fubje¢t to reduction,
unlefs granted by a bankrupt; and to put
a man who purchafes from a gratuitous
difponee in mala fide, the bankruptcy ought
alfo to be known to him. And yet I find
not that the purchafer’s knowledge of the
bankruptcy has ever been held a necef-
fary circumftance ; one cafe excepted, re-

Kk ported
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ported by Fountainhall * : “ It is not {uf-
“ ficient to reduce the purchafer’s right
“ that he knew his author’s relation to the
bankrupt, unlefs he was alfo in the
‘" knowledge of the bankruptcy; becaufe
¢ there is no law to bar a man. in good
circumftances from making a donation
to a near relation.  And knowledge, an
internal a&, muft be gathered from cir-
cumftances, the moft pregnant of which
is, that the granter of the gratuitous
deed was at the time held and reputed
. “ a bankrupt.” But now, fuppofing the
bankruptcy known to the purchafer, I de-
ny that this circamftance can fupport the
reduction either at common law or in e-
quity : it is made evident above, ‘that a
gratuitous difponee ignorant of his au-
thor’s bankruptcy, is not bound to yield
the fubje to the bankrupt’s creditors, but
only to account to them for the value ;
and when he difpofes of the fubjec for a
full price, this fale, far from difappointing
the obligation he is under to the bank-
rupt’s creditors, enables him to perform it.
In one cafe only will the purchafer’s right

(13

«
<«
«
<«
«

(19

* . Ncvember 28. 1693, Spence contra Creditors of
Dick,
be
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be voided in equity;-and that is, where
the gratuitous difponee and the purchafer
from him are both of them i mala fide :
a man who takes a gratuitous difpofition
knowing his author to be bankrupt, is
guilty of a wrong, which binds him in
confcience to reftore the Aubjet itfelf to
the bankrupt’s creditors; and the perfon
who purchafes from him knowing that he
1s {o bound, bemg alfo guilty, is for that

reafon bound equally to reftore, |
'The ftatute 1696, voiding all d1fpoﬁ-
tions, aflignments, or other deeds, granted
by a bankrupt to a favourite creditor, ap-
pears to have no fubje@s in view but what
are locally in Seotland, within the jurif-
diction of the court of feflion. ‘And in-
deed it would be fruitlefs to void a difpo-
fition of foreign effeGts granted by a Scotch
bankrupt; becaufe fuch effets will be re-
gulated by the law of the place, and not
by a decree pronounced inScotland. Sup-
pofing then fuch a difpofition to be granit-
ed, is there no remedy ? It is certainly a
moral wrong for a bankrupt to convey to
one of his creditors what ought to be dif-
tributed among all; and the creditor who
accepts fuch fecurity knowing his debtor’s
infol-
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infolvency, 1s acceflory to the wrong: Up-
on:that ground, the court of feflion, tho’
they cannot void the fecurity, may ordain
the favourite creditor to repair the lofs
that the other creditors have fuftained by
it ; which will oblige the favourite credi-
tor either to. furrender the effeéls,. or to
be accountable for the value, And this
was decreed in the court of feflion, Ju-
ly 18. 1758, Robert Syme clerk to the fig-
net contra George Thomfon tenant in Dal-
houfie,

Of late it has been much controverted,
-whether a difpofition omnium bonorum by a
notour bankrupt to truftees for behoof of
his whole creditors, be voidable upon the
bankrupt-ftatutes. Formerly fuch difpo-
fitions were fuftained, as not being prohi-
bited by any claufe in either of the fta-
tutes. DBut the court at laft fettled in the
following opinion, *‘ That no difpofition
“ by a bankrupt can difable his creditors
“ from doing diligence *.” This opinion,
founded on juftice and expediency, though
not upon the bankrupt-ftatutes, ought to

* July 12. 1734, Snee contra Truftees of Anderfon.
FQb- 3. 1736, Earl of Aberdeen contra Truftees of Blair.

govern
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govern the court of feflion as a ¢ourt of
equity. It belongs not to the bankrupt,
though proprietor, to ‘diret the manage-
ment of his funds; bucto his creditors,
who are more interefted in that manage-
ment than he is. It belongs therefore to-
the creditors to direct the method by which
the funds fhall be converted into money
for their payment; and if they chufe to
have the effets managed by truftees, it is
their privilege, not the bankrupt’s, to name
the truftees. It follows, however, from
this confideration, that thofe truft-rights
only which are impofed by bankrupts up-
on their creditors, ought to be voided.
There lies evidently no obje@ion, either
at common law or in equity, againft a dif-
pofition ommnium bonorum {folicited by the
creditors, and granted by the bankrupt to
truftees of their naming. On the contra-
ry, a truft-right of that nature, which
faves the nomination of a curator bonis, as
in Rome, or of commiflioners, as in Eng-
land, merits the greateft favour, being an
expeditious and frugal method of mana-
ging the bankrupt’s funds for behoof of
his creditors.  And fuppofing-fuch a mea~
fure to be concerted among the bulk of

the
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the creditors, a court of equity ought not
to ‘regard a few diflenting creditors who
incline to follow feparate meafures. 'The
truft-right is good at common law, being
an alienation by a proprietor; and it is
good in equity as being a juft act. It
muft accordingly afford a preference to the
creditors who lay hold of it. A diffenting
creditor may, if he pleafe;, proceed to ex-
ecution againft his debtor, and he may
attach the imaginary reverfion implied in
the truft-difpofition : but fuch peevifh
meafures cannot hurt the ather creditors
who are {ecured by the truft-right; for if
that right be not voidable, it muft be pre-
ferred béfore an adjudication, or any other
execution by a diflenting creditor.

I clofe this chapter with obferving, that
fince the former edition of this work, all
the defe@s above mentioned of our bank-
rupt-ftatutes are remedied by a Britith fta-
tute, 12th Geo. III, cap. 72.; of which the
fummary follows. Upon application of
any of the bankrupt’s creditors, or upon
his own application, his moveable eftate.is
fequeftrated, and provifion made for a fair
and equal diftribution of the fame among
~the creditors, In the next place, to bar
-2 B - the
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the preference that a creditor formerly had
accefs to obtain againft others by legal ex-
ecution, the a&t has a retrofpe&t of thirty
days; within which time an arreftment
or poinding gives no preference. And
now it may with confidence be 'pronoun-
ced, that no other country can vie with
Scotland in the perfecion of its bankrupt~
laws,

€ H A P VL

Powers and Facultes.

Very right, real or perfonal, is a le-

gal power. In that extenfive fenfe,

there are numberlefs powers. Every indi~
vidual hath power over his own property,
and over his own perfon; fome over ano-
ther’s property or perfon. To trace all
thefe powers would be the fame with wri-
ting an inftitute of law. The powers un-
der confideration are of a fingular kind.
They are not rights, properly fpeaking,
but they are means by which rights can
Vour. I, L1 be





