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thire, whether pronounced by himfelf or by the couit of feflion, i537;
c. §8. he was intitled to his fherifi-fee for them all, 1491, ¢. 30. When
this became a tafk too burdenfome for the theriff himifelf; a cuftom was
introduced, of directing letters of diligence, which iffued from the fignet-
office, againft a debtor’s perfon or eftate, not to the theriff; but to a mef-
fenger, 1537, ¢. §8. who, becaufe he was fubftituted in the theriff’s ftead;
and with his powers as to that particular matter, was ftyled in the letters
Sheryf in that part, and was under that characer intitled to the fheriff-fee,
1503, ¢. 66. By the jurifdi&tion-a&, no fines to be afterwards recovered
are to belong to the fheriff, or his deputy, but to the King; and all exac-
tion of fentence-money by them is declared unlawful ; in place of which,
they have ftated falaries from the crown : whereby the bias is removed,

that the former practice of poundage or fentence-money might have given ,

them, of rifing too high in their fines againft offenders, or in other fums
contained in their decrees. Meflengers, when employed in poindings, are
to this day intitled to the theriff-fee ; which they ufually aflign to the cre-
ditor, upon getting a reafonable allowance for pains or trouble:

T I T. V.
Of Ecclefiaftical Perfons.

I N all ftates where provifion is made for the worfhip of the Deity, thé

members may be divided into laymen and clergymen ; the laft of whom
are perfons confecrdted to the fervice of God and religion. Some account
has been already given of the power and authority of the civil magiftrate,
and of jurifdiction, as it is exercifed in Scotland by laics, in caufes mere~
ly fecular. Wearein this title to take a view of the offices peculiar to the
clergy, in fo far as they have any relation to our law, and of the feveral
jurifdictions exercifed in this kingdom, either by churchmen themfelves in
matters purely {piritual, or by laymen in ecclefiaftical caufes.

2. The Chriftian church was early divided into five general diftri@s; Je~
rufalem, Alexandria, Antioch, Rome, and Conftantinople; each of which
had a church-governor, called a Patriarch, who had Primates, Archbi+
fhops, and Bifhops, under him, in their {feveral orders of {fubordination ;
though the general appellation of Bi/hop was frequently ufed to exprefs the
higher dignitaries of the church, even patriarchs themfelves. All thefe pa-
triarchs were at firft of equal authority ; and continued {o till the beginning
of the feventh century, when, by the concurrence of feveral favourable in-
cidents, the patriarch of Rome was acknowledged, by almoft all the Weftern
parts of Chriftendom, as the firft and univerfal bifthop of the church, by
the name of Papa, or father ; an appellation that had been formerly com-
mon to all bifhops.

3. Theclergy was divided into the fecular and the regular. The{ecular were
thofe who had the inhabitants of a particular trac of ground given them in
charge, over whom they exercifed the paftoral office, either in an higher de-
gree, as Primates, Archbifhops, and Bifhops, who exercifed {piritual juri{dic-
tion over the inferior clergy within their diocefes; or in a lower, as Prefby-
ters, Deacons, &c. whofe charge was confined to a particular parifh or con-
gregation. The church where the bifhop had his feat or fee was ftyled a cathe-
dral. Gentlemen of eftates frequently founded colleges, or collegiate churches,
‘the head of which was called prepofitus, provoft, under whom were certain ca-
nons or prebendaries, {o called, becaufe they had a ftated portion, or prebenda,
allotted to them, each of them according to his degree or ftall in the church

Vour. I, S where
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where the mufic was performed, St. b.2.£.8. § 15. Others of lefler fortunes
endowed chapels ; which were built generally at fome diftance from the pa-
rochial church, for the benefit of the founder, and of thofe who lived in
the remoteft parts of the parifh ; and which were ferved by a chaplain, or
capellanus. Altarages were {mall donatives, deftined for the maintenance of
a prieft, who was to perform divine fervice for the foul of the founder, or
fome of his deceafed kinfmen; at a particular altar, feveral of which were
placed in every church, Dirl. Doubts, v. Altarages. The clergymen who
officiated in thofe colleges, chapels, and altarages; were of the {ecular kind ;
though none of them, except the chaplain, had any cure of fouls.

4. The regular clergy had no cura ammarum, nor the charge of any con-
gregation, but were tied down to clofe refidence in their monafteries; un-
lefs when they were fent out on miflions. And they got the name of rega—-
lar, becaufe they were circumicribed by vow to certain rules of devotion
and penance, according to the inftitution of their feveral orders ; and the
individuals of them were ftyled monks. Their governer had the name of
abbot 3 and under him was a prior, who governed in the abbot’s abfence,
or while the office was vacant. But many inftances occur of priors, inde-
pendent of any abbot, who were the heads of feparate religious houfes call-
ed priories. Some few monafteries were founded in Scotland for the re-
demption of captives from the infidels, under the name of Aojpitals or mi-
niftries. Prelate is ufed chiefly in the Canon law as a word {ynonymous
with bifbop, Decretal. I. 3. ¢. 10. &c. ; but in our ancient ftatutes it denotes
any dignified clergyman, whether fecular as bifhop, or regular as abbor,

" who had a feat in parliament in virtue of his office ; fee title prefixed to aéls
of James V.5 1540, c. 125. &c. Upon the vacancy of any benefice, {ecular
or regular, ftewards were frequently appointed to levy the fruits during
the vacancy, who, becaufe they were mere truftees, were called commenda—~
tors. Bifhops were in ufe to grant the inferior benefices within their diocefes,
an commendam for fix months. The Pope alone could name commendators
for the higher ; and he at laft, from the fullnefs of his power, appointed
them for life, and without any obligation- to-account: which was chiefly
intended as a cloak for the plurality of benefices, and to elide the canon of
the fecond council of Nice, by which one benefice only was allowed to be
given to one and the fame churchman. But all commendams were by our
law prohibited, even during Popery, by 1466, c. 3. except thofe that
thould be granted by bithops for a term not exceeding fix menths.

5. The Papal jurifdition was firft abolithed in Scotland by an a& in
1560; which, becaufe it was enacted in a parliament not regularly autho-
rifed by the Sovereign, was ratified by 1567, ¢. 2. Though from that time
the regular clergy was totally fupprefled, yet feveral abbacies and pric-
ries were, on the death or refignation of the Popith beneficiaries, given by
the King un perpetuam commendam to laics 5 in virtue of which grants, the
commendators not only enjoyed the benefices for life, but were intitled to
a {eat in parliament, as coming in the place of the former abbots and pri-
ors. As for the fecular clergy, we had, by the firft plan of church-govern-
ment after the Reformation, only parochial prefbyters, and over them cer-
tain church-officers, ftyled fuperintendents, who watched over the affairs of
the church, each within his proper diftrit. In 1572, the names of arch-
bifhop and bifhop, which had been almoft loft fince the Reformation, were
reftored to thofe clergymen who were then, or fhould be, ordained mini-
fters of the cathedral churches, with the right of fitting in parliament,
and with the fame {piritual jurifdiction over the inferior clergy which had
been enjoyed by the fuperintendents, By 1592, ¢. 114. Prefbyterian
church-government was eftablithed, by kirk-fefions, prefbyteries, provin-

cial
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cial fynods, and general affemblies. The vacant bifhopricks were, by
1597, ¢. 231. ordained to be filled up by the King with actual preachers
or minifters, who were to have vote in parliament ; referving the fpiritual
policy of the church to be fettled as the King and general aflembly fhould
agree. Bifhops were, by 1606, ¢. 2. reftored to all the rights, {piritual
and temporal, formerly belonging to them, which were confiftent with the
Reformation. Prefbytery again took place anno 1638 ; then Epifcopacy for
the fecond time, by 1662, c.1.; and, laftly; Prefbytery, by 1689, . 3.
and 1690, c. §.

6. As the Pope had, during the Papacy, exercifed a moft abfolute jurif-
diction over churchmen, and in écclefiaftical caufes, quite independent of
the civil magiftrate, which fome of the Proteftant clergy feemed willing to
draw to themfelves after the Reformation, the King was, by 1584, ¢. 129:
declared to have royal authority over all eftates ; and to be, by himfelf and
his council, judge competent to all perfons fpiritual and temporal, in all
matters on which they might be charged. His fupremacy over the church
was, by 16069, c. 1. raifed up to the right of direCting its external govern-
ment : but that act was repealed by 169o, c. 1. as inconfiftent with Pref-
bytery, which was then upon the point of being eftablifhed. By 1584,
c. 131. all aflemblies, even in ecclefiaftical matters, which had not the
King’s previous licence, were prohibited ; and though the powers of the
church feem to have been enlarged in that refped, by 1592, c. 114. they
have not attempted, even fince the Revolution, to meet in a national af-
fembly without the royal warrant: and when the King’s commiflioner
thought it incumbent on him, in the difcharge of his office, to diflolve the
aflembly before their bufinefs was over, they prudently fubmitted to the
diffolution. '

7. While our church-government was Epifcopal, we had two archbi-
thops, viz. of St Andrew’s and Glafgow. The firlt had the precedency,
with the title of Primate of all Scotland ; the other was called the Primate of
Scotland. It cannot be affirmed with certainty in whom the right of ele@-
ing archbifhops and bifthops was vefted for fome ages after Conftantine the
Great. Several Papal refcripts, from the year 450 to 850, make the clergy
and the people joint ele¢tors, Dif.61.c.13.5 Diff.63. c. 11.13. &c.; and this
is conformable to the 4th council of Toledo, held anno 633, Dift. 51. c. 5.
§ 1. and to an Imperial conftitution made about the year 8oo, Capit. Kar. et
Lud. l.1.c.84. Others place the eleGtion in the clergy, upon the propofi-
tion or demand of the people, Dif. 62. c. 1. &c. The Emperor Juftinian,
anno 528, directed, that three clergymen fhould be propofed by the inha-
bitants of the Epifcopal city ; of whom one might be named bithop, (pro-
bably by the clergy of the diocefe), /. 42. pr. C. De epife. et. cler. At laft, it
was decreed by that Lateran council which was holden in 1215, that the
right of election fhould be in the chapter of the vacant cathedral church,
Decretal. ib. 1. t.6. ¢. 42.

8. James V. willing to have the Epifcopal fees filled with churchmen in
whom he could confide, did, after the example of Francis I. of France, his
father-in-law, who had obtained that right by a concordat with Pope
Leo X. aflume to himfelf the fole nomination of bifhops; fee 1540, c. 123.
He indeed continued to {fend to the chapter a congé d’elire, or a power to
ele, under the colour of preferving their former right ; but, at the fame
time, he recommended to them a particular churchman, whom it behoved
them to chufe. He who was thus recommended, got the name of B:/bop-
elect, after he was chofen ; and the King’s patent under the great feal,
confirming the eleGtion of the chapter, eftablifhed in him a right to the
fpirituality of the benefice, The King afterwards granted a mandate fqr
: his
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his confecration, at which the prefence of at leaft three bifhops is required,
both by the firft council of Nice, can. 3. and by Dif. 66. c. 2.; to which
church-canons our ftatute 1617, c. 1. feems to refer. Upon this confe=
cration, the King was, by the laft-quoted act, to make a fecond grant of
the temporality of the benefice; but as the firft was underftood to compre-
hend the whole of the benefice, the fecond fell {foon into difufe. The bi-
fhop afterwards did homage, and {wore obedience to the King; and tll
then he could not intermeddle with the fruits: but after his right was
completed, he was intitled to the fruits, downward from the date of his
eletion, Every bithop had his council; which was called chapter, or capi-
tulum, becaufe it was deemed the inferior head of the diocefe. It confifted
of an archdeacon, dean, and feveral canons or prebendaries, who were ge-
nerally minifters within the diocefe; and, by their advice, the bifhop not
only exercifed his fpiritual jurifdition, but managed the temporal affairs
in which he had a concern within the diocefe.

9. A clergyman who has the charge of a parifth-church committed to
him, is ftyled in the canon law a presbyter, or rector; and frequently, in
ours, a parfon, from perfmatus, a general term made ufe of by the canonifts
for an ecclefiaftical office, 6° Decretal. I. 3. t. 4. c. 6. &c.  After he was ad-
mitted to the church canonically, or according to the prefcribed rules, he
had a right to the benefice proprio jure. It hath been much contefted, whe-
ther, in the earlier ages of Chriftianity, the people had the election of their
own paftors or prefbyters, as they {eem originally to have had of their dea-
cons, Afts vi. 1. ¢t fegg. Gratian affirms, from the authority of a council
held at Orleans anno 511, that then, and by former church-canons, all in-
ferior churches within the bifthop’s diocefe were under.the bifhop’s power,
Cauf. 16. g. 7. ¢. 10. _ But foon after, that right was, for the encouragement
of pious donations, transferred to the founder, who is by Juftinian called the
patron, or advocatus ecclefie, Nov. 123. ¢. 18.; and it has been acknowledged
in this kingdom by our moft aneient cuftoms, Reg. Mgj. /. 3. ¢. 33.

1o. All are deemed founders, who have either built a church, or en-
dowed it with yearly revenues, dic?. Nov.; Cauf. 16. q.7. c. 31. Garfias and
fome other canonifts affirms, that the proprietor of the ground on which
the church is built, has alfo the right of a founder, as foon as the church
is actually built on it. As thefe foundations were entirely voluntary, pa-
trons ufed for fome time great liberties, both with thofe whom they placed
in the church, and with its revenues: They frequently compounded with
the incumbent for the half, or fome other proportion, of the oblations of
the Chriftians who attended divine fervice there; a practice heavily com-
plained of, and forbidden by the third council of Brancara, amuo §7o.
And in truth patrons confidered themfelves in thofe days to have as ftrong
an intereft in church-benefices, as fuperiors had in temporal. Hence, up-
on the emerging of a vacancy, they not only named the perfon who was ta
fupply it, but they collated him, by giving him inveftiture or pofieflion of
the church, in thefe or the like words, Trado tibi ecclefiam ; Accipe ecclefiam.
And though collation was foon declared to belong folely to churchmen as a
fpiritual right, which laics were forbidden to exercife under the pain of ex-
communication, Decretal. [.3. t.38. ¢. 4. & 10; yet patrons were univerfally
acknowledged to have the right of prefenting to the bifhop a proper perfon
for fupplying the vacant church, whom it behoved the bithop to collate.
The powers aflumed by patrons in the appropriation of benefices, are to
be explained snfr. b.2.¢.10. §11.  The Pope, while his authority continued,
was the prefumed patron of all churches, the right of which was not
claimed by another; and fince the Reformation, the King is the univerfal
patron, where no right of patronage appears in a fubje@, 8¢, 4. 2. £. 8. §35.

All
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All patronages appendant upon lordfhips and baronies which belonged to
the church before the Reformation, were, by 1587, ¢. 29. annexed to the
crown. Thofe which belonged to archbifhops, bifhops, or their chapters,
were reftored to them by 1606, ¢. 2.5 1617, c. 2. But fince the fuppref-
fion of Epifcopacy, the King, as coming 1in their place, is now the patron
of all churches which belonged formerly, either to the bifhops, or their
chapters. _ ) _

11. Patrons continued to have this right of prefenting, from the Refor-
mation down to the 1649, by the 39th a@ of which year it was abolifhed ;
and after they were reftored to it by the a& refciffory of Charles 1. 1661,
¢. 9. it was again taken away by 169o, c.23. and the ele@ion of paro-
chial minifters vefted in the heritors and elders of the parifh. The heritors
were by that act ordained to give to the patron, as a compenfation for his
lofs, 600 merks Scots ; in confideration of which the patron was obliged to
renounce and convey the right of prefentation in favour of them and the
kirk-feffion, and of the magiftrates of the borough, where the church was
within a royal borough. Patrons were again reftored to this right by
10° Ann. ¢. 12. with the exception of the few prefentations which had been
fold in confequence of the ac 16go. Many inftances occur where two or
more are joint patrons to the fame church ; ex. gr. where different perfons
have contributed to the foundation, or where the right of patronage de-
fcends to coheirefles, or where two churches which had formerly belong-
ed to, different patrons, are united into one, In the laft cafe; the two
patrons are, by fpecial ftatute, directed to prefent to the united benefice
alternis <vicibus, or by turns, 1617, ¢. 3. § 3.; and itis probable that the
fame rule would, from analogy, be obferved in the other two. No patron
can prefent to the expectancy of a benefice ; for that right arifes only upon
the death, tranflation, deprivation, or refignation, of the former incums=
bent, Decretal. 1. 3. t. 8. c. 16. :

12. Though the collegiate churches, chaplainries, and altarages before
defcribed, were fupprefled on the Reformation ; the parliament, who had
no intention to incroach on the right of laic patrons, inftead of annexing
their benefices to the crown, applied the revenues to the education of bur-
fars at the univerfities, who were to be bred to the church, and the pre-
fenting of whom was continued with the former patrons or their heirs,
1567, c. 12. As the provoft or other churchmen provided to thofe bene-
fices before the Reformation, had been the proper beneficiaries or titulars,
and confequently the fuperiors of the lands which were holden of them; fo
the burfars, who were by that act vefted in their right, became the fuperiors,
by whom alone, according to the feudal rules, their vaflals could be enter-
ed: but as it was not fo eafy to difcover the refidence of burfars, who
were perhaps difperfed over all the univerfities of the kingdom, as it had
been formerly to find out the church-beneficiaries, whofe refidence was fix~
ed, the entry of the vaffals to their lands is, by 1661, c. 54. declared to
belong to the laic patrons, whofe right from the crown is better known,
and may in moft cafes be found out by the records. Mackenzie, 0¥/, on
laf quoted alt, doubts, whether the patrons are thereby made the proper
fuperiors of the lands holden of thofe benefices, becaufe it is only faid,
that they fhall come in the place of the titulars, as fuperiors ; that is, that
they fhall fupply their room in entering the vaflals : but it is abfurd to fup-
pole, that a law was to grant to any perfon a perpetual right of infefting
vaffals, without conferring on him all the other rights attending upon fu-
periority ; fee Fale. Feb. 26. 1745, Sir Patrick Dunbar.

13. Befide the right of prefenting, patrons are intitled to all the tithes in
the parith not heritably difponed, wvid. infr. b, 2. t. 10. § 49. and to a feat

Vor. L. T and
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and burial-place in the church j and they have alfo the power of receiving
and difpofing of the fruits of the benefice during a vacancy. This laft right
appears, by our ftatutes pafled foon after the Reformation, to be not a bare
right of adminiftration, but of property ; fo that the patron could have
held and difpofed of them as his own, 1584, ¢. 137.5 1592, ¢. 115.5 1593,
¢. 172.; 1612, ¢. 1. But by 1644, c.20. the patron was obliged to apply
them, with the advice of the prefbytery, to pious ufes within the bounds
of the parifh, or at leaft of that prefbytery. And though patrons were by
the ac refciffory, 1661, c. 15. reftored to their former rights, it appears by
1661, c. §52.; 1672, c.20. &c. to have been the fenfe of the legiflature in
the reign of Charles II. that the right of patrons to the vacant ftipends was
merely a truft ; {o that they ftill continued under the reftraint impofed on
them by the a& 1644, of applying them to pious ufes within the prelby-
tery. Patrons were farther limited in the exercife of this right by 1683,
¢. 18. which precifely obliged them to apply their vacant ftipend, not any
where within the prefbytery, but within the parifh, yearly as it fell due,
under the penalty of lofing their right of prefenting an incumbent for the
next turn. But as there was no longer room for this penalty, after the
right of prefentation was taken from patrons by the a& 16qo, . 23. itis
declared by that a&, that the patron who negleéts to apply the vacant fti-
pend according to law, fhall forfeit the right of difpofing of it for that and
the next vacancy. Lord Bankton’s opinion, &. 2. .8. § 77. appears to be
well founded, That now, fince the right of prefenting is reftored to patrons
by the a& 10° 4un. the firft penalty, of lofing the next prefentation, which
was impofed by the a& 1685, is to be applied againft patrons who negle&
to difpofe of the vacant ftipend for pious ufes ; both becaufe the right of
prefentation, which was reftored to patrons by that Britith ftatate, muft be
underftood to be burdened with all the qualities which formerly affected it,
and becaufe the faid ftatute, which reftores alfo in exprefs words the admi-
niftration of the vacant ftipend to patrons, virtually repeals the act 16go,
in fo far as it transferred that right from the patrons to. the prefbytery.
The patron, though he mufl, by the a& 1685, apply the vacant ftipend at
the fight of the heritors, is not bound to follow their advice in the appro-
priation ; for the only intereft of the heritors is, to take care, that the {tipend
be applied to fome pious ufe within the parith. The a&t 1663, c.21. has de-
clared the reparation of the manfe during a vacancy, to be a pious ufe pre-
ferable to all other ; but the patron’s right of application is not by ftatute
limited to any other particular ufe. Though therefore the building of a
manfe be undoubtedly a pious ufe, he is under no neceflity of relieving the
heritors of that expence, by appropriating the vacant ftipend to defray the
charges of the building, but may apply 1t to any other pious ufe he thinks
fit. ’

14. The Sovereign is exprefsly exempted, by the faid a& 1685, from that
precife application of the vacant ftipends of the churches of his patronage
to which the patrons of other churches are limited ;- {o that the King’s right
in the difpofal of thefe continues, notwithftanding that a&, to be whar it
had been formerly ; that is, he may appropriate them to any pious ufe
within the kingdom : for though none of our kings fince the Reformation
have confidered their right to the vacant ftipends of the crown’s churches
otherwife than as a truft, yet they were not confined in the difpofal of them
to pious ufes within any particular parith or prefbytery. And this ufage
is not obfcurely hinted at in the aforefaid a&, 10° Ann. by which the pa-
tronages of the churches formerly belonging to prelates are declared in ge-
neral terms to belong to the King, who may difpofe of the vacant ftipend
to pious ufes, as in the cafe of other patronages belonging to the crown.

I
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It has been doubted, whether the King is intitled to the fame privilege, as
to the patronages to which he has acquired right fince the act 1683, by
purchafe or forfeiture; 1ff, From the words of the ftatute, wheresf. the
King 1is patron, which, by the rules of grammar, exclude thofe of which he
fhall be patron ; 2dly, From the rule of law, that the Sovereign, when he
acquires any right from a fubje&, can be in no better cafe than his author,
and fo is liable to the fame burdens to which the original patrons were fub-
je€ted : yet it was adjudged, New Coll. 1. 106. that the exemption, being a
perfonal privilege competent to the King, ought to be extended to patron-
ages acquired fince the a@ 1685, as well as to thofé which were vefted in
the crown at that time. It is not a fixed point, whether patrons are inti<"
tled to apply the fruits of the glebe during a vacancy to pious ufes. It
would feem that they are not ; for the glebe is not a proper part of the fti-
pend, but an allowance given by fpecial ftatute to the minifter over and
above his ftipend ; as was adjudged, Fuly 6. 1665, Colvill; and therefore
the heritors, on whom the burden of the glebe falls, appear to have an e-
quitable right, in the charaéter of donors; to difpofe of the produce of it
to any pious ufe within the parith.

15. It is affirmed by fome canonifts, and by Hope, Min. Pr. p. 14. that
the founder of a church does not become patron of it, unlefs he had in the
deed of foundation referved the right to himfelf ; for that patronage, being
a fervitude upon churches, is not to be prefumed without an exprefs confti~
tution. But itis a more probable opinion, that fuch founder is patron,
unlefs he thall have formally renounced: the patronage in favour of the
church ; fir#, Becaufe both the Imperial conftitutions and church-canons
already quoted, exprefsly afcribe this right to the founder, without making
his refervation a condition of it ; 2d/y, Founders would have been intitled
to the patronage, where they had exprefsly referved it to themfelves, with-
out the aid of any canon or conftitution ; 3dly, If all churches were ex~
empted from patronage where that right had not been referved in the
foundation, every church where no deed of foundation is extant ta
prove the refervation, muft be free from patronage, contrary,to the
known rule, that the King is prefumed to be the patron of all fuch
churches. In the fpecial cafe, of a parifth which is judged too extenfive
for the cure of one minifter, if a fund fhall be raifed by voluntary con~
tribution, or from the revenues of a borough, for the maintenance of a
fecond, not the contributors, but the patron of the mother-church with-
in which the other is ereCted, is deemed alfo the patron of that other
church ; unlefs either, firf, Where the contributors referve in the deed of
foundation the patronage to themfelves; or, 2dly, Where they have been
in the exercife of any of the rights of patronage without challenge from
the patron of the firft church, Pr. Falc. 42. The right of patronage can-
not, in Craig’s opinion, be transferred, without alfo transferring fome part
at leaft of the lands to which it was united in the original right, /. 2.
dieg. 8. §37. But itis very poflible, that a patronage may be granted or
conveyed, without any lands or baronies to which it muft be annexed ; for
it is originally not a feudal right, but a perfonal privilege, which may fub-
fift of itfelf, as a jus incorporale, and confequently may be carried by a dif-
pofition without feifin, S8¢. b. 2. £ 8. § 35. But though this may hold in
patronages which have never been conjoined to lands, yet where they are
once united to, and tranfmitted along with lands by infeftment, the ac-
quirer of the right cannot diveft himfelf of it, otherwife than by infefting
the difponee, New Coll. 1. 84.

16. Rules have been eftablifhed, both by the Canon law and our ftatutes,
for the more {peedy filling of vacant churches, where either the patron, or
thofe appointed by law to admit the prefentee, appear backward. kIf fhthe
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bithop refufed to collate a prefentee who laboured under no legal incapaci~
ty, he was obliged, by the Canon law, to provide him in fome other com-
petent benefice, Decretal. [. 3. . 38. ¢. 29. By the acts pafled in Scotland
immediately after the Reformation, if the fuperintendent refufed to admit
the prefentee, the patron might appeal to the provincial {fynod, and from
thence to the general aflembly, whofe fentence was to be final, 1567, c. 7.
After the eftablithment of Epifcopacy, the patron was direCted, in cafe of
the bithop’s refufal, to complain to the archbifhop; and if he alfo refufed,
the privy council might grant warrant for letters of horning againft the or-
dinary, i.e. the bifhop of the diocefe, charging him to petform his duty ;
and if he ftill continued obftindte, the patron was allowed to retain the va-
cant ftipend, 1612, ¢. 1. Prefentations muft now be tendered to the pref-
bytery, as coming in place of the bifhop : and though no letters of horn-
ing have been direCted againft prefbyteries fince the ftatute of Queen
Anne reftoring to patrons their right of prefenting ; either becaufe that
part of the former law was not exprefsly revived by the ftatute, or becaufe
{uch a form of diligence againft a {piritual court might be thought incon-
fiftent with Prefbyterian church-government; yet the right of prefentation
is by that ac reftored to patrons, and of courfe all the confequential rights,
and among others that of retaining the vacant ftipend. Hence the admif~
fion of one into a church by the prefbytery, in oppofition to the prefentee,
though it may confer on the perfon admitted a paftoral or {piritual relation
to that church, cannot hurt the civil right of the patron, who therefore
may retain the ftipend, as if the church had continued vacant, Fal.ii. 213.;
and this doétrine was confirmed by a judgement of the Houfe of Lords,
April 1753, on an appeal in the cafe of Dr Dick, then minifter of Lanerk.
The patron’s right . of retention, however, muft not be underftood in the
fenfe of the old acts, as if he had the abfolute property : he can only re-
tain as a truftee, on the footing of the prefent law.

17. A laic patron who neglected to prefent a fit perfon to the bithop
within four months after the vacancy might have come to his knowledge,
forfeited, by the Canon law, his right of prefenting for that turn, Decretal.
1 3.t 38.c 27.; which was transferred jure dewolutioms to the bifhop in
the firft place,” then to the archbithop, and fo upward till it came to the
‘Pope ; and this limitation of four months obtained alfo by our ancient law,
Reg. Mgj. 1. 1. c.2. § 3. A church-patron might have prefented by the Ca-
non law within fix months. By the later law of Scotland {ix months have
been indulged to lay patrons for prefenting ; which term is computed, as
in the Canon law, not from the vacancy, but from the patron’s probable
knowledge of it, if it happened through the incumbent’s death, 1567, c. 7.3
and if through his deprivation, from the time of fhewing the extracted
fentence of deprivation to the patron, 1592, ¢. 115. In default of the pa-
tron’s prefenting within that time, the nomination devolved on the church,
1567, c. 7.5 that 1s, on the prefbytery, under Prefbyterian church-go-
vernment, 1592, ¢. 115. and on the bithop, during Epifcopacy, 1612, c. 1.
Though the a¢t 10° Ann. reftoring the right of prefentation, mentions the
fix months, as if they were to be computed from the vacancy itfelf, it were
hard to conftrue that general expreflion into a repeal of the rules formerly
eftablithed for computing that time ; as the legiflature’s declared intention
was, not to alter, but to reftore to us our ancient law. The prefentation
by a patron of one who has not taken the oaths to the government, or who
is minifter of another church, or who fhall not accept the prefentation, is
not accounted an interruption of the fix months, §° Geo. £ ¢. 29. § 8.; but
if the prefentee be qualified in the terms of that ftatute, the currency of
the {ix months is fufpended by the prefentation, during the whole time that

the
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the church=courts are employed in deliberating whether to feceive him of
not ; and if they fhould at laft reje¢t him for heterodoxy, or whatever o-
ther caufe, the patron has as much time left him to prefent after their fen-
tence, as was to run of the fix months when the prefentation was offered to
the prefbytery.

18. In the ceremony of receiving a parochial miniftér to his church, du- -
ring Epifcopacy, three different ats muft have been performed : fir/f; Pre~
{entation, by which the patron, in a writing dire¢ted and delivered by him
to the bithop of the diocefe, named a perfon capable of being admitted in-
to the vacant church, and required the bifhop to collate him to'it. -2dly,
Collation, called alfo inffitution by the canonifts; which was a writing fign-
ed by the bifhop, whereby he approved of the perfon prefented as proper-
ly qualified, and conferred on him the vacant benefice, requiring a certain
number of the inferior clergy to induce him to the church. 3dfy, Induc-
tion, which was an ac of the parochial minifters or prefbyters thus depu-
ted by the bifhop, carrying the prefentee to the church, and giving him
pofleflion, by placing him in the pulpit, and delivering to him the Bible,
and the keys of the church. Upon this the minifter took inftruments in
the hands of a public notary; and it gave him the fame real right to his
benefice, that feifin does to lands.

19. Collation by the bithop was neceﬁ'ary in all benefices which had a
‘cura amimarum annexed to them, and in thofe only. It behoved therefore
-all parochial minifters to be collated ; not only proper beéneficiaries, who
were intitled to the tithes themfelves, or had allocations of certain parts of
them, but thofe who were merely ftipendiary, z. & who, becaufe their be-
nefices had been appropriated to cathedrals or monafteries; had only a fti-
pend modified to them, either out of the tithes or fome other fund: for
both the one and the other had the fouls of their congregations in charge.
But prebends, and other benefices which had no fuch charge, might be fully
vefted in the prefentee, by the bare nomination of the patron,: without
any interpofition of the bithep, unlefs perhaps to confer orders on the per=
fon named, if he had been a layman: In churches within the bifhop’s di-
ocefe, where he himfelf was patron, there was no room for prefenting ; for
prefentations were to be offered by the patron to the bithop, and the bi-
fhop could not with proprlety prefent to himfelf. In thefe, therefore, he
collated pleno jure; that is, without prefentation, whether they were menfal
churches, wvid. infr. b.2. t: 10. § 11. and fo parcel of the bifthop’s bene-
fice, or feparate churches, of which he was barely patron, Fuly 4. 1627, Mac-
kenzie. If he was patron of a church that lay in another diocefe, it be-
hoved him to prefent in common form to the bifhop of that diocefe: Com=
mon churches; or thofe which were appropriated to chapters; pafled alfo,
before the Reformation, by fimple collation, withouat a formal prefentation,
St. b. 2. ¢ 8. § 35: but as the King, or his donatary, became patrons of
thefe upon the fuppreflion of chapters, they were ordained to be conferred,
like other parfonages or vicarages, on the patron’s prefentation, 1594,
c. 196. . It is the lefs neceflary to enlarge on this head, that all parochial
churches are now patronate, z. e. fubject to the right of prefenting, which
was originally inherent in patronage ; without excepting even thofe, the
prefentations of which were fold in purfuance of the act 16go ; for the he~
ritors and kirk-feflions, in whofe favour they were renounced, became truly
the patrons of thofe churches; as to the right of prefenting to the prefbytery.

20. Since the Revolution, the form of admiffion into vacant churches is
more fimple ; for inftead of collation and induction, the prefbytery, by an
adt; proceeding either upon the prefentation addreffed to them by the pa-
tron, or on their own jus devolutum, or on a call or invitation given by the
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heritors and elders of the parifh; admit the perfon prefented, or called, as

minifter of the parith ; or, as itis exprefled in our ftatutes, 1592, c. 115.

&c. they collate hirit to the benefice, after having ordained him a prefby-

ter, if he was not before in orders. And this judicial act of admiflion gives
" to the perfon admitted a legal title to the benefice. :

21. As the feveral expedients attempted, after the Reformation, to pro-
vide the Reformed clergy in reafonable ftipends, to be explained below, . 2.
#. 10, fell fhort of the end propofed by them, & commiffion of parliament
was appoiitted in the reign of James VL by 1617, ¢. 3. to plant churches,
and modify ftipends to minifters out of the tithes of every parith within
the kingdom ; and to unite finall churches, where the tithes were not fuf-
ficient for the maintenance of two minifters, To this commiflion a power
was foon fuperadded, by 1621, ¢. 5. of dividing large parifhes, and ere®-
ing new churches. By 1633, ¢. 19. a fecond commiffion was granted, with
authority not only to modify ftipends; but to value and fell tithes ; which
was therefore ftyled, The commiffion for the plantation of kirks and valuation
of teinds. Beveral new commiflions were afterwards appointed, with more
ample powers, of uniting and disjoining parifhes, of tran{porting churches
already built to more convenient places, and of annexing and difmembering
churches, as the commiffion thould think proper, 1661, ¢.61. &c. The
iaft of this kind was authorifed by 1693, ¢. 23.: but the power of that and
all the former commiflions were, by 1707, c. 9. transferred to the court of
feffion, with this provifo, that it fhould net be lawful for them to tranfport
churches, disjoin parithes, or. build or ere@® fiew churches, without the
confent of three fourths of the heritors, reckoning the votes; not by the
number of heritors, but by their valued rent within the parith. Though
the commiflion~court is thus reftrained from ere@ting new churches with-
out the confent of three fourths of the heritors, it hath been adjudged, that
that claufe is to be underftood only of building a new church in the old
;parith, or tranfporting a church from one part of the parifh to another;
but that they have authority to annex or unite two parifhes into one, with-
out fuch confent ; in which cafe, they may judge what fpot of the united
parifh is the moft commodious to build the church upon, Fuly 18. 1750,
Parifb of Kirknewton. The reafon why the confent of the heritors is
neceffary to the disjun@ion of a parifth is, becaufe they are, by the dif-
junction, to be loaded with a certain expence in building the church, and
perhaps in providing a ftipend and glebe for an additional muinifter ;
whereas they can have little or no intereft to oppofe the union ef two pa-
rifhes into one, by which union one incumbent is to fupply the place of
the two former. :

22. By the aforefaid a& 1707, the court of feffion, in the charalter
commifhioners of tithes, in order to make up for the lofs of the records of
‘the commiffion-court, which had been burnt by an accidental fire in the
parliament-clofe, amne 1700, are impowered to receive fuch extraéts as had
been taken from the record before that period, which, after being booked
in the new regifter, are to have the fame autherity as the principal wri~
tings; and where no extrat of the deed or decree had been taken out, the
court is authorifed to make up the tenor of the loft writing upon proper e-
vidence. As all the above-mentioned powers are conferred on the feflion
by fpecial ftatute, they are cenfidered, when fitting in the commiflion-
court, not as judges of the feflion, but as a commiflion of parliament;
and therefore they have, in that chara@er, diftin& clerks, macers, and o-
ther officers of court. All fummonfes of citation before this eourt, and all
diligences ifluing from it, pafs under the fignet of the feflion; neverthelefs,
it is the Lord Regifter, or his deputies, and not the clerks of the figne,
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-who muft fubfcribe them, 1707, ¢. 9. Though it be this court alone who
_can grant augmentations of ftipend; (at leaft out of the tithes), or pro-
nounce decrees of ‘modification or locality, or of the fale or valyation of
tithes, it is the court of feflion, gua fuch, who muft judge in all queftions
that may afterwards be moved, on the legal effet and import of fuch de-
erees.

23. The only fund for modifying or augmenting ftipends, which is put
-under the power of this court by the feveral ftatutes eftablifhing it, is the
tithes of the parifh where the minifter who infifts for the modification ferves
‘the cure, unlefs there fhall be a previous agreement to provide for the mi-
-nifter, out of a {eparate furd; by the parties who have intereft in that fund.
And hence, ‘though the minifters of a borough fhould bring an a&ion of
.augmentation before the commiffioners, and, in fupport of it, offer to
-prove that there are feparate funds, arifing either from royal grants or pri-
-vate donations, under the management of the magiftrates, out of which an
augmentation ought to be decreed to them; the court hath no jurif-
di@ion in fuch alion; Det. 12. 1764, Minifters of Edinbargh: the reafon
has been formerly afligned, fupr. b. 1. t.2. §7. If therefore the pref-
‘bytery have eréétéd a new church, either where there are no tithes, as in
‘boroughs, or where the tithes have been already exhaufted, the commif-
fion-court cannot decree a ftipend, however expedient, or even neceffary,
the ere@ion may have been. In fuch cafe; a ftipend cannot be eftablithed
-otherwife than by a voluntary deed of the borough, or by royal or parfia~
Amentary grant, or by private contributions or donations. Nay, though a
decond church thould be ere¢ted in an old parifh, without the authority of
the commiffion-court, by the voluntary donations or fitbferiptions of the
‘inhabitants, even where the tithes of the parith are not exhaufted, the court
<annot grant to fuch minifter an augmentation out of the tithes of the pa-
rifh, which-femained ffee after what was appropriated for the mainte-
nance of the firlt minifter. The terms of the voluntary agreement among
the donors muft be the only rule for the rate of fuch ftipend; which is not
'to be augmented at the expence of heritors, who perhaps never confented
to the original erection, and cannot therefore be bound by the deed of third
partics. The minifter of a new erected church is intitled to a judicial aug-
mentation, only where the eretion hath been made, or at leaft ratified, by
the commiffion-court, all the heritors having been made parties.

24. The jurifdi@ion vefted in ¢hurchmen is either fpiritual or civil. By
the prefent eftablithment, our general affemblies, or convocations of the
clergy, may define or explain articles of faith, condemn heretical opinions,
and make canons for the bétter eftablifhment of the government and dif-
ciplihe of the church, provided their refolutions be confiftent with the laws
rof the realm, from which-our national church derives its whole authority.
It is the bufinefs of prefbyteries to infli® church-cenfures on offenders,
plant minifters in vacant churches, and ordain them, tranflate them from
one church to another, fufpend them from the exercife of their office, and
deprive them of the office itfelf. But an appeal Lies from all fentences of
prefbyteries, firft, to the provincial fynod, and from them to the general
affembly. Churchmen, during the height of the Papal authority, extorted
from the German Emperors an abfolute exemption from the jurifdiction of
temporal courts, {o as not to be amenable to them, even in civil or ¢rimi-
nal caufes, Conff. Frid. II. § 4. fubjoined to the books of the Feus ; which
appears alfo to have been the law of Scotland, 1466, ¢. 8. And though
now, fince the Reformation, they are equally fubjet with layman to the
jurifdiion of the civil magiftrate; yet no ac of a {piritual nature can, to
this day, be exercifed, nor any fpiritual cenfure inflicted, either on the
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clergy or the laity, but in church-courts. A clergyman, for inftance, may
without doubt be tried by the jufticiary for treafonable difcourfes, though
uttered from the pulpit; but no perfon can be either received into orders,
or deprived of them, or be thrown out of the church by excommunication,
but by the fentence of a church-judicatory. It may however be obferved,
that certain fentences or proceedings of church-courts, in fpiritual mat-
ters, draw civil effe@s after them. Thus, the admiflion by a prefbytery
-of one to the paftoral charge of a church, who has a legal capacity or qua-
lification for it, gives the perfon admitted a title to the benefice; 1690, ¢. .
and their {entence of deprivation cuts off that right, 1592, ¢. 115. Our
law formerly annexed civil penalties to the fentence of excommunication;
all which are now taken away, by 1690, ¢. 28. And, by our prefent law,
the civil magiftrate is prohibited to compel any perfon to give obedience to
the fentence of excommunication, or to appear in any procefs brought for
the purpofe of infliting that cenfure, 10° Ann. ¢. 6. To have a juft no-
tion of the church’s cwwil jurifdiGion, as it prefently ftands, a diftinction
muft be made between ecclefiaffical courts. and proper church-courts. By the
laft, we underftand thofe that are compofed partly of clergymen, and
partly of a number of laymen, who bear office in the church under the
name of elders, ex. gr. prefbyteries, fynods, &c. Ecclefiaftical courts con-
fift of laymen only, as commiffariots, the commiffion-court, &c. The civil
jurifdiction of proper church=courts confifts of the following particulars.
1%, Prefbyteries have, in fome refpe@, the charge of parochial {chools. By
1696, - c. 26. the heritors in parifhes where no parochial {chool has been
“before eftablifhed, are ordained to provide a {chool-houfe; and modify a
falary to the fchoolmafter, not under 100 merks Scots, and not above 200,
and to proportion it among themfelves, according to their valued rent. If
the heritors fail, then the prefbytery is dire¢ted to apply to the commif-
fioners of fupply of the thire, who, or any five of them, have power to-e-
ftablith a fchool, and fettle a falary, in terms .of the: ftatute. 2dly, Al
fchoolmafters and teachers of youth are made liable to the trial and judge-
ment of their refpe@ive prefbyteries; not only for ‘their fufficiency and
qualifications, in order to their being elected, but for their conduct and
deportment after their admiffion, while they continue in their offices; 1693,
¢. 22. Their powers in the defignation of manfes and glebes are explained,
Supr. b. 1. t. 2. § 2. & anfr. b. 2. ¢ 10. § 56. 58. 509.

25. Before explaining the extent of thecivil jurifdiction vefted in ecclefiaffi-
cal courts, the judges of which have, fince the Reformation, been laymen, it
may be premifed, that in the firft ages of Chriftianity, when the church,
in place of being proteGted; was perfecuted by the ftate, dying perfons,
from the great confidence they repofed in the clergy, frequently committed
to them the care of their eftates, and of their orphan echildren : but thefe
were merely rights of truft, not of jurifdi®tion. During that period, Chri-
ftians, to {hun appearing before the courts of idolaters, ufually referred
their differences, in point of private right, to one of their own number,
of approved integrity, for the moft part to the bithop. Soon after the Ro-
man Emperors had become Chriftian, all queftions which properly con-
cerned religion, fell under the bithop’s cognifance; yet, at firft, no proper
jurifdi®ion was conferred on bifheps, even in religious matters, but {imply
* a power of judging where the parties confented to it; as appears by a con-
{titution of Arcadius and Honortus, anno 398, 1.7. C. De epifc. audi. The year
after, 3G9, the fame Emperors appear to have granted to bithops a proper
jurifdiction in caufes concerning religion, but to have excluded them from
any power of judging in points of civil right, even where the parties were
willing to have fubmitted to their cognifance, Cod. Theod. /. 16.t.13. ¢. L.
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At laft, they were authorifed by the fame Emperors to judge in all que-
{tions where the parties voluntarily brought their differences before them,
without diftinguithing between civil and religious ; and it was declared,
that their judgements, where the jurifdi®ion was thus prorogated, thould
not be fubjeét to the review of any civil court, . 8. C. De epyf. audi. In
proportion to the growth of Papal authority, the clergy had the addrefs to
eftablith in themfelves a proper jurifdiction, not only 1n queftions of tithes,’
patronage, {candal, breach of vow, and in other matters which might
with fome propriety be ftyled ecclefiaflical, but in every caufe which they
could find the fmalleft colour to give that name to. Thus, becaufe they
had been early intrufted with the adminiftration of certain legacies be-
queathed to pious ufes, Decretal. . 3.t 26. ¢c. 3. 17. 19. they gradually
aflumed the exclufive right, not only of proving or confirming all tefta-
ments, but of naming adminiftrators for managing the moveable eftates of
all who died inteftate, wid. wnfr. b.3. t. 9. § 18. 28. Thus alfo, bifhops
took on themfelves to judge, not only in queftions of divorce, baftardy,
and adultery, becaufe marriage was accounted a facrament, but in the re-
ftitution of tochers, Decretal. I. 4. t. 20. ¢. 2. becaufe tochers were given
in the view of marriage. In like manner, our ancient law gave them the
cognifance of all controverfies in which an oath intervened, becaufe an oath
was an act of religious worfhip, addrefled to the Deity, Reg. Maj: I, 1.
c.2.3 L2, ¢ 38. 59. &c.; and of the tfial and deprivation of notaries,
1503, ¢. 64. becaufe all notaries were, by our ancient ufage, authorifed by -
churchmen in their feveral diocefes. As the clergy were, by the means of
this extenfive jurifdi¢tion, too much called off from their proper funions,
they committed the exercife of it to their vicars, who are in our ftatutes
called officials, 1466, c. 8. or commiffaries. Hence, the commiflary-court is
called the bifbop’s court, or curia Chriftianitatis, and fometimes the confifforial
court; a vocable firft made ufe of to denote the court in which the Roman
Emperors fat with their council, the comites confiftoriani, either for determi-
ning private caufes, or for deliberating on public affairs, #2. C. De Com.
Confsft. 5 Gothofr. Com. in Cod. Theodof. lib. 11. t.39. I. 5. and afterwards tran{-
ferred to courts of judicature held by churchmen. Thus the conclave of
cardinals is called the facred confiffory.

26. As the a@ pafled 1560, and ratified 1567, ¢. 2. by which all Epi{-
copal jurifdi@ion under the authority of the Roman Pontiff' was abolithed,
did, from its firft enatment, put a ftop to judicial proceedings in confifto-
rial caufes, Queen Mary made a new nomination of commiflaries, one in
every diocefe, who were to act under the royal authority : and immediate-
ly after, by a grant, Feb. 8. 1563-4, preferved by Balfour, p. 670. fhe e~
re&ed a new commiflary-court at Edinburgh, confifting of four commif~
faries ; the powers of which were ratified by feveral a&s, particularly by
an unprinted one in 1592, preferved alfo by Balfour, p.676. This court is
vefted with a double jurifdiion; one diocefan, which is exercifed within
the territory {pecified in the grant, viz. the counties of Edinburgh, Had-
dington, Linlithgow, and Peebles, and a part of Stirlingthire; and ano-
ther univerfal, by which they may fet afide the fentences of all inferior
commiflaries, and confirm the teftaments, not only of all who die in fo-
reign parts, or who had no fixed refidence in this country at the time -of
their deceafe, but even of thofe who had, at that time, their refidence in
another commiffariot, during a vacancy in that commiffariot.

27. Q. Mary, by aletter recorded in the books of federunt, 7an.7. 1567, gave
up the nomination of commiflaries to the court of {eflion, who had about that
time obtained a grant of the quots of teftaments; authorifing them to pre-
fent to her perfons proper for the office, after making trial of their quali-

Vou. L. X fications ;
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fications ; and declaring all grants of commidlariot made without fuch pre~
vious prefentation, null. But upon the eftablifhment of Epifcopacy in her
fon’s reign, bifhops were, by 1609, ¢. 6. reftored to the nomination of their
commiflaries: and the right of naming the four commiffaries of Edinburgh
was, by that ftatute, divided between the archbifhops of St Andrew’s and
of Glafgow, each of whom was to name two. After the erection of Edin-
burgh into a bithop’s fee, in 1633, the nomination of the two commiffaries
of Edinburgh, which had been in the gift of the archbifhop of St An-
drew’s, was transferred to the bifthop of Edinburgh, provided that that
archbifhop fhould confent to the nomination ; in confequence of which,
the bithop of Edinburgh prefented - Wifhart and Aikenhead
to the commiflariot of Edinburgh, with the confent of the archbithop of St
Andrew’s. But, fince the Revolution, the right of naming all the commi{~
faries of this kingdom has again devolved on the crown, as coming in
place of the bithops. There was but one commiflary-court in every dio~
cefe, till the ereGtion of the commiflariot of Edinburgh in 1564. After-
wards, in purfuance of a royal commiflion in 1581, preferved by Balfour,
p. 673, authorifing the feflion to ere new ones, for the conveniency of thofe
who lived at a diftance from the court of the diocefe, commiflariots were
eftablifhed at Stirling, Peebles, Lauder, and a few other places which had
never been Epifcopal fees. S :

28. As the juri{diction affumed by the clergy during Popery was entirely
independent of the civil power, and of all fecular courts, the fentences pro~
nounced by them were fubje@ to the review of the Pope only, or his dele«
gates ; fo that the jurifdition of the bifhops courts were in that period fu-
preme, with refpec to the courts of Scotland. But on the Reformation they
were ftripped of this charaler, by an a& pafled 1560, and ratified by
1581, ¢. 115. by which, the appeals from the bifhops courts, then depend-
ing at Rome, were ordained to be decided, not by the commiffaries of E-
dinburgh, as the fupreme confiftorial court, but by the feffion ; and by a
pofterior a&, 1609, ¢. 6. the coust of feflion isdeclared the King’s great
confiftory ; and, as fuch, is vefted with the power of reviewing all decrees
pronounced by the commiffaries. Neverthelefs, as the feffion had no inhe-
rent jurifdiGtion in confiftorial caufes prior to that a&t, and as the a&t au~-
thorifes them to judge only in the way of advocation, they have not at
this day any proper confiftorial jurifdition in the firft inftance, even
though the commiffaries thould not reclaim the caufe to themfelves, St. 6. 4.
t. 1. § 36. Neither do they give fentence in any confiftorial caufe brought
trom the commiffaries, but remit it to them, with inftructiens how to pro-
ceed. By the ufage immediately fubfequent to the act 1609, the feflion did
not admit advocations to themfelves from the inferior commiffaries ; the
a@ion muft have been firft carried to the commiffaries of Edinburgh : but
as that practice had been difufed for upwards of a century, a defence
founded on it was repelled, Edg. Fan. 28. 1725, White. Atter fentence
pronounced by the commiffaries of Edinburgh, and extracted, they have
no power of reviewing it, except on a remit from the feffion. 5

29. The extent of the commiffaries jurifdiction, and their forms of pro-
eeeding fince the Reformation, both in commen - aétions, and in the con-
firmation of teftaments, have been fet forth in {pecial -inftructions given to
them from time to time. Q. Mary, foon after fhe had named commiffaries,
figned particular inftrucions to be obferved by them, Mareh 12. 1563-4;
to which the feflion, after the Queen had refigned to them her right of no-
mination, added a few more, March 26. 1567. In purfuance of the act
1609, ¢. 6. dire¢ting the commiffaries to obferve the injunctions which

fhould be prefcribed to them, the bifhops figned a full fet of inftructions,
. both
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both to the commiffaries and their clerks, March 2. 1610 ; all which arg
preferved by Balfour, p. 655. et fegg. After the Reftoration, it was thought
proper to reinftate the commiffary-courts in their ancient rights and forms,
which had fuffered confiderable innovations under the Ufurper, by new in=
juncions, drawn up by the bithops, and authorifed by the King, Fan. 21.
1666. ; which are inferted, both in Lord Stair’s decifions, and in the print=
ed a&s of federunt. To this day, the commiffaries retain a privative jurif-
di&ion in all matters properly confiftorial, ex. gr. in declarators of mar-
riage, ations of adherence or divorce, in adultery, baftardy, the execu=
tion of teftaments, &c. Their jurifdition in queftions of baftardy is li-
mited to the life of the perfon alledged to be a baftard : an a&ion for ha-
ving it declared, that one deceafed was a baftard, and that his eftate is
fallen to the King, muft, like all other declarators of efcheat, be purfued
before the feflion.. _

30. In adtions which bear only a remote refemblance to confiftorial
caufes, the jurifdiction of the commiflaries is cumulative with other judges~
ordinary, as in actions for tithes, or the payment of ftipend, in thofe
brought by wives for a feparate alimony againft their hufbands, in appli-
cations for infpeéting or fealing up the writings of perfons deceafed, or
in a&ions brought by their creditors or legatees againft the executors. But
where a privileged creditor of the deceafed fues on his debt, only to con-
ftitute it, without a conclufion of payment, fuch acion is deemed pro-
perly confiftorial, and fo muft be brought before the commiflaries in the
firft inftance, Fount. Feb. 10. 1693, Grabam. Queftions of {lander and de-
famation have been in every period of time, even fince the Reformation,
proper to the cognifance of the commiffaries. In allithe inftrutions given
from time to time by the crown, or by bifhops, to thefe judges, actions of
{lander are mentioned as falling under their jurifZi&tion, immediately be~
fore the confirmation of teftaments, in which it is inconteftable that their
judicial powers are privative. But verbal injuries ftrictly taken, i.e. hafty
words uttered fuddenly in rixa, of which below, &. 4. 2. 4. § 80. have been
for fome time paft judged of by the court of feflion,.and even by the juftices
of the peace, New (ll. i. 147. By the above-mentioned inftru@ions,
commiffaries had a cumulative juri{diction in the adions, though not
properly confiftorial, - of widows, orphans, and other perfonz miferabiles,
not exceeding L. 20 Scots ; and in caufes referred to oath, not exceeding
L. 40; and indeed in all caufes where the parties - prorogated their jurif=
diction : but where their jurifdiction was not prorogated, they were found
not to have the cognifance of phyficians fees, where the fum exceeded L. 0,
Nov. 26, 1622, Liddel ; nor of tutory-accounts, Dec. 8. 16755 Wright; tho’
they claimed a jurifdiGion in both, as the caufes of dying perfons and
orphans. This part of their jurifdi¢tion, which relates to caufes that have
not the proper confiftorial character, is now precifely defined by a@ of fe-
derunt July 29. 1752, proceeding on a complaint czhibited by the theriff-
clerks againft the commiffaries, for illegally extending their jurifdicion.
That act declares, that the commiffaries have no power to pronounce de=
crees in abfence, for any fum above L. 40, in acions of debt or other civil
caufes referred to oath ; or, in other words, that they have not the cogni-
fance of fuch caufes, unlefs their jurifdition be prorogated by the confent
of parties : but they are declared competent to the authenticating of tuto-
rial and euratorial inventories ; and to the regiftration, not only of bonds,
contracls, or other deeds which bear a claufe of regiftration in the books
of any judge competent, but of protefts upon bills ; without any limitation
as to the extent of the fums contained in thofe inventories, bonds, con-
tracts, or bills. But this muft be attended to, which has been already fug-
gefted, 6. 1. 2. 2. § 28, that the common claufe, bearing the granter’s con-

fent
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fent to regifter in the commiflary-books, does not give juri/dictio contentiofa
to the commiflaries, in queftions concerning the legal effe@ts of the deed
regiftered. The confent is merely to regifter, and fo can go no farther, un-
lefs the parties fhall fubmit to the jurifdiction of the court.

31. Inferior commiflaries have no jurifdi@ion in f{uch confiftorial caufes
as are, from their importance or intricacy, proper to the commiffariot of
Edinburgh. Of this kind are a&tions of divorce, 1609, ¢. 6. and declara-
tors of the nullity of marriage, under which are included queftions of ba-
ftardy and adherence, when they have a connection with the lawfulnefs of
marriage, or with adultery, faffr. 1666, c.2. The right in the commii-
faries of Edinburgh to fet afide the judgements of inferior commiflaries is
limited in point of time by faid inftru@ions, § 16. which requires, that
the reduction fhall be carried on before the commiffaries of Edinburgh
within a year from the decree of the inferior commiflary.

T I' T. VL
Of Marriage, and of the Relation between Parents and Children,

1. Of Marriage.

FTER having treated of the feveral ranks of perfons as they are dif-
tinguithed by their public chara&ers, they may be confidered in their
more private capacities, as hufband and wife, father and child, tutor and
pupil, mafter and fervant. The relation between hufband and wife is con-
ftituted by marriage; which may be defined, after the Roman lawyers, the
copjunction of man and woman in the firicteft fociety of life, till death
{hall feparate them. The words man and woman may perhaps have been
put in the fingular number, to exclude bigamy, by which is underftood 2
man’s marrying a fecond wife, or a woman’s marrying a fecond hufband,
while either of them ftands married to a firft.

2. Marriage is truly a contrac,. and fo. requires the confent of parties,
of which, mfr. b.3.¢. 1. §16. And it is conftituted by eonfent alone, by
the conjunétio amimorum ; {o that though the parties, after confent given,
thould by death, difagreement, or other caufe whatever, happen not to
confummate the marriage ¢onjunctione corporum, they are neverthelefs intitled
to all the legal rights confequent on marriage. Neither idiots, nor pupils,
can marry, becaufe both are incapable of confent. The Canon law indeed
affirms, that a pupil may enter into marriage, where there is an ability to
procreate or conceive, Decretal. 1. 4. t. 2. ¢. 3.5 or, as it is expreffed by fome
do&ors, fi malitia fuppleat etatem. But, firft, this doGrine draws after it an
indecent infpectio corporis, which is not to be admitted without the moft ur-
gent neceflity, /. 3. C. Quand. tut. vel cur.  2dly, It is adverfary to firft prin-
ciples: for if the law declares a pupil incapable of entering into the moft
trifling contrac, from a defe& of judgement, it furcly ought not to fuffer
him to engage in an indiffoluble fociety, the nature of which he cannot
form the {malleft notion of ; yet if the married pair thall continue to co-
habit after puberty, fuch acquiefcence makes the marriage valid, /4 4. De
¥t nupt. :

3. Marriage is feldom contracted without previous efpoufals, or a pro-
mife of marriage, called by the Romans fponfalia, or flipulatio [ponfalitia ;
but thefe are quite diftin& from the marriage itfelf, which requires prefent
confent. The written antenuptial contrats, therefore, in ufe with us, do
not conftitute marriage : for though their ftyle feems to import a confent

de
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de prefenti, in the followings words, We take one amother for our lawful
Jpoufes; yet the obligation which is immediately fubjoined, to folemnize the
marriage in the face of the church, fhews that the parties do not hold the
contract for perfected, till that ceremony be performed. Hence inftances
have occurred of perfons being charged upon letters of horning to folem-
nize the marriage in the terms of that written obligation ; whereas if the
marriage had been deemed perfected by fubfcribing the contrad; the pro-
per action would have been a declarator of it before the commiffaries. - The
Shipulatio fponjalitia had this only effe® by the jus antiguum of the Romans,
that an action for damages lay againft the party promifing and refufing to
perform, Gell. Noct. Att. 1. 4. ¢. 4. And when afterwards earneft, arrbe
Jponfahitie, came to be given by the bridegroom, he loft his earneft if he re-
filed ; and if the bride refiled, the was obliged to reftore it with as much
more, /. 5. C. De Jponfal. The Canon law allows the party a liberty to re-
file, though he thould have promifed upon oath, Decretal. 1. 4. t. 1. c. 2.
17. In Holland, he who has entered into efpoufals; according to the
law of that country, may, at the fuit of the other party, be compelled to
fulfil his engagements remediis pretoriis, by imprifonment, feizing his goods,
&c. ; and if he ftill continue obftinate, the judge may, by his fentence,
declare the marriage perfected ; the confent given in the efpoufals being
in fuch cafe brought down, Actione juris, to the date of the fentence,
Brower. de jure connub. p.255. By the cuftom of Scotland, all promifes of
marriage, whether private or more folemn, contained in written contrads,
may, in the general cafe, be refiled from ; which proceeds from our clofe
adherence to the rule, Matrimonia debent effe-libera, and from the confidera~
tion of the fatal confequences which often attend forced marriages. But if
we fuppofe matters not entire, that is, any thing done in confequence of the
promife, whereby damage arifes to any of the parties from the non-per=
formance, the party refufing to fulfil, though he cannot be compelled to
celebrate the marriage, may be condemned to pay the damage fuftained by
the other party. ‘ _

4. In the cafe of a promife of marriage followed by a copula ; if the pro=
mife hath been declared by a written marriage-contract in the ufual ftyle,
the fubfequent copula muft doubtlefs be confidered as the perfection or con~
{ummation of the prior contrad, after which there can be no room for re-
filing : and indeed; though the promife de futuro fhould be barely verbal,
the canonifts, Decretal. 1. 4. t. 1. ¢c. 30. and, upon their authority, both
our judges and writers are agreed, that a copula fubfequent to fuch promife
conftitutes marriage, from a prefumption or fiction, that the confent de
prefenti, which is eflential to marriage, was at that moment mutually given
by the parties, in confequence of the anterior promife, 8. &. 1. . 4. §6.
and b. 3. 2. 3. § 42.; New Coll.i. 46. This prefumption, though but flight-
ly founded in nature, is abundantly recommended by its equity, and the
juft check which it gives to perfidy.

5. The confent effential to marriage is either exprefs or tacit. Exprefs
confent in regukar marriages is fignified by a folemn verbal vow of the par-
ties, accepting each other for their lawful {poufes, uttered before a clergy-
man, who thereupon declares them -married perfons. But it is not ef-
fential to marriage, that it be celebrated by a clergyman : the confent of
parties may be exprefled before a civil magiftrate, or even before witneffes ;
for it is the confent of parties which conftitutes marriage. And hence the
fame ftatute which declares, that no perfon can be a minifter without Epi-
{copal ordination, takes it for granted, that marriage celebrated by a per-
{fon who is not ordained by a bithop, is valid, 1672, ¢. 9. Marriage may
be alfo, without doubt, perfected by the confent of parties declared by

Vor. L. Y writing,
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writing, provided the writing be fo conceived “as neceflarily to import their
prefent confent. The proof of marriage is not confined to the teftimonies
of the clergyman and witnefles prefent at the ceremony. The fubfequent
acknowledgement of it by the parties, is fufficient to fupport the marriage,
if it appear to have been made, not in a jocular manner, but ferioufly and
with deliberation. Thus a marriage was fuftained againft the hufband,
Feb. 1739, Arrot, chiefly on his owning it to the midwife whom he had
called to affift his wife in the birth, and to the minifter whom he had defi-
red to baptize the child, without any actual proof, either of the marriage,
or of the parties cohabiting together as married perfons.

6. Marriage may be al{o entered into, where the confent is not exprefs,
but is difcovered rebus ipfis et factis. In this way it is prefumed or inferred
from cohabitation, or the parties living together at bed and board, joined
to their being habite, or held and reputed, man and wife. Cohabitation
therefore daes not by itfelf effablifh this prefumption ; for a man and wo-
man may thus cohabit to gratify their unlawful dcfires, without any inten-
tion of being bound by marriage. This legal prefumption is grounded,
not only on the nature of things, but on ftatute, 1503, ¢. 77. which pro-
vides, that3 woman who has been reputed the wife of a man till his death,
thall be intitled to and enjoy the terce as his widow, till it be proved that
the was not his lawful wife. Hence it may be obferved, that the prefump-
tion of habite and repute is not fo ftreng an evidence of marriage as to ex-
clude a contrary proof ; it only throws the burden of it on him who denies
the marriage.—— Hitherto of the confent of the parties themfelves. By the
Roman law, the father’s confent was fo neceffary to the marriage of his fon,
while he contipugd in bis family, that it was doubted, whether his fubfe-
quent approbation could ratify that marriage to which he had net given an
antecedent confent, But this duty, of confulting parents on fo important
an article, is one of thofe which our legiflature hath not thought fit to en-
force, either by annulling the undutiful a&, or by infliting any penalty
on the actor, though the marriage thould be entered into even againt the
exprefs remonftrances of the father. The confent of curators is not necel-
fary to the minor’s marriage, either by the Roman law, or the ufage of
Scotland. ’

7. Marriage is in itfelf null, where either of the parties is, at the time
of contracting it, naturally incapable of procreation ; for fuch marriage is
inconfiftent with the propagation of mankind, which is at leaft one great
defign of its inftitution: yet where the difability proceeds, not from na-
ture, but from fome temporary infirmity of body, or even from old
age, the law allows fuch perfons to afflume to themfelves perpetual compa-
nions in the way of marriage, in folatium vite. 2dly, Marriage is null,
where either of the parties {tands already married to a third perfon; for as
one cannot be married tg two perfons at once, the marriage to the firft be-
ing valid, the other muft be void: but of this, infr. 5. 4. 2. 4. § 54. Itis
alfo null, 3dly, when itis contrated within the degrees of propinquity or
affinity forbidden by law.

8. Propinquity is diftinguifhed by its different lines, and meafured by
degrees. . A line in propinquity is a feries of perfons defcended from the
fame ftock or root, That line where the propinquity is conftituted be-
tween the perfons generating and generated, is called the dire?. A father
is, with refpect to his child, in the dire line of afcendents; a child, in
regard of his parents, in the direct line of defcendents. 'Where the perfons
related are not defcended the one from the other, but have the fame com-
mon parent, by whaom the propinquity is formed, that line is called ke
eblique, tranfverfé, or collateral. In computing the degrees of confangui-

nity,
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nity, according to the Roman law, every perfon who was generated made
a degree, without reckoning the common ftock. By this rule, father and
fon were in the firft degree of confanguinity, becaufe the fon is the only
perfon generated ; brothers in the fecond, uncle and nephew in the third,
and firft coufins or coufins-german in the fourth. The computation of the
degrees of propinquity in the Canon law, agrees precifely with that in the
Roman, in the dire@ or right line of afcendénts and defcendents; but in
the collateral, the canonifts compute, not by the number of perfons de-
{cended on both fides from the common ftock, but by the number of ge-
nerations upon one fide only. According to this reckoning, coufins-ger-
man are in the fecond degree, becaufe each of them is but two generations
diftant from the grandfather, who is the common ftock ; whereas they are
by the Roman rule in the fourth. In the unequal collateral line, where
one of the two is farther removed than the other from the common ftock,
the Canon law reckons the diftance by the number of generations of the
perfon fartheft removed, Decretal. I. 4. t. 14. c. 9. 'Thus, a niece is related
in the fecond degree to her uncle, becaufe fhe is related in the fecond de-
gree to her grandfather, the common ftock ; and, by the fame rule, fhe is
no farther removed from her uncle’s fon ; which abundantly difcovers the
abfurdity of that method of reckoning. Affinity is that tie which arifes in
confequence of marriage, betwixt one of the married pair and the blood-
relations of the other; and the rule of computing its degrees is, that the
relations of the hufband ftand in the fame degree of affinity to the wife, in
which they are related to the hufband by confanguinity ; which rule holds
alfo, ¢ converfo, in the cafe of the wife’s relations. Thus, where one is
brother by blood to the wife, he is brother-in-law, or by affinity, to the
hufband. But there is no affinity between the hufband’s brother and the
wife’s fifter, which is ealled by do&ors affinitas affinitatis ; becaufe there the
conneétion is formed, not between one of the fpoufes and the kinfmen of
the other, but between the kinfmen of both. :

9. As to the degrees in which marriage is prohibited, the law of Scotland
has adopted the Jewith law, by a& 1567, ¢. 15. declaring, that marriage
{hall be as free as God hath permitted it; and that feconds in the degrees of
confanguinity and affinity, and all degrees farther removed, contained in
the word of God, may lawfully marry; by which manner of reference it
would {eem, that our legiflature hath confidered the law of Mofes in that
matter to be obligatory upon all nations. By Lewitic. ¢. 18. the following
rules are eftablifhed, either exprefsly, or by confequence. Firff, Intermar-
riage between afcendents and defcendents in the dire¢t line is forbidden iz
nfinitum, let the degrees of propinquity between the parties be ever fo di-
ftant; for fuch marriages are univerfally agreed to be repugnant to the law
of nature, and deftructive of the ties of birth, Grot. De jur. bell. I 2. t. §.
§ 12. wer/. 2. 2dly, Marriage, even in the collateral line, is forbidden
tnfinitum, where one of the parties is Joco parentis to the other, 7. e, where he
is brother or fifter to the dire&t afcendent of the other party. Thus, one
cannot intermarry with his grand-niece, though he be as far removed from
her in degree as firft coufins are, both by the computation of the Civil and
of the Canon law. 3dly, In every inftance which falls not under either of
thefe two rules, marriage is lawful in the fecond degree according to the
Canon law, or in the fourth according to the Roman; and confequently
coufins-german may intermarry, and all that are farther removed than they.
It may be obferved, that the a¢t 1567, which was enacted not long after
the Reformation, has followed the rule of the Canon law, as it was the
common way of computing degrees in Scotland at that time, and continues
to this day among the vulgar. 4¢bly, The degrees prohibited by the law of

Mofes
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Mofes in confanguinity, are, in every cafe, virtually prohibited in affi-
nity ; and, by the aforefaid a& 1567, the prohibition is equally broad in
the degrees of affinity as in thofe of confanguinity. Thus, one cannot
marry his wife’s fifter, more than he can his own. In all this matter, the
rules are the fame by the law of Scotland, whether the parties be related
by full or by half blood. :

10. Marriage is either regular or clandeftine. That is regular marriage,
where bans have been regularly publithed, according to the rules of the
church., Proclamation of bans is the ceremony of publifhing, with an au-
dible voice in the church, immediately before divine fervice, the names
and defignations or additions. of thofe who intend to intermarry; and in-
viting all who know of any fufficient objection againft the marriage to of-
fer it before it be too late.  This ceremony has probably been intended,
not only as a guard againft bigamy, and inceftuous marriages, but that the
parties themfelves might have time to think ferioufly, before they entered
into engagements that were to laft for life. Publication of bans was firft
introduced by the Lateran council which was holden in 1216, in general
terms, without fpecifying in what churches or how often the publication
was.to be made, Decretal. [. 4. t. 3. c. 3. pr. Afterwards the council of Trent,
JefJ 24. De reform. matr. c. 1. ordained bans to be proclaimed on three fuc-
ceflive holidays, in the parifh church or churches of the perfons contra-
ing; and this canon was adopted by our firft Reformers, and hath been
ever fince obferved by our church. A certificate figned by the clerk of the
kirk-feflion, that the bans were duly publifhed, is received as legal evi-
‘dence that they were proclaimed on three different Sundays; not te be tra-
verfed by pofitive proof, that all the three proclamations were made on the
fame day. Not bifhops only, but prefbyteries, were indulged, by ac of af-
{embly 1638, feff. 23. ¢. 21. with a power of difpenfing with this form on
-extraordinary occafions: but the Prefbyterian clergy have not exercifed it
fince the Revolution. ‘

11. Clandeftine marriages, which are contracted without the previous
folemnity of publithing bans, are as valid as regular marriages are; but
-certain penalties have been annexed to them from time to time by ftatute,
affeting not only the parties, but the celebrator and witnefles. By 1661,
¢. 34. whoever fhall marry, or procure themfelves to be married, without
proclamation of bans, or by perfons not authorifed by the eftablithed
church, arefubjected to imprifonment for three months, and to the payment
of the fums fpecified in the a&, in name of fine, higher or lower according
to their ftation and quality ; and the celebrator is to be condemned to per-
petual banithment. After the re-eftablifhment of Prefbytery, the prohi-
Dbition to folemnize marriages was pointed againft minifters who were not
ordained by prefbyteries, 1695, ¢. 12. This reftraint, in fo far as it af-
fected the Epifcopal clergy, was taken off by 10° 4un. c. 7. which gave fuch
of them liberty, both to baptize, and to celebrate marriages, as fhould take
the oaths of allegiance and abjuration, and pray in exprefs words for the
Sovereign and all the royal family, at fome time during divine fervice.
The parties who are clandeftinely married, muft, by 1698, c. 6. de-
-clare the names of the celebrator and witnefles, under high pecuniary pe-
nalties, and the witnefles are alfo to be fined in L. 100 Scots each. Thofe
whofe marriages were celebrated by perfons not authorifed by the church,
had been alfo fubjeCted by a prior a@, 1672, ¢. g. to the lofs of fome of
the rights confequent on marriage ; the hufband loft his jus mariti, and the
wife her jus relicte ; which ftatute, with feveral others enforcing confor-
mity, that had pafled in the reigns of Charles1l. and James VII. were,
-after the Revolution, refcinded, by 16go, ¢. 27, in the lump, without men-
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tioning any of their contents : and it was adjudged, Fount. Dec. 11. 1703,
Carruthers, that the firft aét 1672 was refcinded in all its parts by the laft ;
and that confequently neither of thefe rights are now forfeited by a clande-
ftine marriage. ‘This judgement may receive fome fupport from the favour
of marriage, and the ftri¢t interpretation which ought to be applied to pe-
nal ftatutes ; and likewife from this negative argument; that in a pofterior
a@, 1698, ¢. 6. for making more effectual the former acts againft clande-
ftine marriages, the only two exprefsly confirmed by that ftatute are, 1661,
¢. 34. and 169§, ¢. 12. without any mention of the a¢t 1672. Yet in {tri®
law it {feems to carry fome doubt with it; fir#, Becaufe the refciffory act
169o plainly appears, both by its rubric and general ftrain, intended mere-
ly to ftrike againft the penalties inflited upon nonconformity by the aéts
repealed; 2dly, Becaufeit is declared, by 1695, ¢. 12. that the a&ts formerly
made againft clandeftine marriages (aéfs in the plural number) fhall conti-
nue in force: neverthelefs, if the a& 1672 be not included. in the reckon-
ing, there is but one ftatute to be found then enacted on that fubjeét.

12. The rights confequent on marriage are either legal, which are con-
ferred by the law itfelf, where there are no fpecial ftipulations between the
parties contracting.; or conventional, where the contracters fettle their fe-
veral interefts by figned articles of agreement. It is the firft fort only
which is to be confidered under this title. A man and woman, by entering
into marriage, are joined in the ftricteft fociety or copartnery, which ‘ne-
ceflarily draws after it a communication of their mutual civil interefts, (as
far as is neceflary for preferving the fociety), ftyled in our law, the com-
munion of goods. ‘'This communion does not however extend to all fub-
jects belonging to the married pair at their marriage. As the fociety en-
-tered into 1s to laft no longer than the joint lives of the partners, rights
that have a perpetual duration, and may be tranfmitted from one genera-
tion to another without perifhing in the ufe, (which our law ftyles beri-
table), are not brought under the partnerfhip ; ex. gr. a land-eftate, a te-
nement of houfes, a right of tithes: nay, a bond of borrowed money, if
it carries intereft, and {o produces annual fruits, while the debt {ubfifts, is,
as to this queftion, accounted heritable. Nothing therefore becomes com~
~mon to hufband and wife, but fubje¢ts which are of a temporary nature,
.and produce no yearly profits while they laft; and which are therefore
faid by lawyers to be fimpliciter moveable, or moveable in all refpedts.

13. By the common rules of fociety, the adminiftration of the goods
falling under communion ought to be vefted -equally in the hufband and
wife, who are the two focii. But-as the wife is by nature itfelf placed un~
der the direGtion of the hufband, the hufband hath by the law of Scot-
land the fole right of adminiftering the fociety-goods. This right gets the
name of jus mariti ; and may be defined, that right or intereft accruing
from the marriage to the hufband in the moveable eftate, which either be-
longed to the wife at the marriage, or fhall be acquired by her ftanding -the
marriage. Itis fo abfolute, that it bears but little refemblance to a right
of managing a common fubje : for the hufband can by himfelf receive
all the fums due to the wife which fall under the communion, and grant
acquittances to the debtors ; he can fell, and even gift at his pleafure, her
whole moveable fubje&s, by any deed that is to take effet during the mar-
riage ; and his creditors may attach them as his, for their payment : fo that
‘marriage carries all the charaers of a legal aflignation by the wife, in favour
of her hufband, of her whole moveable eftate. Hence any moveable fubje&
which after the wife’s death fhall be difcovered to have belonged to herg
falls to the furviving hufband ; which it could not do, if the jus mariti im-
ported barely a temporary right of adminiftration during the marriage. As
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the fruits produced from heritable fubjes, ex. gr. the rents of land, or the
intereft of money, are truly moveable, the hufband muft not only have the
right of doing whatever is neceffary for making the profits of his wife’s lie-
ritage effeCtual, but he is as truly proprietor of them as he is of any other
of her moveable fubjects. This abfolute power in the hufband over the
moveable eftate belonging to the wife, may be thought inconfiftent with
the notion of a communion of goods ; but it can be no matter of wonder,
to find ftrong deviations in the {ociety of marriage, from the nature of an
ordinary copartnerfhip ; fince the hufband’s confefled fuperiority over the
wife, muft neceflarily give to this particular communion propeities very
different from thofe which obtain in the ordinary contract of fociety.
~ 14. It has been always an agreed point, that the conveyance of an eftate
- by a ftranger in favour of the wife, whether real or perfonal, under con-
dition that it fhall not fall under the hufband’s adminiftration, effeGtually
excludes the jus marit: ; for every proprietor may difpofe of his own wunder
fuch limitations as he fhall think proper. And though the conveyance to
a wife, of a fum or yearly fubje@, fhould contain no dire¢t exciufion of
the jus maritz, all are likewife agreed, that the hufband can have no inte-
reft in it, if it-be given for her maintenance or alimony ; becaufe fuch pro-
vifions are {o perfonal to the wife, for whofe fubfiftence they are fpecially
deftined, that they cannot be transferred to the hufband, nor of courfe be
{ubjected to the diligence of his creditors, St. 4. 1. £ 4. § 9. But the jus ma-
riti, as to all fubje@ts which truly fall under it, was confidered, both by
our fupreme court, and by all our writers of the laft century, except Dirle-
ton, V. Jus mariti, as a right {o infeparable from the character of a hufband,
that all refervation of it by the wifé, or renunciation of it by the huf-
band, even in an antenuptial contract, was ineffectual, and by the neceflity
'of law returned to the hufband ; becaufe that very refervation or renun-
clation fell under the jus marit:, as a moveable right conceived in favour of
‘the wife, St. ibed.; Fuly 13..1678, Nicolfon. This dorine, which {prings
from a mere fubtlety, is irreconcileable to that éona fides which ought to
prevail in marriage-contracts, and indeed to common fenfe ; for all rights
ot unalienable may be renounced by thofe intitled to them, and the huf-
band’s right of adminiftering his wife’s moveable eftate, is not accounted
by the law of any other country fo effential to him, but that he may di-
veft himfelf of it, It is therefore now received as a fettled point, both by
our judges and writers, that a hufband may, in his marriage-contra®, re-
nounce his jus maritz, in all or any part of the wife’s moveable eftate,
“Fune 23, v730; Wabker 5 Fale. Feb. §. 1745, Truflees of Mrs Murray. ‘The jus
mariti arifes from the marriage ex lege, from an a&t of the law itfelf, and
‘therefore needs no intimation; or other form, to its conftitution, Dec. 18.
‘1667, Auchinleck. His being hufband gives him a complete title to his
'wife's moveable eftate.

- 15. From the jus mariti paraphernal goods are exempted. Over thefe the
hufband has no power: they are neither alienable by him, nor can they
be attached for his debts. By the Roman law, the whole eftate belonging
to the ‘wife continued her property, and was enjoyed by her as fuch after
arriage, except the dos or tocher, of which, though it was to be return-
ed to her on the death of the hufband, he enjoyed the fruits while the
marriage fubfifted. Every fubje& belonging to the wife, preter dotem, or be-
fide the tocher, was in that law ftyled paraphernal ; and we alfo make ufe of
the word to denote that kind of moveables which continues the wife’s pro-
perty notwithftanding the marriage. By a folemn decifion, Fount. Dec. 4.
1696, & Jan. 15. 1697, Dicks, paraphernalia, as underftood in the law of
Scotland, are declared to include the whole weffitus and mundus mulichris .
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7. e. not only the lady’s body-cloaths and wearing apparel, but all the or=
naments of drefs proper to a woman’s perfon, as necklace, éar-rings, breaft
or arm jewels, given by her hufband to her at any time of her life, either
before or ftanding the marriage. Things of promifcuous ufe to man and:
wife, ex. gr. watch, jewels, medals, plate, and even the repofitories for
holding paraphernalia, are not paraphernal, unlefs they be made fuch by
the bridegroom’s giving them to the bride before or on the marriage-day:
for if he thould make a prefent to her of a fubje not properly parapher-
nal the next morning after the marriage, the donation isrevocable ; of which
fee infra, § 29.et fegg. 'Things of this laft kind are paraphernal only with
refpect to that hufband who made them fuch ; and therefore are efteemed
common moveables, if the wife, who had right to them, be married to a
fecond hufband, unlefs he fhall in like manner appropriate them to her.
The prefent frequently given to a wife by a purchafer of lands, for her re-
nunciation of the liferent-right fhe had in the lands purchafed, which is
commonly ftyled the lady’s gown, hath by our cuftoms the like nature and
effe@s with goods properly paraphernal, Fuly 26. 1709, La. Pitfirran.

16. As the hufband acquires by his marriage a right to the moveable e~
ftate belonging to the wife, he is liable in payment. of the moveable debts
contracted by her before the marriage, according to the rule, /. 149.
De reg. jur. Ex qua perfma quis lucrum capit, ejus factum preflare debet.
And as this right 1s univerfal, extending to the univerfal jus of his wife’s
moveable eftate, his obligation alfo reaches to her whole moveable debts,
which, as fome lawyers chufe to {peak, tranfeunt cum univerfitate, though they
thould far exceed her moveable eftate. But this burden fuffers a reftriction in

oint of time: as the obligation was created by contracing the¢ marriage,
it falls by its diffolution. And in truth the hufband is not the debtor in
his wife’s debts even while the marriage fubfifts: In all aGions for pay-
ment, the wife, who continues debtor notwithftanding the marriage, is
the proper defender; the hufband is made a party to the fuit, merely for
his intereft ; that is, as curator to the debtor ; and he is made liable, as
having, under the name of adminiftrator, the abfolute difpofal of the
goods common to the debtor and himfelf. As foon therefore as the mar-
riage is diffolved, and the fociety-gocds fuffer a divifion, the hufband is no
longer concerned in the fhare belonging to his deceafed wife ; and confe-
quently he is no longer liable in payment of her debts ; which the creditors
muft recover, either by a demand from her reprefentatives, if fhe have
any, or by legal diligence againft her feparate eftate.

17. This obligation upon the hufband 1s perpetuated againft him in the
following cafes : firf?, If complete diligence have been ufed upon his wife’s
debts, againft his eftate, real or perfonal, while the was alive; for there
the hufband, as proprietor of the fubje@ affeted, muft, by the common
rules of law, either abandon his property, or relieve it from the burden
with which it ftands charged. Though, therefore, diligence have been
commenced, during the marriage, againft his land-eftate, by fummons of
adjudication, or againft his' moveables by arreftment, the diligence will
fall, unlefs it hath been alfo perfected before her death, by decree of adju-
dication, or of forthcoming, Faw. 23. 1678, Wilkie; St. b. 1. t. 4. § 17. Nay,
though decree hath been recovered againft the hufband for the debt during
the marriage, yet if it has no relation to land, the obligation upon him
will fall by the wife’s deceafe, even fuppofing the utmoft diligence to have
been ufed upon it againft his perfon, by imprifonment, Dl 10. § 2.3
Had. Feb. 26. 1623, Douglas ; becaufe fuch decree, and all the perfonal di~
ligence confequent on it, is dire¢ted, not againft the hufband’s eftate, but
againft his perfon, barely for his intereft ; and fo ceafeth with his intere;t.

2dly,
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2dly, If the wife’s creditors have not been able to obtain payment, after her
death, out of her thare of the fociety-goods, or her other feparate eftate,
the furviving hufband continues liable to thofe creditors, though they
thould not have ufed the leaft ftep of diligence againft him ; not indeed iz
Jolidum, for the whole of their {everal debts, but iz quantum {fucratus ¢ff, in
fo far as he hath enriched him{elf, or been a gainer, by the marriage ; for
equity will not fuffer him /locupletar: cum detrimento alterius, to retain any
profit out of the wife’s eftate, by which her creditors are cut oft’ from the
natural and only fund of their payment. A hufband is not accounted /u-
cratus, who has got no more than an ordinary tocher by his wife; for a
tocher is given for an onerous caufe, ad fuftinenda onera matrimonii : it is
therefore the excefs alone which is /ucrum ; and that muft be judged of by
the rank and fortune of the two parties, Dec. 23. 1665, Burnet. The huf-
band, becaufe he was at no period the proper debtor in the fums due by
the wife, is only liable in payment of them /fubfidiar:é, if her own {eparate
eftate be not fufficient to clear them off ; and therefore no action can lie a-
gainft him as /fucratus, at the fuit of the creditors of his deceafed wife, till
the primary debtors, that is, the wife’s reprefentatives, be difcufled, Fan. 23.
1678, Wilkie ;5 Pr. Falc. 54.

18. Where the wife was, prior to her marriage, debtor in fuch debts as
would have excluded the jus marit: if they had been due to her, ex. gr.
in bonds heritable by a claufe of infeftment, or even in moveable bonds
bearing intereft, the hufband is not liable for the principal fums containe
in thofe bonds, but merely for the intereft remaining due at the marriage,
or which may grow upon them during the marriage; becaufe, in bonds of
that kind due to the wife, the hufband would have been intitled to no more
than that intereft, and a hufband’s obligation for his wife’s debts ought
to be commenfurated to the right he hath in her eftate, Fount. Jan. 10. 166,
Osborn; July 13. 1708, Gordon. But in the following inftances, he is liable
even for the principal fums contained in fuch bonds: firf, Where he has
been, by the'marriage-contrac, afligned to the univerfum jus of the wife,
heritable as well as moveable; for if the hufband be liable to pay his wife’s
moveable debts, in confequence of the legal right which he acquires by
marriage to her moveable eftate, he ought, by the fame reafon, to be fub-
jected to her whole debts, where he accepts of a prefent conventional right
to her whole eftate, Fan.24. 1738, Dick. 2dly, The hufband, where he is
ducratus,. is bound for his wife’s debts of whatever kind, in fo far as the
lucrum goes, if the has no feparate eftate for the payment of her creditors ;
for the principle on which that obligation is grounded, is equally firong
and fercible, whether it be applied to debts which carry intereft, or to
thofe that are fimply moveable, Fount. Fan. 23. 1708, Lefly.

19. The hufband acquires, by the marriage, a power over both the per-
fon and the eftate of ‘the wife. Her perfon is in fome fort funk by the
marriage; fo that fhe cannot a& by or for herfelf: and as for her eftate,
‘the has nothing that can be truly called her own, where matters are left to
the difpofition of the law; for not only her perfonal, but the rents of her
heritable eftate, and the intereft of her bonds, become the property of the
hufband. In confequence of this power, firf, The hufband can recover
the perfon of his wife from all who fhall with-hold or withdraw it from
him : nay, her perfon, while the is weffita wiro, is free from all execution
upon debts contracted by herfelf; which, by her coverture, the becomes
difabled to pay, Fount. Jan. 11. 1704, Gordon. At the {fame time the huf-
band, who is not the proper debtor, is liable to perfonal diligence at the
{uit of her creditors, {o long as the marriage fubfifts. But notwithftanding
this power in the hufband, execution may be ufed againft a wife’s per-

fon, .
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fon, to compel her to the performance of facs which are in her own
power, and cannot be validly performed but by herfelf; ex. gr. to enter
the heirs of her vaffals, to receive adjudgers in lands holden of herfelf, or
to exhibit writings in her own cuftody, upon letters of diligence, St. b. 1:
t. 4. §'14. 2dly, As the wife is incapable of acting for herfelf, the huf-
band is laid under an obligation to provide for her; not only to fupply her
with the neceflaries of life, but with its conveniencies and comforts, fuit=
able to his rank and eftate. Upon this principle, . where the ufe of the
waters at Bath, or in any foreign country, is judged neceflary for the
wife’s health, the hufband, if his fortune can afford it, is made liable in
repayment of the {fums borrowed by her from her relations or acquaint-
ance, for defraying the experce of the journey, Fount. Fuly 19. 1711, La.
Kinfawns.  As it is the wife’s duty to live in family with her hufband, he
cannot be compelled to maintain her in a feparate houfe; yet, if he fthould
either- abandon his family, or turn his wife out of doors, or by barbarous
treatment endanger her life, or even offer fuch indignities to her perfon as
muft render her condition quite uncomfortable, the judge will, on proper
proof, authorife a feparation a menfa et toro, and award a feparate alimony
to her, fuitable to her hufband’s fortune, to take place from the time of the
feparation, and to continue till there fhall be either a reconciliation be-
tween the parties, or a fentence of divorce. :

20. It arifes from this potefas maritalis that the hufband becomes, by the

_tfage of Scotland; curator to his wife. He was, by the Roman law, inca-
pable even of being named his wife’s curator by a magiftrate, /.2. C. Qui dar.
tut. left the wife, either through affeGtion or fear, thould be backward to
call him to account. But this reafon, in fo far as concerns the goods in
communion, can have no place in our law, which authorifes the hufband
to manage them without account. It is faid by Lord Stair, &. 1. . 4. § 13.
and after him by Sir George Mackenzie, § 11. . #. that the hufband is
both tutor and curator to his wife: but women are fet free from the power
of tutors at the age of twelve; and till they arrive at that age, they are in-
capable of marriage. Sir James Steuart, w. Curator, affirms, that on
the marriage of a female minor, who had before been under curatory, the
former curatory, though it expires in {o far as it relates to her perfon and
perfonal eftate, which fall under the hufband’s power, yet flill fubfifts as
to her heritable eftate: but it 1s the more common opinion, that the mo-
ment that the hufband’s right of curatory commences; the office of the
former curators expires i totun.

21. In confequence of the hufband’s office of curatory, fir#, No fuit can
‘proceed againit the wife, till he be cited as defender, for his intereft; and
if the hufband hath not his demicil within the territory of the inferior
judge before whom the caufe is brought, application muft be made by
the purfuer to the court of feflion; who of .courfe grant letters of fupple-
ment, as a warrant for the hufband’s citation. If the fuit be brought be-
fore an inferior judge, againft an unmarried woman, who marries during
the dependence, and whofe hufband is fubjeét to his jurifdi@ion rgtione
domiciliz, he may be made a party to it, by letters of diligence pro-
ceeding on the warrant of that judge, Spottsf. Baillie, p. 154. Butif he
be not fubjeét to that jurifdi¢tion, letters of {upplement are neceflary;
which muft be granted by the feflion; and get that name, becaufe they are
defigned to fupply the want of jurifdiction in the inferior judge, by the in-
terpofition of our fupreme and univerfal civil court. Neither, 2d/y, can the
wife fue in any a&ion without the concurrence of the hufband. If the
hufband without reafon refufe to concur, Fal. i. 235. or fhall be incapa-
ble of concurring, on account of any difability, either legal, as forfeiture;

Vou. L. Aa natural,

e



erskines large volume_combined.QXD_institute of the Iaw%)ﬂmm 14:16 Page 94

94 An Inftitute of the Law of ScoTLAND. Book 1.

natural, as fatuity ; or accidental, as refiding for the timeé in a foreign
country; or if the fuit is to be brought againft her own hufband, for fe-
curing to her the ftipulations in her favour, contained in the marriage-
contra®, Fount. Feb. 17. 1703, Scot, the judge will of courfe authorife any
perfon the is pleafed to recommend, to concur with her, and carry on the
a@ion in her name, Fan. g. 1623, Mar/hal. Yet a wife is not to be autho-
rifed to fue her hufband, except in neceflary or urgent cafes, ex. gr. if he be
wergens ad inopiam, Fount. Nov.16. 1704, Rofs, or if he has wilfully diverted
from or thrown off his wife, Dec. 21. 1626, La. Foulis. Procefs 1s fuftain-
ed at the fuit of the wife, though no curator be authorifed, where the fues
her hufband after feparation, for payment of a yearly fum which he had
agreed to give her in name of alimony, Fount. Nov. 7. 1695, E. drgyll;
for if her perfon be in that cafe fo far recovered from her hufband’s power,
that the is capable of enjoying the property of an alimentary provifion, fhe
muft alfo be capable of holding plea for the recovery of that provifion. To
fave the trouble of applying to judges for the authorifing of fuch ations,
care is generally taken, in marriage-contracts, to name fome of the wife’s
neareft kinfmen, at whofe fuit execution may pafs againft.the hufband, for
performing his part of the articles.

22, It alfo proceeds from the curatorial power of the hufband, that all
deeds done or granted by a wife without his confent, are in them{elves
null, though they fhould relate to her own property, and make no in-
eroachment on any right competent to the hufband; fee zafr. § 27. The
rule, That wives are under the curatory of their hufbands, is applicable e-
ven to brides : for though a bride be truly fu: juris while the continues
unmarried, yet, on her actual marriage, the hufband’s curatorial powers
draw back to the time of proclaiming the bans; after which, the bride is
difabled from contracting debts, or granting deeds, not only to the preju-
dice of her future hufband, but her own. She cannot therefore; after the
proclaiming of bans is begun, contraé any debt which will be effectual
either againft herfelf or the bridegroom; nor can the difpofe of any part of
her eftate in donation, or even as a provifion to her children of a former
marriage, without his confent, Dirl. 13.; though he cannot properly be
faid to fuffer prejudice by fuch provifion or donation, fince he is brought
under no obligation to pay, and only lofes the hope of what might have
otherwife been his upon the marriage: Yet it is not fufficient for this pur-
pofe, that the bans have been publifhed at the bridegroom’s parifh-church
for no notification, by publifthing bans, can interpel a perfon from con-
tra®ing with any woman, unlefs it bé made in the parifh-church where
fhe herfelf dwells. Befides, bans ought to be publifhed in the fpecifie
terms of law; the law refers to the order of the church, 1661, ¢. 34. and the
church hath required their publication in the parifh-churches; both of the
bridegroom and of the bride, fupr. § 10.; Fuly 8. 1623, Macdougal. But if
the perfon contracting with the bride knew, before executing the deed, that
her bans were proclaimed in a church, though not that of her own parith,
fuch private knowledge is, in the judgement of law, accounted an inter-
pellation with refpect to him. -

23. In the following particular the legal curatory of an hufband differs
from common curatory. Curators are given to minors, folely for the mi-
nor’s benefit, not their own ; and therefore they cannot, by an interpofi-
tion of their authority, give ftrength or validity to any deeds of the mi-
nor in which they themfelves have a dire@ intereft; but a hufband can
give a legal effe® to deeds of that fort granted by the wife: for the huf-
band’s confent is required, not becaufe the wife is incapable of judging for
herfelf, (for no incapacity can be alledged againft fuch at leaft as are of

perfect
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perfect age), but becaufe fhe is under the power of the hufband ; and as
his curarorial powers arife in part from his fuperiority over the wife, and
fo are to be confidered as a mutual benefit to both, it would be unjuft to
wreft that authority which is vefted in him partly for his own benefit, to
his prejudice, by rendering him incapable of receiving any prefent or do-
native from his wife. It has therefore obtained in praftice, that in all cafes
where the confent of the hufband would be neceflary, if the deed were to
be granted by the wife in favour of a third party, his fimple acceptance or
intervention equally authorifes it if it bé granted in favour of himfelf.
Thus, in poftnuptial contradls, or in renunciations by the wife of her life-
rent, or in pure donations to the hufband, there is no neceflity of a formal
interpofition of his authority ; his barely intervening as a party in the poft-

- nuptial contra@, or his acceptance of the renunciation or donation, implies
his authority, and confequently is fufficient to give force to the deed. This
doétrine is univerfally held to be juft where the wife is major ; but if fhe be
minor, it admits of a doubt, whether fhe can execute dny deed in her huf-
band’s favour, fince no minor has a power of granting deeds without the,
confent of his curator, and no curator to a minor can be auétor in rem_fuam.
There is this other difference between the curatory of a huiband, artd that
to a minor, that the wife’s contralts after majority; authorifed by her huf-
band, are not only valid, but not {fubject to challenge upon lefion.

24. There are fome obligations granted by the wife during marriage,
which require the hufband’s confent ; others are valid withoutit; and a
third fort are null; though his confent be interpofed. Obligations arife ei-
ther from deli¢t or contra&. Obligations formed by the wife’s deli@, ftand
good againft herfelf, becaufe marriage affords no indemnity to delinquents ;
but they have no operation againft the hufband, unlefs he be ¢onvicted of
acceflion to the crime or deli which produced the obligation ; for delidts,
being perfonal, ought to draw no punifhment on the innocent; Culpa tenet
Sfuos auclores. 'The effet of fuch obligations is in feveral refpets limited
even as to the wife: for though her perfon be under the power of the law,
fo as the may be banifhed, imprifoned, or even punithed capitally upon
a criminal trial ; yet where the punifhment refolves into a pecuniary fine,
neither can her perfon be attached for the payment of it during the mar-
riage, becaufe the is by her coverture utterly difabled from paying; nor
the goods in communion, becaufe thefe are the property of the huiband,
who is not liable : diligence muft therefore be fufpended till the diffolution
of the marriage, except as to fuch heritable eftate of the wife as is not fub~
je&t to the jus mariti, Edg. Fuly 2. 1724, Murray ; Home, 105.

25. As for obligations arifing from contra@, our law hath been fo foli-
citous to protect wives from impofition while they are fub cura mariti, as to
declare all perfonal obligations granted by the wife, though with the huf-
band’s confent, to be ip/o jure void ; ex. gr. bonds, bills, promiflory notes,
obligatory receipts, contracts, &ec. for whatever caufe they may have
been granted, whether for borrowed money, the price of goods, or as cau-
tioner for others ; becaufe her perfon being quodammodo funk in that of her
hufband, is not a proper f{ubject of obligation. For this reafon perfonal

. obligations granted by a wife, do not acquire force even by her judicial
ratification of them, Feb, 18. 1663, Birf/h; for deeds in themfelves null,
cannot be rendered effetual by any ratification, (though they may, by adts
of homologation performed by the granter after becoming fui juris, infr.
b. 3. t.3. §47.): and indeed this docrine is neceflary for the fecurity of
women clothed with hufbands. But this rule fuffers divers exceptions,
Firft, Where the wife gets a feparate peculium or ftock, either from her fa-
ther or a ftranger, for the maintenance of herfelf and children, which is

by
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by the grant exempted from the jus mariti, the can lawfully charge or bur=
den that ftock, and bind herfelf for fums of money, in fo far as it extends,
Dirl. 164. By ftronger reafon, 2dJy, Where there is a legal, or even volun-
tary feparation of the hufband and wife, and the hufband hath fettled a
yearly fum for the wifc’s feparate maintenance, her perfonal obligations
during their feparation are effectual againft her: yet not fo as diligence
inay proceed on fuch obligations againit her perfon ; fince no wife can be
fubje@ed to perfonal diligence upon a civil caufe, even after either legal or
voluntary feparation, till the marriage itfelf be diffolved by divorce. Thefe
obligations contracted by the wife after {eparation, cannot in the leaft de-
gree affect the hufband : for by his fecuring a yearly annuity for her main-
tenance, he fulfils the natural obligation the marriage laid him under to
provide for her; and therefore the creditors who continue to deal with
her, contra& upon her faith folely:
© 26. Where ‘the wife is prepefita negotiis by the hufband, intrufted with
the management, either of a particular branch of bufinefs, or of his whole
affairs, all the contracts fhe enters into in the exereife of her prepofitura,
and even the debts due by her for the price of goods, though they thould
not be conftituted by writing, but arife merely ex re, from furnithings
made to her, are effletual : . but fuch obligations have no force againit her-
{elf, for the a&s not in her own name, but againft her hufband, who gave
her powers to a&, and who muft on that account be bound by her deeds.
A prepofitura may be conflituted, either exprefsly, by a written commif~
fion or factory, or tacitly, when the wife has been in ufe, for a tract of
time together, without a formal mandate, to act for her hufband, while he
either approves of her management by fulfilling her deeds, or at leaft, be-
irig in the knowledge thereof, connives at or acquiefces in it, Dirl. 319.
With regard to difburfements neceflary for a family, the rule is, that the
wife, who is formed by nature for the management within doors, is pre-
fumed, while fhe remains in family with her hufband, to be prepofita nego-
tiis domeflicis. In this chara@er fhe hath power to purchafe whatever is
proper for the family; and the hufband is liable for the price, even though
what was purchafed may have been applied to other ufes, or though he
may have given the wife a fum of money aliunde fufficient for the family-
expence, Dirl. 310.; Hare.871. This prepofitura ceafeth, firff, By the wife’s
deli@ : for if the thould abandon her hufband’s family, and take up her re-
fidence elfewhere, the can be no longer looked upon, either as manager of
the family, or as being under the hufband’s protection; and fo hath no
longer power to oblige him to the payment of any of her debts, except
thofe that fhe may have contraced for her neceflary {fubfiftence, Fuly 6.
1677, Allan.  2dly, It ceafeth by the turning off of the wife by the hufband
from the management of his family. This is effeted by inhibition ; which
is a remedy competent to every hufband whofe wife difcovers an inclina-
tion to live beyond his fortune. It is obtained upon a bill or petition pre-
ferred to the court of feflion, and prohibits all perfons to contract with the
‘wife, or give her credit. As the wife's prepofitura falls by the perfecting of
this diligence, according to the forms obferved in common inhibitions, -
fra, b.2.t. 11.§ 4. et feqq. the hufband is not liable for any debt contracted
by his wife after inhibition, except for fuch furnifhings, fuitable to her qua-
lity, as he cannot prove that he provided her in aliunde, Gosf. Fune23. 1675,
Auchinleck; Tuly 25. 1676, Campbell.  As the wife’s right of managing her
hufband’s family is founded entirely on the prefumption that he placed her
in the dire®ion ; and as every one may remove his managers at pleafure,
‘without affigning any reafon for it; inhibition may pafs againft the wife,
‘etiam caufd non cognitd, though the hufband fhould not offer to juftify that
meafure
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meafure by an actual proof of her bad ceconomy, ot profufenefs of témper,
Falc. 1. 20g. Hitherto of perfonal obligations. -

27. All obligations granted by the wifé, - ¢ither charging, or éven aliéna-
ting, any eftate or fubject of which fhe retains the property exclufive of the
Jus mariti, whether proper heritage, or bonds bearing intereft; are effeCtual,
provided the hufband as curator confent to themi: for though a wife can~
not oblige her perfon, which is in fome fort funk by the marriage, the
continues capable of holding a real eftate, and her parapberiialia; dtid ifi
grants or obligations relative to fubjeéts which' are Her own ‘property, her
eftate is folely confidered, and not her perfoh. Such obligdtions are valid,
even where they are acceflory to a perfonal obligation, though it be certain,
that perfonal obligations granted by a wife have no degree of force, Harc.
878. 882. Nay, though the obligation be in its form merely perfonal, yet
if, by a backbond or defeafance of the fame date, it fhall be reftricted to
her heritage, it will be effe@ual, Fan. 23. 1678, Bruce; for by fuch back-
bond the nature of the obligation, of which the backbond makes a part,
is in effe¢t changed, and continues no longer perfonal. If the wife can,
with the hufband’s confent, grant fecuritiés upon, or even make over her
heritage to a ftranger, the may with the fame confent grant leafes of it:
but it may be doubted, whether fhe can do this, or indeed an¥ 4¢t of ad-
miniftration relative to her heritage, without his confent, notwithftanding
a decifion, Fount. Feb. 21. 1679, Cockburit, obferved in Difion.i. 401.; for
though the jus mariti extends not to the heritable fubjects themfelves, yet
the hufband’s confent to the granting of - leafes; removing of tenants,
and other acts of adminiftration exercifed by the wife, appears indifpén-
fable, on account of his office of curator, under which character he muft
interpofe in all her deeds, whether refpecing heritage or moveables. This
is o true, that if the wife thould, without his confent, makéa grant of lands,
though with the refervation of the hufband’s jus mariti and the courtefy,
the grant would be void ; for he is her guardian for fecurity of her and her
heirs, as well as for himfelf. Upon this ground, though paraphernal
goods are not fubject to the jus mariti, being truly the wife’s property; yet
the hufband’s right of curatory extends over them, in the fame manner that
it does over her proper heritage ; {o that fhe can do no deed by which they
may be affeCted without his confent. Hence, if the wife thould impigno-
rate any paraphernal fubjed, in fecurity of a debt contracted by herfelf
without the hufband’s confent, the {fubject continues the free and unbur-
dened property of the wife, notwithftanding the impignoration, which be-
ing null for want of his confent, can create no real fecurity to the creditor,
July 11. 1735, Gemmil. But a wife may effetually impignorate her para-
phernalia, in {ecurity of a debt contracted by the hufband, even without
his confent; becaufe that is accounted a donation by the wife to the huf-
band, which requires not any formal interpofition of his confent, fupra,
§23. Where the hufband is, from furiofity; or other difability, rendered
incapable of interpofing his confent as curator, the neceflity of the cafe may
fupport a deed granted by the wife alone, affecting her heritage, if it be
rational. )

28. The wife’s powers in making grants which are not to take effect till
after her death, are more ample; becaufe the hufband’s intereft ceafeth be-
fore fuch grants or deeds can have the leaft operation. Perhaps fhe can-
not, in the form of a writing inter vives, difpofe of or burden fuch move-
able fubjects as may accrue to her on the death of her hufband, though his
intereft be then at an end; becaufe’ no fubje&@ can be conveyed effeGtually
by a prefent deed of alienation, to which the granter has not a proper right
at the date of the grant; and the wife has no more than the hope or pro-

Vor. 1L Bb {pe&
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{pe&t of a right to the goods in communion while the marriage fubfifts ; fee
Dec. 19. 1626, Matthew. But fhe can bequeath her fhare of thefe goods by
teftament, even without the hufband’s confent, in the fame manner that a
minor can teft without the confent of his curators. And fhe may, upon
the fame ground, become bound for a fum of money, in the form of a
deed inter wivos, if it be not to take effect till after her death, 4. 1720,
Colguboun. 'Though minors are, from the weaknefs of their judgement,
and inftability of their inclinations, incapable of fettling the fucceflion of
their heritable eftates ; yet wives, thofe at leaft who are of perfe¢t age, a-
gainft whom unripenefs of judgement cannot be objected, may, it is
thought, lawfully execute fuch fettlements, even without their hufband’s
confent: for no reafon occurs, why his confent fhould be neceflary to
deeds, which can neither affett his intereft, nor have the leaft operation
till his poteftas maritahs be at an end.

29. All deeds, whether granted by the wife to the hufband, or by him
to the wife, importing a donation, are indeed valid; but may, both by
the Roman law and ours, be revoked or avoided by the donor, at any time
of his or her life; left either of the two {poufes fhould, by ill-judged tefti-
monies of their affe@ion, undo themfelves or their families, Reg. Maj. /. 2.
¢. 15. § 10. 11.35 L 1. De don. int. vir. Deeds, though gratuitous, executed

* by the hufband or wife to a third party, are not revocable, not even a ra-
tification by the hufband of a difpofition granted by the wife in favour of
her children of a former marriage, Fan. 15. 1669, Hamilton; {ee alfo Fu-
Iy 12. 1671, Murray ; becaufe thefe are not donations between the two
{poufes. But a deed, the only genuine intention of which is to convey a
gratuitous right from one of the fpoufes to the other, though it be granted
nominally, or in truft, to a third party, is, notwithftanding that maik,
fubje& to revocation, Feb. 1. 1728, Sanders: Plus enim valet quod agitur, quam

uod fimulate concipitur. And, on the other hand, an obligation, though it
%xould be granted by one of the {poufes directly to the other, and even tru-
ly intended for the benefit of the grantee, is neverthelefs fecure againft re-
vocation, if it contain a right, even gratuitous, in favour of a third party,
Spottif. L. Hiflide, p. 155. And hence it would feem that a wife’s impigno-
ration of any paraphernal fubje@, in fecurity of a debt contracted by her
hufband, which truly conftitutes a donation by her to her huiband, can-
not be revoked ; becaufe the hufband’s creditor, who is a third party, ac-
quires a direct intereft by the impignoration, which ought therefore to fub-
fift irrevocably as to him; fee Dalr. 170. Donatiens, where they are ante-
nuptial, fall not under this defcription ; for the parties are not hufband
and wife till marriage : confequently, not only are paraphernal donations
irrevocable, but even gratuitous bonds granted by the bridegroom to the
bride at any time before marriage, Harc.888. All donations are thus revoca-
ble, in whatever form they may be conftituted. Craig indeed affirms, ). 1.
dieg.12.§38. that though a gratuitous difpofition by a hufband to his wife, of
lands to be holden of himfelf, be fubjeét to revocation; yet his refignation
or furrender of lands to the fuperior in her favour, cannot be revoked: and
he repeats the fame doétrine, /ib. 3. dieg. 1. § 34. inthe cafe of a wife’s furrender
in favour of her hufband. But the diftinéion made in this queftion between
the effes of a bafe right, and a refignation or furrender, is not fupported
by either reafon or authority: it defeats the plain intention of the law, by
opening a way to make all donations between hufband and wife, of heri-
tage, irrevocable; and it feems to have been difapproved of by our lawyers,
who do not fo much as ufe it as an argument for fecuring fuch furrenders
againft revocation, Harc. 883.

30. Donations are grants which arifc from the mere liberality of the gi-

ver,
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ver, without any antecedent caufe or obligation. Hence, firf, mutual re-
.muneratory grants between the fpoufes, made in confideration of each o-
ther, are not revocable, Fan. 26. 1669, Chifbolm, where there is any rea-
{onable proportion between the value of the two; for as trifling inequalities
ought to be overlooked in the tranfactions of thofe who are fo clofely uni-
ted, the excefs on the one fide ought to be confiderable, in order to found
the party who is hurt in a right of revocation, 7 28. § 2. De don. int. vir.
.But where an onerous caufe or remuneration is fimulated, and a donation
-appears truly intended, the grant is revocable as a pure donation. Hence,
2dly, grants, given in confequence of a natural obligation, are not fubject
to revocation. Thus, as it is the hufband’s duty, where there has been no
previous written contra@, to make a rational provifion for his wife, in the
event of her furvivance, fuch provifion is not revocable; and if it thould be
immoderate, it might be revoked only guoad exceffum, Fume 27. 1677, Short.
And though it be no proper part of a wife’s duty to provide for her huf-
‘band, yet a poftnuptial fettlement of her eftate, in favour of him and the
iffue of the marriage, if it thall appear rational, will probably ftand fecure
againft revocation ;. fee Fuly 25. 1710, Chalmer. But where the interefts
of the hufband and wife have been fettled by an antenuptial contraé, poft-
nuptial deeds are revocable, in fo far as they either add to or diminifh the
provifions of the firft contrad, without a valuable confideration on the o-
ther part : for every fuch provifion, adding to the wife’s prior fettlement,
is a donation by the hufband to her; and -every deed by which the wife
renounces the leaft thare of her former provifion, is a donation by her to
the hutband, Dirl. 368.; Fan. 1724, Excc. of Bairnsfather. Every bond or
difpofition granted by the hufband to the wife is not prefumed to be gra-
tuitous, nor confequently to be ufed as a cover to a donation: for many
inftances occur, in which a. hufband may truly become his wife’s debtor,
ex. gr. by intermeddling with fuch of her effects as fall not within his jus
maritz, &c. And if it is to be held for law, that the hufband cannot, by
any deed or declaration, eftablifth a charge againft himfelf in fuch cafes,
the confequence muft be, that the wife lies under the neceffity of accepting
one for her curator, who cannot by any deed effeGtually bind himfelf to
account for his intromiflions. In a queftion therefore concerning the vali-
dity of fuch bond or obligation, the mention, in the recital, of any proba-
ble occafion by which he became his wife’s debtor, is fufficient to fupport
it as onerous, and not revocable by the granter, if the fa¢ be not difpro-
ved by legal evidence. In fuch cafe, however, it may be prudent for the
wife to preferve fome written voucher, in proof of the truth of that affirma-
tion in the recital; left the granter fhould afterwards, upon a revocation,
alledge, and offer to prove, that the inferting of it was, intended merely as
a cover to the donation. All voluntary contradts of feparation between
hufband and wife, by which the hufband fettles on her a fixed annuity for
her maintenance, were, by our more ancient pratice, null from the be-
ginning, as contrary to one of the eflential duties of marriage, viz. the ad-
herence of the married pair to one another, Feb. 11. 1634, Drummond. But
by our later decifions they are effeGtual, during the whole period of the
{eparation, as being granted by the hufband, in confequence of his natural
obligation to maintain the wife. But they are revocable, and accounted ac-
tually revoked, fo foon as he fhall offer to receive her again into his fami-
ly, Feb. 6. 1666, Livingflon, unlefs the feparation fhall have proceeded
from harfh ufage, or other reafons fufficient to found a legal or judicial
{eparation.

. 31. Donations between hufband and wife may be revoked, either ex-

prefsly or tacitly. Exprefsly, by an explicite declaration of the donor’s
will
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4will to revoke. Where the donation 1is conftituted by writing, it ought to
‘be revoked alfo by writing ; both in refpet of the rule, L 35. De reg. jar.
and becaufe, by the genius of our law, the effet of written deeds is not,
-in the common cafe, to be taken off by the teftimony of witnefles. This
revocation may be figned etiam in articulo mortis : and at what time f{oever
it may have been figned, whether upon deathbed, or in a ftate of health,
there is no neceflity for the donor to make it known to the other {ponfe.
A donation may be tacitly revoked, by any deed of the donor inconfiftent
with the gift; ex. gr. if the donor fhall make over abfolutely to another
the fubje@ gifted, 2 12. C. De don. int. wir.; for by that conveyance he is
underftood to refume the property from the donee to himfelf, and in the
‘chara@er of proprietor to transfer the right to another. But a right of an-
nualrent, or other fecurity, with which the donor has charged the fubje&
to a creditor, or any third perfon, imports not a total revocation of the gift;
for the law, which prefumes always in dubio for the domation, I 32.§ 4.
De don. int. vir. confiders the donor to have in that cafe refumed the pro-
perty to himfelf, only in fo far as was necefary for charging the fubjett
with the right granted tosthe third party, Dirlet. 204. Revocation is not
prefumed, from a difpofition emnium bonorum being granted by the donor
in favour of a ftranger, Foumt. Feb. 7. 1699, Handifide ; for the general
claufé in fuch difpofition cannot be conftrued to include any fpecial fubjec
of which the granter had formerly divefted himfelf, I 8o. ¢c. De reg. jur.;
fee infr. b. 3. t. 4.°§ 9. The bare contracting of debt by the donor, creates
not the flighteft prefumption of an intention in him to revoke: indeed the
pofterior creditors, where the debtor has nio feparate funds fufficient for
their payment, may plead upon the faculty of revocation competent to
him, which the law will transfer to thofe creditors from the debtor, if he
cannot be prevailed on to revoke voluntarily ; but the reprefentatives of the
donor cannot plead upon pofterior contradions s a tacit revocation of the
gift. It may even be doubted, whether, though the donor theuld {uffer a
decree of adjudication to pafs againft the fubjet of the donation, a revoca-
tion would be implied, while the legal reverfion is current, farther than
extends to the fums adjudged for ; becaufe adjudication, during that pe-
riod, is but a right in fecurity. It is affirmed by Bankton, 4. 1.2 5. § 100.
that 4 revocation is prefunied fromi the commiflion of adultery by the wife,
fot forgiven by the hufband ; and that this operates ipfo jure in odmum
of the crime: but the decifion from Hope, Donatio mter . et ux. Douglas,
cited in fupport of this dotrine, requires a decree of divorce as eflential to

the revocation or avoidance of the gift. '
32. Though a donation between man and wife is not null, yet the do=
nee holds it under the ticit condition, that it thall fall in the cafe of revo-
cation ; fo that the donee’s right continues pendent upon the donor’s will,
during his life. The donee cannot therefore alienate the fubjec, nor charge
it with any burden to the prejudice of the donor; and confequently the
donor returns, upon his revocation, to the full property of the fubjed,
free from the confequences of all the intermediate deeds granted by the
donee, even to his creditors or fingular fucceffors : Refoluto emm jure dantis,
refolvitur jus accipientis. 'This right of revocation is perfonal to the donor ;
and therefore, if he himfelf do not revoke, his heirs or reprefentatives can-
not: the thing gifted becomes, after the donor’s death, the abfolute pro-

perty of the donee : Morte donantis donatio confirmatur.

- 33. All deeds granted, or contralls entered into, by any perfon, through
force or fear, are in themfelves void, being deftitute of the effential cha-
racter of a free confent. As hufbands have in their power various methods
of prevailing on their wives to grant irrational deeds, not only by perfua~
{ion,
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fion, but by violence or menaces, third parties in whofe favour deeds had
been granted by wives, were frequently vexed with a&ions of redu@ion
brought by the wife, upon anallegation, that the had been compelled to grant
them @z aut metu, through the force or fear of the hufband. In like manner
if the hufband had, with the wife’s confent, made over to a ftranger any
part of the lands fettled on herin liferent, action was competént to her for
fetting afide the alienation, upon this ground, that the confent given by her to
the deed had been extorted from her by the hufband. To fecure the grantees
againft the confequences of fuch a&tions when they were purfued vexa-
tioufly, ratifications have been introduced into our practice, by which thé
wife, appearing before a judge, declares upon oath, that the hufband nei-
ther induced her by force nor fear to grant the deed, or give her confent,
but that fhe did it freely, and for her own utility ; and that fhe thall never
afterwards call it in queftion. A deed may be ratified by a wife before
any judge, even before one within whofe territory neither fhe, nor her huf-
band, nor the grantee, refides; nor is it neceffary that fhe make oath in
court, or pro tribunali, Fuly 8. 1642, Grant, becaufe fuch ratifications are
alts of voluntary jurifdiction. If the hufband be prefent at the ceremony,
the deed is prefumed to have been ratified under his influence ; nay, if
the ratification do not {pecially mention that he was not prefent, it is null.
Though judicial ratifications were, both by our ftatute law, 1481, c. 84. and
by long inveterate ufage, made upon oath, we are now infenfibly coming
into the cuftom of being contented with the wife’s folemn declaration. It
‘may be doubted, however, whether this would be efteemed {fufficient,
were it brought to a trial.

_ 34. After this ratification; upon which an inftrument is always taken
in the hands of a notary, and a judicial a& extracted, the wife is for ever
cut oft from her right of impeaching the deed ratified, though fhe thould
offer to bring the cleareft evidence that the was compelled to grant it.
‘This do&rine was eftablifhed by a judgement in a private caufe, pronoun-
ced by the Lords of Council, March 6. 1481, which, becaufe it is ingrofl-
ed in the body of our ftatutes, 1481, c. 84. is become part of our written
law. By a pofterior decifion of the feflion, Fuly 8. 1642, Grant, the wife’s
right of reduction was excluded by her ratification, though fhe offered to
prove compulfion by the hufband, in the ratification, as well as in the deed
ratified. This judgement appears contrary to the rules of reafon; and is
repugnant both to the Canon law, Decretal. I 2. t. 24. c. 28. which gives
that effect only to fuch ratifications of the wife upon oath as are made fine
w1 aut dolo, and to the principle on which our pracice is grounded ; for if
the law accounts all ratifications made by the wife in her hufband’s pre-
fence null, from a prefumption that fhe is thereby laid under undue in=
fluence, it muft, a fortior:, reje fuch ratifications as fhall appear, upon
pofitive evidence, to have been actually extorted from her ex vi aut metu
of the hufband.

35. Every deed by which any right accrues to a third party, may be
thus fecured by the wife’s ratification, though a confequential benefit
thould arife to the hufband ; for the aforefaid ac 1481, which eftablifhes
the law of ratifications, and fixes their extent, applies them exprefsly to the
cafe of a wife, whofe hufband was prefled by debt to fell his eftate, and
who had renounced her intereft in her jointure-lands, that the purchafe
might be difincumbered ; and had judicially ratified her renunciation. Sir
George Mackenzie, b. t. § 14. makes ratifications of more general ufe, and
afirms, that deeds granted by wives; not only to ftrangers, but to their
hufbands themfelves, though- they fhould be pure donations, become ir-
revocable by the wife’s ratification ; and this opinion feems to be favoured
by a decifion obferved by Fount, Dec. 4. 1685, Richardfim ; but cannot be
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reconciled to the confefled notion of ratifications, which, all our writers

admit, were intended merely to fecure grants againft the exceptions of

force or of fear. Donations, therefore, by the wife, which proceed from the

love, not from the fear of the hufband, cannot be the proper fubje@ of ra-

tification ; for though the wife thould fwear optima fide, that fhe had not

been induced to make the grant through the force or fear of the hufband,

it may neverthelefs be true, that fhe made it from an excefs of fondnefs for

him, which the law hath exprefsly faid to be a fufficient ground for fub-

jeQing the gift to revocation. And if a donation by a wife to her hufband

might be rendered irrevocable by her ratification, which an hufband can

feldom fail to obtain by the fame methods of perfuafion or force which pro-

cured the gift, the law of donations between hufband and wife would turn

out a moft hurtful one to the wife, whofe donations to the hufband might

be made irrevocable by her ratification, while the donations by the hufband

to her would ftand expofed to revocation all his life long, Feb. 15. 1678,

Gordon. See a fingular opinion of Sir James Steuart on this point, v. Dona-

tio int. vir. et ux. This reafoning may be juftly applied to all deeds granted
by the wife to third parties, in truft, for the ufe of the hufband ; for thefe
are truly donationes wvelate, gifts undera cover, fupr. § 29. If a deed grant-

ed by a wife in favour of a ftranger, hath been extorted from her @i aut

metu, not of the hufband, but of the grantee, her ratification ought not to

exclude her right of redu&ion : for ratifications were not introduced, that
third parties might profit by the force or threatenings ufed by themfelves
againft the wife, but merely that they might be fecured againft her plea of
the force or fear of the hufband ; and therefore her oath expreffes no more, .
than that fhe was not compelled by her hufband. Ratifications by the
wife, therefore, though they bar reductions founded on the force or fear of
the hufband, have no tendency to exclude her right of revoking donations

which fhe has made from the affeion the bears to him, or of fetting afide
deeds which fhe may have granted to third parties, on the head of violence
or menaces ufed againft her by the grantees.

36. It appears, that, by the old pracice, the wife’s ratification was abfo-
lutely neceflary for fecuring the grantee, infomuch that every deed granted
by her to a ftranger, or confent adhibited by her to a deed of her hufband,
was accounted null, unlefs her fubfequent ratification had been alfo obtain-
ed, Cr.lib. 1.dieg. 15. § 20. But ever fince Craig’s time, a wife’s deeds are held
valid, though not confirmed by her judicial ratification, if they have been ex-
ecuted according to the legal {folemnities. Itisindeed competent to the wife
to bring an achon for reducing any deed that fhe has not ratified, upon
the head of force or fear : and if this be fufficiently proved, the deed falls
to be fet afide; (for which reafon, it may be prudent in the grantee to de-
mand her ratification, in order to exclude that right of reducion); but if
the fail in the proof, the deed, though not ratified, remains effectual to
the grantee, Fan. 27. 1681, Steuart; june 28. 1706, Hay. Hitherto of the
legal effe@s of marriage while it fubfifts.

37. Though marriage be a contract which is perfected by the confent
of parties, it cannot be diffolved by a contrary confent: for the character -
of perpetuity feems to have been imprefled on it by God himfelf, in its firfk
inftitution, when he declared the two common parents of all mankind to be
one fleth, Gen. ii. 22. et feqq.; which was afterwards confirmed by our Sa-
viour’s injuné@ion, that no man fhould put afunder whom God had join-
ed, Matth. xix. 6. Hence a marriage entered into by minors puberes, who
are capable of confent, cannot be declared null for want of the confent of
their curators ; and however the articles afcertaining the feveral interefts of
the two {poufes may be {ubje& to reduction on the head of minority and

- lefion,
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lefion, the marriage itfelf is fecure againft all redu@ion. The Romans in=
deed, who paid no regard to this rule, and looked on marriage as a com-
mon contract of fociety, admitted divorces, not only on the fpecial grounds
of old age, want of health, or of children, &c. /. 6o. § 1. /. 61. De don. int.
wir.et ux.; or upon the joint agreement of both parties, /. 62. pr. eod. ¢. ; but
even when either of the two intimated to the other, by a proper writing,
his or her intention to be free, /. 3. 7. De divort. And this unlimited
power of divorcing, after it had been reftrained in patt under the Chriftian
Emperors, 1 8. § 2. 3. C. De repud. was again authorifed by Now. 140. pr.
¢t c. 1. But it is adverfary to the rules, not only of our holy religion,
but of right reafon and of {found policy : for married perfons, if they fhall
be left at full liberty to break off from their firft engagements, may be too
apt, on the lighteft difguft, to look out for more agreeable companions j
and thus the natural ties, between parents and their firft iffue, muft be
quickly flackened, if not totally diffolved, and the education of children
miferably negle@ted. For thefe reafons, marriage cannot, by the ufage of
Scotland, be diffolved till death, except by divorce, proceeding either upon
the head of adultery, Matth. xix. 8. ¢.; Mark x. 11. or of wilful defertion,
1 Cor. vii. 13.

38. Marriage may be diflolved by death, either within year and day
from its being firflt contra®ed, or not till after the year. If it be diffolved
within year and day, all grants made in confideration of the marriage be-
come void, and things return to the fame condition in which they ftood
before the marriage. The tocher, if it was originally the wife’s property,
returns to her; or if fhe die before the hufband, to her executors: if it
was given by a father, or other relation, it muft be reftored to the giver :
and every intereft accruing to the wife from the marriage in the hufband’s
eftate, heritable or perfonal, whether by the difpofition of law or by covenant,
returns to the hufband, or his heirs. This rule extends to all fettlements
in marriage-contras in favour of any of the two fpoufes which are ex-
prefsly made intuitu matrimonii, July 16. 1678, Lo. Burleigh 3 and to every
provifion where the wife, or iffue of the marriage, are {ecured in any part
of the fubjec provided, though it fhould not be exprefsly mentioned to be
made in contemplation of the marriage; becaufe fuch provifion cannot pof=
fibly be granted in any other view : but ftipulations in a marriage-contract
which are formed merely between the contracters on the one fide, without
fecuring any benefit to the other, are not, without an exprefs claufe, ac-
counted to be made intuitu matrimonii ; and therefore ftand good, notwith-
ftanding the diffolution within the year. This is the cafe of a provifion of
land or money made by the hufband’s father, not to the wife, or to the
iffue of the marriage, but without reftriGtion to his own fon ; which, be-
caufe it does not form a contra& between the married parties, but barely
between one of the parties and his father, without any {tipulation in fa-
vour of the wife, or the iffie of the marriage, continues in full force, let
the marriage be of ever fo fhort a duration, Home, 132.

39. In confequence of this rule, the right which the hufband acquires by
marriage in the wife’s moveable eftate, though it arifes /0 jure, determines
by the diffolution within year and day; which is confidered as a refolu-
tive condition, on the exiftence whereof that right evanifhes retro, as if it
had never been acquired. And fince the wife hath in that event no intereft
in the goods falling urtder the communion, it is neceflary for preferving a
juft equality in the fociety of marriage, that the hufband’s intereft in them
thould alfo fall and refolve. He is even obliged to account for the wife’s
tocher, without dedu®ing the fums by which it has been diminithed for
her maintenance during the marriage ; though tochers are given for that
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very confideratien, of defraying the expence of a married ftate: but heis
allowed to retain out of it her funeral charges, becaufe thefe are expended
after the marriage is diffolved ; and the fums he had applied towards the
payment of the debts contrated by herfelf before the marriage, Feb. 23.

. 1681, Gordon. 'The hufband is accounted a bona fide pofleflor, with refpect
to what he has confumed of his wife’s moveables, on the faith of his right,
while the marriage fubfifted ; for which therefore he is not accountable,
Dirlet. et Sten. v. Fus mar. Where things cannot be reftored on both fides
to their former ftate, it would be inconfiftent with equity, and with the
fpirit of the law, to reftore one party and not the other. Hence, an in-
feftment granted by the hufband for the wife’s jointure was found to fub-
fift, though the marriage diffolved within the year, as a fecurity for the
repayment of her tocher, July 20. 1664, Petric.

40. Prefents made on occafion of the marriage to the new-married pair,
by the friends on either fide, are underftood to be abfolute gifts, not fetter-
ed with any tacit condition of return ; and therefore, though the marriage
fhould be diffolved within the year, fuch prefents are not reftored to the
donors, but are divided equally between the {furviving {poufe and the re-
prefentatives of the deceafed, Fan. 14. 1679, Wauch. But if from the na-
ture of the prefent it {hall appear, that it could be intended for one of them
only, it goes entirely to that party for whofe ufe it is prefumed to have
been given, Nov. 14. 1710, Dewar. In like manner, the prefents made
by the hufband himfelf to the wife at the marriage, whether of f{ubjects
properly paraphernal, or of ¢common goods, ought not to be reftored, at
whatever time the diffolution may happen ; but muft either remain with
her, in cafe fhe be the furvivor; or, if the marriage fhall diffolve by her
death, go to her executor. If aliving child has been procreated of the
marriage, who was heard to cry, the marriage, though it hath been dif~
folved within the year, is as effeGual to all purpofes as if it had fubfifted
beyond it. The crying of the child is, in Lord Stair’s opinion, the only
legal evidence receivable by the judge of its being born alive, 4. 1. . 4.
§ 19.5 . 2. . 6. § 19. that the matter may not be left to the uncertain con-
jeGtures of thofe who are prefent at the birth. And though the do&rine of
the Roman law feems fully as confonant to equity, and to the analogy of
ours in other cafes, (as to which vid. infr. b. 3. . 8. § 96.), which admits
of other circumitances, provided they be equally pregnant, in proef of
that fa@, 1 3. C. De pofth. bered.; yet in this particular the court of feflion
has departed both from the reafon and the authority of that law, and by a
recent decifion, Fuly 1765, Dobie, has confidered a child which by both
parties was admitted not to have come to proper maturity, and was not
heard to cry, as a feetus, or untimely fruit of mifcarriage, rather than a
child.

41. If the marriage hath been diffolved by death after year and day,
the furviving hufband becomes the irrevocable proprictor of the tocher;
and the wife, in cafe the furvive, is intitled to all the provifions fecured to
her in that event, whether legal or conventional. Where the interefts of
the married pair have not been fixed by marriage-articles, fpecial rights a-
rife, by the difpofition of the law itfelf, to the furviving {poufe, whether
hufband or wife, and to the iffue of the marriage. The intereft of the fur-
viving hufband in the heritable eftate of the wife is called the courtefy; and
that of the furviving wife in the hufband’s heritage, her ferce. A particu-
lar fhare of the goods in communion falls to the furviving wife, in virtue
of her jus relicte, and another to the children, either in the right of /legitin:,
or as next of kin; all which fhall be explained in their proper places. As
the widow has, upon the hufband’s death, no prefent fund for the fubfift-
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ence of herfelf and her family, fhe has a claim againft her hufband’s repre-
fentatives for alimony, from the day of his death, to the firft term of pay-
ment of her provifion, whether legal or conventional; the meafure of
which is to be afcertained, not by the extent of that provifion, but
by the hufband’s quality and fortune, and the number of fervants left
by him in his family when he died, Fuly 15. 1713, Cred. of Scot;
Home, 76. She has alfo a legal claim to mournings for her hufband, fuita-
ble to his quality, where his eftate or rank requires mourning in point of
decency, Fuly 7. 1675, Wilkie. And in the cafe of a pofthumous child, fhe
may recover from the hufband’s reprefentatives the expence incurred by her
on occafion of the birth or baptifm of the child, Now. 10. 1671, Haftic,
But none of thofe articles, not even the laft, can be claimed, if her huf-
band, lethis ftation be ever fo high, hath not left a fufficient fund for the
payment of all his onerous creditors. Where the wife furvives, the para-
phernal goods continue her property, and cannot be attached by the huf-
band’s creditors. If the wife die firft, they go to her children, or her other
next of kin. .

‘42. If a marriage fhall fubfift for a year, and part only of the day next
enfuing the year, all deeds granted in contemplation of the marriage fub-
filt, Feb. 25. 1680, Waddel. 'Which arifes, not {fo much from the favour of
marriage, the only reafon afligned in that decifion, as from the legal mean-
ing of the expreflion year and day : for where any right is to be completed,
or a& to be performed, within a year, of which many inftances are to be
met with in our law, a day is generally adjected to the year, 1661, c. 62.;
1695, ¢. 24. &c. in majorem evidentiam, that it may appear with the greater
certainty that the year itfelf is completed; and therefore the running of any
part of the day next after the year hath the fame effect as if the whole day
wereelapfed. The difputes which might {pring from the diffolution of a mar-
riage within the year, are now, for the moft part, prevented by a claufe in
the marriage-contrad&, ftipulating, that the interefts of the two {poufes
thall continue in full force, though the marriage thould be diffolved before
the year, without a living child. ——Hitherto of the diffolution of mar=~
riage by death. ~ .

43. A marriage which is null from the beginning, and may be declared
{o by a fentence of the proper court, (inftances of which have been men=
tioned, §2.7.), cannot be faid to be diflolved, becaufe it was never truly
contracted ; and as marriages in themfelves void can have no legal effeés,
every thing muft, on a declarator of their nullity, return bimc inde to its
former condition. Marriage, when it is lawfully conftituted, may be dif-
{folved, not only by death, but by divorce; which may be fued for, either
on the head of adultery or wilful defertion. Divorce is fuch a feparation
of married perfons, while they are both alive, as loofes them from the
nuptial tie, and leaves them at freedom to intermarry with others. Mar-
riage being by the canonifts numbered among the facraments, is account-
ed a bond fo facred, that no crime committed, or provocation given, by
cither of the parties, can diffolve it. Hence, though in the cafe of adul-
tery, the Canon law admits of a feparatio tor:, a feparation as to bed and
board, the nuptial tie remains ftill undiffolved, the parties continue mar~
ried, Lancel. Inft. jur. Can. I. 2. ¢. 16. § 9. and their intermarrying with third
parties infers bigamy. And even by the ufage of Scotland, neither adul=
tery, nor wilful defertion, are grounds which neceffarily diffolve marriage ;
they are merely occafions or handles, which may be laid hold of towards
obtaining a diverce: but if the injured party chufe to live on in a mar=
ried ftate, the marriage continues in full force. The pofition laid down in
general terms by Mackenzie, 5. £. § u/t. that after divorce the party guilty
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cannot marry, is ihconfiftent with the notion of divorce, which extin~
guifhes all the ties and obligations confequent on marriage. The adulterer,
therefore, being as effeGtually loofed by the divorce as the party injured,
may lawfully enter into a fecond marriage. This liberty is indeed a-
bridged by pofitive ftatute, 1600, ¢. 20. which, in the cafe of divorce on
the head of adultery, difables the party divorced from marrying him or
‘her with whom the adultery is faid, by the fentence of divorce, to have
‘been committed ; a doérine borrowed from the Roman law, £ 13. De bus
que ut ind.: but the guilty perfon is at full liberty to intermarry with any
other. The Canon law does not carry the reftraint {o far: it permits the
adulterer, after the marriage is diffolved by the wife’s death, to intermarry
with the very woman with whom he was guilty, except in the {pecial cafe
where the adulterers had contrived and been acceflory to the death of the
wife, Decretal. . 4. ¢.7. ¢c. 6.

44. Divorce may alfo proceed on wilful defertion, i.e. where either of
the {poufes, deliberately and without juft caufe, deferts or diverts from the
other, and thereby defeats the chief purpofes for which marriage was infti-
tuted. ~This ground of divorce is not only approved by St Paul, 1 Cor. vii.
15. but eftablifhed by ftatute, 1573, ¢. 55. which enacts, That where any
of the {poufes fhall divert from the other without fuflicient grounds, and
fhall remain in his or her malicious obftinacy for four years, the party in-
jured may fue the offender for adherence before the judge-ordinary ; and
if the defender difregard the fentence, the purfuer may apply to the court
of {feflion for letters of horning to enforce it. After this, the church is di~
reed to admonifh the defender to adhere; and if he fhall ftill continue ob~-
ftinate, the church-court is to proceed to excommunication ; which pre-
vious fteps are by the ftatute declared to be a fufficient foundation for a di-
vorce. Though the offending party muft by the words of this act have de-~
ferted four years before he can be cited in the preparatory procefs for adhe-
rence, the commiflaries, de praxi, admit that action, and even pronounce
fentence in it, upon one year’s defertion; judging it to be a fufficient com-
pliance with the injun&ion of the a&, if four years intervene between the
firft defertion and the decree of divorce. Though the ac makes no diftinc~
tion as to the judge competent, between the previous procefs of adherence
and fubfequent action of divorce; yet by the inftructions given to the com-
miflaries, 1666, § 2. and the practice immediately following, the jurifdic-
tion of the inferior commiffaries is limited to the previous procefs of adhe-
rence; the divorce itfelf muft be profecuted before the commiflaries of E~
dinburgh. It would feem, that the only perfons who can be fued on the
procefs for adherence, are fuch as continue within the kingdom 3 for thefe
alone are capable of receiving admonition from the church, and of incur-
ring, through their wilful obftinacy, the .cenfure of excommunication.
Aéion might perhaps be fuftained at the fuit of the innocent party againft
the deferter, though not refiding in this kingdom, upon evidence adduced
that the defertion was wilful, and that the defender left the kingdom, and
ftill remains abroad, from a deliberate purpofe of abandoning the conjugal

+ {ociety, left fuch wrong fhould be left without a remedy. But, on the o-
_ther hand, it may be fafely maintained, that without fuch evidence no ac-
tion for adherence would receive fupport, either from equity or the analogy
of law, againft perfons continuing abroad, even beyond the four years,
fince divorce is not founded either in the divine law or our own upon the
head of defertion, if it does not appear to be wilful. Tf a woman fhall con~
tra& with a fecond hufband, upon falfe intelligence that her firlt had died
abroad, that firft hath it in his power, upon his return, cither to take his
wife home to his family, or to fue for a divorce againft her on the head of
adultery ;
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adultery ; for bigamy ought, as to this queftion, to be accounted adultery :
but the woman, if fhe had probable grounds to believe her hufband dead,
is not fubjected to any criminal trial, upon an accufation, either of bigamy
or of adultery. _

45. It is a reafonable pracice, that in all a®ions of divorce, whether on
adultery or wilful defertion, the purfuer muft {wear, that the a&ion is not
carried on by collufion ; otherwife parties, contrary to the firft law of mar-
riage, might at pleafure difengage themfelves from that facred tie by their
own confent. Upon this ground, cohabitation by the injured party, after
being in the knowledge of acts of adultery committed by the other {poufe,
if it has not been conftrained by force or menaces, imports a pafling from
or forgivenefs of the prior injury, and is therefore fufficient to elide any
action of divorce that may afterwards be purfued upon thofe injurious aéts,
July 15. 1681, Watfon. A proof of collufion, where it has not been brought
till after the decree of divorce, can hardly have the effeét to fet afide the
prior decree as to the divorce itfelf ; but it ought to fave the intereft of cre-
ditors from being affeted by fuch collufive devices, z.e. the wife will not
be put in prefent pofleflion of her terce or jointure, in confequence of the
decree, {o as to exclude the hufband’s creditors from the fund of their pay-=
ment ; or if the hath already obtained pofleffion, fhe may be obliged to give
it up.

46. The legal effects of divorce upon defertion, are defined by the aforefaid
adt, 1573, ¢. 55. in thefe words, *‘ The party offending fhall lofe the tocher,
““ and the donationes propter nuptias.” The Roman law, from which this a¢ is
borrowed, Nov. 117. ¢. 8. § 2. defcribes donationes propter nuptias to be that
{um or fubjeét which-is given by the hufband, either in remuneration or in,
fecurity of the tocher ; which, when applied to our law, muft fignify the
provifions granted by him to the wife, in confideration of the tocher given
by her or her friends to the hufband. The meaning of the a@, therefore,
1s, that the offending wife not only lofes her tocher, which is in that cafe
to be retained by her hufband, but forfeits her donationes propter nuptias, all
. the provifions which would otherwife have accrued to her in the event of her
furvivance ; and wice wer/a, the hufband, if he be the party offending, not
only lofes the tocher, or, in other words, muft not only reftore to the wife
the fum he received in the name of tocher, but he is alfo bound to make
good to her all the provifions in her favour, as well legal as conventional ;
{o that the hath immediate accefs to them upon the decree of divorce, tho’
ncither the legal provifion of terce, nor the conventional ones fecured by
marriage-articles, are, in the common cafe, due to a wife, till the actual
death of her hufband j fee March 21. 1637. La. Manderfion.

47. Some writers interpret this ftatute, as if the lofs of the tocher rela-
ted only to the offending wife, who, by her defertion, forfeits it to the
hufband ; and that confequently the hufband, where he is the guilty par-
ty, is not obliged to reftore it to his injured wife, Wallace, Inft. b. 4. t. 13,
'§287. But the ftatute thus explained would be moft unequal: for it ap-
pears irreconcileable to juftice, that the offending wife fhould be punifhed.
with the lofs of her tocher, which is generally het all, without receiving
the leaft confideration in its place, while the offending hufband, though he
fuffers the immediate lofs of the provifion fecured by him to the wife, is al-
lowed to retain to himfelf the tocher, which is the valuable confideration he
received at the marriage in place of that provifion.

48. By the opinion both of Lord Stair, &. 1. . 4. § 20. and Bankton,
b. 1. t. 5. § 134. which is ftrongly founded on analogy, the fame penalty
Lies againfl the offending party in a divorce for adultery, that the a& 1573
has impofed on thofe that are divorced on the head of wilful defertion, a-

greeably
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greeably to the Roman law, 4. Nov. 117.; and the court of feflion, in the
late cafe of Mr Juftice, Aug §. 1761, pronounced judgement conform-
ably to that opinion by their firft interlocutor; but on a reclaiming bill,
it was decided, that the offending hufband, in a divorce for adultery,
was not bound to reftore the tocher, in regard that it had been fo fixed by
an uniform tra& of old decifions, partly obferved by Sir J. Balfour, and
partly recovered from the records,

L. Of the Relation between Parents and Children.
49. AFTER having explained the rights and duties of hufbands and

wives confequent on marriage, the relation of parents and children falls
naturally to be handled. The moft ufual divifion of children is into lawful
and unlawful. Lawful children are thofe who are either procreated in mar-
riage, or who are afterwards legitimated or made lawful. All children
born in wedlock, z.e. born of a mother who at the time of the conception
was lawfully married, are prefumed to have been begotten by him to whom
the mother was married, according to the rule, Pater eff quem nuptie demon-
Sirant 5 and confequently to be lawfully begotten children. This legal pre-
fumption may doubtlefs be over-ruled by a contrary proof; but the favour
of marriage is fo ftrong, and the fecuring of the point of legitimacy fo
important to fociety, that it canneot be defeated, but by dire&t evidence
that the mother’s hufband could not be the father of the child. Though
therefore it thould be proved, that the wife was engaged in a criminal cor-
refpondence with a ftranger for fome tract of time together, and that her
hufband and the lived in feparate houfes during that whole period, the pre-
fumption for the legitimacy of the children ftands good, becaufe thofe facts
do net infer an abfolute impoflibility that the mother’s hufband could be
their father. The canonifts however maintain, that the concurring tefti-
monies of the hufband and wife, denying upon oath the child to have been
procreated by the hufband, fufliciently elide the legal prefumption, Decre~
tal. I. 4. t.17. c. 3. ; which do&rine‘is adopted by Craig, [b. 2. dieg. 18. § 20.
and by Stair, b. 3. #. 3. § 42. But it is an agreed point by all writers, that if
either of the two have, before making fuch oath, acknowledged the child as
lawful, there is a right acquired to him by that acknowledgement, which
is not to be redargued by any pofterior teftimony to the contrary, Decretal.

L2.t 19. c. to.; Cr. ibid.
so. The two principal grounds upon which this prefumption may be
defeated, are the hufband’s abfence from the wife, and his frigidity or im~
potency, becaufe either of thefe exclude all poflibility of the child being
procreated by the hufband. Impotency is of moft difficult proof'; and few
or no inftances have occurred in this kingdom of queftions either of di-
vorce or of baftardy upon that medium. As to baftardy on the head of
abfence, the great difficulty is, to fix the precife period of time backward
. from the birth of the child, at which, if the hufband be abfent from the
wife, the child is to be deemed unlawful. The folution of this doubt de-
-pends on two queftions, more proper for the difcuflion of phyficians than
of lawyers, viz. What time is neceflary for the production of a living child ?
and, How long a woman may continue pregnant before her delivery? As
to the firf,, Hippocrates, in his treatife De feptimeftr: partu, and the Roman
law upon his authority, have pronounced fix months as the mmnimum, 1. 12.
De flat. bom.; that is, fix folar months, as itis explained L 3. § 12, De
Ju. et leg. brr. But our fupreme court have, from the favour of legitimacy,
adjudged, that to fix baftardy on a child, the hufband’s abfence muft con-
tinue till within fix lunar months of the birth. As to the fécond, a child born
after
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after the tenth month is accounted a baftard, 4./ 3. § 11. The proof of
abfence muft be {pecial and pregnant. It is not indeed required by our u-
fage, as it is faid to be by that of our neighbours of England, that one of
the {fpoufes muft have been out of Britain; but the diftance between them
ought to be fo great, as to carry full evidence with it, that they could not
‘have cohabited during the whole time libelled, §t. 8. 3. ¢. 3. § 42.

51. All children born of a woman who was not married at the time of
her conception, are unlawful, otherwife called natural children, or baflards ;
and confequently are intitled to none of the civil rights conferred by law
on thofe who are procreated in marriage ; of which rights wid. mfr. b. 3.
¢. 10. As all marriages reprobated by law, whether on account of bigamy,
or propinquity of blood, are utterly null, the iffue of them muft be illegi=~
timate, in the fame manner as if they had been born out of wedlock, §12.
Infi. de nupt. ; but if either of the parties were, at the time of the marriage,
ignorant of the near relation they ftood in to one another; or of the prior
-marriage, the bona fides of that party, though it could not make the mar-
iage lawful, had by the Canon law the effect of legitimating the iffue, pro-
-vided the marriage labouring under the nullity had been folemnized in the
face of the church; Decretal. 1. 4. t. 17. c. 14. Craig is of opinion, Xb. 2.
dieg. 18. § 18. that fuch of the children as are procreated after both parties
have come to the knowledge of the fa¢t which made the marriage unlawful,
are to be reputed baftards ; but that the ignorance of any one of them ought
to {fupport the legitimacy of the children-begotten prior to the decree by
which it is declared void, becaufe till then none of the {fpoufes ought to de-
cline the conjugal duties, /b. 2. digg. 18. § 19. When it is faid, that thofe
‘children are baftards who are born of a mother whofe marriage with the
father was unlawful, Lord Stair, &. 3. #. 3. § 42. underftands that expref~
fion in a limited acceptation, of marriage forbidden by the divine law, ex.
gr. marriage within the forbidden degrees, or that which is contracted
while either of the parties ftands already married ; and from thence con-
cludes, that marriage between the adulterer and adulterefs, after the diffo-
lution of the former marriage by divorce, does not fix baftardy on the iflue,
notwithftanding the ftatutory prohibition, and penalty annexed to fuch
marriage, by 1600, ¢. 20. As to the confequences of this doctrine with
refpe& to the legal rights of fucceflion competent to fuch iffue, wid. anfr.
b. 3. t. 10. § 6.

52. Legitimated children are thofe who were born baftards, but have af«
terwards been made lawful. By the Roman law, children were thus legi-
timated, either by letters of legitimation from the Sovereign, at the defire
of their natural father;, who had no iffue lawful, Nov. 89. ¢. 9. of which
afterwards, &. 3. ¢. 10. or by the fubfequent intermarriage of the mother of
the child with him by whom it was procreated. This laft kind, though it
was not received by our moft ancient cuftoms, Reg. Maj. I 2. ¢c. 51. § 2. 3.3
Cr.lib.2. dieg. 18. § 8. has been adopted into our law for fome centuries paft,
and intitles the children fo legitimated to all the rights of lawful children :
and confequently, if they be fons, they exclude, by their right of primoge-
niture, the fons procreated after the marriage, from the fucceffion of the fa-
ther’s heritage, though thefe fons were lawful children from the birth. The
fubfequent marriage, by which this fort of legitimation is effe¢ted, is by a
fiction of the law confidered to have been contracted when the child legi-
timated was begotten ; and confequently no children can be thus legitima-
ted, but thofe who are procreated of a mother whom the father at the
time of the procreation might have lawfully married : if, therefore, either
the father or the mother of the child were at that period married to another,
fuch child is incapable of legitimation. It is a hard doctrine which is main-

Vour. 1. ' E e tained
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tained by Voet, Comment. tit. De concub. § 11. that legitimation by a fubfe-
quent marriage has full effe®, even to the prejudice of the children of a
marriage intervening betwixt the procreation of the baftard, and the fub-
fequent marriage by which that baftard was legitimated. Put the cafe, that
a perfon, after the death of his wife, who left behind her a lawful fon of the
marriage, intermarries with a woman by whom he had a baftard fon prior to
his firft marriage: the baftard, being thus legitimated, excludes, according
to this opinion, by his right of primogeniture, not only his brothers by
the full blood, procreated after the marriage of their parents, but the fon
of the father’s firft wife ; who, though he was indubitably at his birth his
father’s only lawful fon, is neverthelefs by this laft marriage, without
the leaft fault imputable to him, deprived of the right arifing from his
primogeniture, by an a& of his father to which he never confented. But
the contrary opinion is more agreeable to the analogy at leaft of the Ro-
man law, 4. Nov. 89.c. g.; and. it would feem, that that kind of legiti-
mation is fufficiently favoured, when it puts the baftard in the fame con-
dition, in a queftion with his brothers by the full blood, as if the father
had been acually married to their common mother at the time of his pro-
creation, though it fhould not have effes with regard to third parties,
which tend fo much to weaken, and muft fometimes render quite elufory
the ftipulations by which brides fecure their own and their childrens rights
in marriage-contracts. ‘

53. Parents lie under the firongeft obligations, from nature itfelf, to
take care of their iffue during their imperfe& age, infr. § 56.; in confe-
quence of which, they are vefted with all the powers over them which are
neceflary for the proper difcharge of their duty. This parental power or
authority is chiefly difcovered in the father, whom nature has conftituted
the head of the family, and who in that characer has the fole and abfolute
right of directing whatever concerns the perfons of his children under age,
of exercifing that degree of difcipline and moderate chaftifement upon
them which their perverfenefs of temper or inattention calls for, and of
ordering every thing relating to their education, or the improvement of
their minds. He is intitled to all the profits accruing from their labour
and induftry, while they continue in his family, or are maintained by him
at bed and board, St b.1.% 5. § 6. 8. But even then the children are
capable of receiving donations, either from the father himfelf, or from o-
thers,. which thereby become their own property. Children who get a fe-
parate ftock from the father during their minority, for carrying on any
trade or manufacture, or fetting up a feparate employment by themfelves,
even though they fhould continue in his family, may be faid to be eman-
cipated or forisfamiliated, in fo far as relates to that ftock ; for the whole
profits arifing from it are their own : but if the profits arifing from fuch
employment fhall be fufficient for their {ubfiftence, the father is not obliged
to maintain them in his family at his own expence, but may article with
them for the payment of board. Forisfamiliation, when underftood in
thisfenfe, is alfo inferred by the child's marriage, or by his living in a
{eparate houfe, with his father’s confent or permiflion, St 4. 1. 2. 5. § 13.

54. A father is, in confequence of thofe powers, the natural guardian,
or, as we exprefs it, adminiftrator-in-law for managing the eftate belong-
ing to his children during their minority ; not only their tutor while they
are pupils, but their curator after they become puberes, till their perfeét
age. That the father was tutor-in-law to his iffue, was never doubted ; for
he muft neceflarily have that authority himfelf over his pupil children,
which he can devolve on others after his death : but becaufe fathers could
not, by our former law, name curators for their children paft pupillarity,

nor
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{(nor indeed can at this day, except in lege pouflie, 166, ¢.8.), fome
have held, that a father was not curator to his child : but the contrary was
adjudged, Dirlet. 55. 'This right of legal adminiftration is not limited to
the fubjes gifted to the children by the father, but extends to every eftate
which they may get from others; either by donation or fucceflion ; for the
relation of a father lays him under a natural tié to look after whatéever be-
longs to his iffue, till they are capable of managing it themfelves. Hence,
though minors who have attained the age of puberty, may, with the fa-
ther’s confent, name curators for the management of an eftate properly
their own ; yet the nomination, if the father fhall éppofe it, cannot pro~
ceed, July 14. 1681, Bartholomew. Minor children may however have o=~
ther curators than the father, without his confent, in the following cafes.
Firft, Where the child has a claim againft the father, the judge will of courfe
authorife a curator ad lites to maintain the fuit againft- him. 24%, Where
a child has an eftate left to him by a ftranger, exclufive of the father’s ad-
miniftration, and no curator for the management of it is hamed in the
grant, the judge muft, from the neceflity of the cafe, name, not the father,
but another curator to look after it; becaufe every proprictor may bequeath
or devife his own property under fuch reftrictions as he fhall judge pro-
per.  3dly, The father’s right of legal adminiftration to his daughter is,
upon her marriage, transterred from him to the hufband, who is by our
law intitled to the legal curatory of the wife.

55. The father’s adminiftration is reftrited, with' us, to fuch of his
children as continue in family with himfelf; and a child is, as to this
queftion, held to continue in his father’s family, though he fhould refide
elfewhere, if he earns not his livelihood by his own induftry and labour,
independent of any aid from the father; fee Dirlez. 31.5 Dec. 7. 1666, Mac-
kenzie. It 1s the father alone who is adminiftrator-in-law to his children ;
the father’s father has no title to the office, upon the predeceafe of the im~
mediate father, Harc. 713. This right requires no cognition or fervice to
complete it, but arifes 1p/0 jure from the relation in which the father ftands
to his child. And becaufe fathers are, from the affeGtion ftamped by na+
ture itfelf upon that relation, prefumed to-a& to the beft of their power
for their childrens intereft, the obligations arifing from their right of ad-=
miniftration are not near fo ftrong; as thofe which we thall foon learn are
impofed, in the common cafe, on proper tutors and curators. They are
under no neceflity to take the oath de fideli adminiftratione, nor to give fecu-
rity that they {hall account for their management; unlefs where, from the
lownefs of their circumftances, the child’s property may be in danger,
Feb. 12, 1633, Govan. They are not obliged to make inventory of the
child’s eftate; nor are they liable for omiffions. This office of legal admi-
niftration being a right properly civil, can be exercifed on fuch children
alone as are procreated in lawful marriage. A father therefore cannot be
adminiftrator-in-law to his baftard fon, becaufe a baftard hath, in the
Jjudgement of law, no father. The decifion brought by fome writers in
fupport of the contrary opinion, March 17. 1624, L. Touch, proves no
more, than that every perfon; whether father or ftranger, who makes 2
donation to a minor, is prefumed to referve the adminiftration to himfelf
during the minor’s lefler age. The power inherent in a father, of naming
to his iffue tutors and curators, whofe office does not commence till after
his own death, falls to be explained under the next title, Lord Stair feems
to affirm, that the father may, even after the childrens majority, compel
them to live in his family, and contribute their labour towards his fervice,
b. 1.t 5. §13.; butit is the more general opinion, and better founded in
nature, that the compelling power of a father over his iflue, lafts only

) till

e
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till they arrive at perfe&t age; and that they are from that period their
own mafters in every refpedt, and continue no otherwife obliged to him,
but by the bonds of duty, affe¢tion, and gratitude, which no length of
time, nor ftation of life, ought to diffolve, or even flacken. Yet where a
child is fatuous or furious, the fame grounds of natural law which intitle
the father to be his child’s legal adminiftrator while he is minor, intitle
him alfo to the office of curatory after his majority, during the continu-
ance of his diftemper, mfr. ¢. 7. § 49.

56. As to the duties of a father towards his children, from which du-
ties all his powers over them are truly derived, he is obliged to preferve
and prote them during their nonage; to provide them in bed, board,
and cloathing, and all the neceflaries of life ; and to give them an educa-
tion fuitable to their rank, in their younger years. Nor is this obligation
merely natural ; for if they refufe to difcharge it, they may be compelied
to performance by the civil magiftrate, according to their ftatien of life,
and the meafure of their fortune, /. 5. § 1o.12. De agn. &b. It is not li-
mited to the father alone ; though he, as the head of the family, and as
the fole manager of the goods in communion, is bound moft directly,
and in the firft place: butin default of the father, who 1s the afcendent n
the firft degree, either through death or incapacity, the burden of main-
taining the children falls upon his father, or the childrens paternal grand-
father, and fo upwards upon the other afcendents by the father; and
failing thefe, upon the mother, and the afcendents by her, Feb. 23. 1666,
Children of E. Buchan. And though a grandfather is not, in the common
cafe, obliged to maintain any of the iffue of his daughter; becaufe
daughters are by marriage transferred from their father’s family to that
of the hufband, / 8. eod. ¢.; yet the law makes him liable fubfidiar:?, in
every cafe where thofe who are more dire¢tly obliged become indigent,
ihid. Parents are not, however, bound to give their children a feparate
alimony, that is, to maintain them in a houfe by themfelves: it is e-
nough that the father, or other parent, offer to entertain them in his own
family ; unlefs he fhall, by his harfh treatment of them, forfeit his right
to that alternative, Fuly 30. 1734, Hepburn; fee K. 27.; in which cafe, the
judge will ordain the child to be taken from the father’s cuftody, and
decree a reafonable fum for his maintenance. As foon as the children
can f{ubfift by their own labour or induftry, the obligation ceafeth, 4./ 5.
§ 7.; for he who can earn his own bread, has no right or claim of main-
tenance from another: and upon this ground a father may exa& board
from a child who enjoys a feparate eftate of his own. But the obligation
which lies on parents to maintain their indigent children is perpetual ; in-
fomuch that though the parent himfelf {hould be reduced to neceflitous
circumitances, yet, as long as he keeps houfe, he is obliged to give the
{ame entertainment that he takes to himfelf, to fuch of his children as have
not fufficient funds for their own fubfiftence, Fan. 13. 1666, Dick. Parents
are thus bound to maintain their iflue, though the relation fhould be merely
natural ; not only the mother, who is always certain, d. /. 5. § 4. but
likewife the father, if he hath either acknowledged the child for his, or
may be prefumed from other circumftances to have begotten him. It does
not feem fixed in general how long parents are bound to maintain their
natural children: 1n the cafe of a gentleman, the obligation was found to
continue till the child was fourteen years of age, New (oll. ii. g7.

57. In confequence of this obligation, an action lies againit the father
for the price of goods given upon credit to his child, if they were fuitable
to his fortune, though he thould not be living in family with his father,
New Coll. ii. 119. unlefs he bring proof that he gave the child a {eparate al-

lowance
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lowance to provide for himfelf, or that the child was provided aliunde. Nor
is it neceffary, in fuch cafe, for the thopkeeper or tradefinan to confult the
father beforehand, or to demand from him a warrant to furnifh the child
upon credit for what he calls for, Jan. 20. 1672, Wallace; Fount. Fan. 14.
1698, Hopkirk. This obligation for maintenance is reciprocal between pa-
rents and children; and hath as ftrong effe@s againft the laft as the firft;
for the tie of piety and gratitude, by which nature hath bound children;
when they have a fund fufficient for it, to maintain their indigent parents,
is fupported by the civil fanction, 4. L 5. § 1. 2. 15.5 L alt. § 5. C. De bon.
que liber.; July 20. 1710, Brown.

58. A father is not barely bound to maintain his children during his
own life ; he ought {o to provide for all of them, that they may be able to
live comfortably after his death: it is therefore his duty, either to make
over by a deed inter wivos, or to bequeath to each of them by teftament,
fuch a patrimony or provifion, in land, money, or other fubjeéts, as is
fuitable to his circumftances. This duty is however one of thofe which is
left entirely upon the confcience, without being enforced by any civil fanc-
tion ; and therefore, if the father neglet to grant provifions to his young-
er children, that obligation is not, upon his death, transferred againft his
heir.  But the obligation to maintain the younger children is, by the ufage
of Scotland, juftly continued after the father’s death, if he was proprietor
of aland-eftate, and is transferred againft the eldeft fon or heir; who, as
reprefenting the father, muft maintain thefe his younger brothers and
fifters : for the right of primogeniture, which intitles the eldeft fon to the
father’s whole heritage, exclufive of the other children, would be moft ini=
quitous, if it were not charged with the alimony of the younger brothers
and fifters, where the father has left them unprovided. ———Here an’ obfer~
vation may be made by the way, (though it does not dire@ly concern the
relation between ‘parents and children), thatin queftions about the conti-
nuance of the burden, as thus transferred after the father’s death againft
his heir, a reafonable diftin&ion is made in our pra@ice between the ali-
mony due to brothers and to fifters. 'The heir is bound to maintain his
younger brothers, only until their majority, becaufe they are prefumed
.capable, after their perfect age, of earning a livelihood to themfelves by
bufinefs or employment. But fifters muft be imaintained till their mar-
riage; becaufe the daughters of gentlemen can do as little for themfelves
after as before majority, till they get a hufband to provide for them,
Home, 114. In perfons of lower rank, the obligation to maintain the
fifters lafts no longer than till they are fit to be put to an employ-
ment, or to enter into fervice. By the law of nature, confidered abftraét-
ly, the eldeft brother is not obliged to maintain a younger while the mo-
ther is alive, who is more dire¢tly debtor in that obligation : yet in the
cafe of an eldeft fon fucceeding to the whole heritage of his father, the right
of primogeniture is juftly charged with the maintenance of all the younger
children of him to whom that eldeft fucceeds as fole heir; and the mother’s
jointure is confidered as no more than a fuitable provifion for herfelf,
Home, 114. This obligation upon an eldeft fon to maintain his brothers
and fifters, hath place only where he takes an eftate as heir to his father :
if he does not fucceed to or otherwife reprefent him, he is not fubje to
any fuch claim of alimeny.

59. lt were to deviate from the proper fubjeét of this treatife, to enter
into a particular detail of thofe natural obligations between parents and
children which feldom receive fupport in any country by pofitive law;
ex. gr. the honour and obedience due by children to their parents, But we

Vou. L, Ff fhall
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fhall afterwards learn, that fome groffer breaches, even of that duty, may,
by our law, be brought under the cognifance of the civil magiftrate.

TIT. VIL

Of Minors, their TFutors and Curators; and of the Relation
between Mafter and Servant.

L. Of Minors, their Tutors and Curators.

)ErRsons who, from the want.either of years, or of the exercife of rea=
fon, cannot condu¢t themfelves, or manage their eftates with difcre-
tion, and who have loft their father, who was their natural guardian, Jupr.
2. 6. § 54. are made the {pecial object of the protection of the law in every
country, and are furnifhed with proper guardians, till their perfe& age, or
their return to a found judgement. And firft, of thofe who ftand in need
of guardians on account of their leffer age. The Roman law takes notice
of feveral ages, as infancy, theage next to infancy, the age next to puber-
ty, puberty itfelf, and majority : ‘and though the law of Scotland makes
{ome difference in each of thefe, the ftages of life principally diftinguithed
with us are only three, pupillarity or pupilage, puberty or minority, and
majority. A child is in pupilage from the birth till the age of fourteen, if
a male, and till twelve, if a female. Minority begins where pupillarity
ends, and continues till majority; which is, by our law, the age of twen-
ty-one years, both in males and females. But minority, when made ufe
of in a larger fenfe, includes all under age, whether pupils or puberes.
The guardians who are intrufted with the care of minors, get the name ei-
ther of tutors or curators. Tutory, from fueri; is a power and faculty to
govern the perfon, and to manage the eftate, of a pupil; that is, of one
whe hath not yet attained the age of puberty. Curatory, from cura, is
the power of managing the eftate, either of a minor pubes, or of a'major
who is incapable of acting for himfelf through a defect of judgement.

2. In the doéirine of tutors; the law of Scotland nearly refembles the
Roman; moft of the variations between the two arifing from the different
general contexture of the two fyftems. With us tutors are either tefta-
mentary, otherwife called nomnate, or of law, er dative ; which divifion is
analogous to the tutores teflamentari, legitimi, and dativi, of the Romans.
A tutor-teftamentary is he whom the father names tutor to his child, either
by teftament, or other writing which fufliciently indicates his will. The
right of nomination was, by the Roman law, founded {olely on the patria
poteftas; and by ours alfo it is an effe@ of the natural guardianthip inhe-
rent in the father, of his child’s perfon and eftate; for the effeés of that
right are not wholly extinguithed by the father’s death. It includes a
power of naming perfons who may look after what concerns his child du-
ring his pupilage, after death fhall have putan end to the father’s own admi-
niftration. The right of naming teftamentary tutors is neither competent
by the Roman law, nor by ours, to any but fathers: a grandfather there-
fore, as he is not adminiftrator-in-law to his grandchild, f{o neither can he
name tutors for him, even though the immediate father be dead, fipr. 1. 6.
§ §5. As every proprietor can difpofe of his property, under fuch limita-
tions as he fhall judge proper, a mother, or any {tranger who devifcs an e-
ftate to a pupil, may name one to manage it during the child’s pupilage :
but though fuch nominee gets the name of a tutor, /. 4. De ref. tut. the
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appellation is improper; for he has no power over the pupil’s perfon; and
even his right of adminiftering the eftate is limited to the {pecial fubject de~
vifed by the deceafed. Such pupil may therefore, notwithftanding that no-
mination, be put under the power of a proper tutor, who hath a right to
defend his perfon, and manage his other property. The nomination: of tu-
tors by a father being entirely pendent on his will, may, like a tefta-
ment, be altered at his pleafure, in the very laft moments of life, £ 8. § 3.

. De tefl. tut.  Nay, it retains its ambulatory nature, though it thould be in-
grofled in a deed inter vivos which is in itfelf irrevocable, ex. g7. in an abfo-
lute difpofition. A father is not limited in his nomination to any number
of tutors ; he may appoint one, or two, or more, as he judges beft.

3. Teftamentary tutors are juftly preferred before all others ; becaufe the
father’s exprefs will, declared by his nomination, ought to prevail over his
prefumed will, upon which the office of tutor of law is entirely grounded.
Hence the rule of the Roman law, That as long as a tutor-teftamentary
can be hoped for, there is no room for any other fort of tutor. Though
therefore teftamentary tutors fhould not have for many years moved the
leaft ftep, importing the acceptance of the office; yet fo foon as they ac~
cept, they exclude the tutor of law, though he fhould have a&tually ferved
himfelf tutor, and entered upon the management, Dec. 17. 1631, Auchter-
fony.  Upon this ground alfo, the father’s nomination is {fo favourably in-
terpreted, that though one or more of the tutors-teftamentary fhould lie
under a legal incapacity, yet if there are others in the nomination whe can
lawfully exercife the office, the perfons incapable are held pro non adjectis, as
if they had not been named, and law fupports the nomination as to the
reft, Fuly 3. 1711, Baird. Hence, laftly, a teftamentary tutor is authori-
fed, by the nomination itfelf, to entér into the immediate exercife of his
office, without any form of law, and is exempted from making oath de fi-
deli adminifiratione.  And from the fame favour of law, he neither was by
the Roman law, nor is by ours, under a neceflity of giving fecurity rem
pupilli falvam fore, that he fhall juftly account for his management; be-
caufe the confidence which the father places in him by the nomination,
creates a prefumption, that he was well affured of his probity and diligence,
l.7.§ 5. C. Decurat. fur. Yetthe court of feflion fometimes ordain, ex
officio, teftamentary tutors to give fecurity, where there is ground to fu-
fpect either their honefty or their circumftances, Fount. Feb. 23. 1693, Count.
of, Callander.

4. If the father hath made no nomination of tutors, or if the tutors na-
med by him have not accepted, or if their nomination has fallen by their
death, or by a fupervening difability, there is place for a tutor of law, or
tutor-legitim; fo called, becaufe his right proceeds from the mere difpofi-
tion of law. As tutors of law may, after they have ferved tutors, in the
manner foon to be explained, and entered upon their office, be obliged to
quit it, upon the teftamentary tutors offering to accept, fupr. § 3. they
frequently make the teftamentary tutors parties to the fervice, that they
may then declare their option either to accept or to renounce; and if they
renounce, they cannot be afterwards admitted to the office, Fuly 6. 1627,
Campbell. By the ancient Roman law, the office of tutory-legitim devolved
on the next agnate, to the exclufion of cognates ; becaufe the next agnate
was intitled to the legal fucceflion, and it was to be prefumed that he who
had the profpe& of fucceeding to the pupil’s eftate, would be the moft care~
ful to preferveit, L 1. pr. De leg. tut. Agnates, in the fenfe of the Ro-
man law, were perfons related to each other through males only; the rela-
tion of cognates was connected by the interpofition of one or more females.
Thus a brother’s fon is his uncle’s agnate in the language of the Romans,

becaufe
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becaufe the propinquity is conne@ed wholly by males; a fifter’s fon is his
cognate, becaufe a female is interpofed in that relation, § 1. /nf. De leg.
agn. tut. But in our law-language, all kinfmen by the father are agnates,
though females fhould intervene; and thofe by the mother, cognates. Ju-
ftinian abolifhed fo entirely the diftinétion of the old Roman law between
agnates and cognates, that he admitted, both to the legal fucceffion, and
to the office of tutor of law, not only kinfmen by the father, though a fe-
male had been interpeied in that relation, but even thofe by the mother,
Nov. 118. ¢c. 4. 5. We in Scotland have fteered a middle courfe: for we
exclude from thofe rights all who, in our law-ftyle, are called cognates,
that is, all relations by the mother; but we admit all kinfmen by the fa-
ther, though they fhould not be agnates in the fenfe of the Roman law.
The tutor of law muft be a male agnate: for though a father or a magi-~
ftrate may appoint female tutors; yet, in the cafe of tutors-legitim, who
are marked out purely for the fake of blood, without regard to perfonal
qualifications, the law has thought fit to pafs by thofe whom nature {feems
to have formed for offices of a more domeftic kind. Hence a woman,
though fhe be next in fucceflion to the pupil in default of his own iflue,
cannot be ferved tutor of law to him.

5. Where there were two or more agnates equally near in blood to the
pupil, and of courfe equally intitled to the legal fucceflion, the Roman law
gave the office to all of them, /. g. De leg. tut.; but as the fucceflion of he-
ritage in males defcends only to one by the law of Scotland, though there
fhould be others equally near in degree, the office of tutor-legitim goes to
that one who would be heir at law to the pupil. By this rule, if we fhail
fuppofe, that, of three brothers, the fecond dies, leaving a child without
naming a tutor to him, the youngeft of the furviving brothers muft be fole
tutor of law to his nephew, becaufe he alone is his heir at law, This is
doubted, both by Mack. Obferv. en 1585, c. 18. and by Durl. v. Tutor, in
the {pecial cafe where the eftate of the deceafed, to whom the pupil had
fucceeded, was conqueft, i.e. acquired by himfelf, upon this ground, That
the legal fucceflion of conqueft afcends to the elder brother. But this
ground of doubt is improperly applied to the prefent queftion ; for though
the eftate was conqueft in the perfon of the deceafed, it becomes proper he-
ritage upon the fucceflion opening to the pupil, and {o-defcends after his’
death to his younger uncle, mfr. b. 3. ¢. 8. § 14. fince it is the fucceflion to
the pupil, not to the deceafed, that is to be regarded in this cafe. The
queftion appears more doubtful, Whether, where the whole eftate of the pu-
pil confifts in moveable fubjets, the tutory of law ought to devolve on
all the male agnates of the fame degree, as being equally intitled to the fuc-
ceflion of moveables, or upon him alone who could ferve heir-general to
the pupil on his death ? But it would {feem, that even in that cafe the heir-
general ought to exclude the others in the fame degree : jfir/, Becaufe none
of thofe other have a right to ferve heir at law, and our cuftoms admit of
only one tutor of law ; 2dly, Becaufe it muft create too much uncertainty,
and too frequent altercations, if the rule of preference were to vary accor-
ding to the different nature of the pupil’s eftate. Though minority ends
- by our law at twenty-one years of age, the age of twenty-five is exprefsly
required in tutors of law by 1474, c. §2. on account of the firmnefs and
maturity of judgement neceflary for the proper difcharge of that office :
but there is no fuch limitation in the appointing of tutors teftamentary or
dative, who may be received at twenty-one; probably frem a reafon fimi-
lar to that which has been afligned in the cafe of female tutors, Jupr. § 4.
in jin. The laft-cited ftatute, which requires the age of twenty-five in a
tutor of law, exprefsly enacts, That where the pupil has a younger brother,

the
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the tutory of law fhall not devolve upon him, but on the agnate next after
him, who hath attained the age of twenty-five, though farther removed in
blood from the pupil than his brother. 'When the next agnate was thus
under the age required by law, the Romans admitted of an interim curator
to be named by the magiftrate, till the agnate thould become capable of the
office, L 10. § 7. De exc. tut. ; which has given occafion to fome to affirm,
that, by our law likewife, the office conferred-on the remoter agnate of
twenty-five years of age by the act 1474, is but temporary, to continue
only till the pupil’s next agnate attain that age, who may then ferve tutor
of law, and exclude the other. But this do&rine does not appear agreeable
to the ftatute, which gives the office to the remoter agnate paft twenty-
five puré, under no limitation in point of time; whereas the curatory-da-
tive appointed in this cafe by the Roman law, was, in the nomination itfelf,
limited to a certain time of duration. , R

6. Where the next agnate is to undertake the office, he purchafes or ob-
tains a brief from the chancery, directed not to this or the other particu-
lar judge, butto any judgehaving jurifdi®ion, March 8. 1636, Stewart;
becaufe the ferving of the next agnate to the office, isa point which : truly
admits of no oppofition, and {o is juri/dictionis voluntarie. The judge is re-
quired to call a jury or inqueft of fworn men to inquire -into the following
heads : Firff, Whois the next male agnate of the full age of twenty-five,
and intitled to fucceed to the pupil on his death ? 24/, Whether that ag-
nate be attentive to his own affairs ?  3dly, Whether he is able to give fecu-
rity for the pupil’s indemnification ? and, 4thly, Who is the next cognate,
with whom the perfon of the pupil may be intrufted. Inquiry is, de praxi,
made by the jury only into the firft head. The agnate’s good ceconomy or
fitnefs to manage is prefumed, till- the contrary be proved ; the point of
fecurity in the third head is the proper province of the ¢lerk ; and the laft,
which relates to the next cognate, is left to the decifion of our courts of
law.

7. As to this laft head of the brief, it may be obferved, that though, by
the Roman law, the tutor-legitim, as well as the teftamentary and dative,
had the charge both of the pupil’s perfon and eftate ; * yet; by the ufage of
Scotland, the cuftody of his perfon hath been, in the cafe of a tutor-le=
gitim, committed to the mother, and in default of her; to the next cognate,
agreeably to the laws of the Majefty, /2. ¢. 47. § 4. from a juft fufpicion,
that he to whom a fucceflion is to open by the death of his pupil, will not
be overcareful to preferve a life which ftands in the way of that fucceffion.
But ftill the tutor-legitim has the direction of the pupil’s education, and of
the whole expence which is te attend his perfon. The mother, if the con-

tinue a widow, is preferred to the cuftody of the pupil, {6 long as the pupil
is infantie proximus, thatis, till he be feven years of age, and fometimes -
‘longer, according to circumftances. But fo foon as fhe intermarries with
a fecond hufband, the pupil may be taken from her, though fhe thould of-
fer to entertain him graris, Feb. 5. 1675, Fullarton ; and delivered over to
the tutor, if he be not tutor of law, and fo his immediate heir; or if he
be tutor of law, to the next cognate. The fecutity given by the tutor of law
upon his entry, muft be recorded in the books of that judge’s court before
whom he ferved ; and he ought to make oath de fideli. The inqueft’s ver=
dict or fentence, declaring the obtainer of the brief to be the next agnate,
mutft be retoured to the chancery, from whence the brief iffued ; and the no-
mination of the tutor, which follows on it, is of itfelf a fufficient title and
warrant for his adminiftration ; but he ought to give fecurity for his ac=
counting, before he aGtually enter upon the exercife of his office.
8. In default of tutors-legitim, there is place for tutors-dative; who were
Vor. L, Gg by
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by the Roman law named by the magiftrate, but with us, by the King a-
lone, as pater patrie, in his court of exchequer. Becaufe the tutor of law,
who is to be preferred to the office before tutors-dative, ought to have a
reafonable time to delibérate, whether he will ferve or not, no tutory-dative
can be given, till the expiring of a year from the time when firft the tutor
of law might have ferved. And this period commences differently, according
to different circamftances. A tutor of law may ferve immediately upon
the father’s death, if there has been no nomination of tutors, or if the no-
minees do not inftantly accept. If they accept, the tutor of law cannot
ferve, till the nomination falls either by their death or legal difability ; and
in the cafe of a pofthumous child, he may ferve immediately after the
child’s birth. The tutor of law is thus preferred before the tutor-dative,
becaufe he is prefumed, both from his proximity and hope of fucceffion, to
have a more hearty concern in the pupil’s affairs than any firanger. Hence,
though the tutor of law had not, within the year in which he ought to
have ferved, given fecurity, which is a duty incumbent on all tuters of
law, previoully to their entry, he excluded the tutor-dative, Fune 29. 1632,
Irvine. Nay, Steuart, An/. v. Tutors, is of opinien, that though the
next agnate had taken no ftep towards his fervice within the year, he might
oppofe a tutory-dative, and ought to be preferred to the office, if no excep-
tion lay againft his character and circumftances, andif matters were entire.

9. The form of pafling tutories-dative, is, by prefenting a fignature to the
court of exchequer; which, after it has been received by the Barons, and a
fmall compofition paid to the crown by him who offers it, is {tamped with
the King’s cathet, and then pafles by the quarter-feal; and not by the privy
feal, as Mackenzie affirms, § 5. 4. ¢ Of old, the fecurity given by tu~
tors-dative for their accounting, was recorded in the commiflary-books,
but is now in thofe of the exchequer; and when feveral tutors are appointed
‘by the gift, they are received as mutual cautioners for one another, The
oath de fideli hath not for a long time been exaced from this kind of tutors.
It would appear, that, by the former pratice, tutories-dative were npen
the matter granted of courfe to any who applied for them ; but, that pu-
pils may not fuffer by being caft upon the care of improper tutors, all gifts
of tutory are declared null by 1672, c. 2. ;- which pafs in exchequer without
fummoning the next of kin both by the father and mother, at leaft with-
out their confent to the gift, or their declaration that they have no objec~
tion againft the perfon applying for it.

10. That pupils may not be left entirely defencelefs, when they are with-
out a tutor or guardian of any kind, which frequently happens, if their af-
fairs are involved, a factor or fteward is in fuch cafe named by the court
of feflion, at the fuit of any kinfman of the pupil, for the management of
his affairs ; which faGor muft condu@ himfelf by the rules fet forth in the
adt of federunt Feb. 13. 1730 ; but that a& does not extend to the cafe of

".minors puberes, who can chufe curators for themfelves. '

11. Minors, after attaining the age of puberty, were prefumed to be pof-
fefled of fuch a degree of judgement and diferetion, that guardians could
not be impofed on them againft their wills, either by the Roman law, § 2.
Iuft. De surat. or by our former ufage; {o that they might, in every cafe, have
.affumed to them{elves the fole management of their affairs, if they had opi-
nion enough of their own capacity and prudence. But by 1696, . 8. itis
declared lawful to fathers, while they are in a ftate of health, or, as we u-
fually exprefs it, in /iege pouflie, to name curators as well as tutors to their
children ; which by the general opinion of lawyers they had no right to do
before that ftatute. Thus, by our prefent law, curators may be divided
into neceflary, who are impofed on the minor in confequence of the a&

1696,
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1696, and voluntary, whom the minor himfelf chufes for guardians with~
out compulfion. The minor; when he intends to put himfelf under the di-
rection of curators, mutft, by 1555, ¢. 35. raife and execute a fummons, ci-
ting at leaft two of the moft honeft of his kin perfonally, and all others
having intereft edi¢tally, at the head borough of the jurifdi®ion where the
minor’s lands lie, to appear on niné days warning before his own judge-
ordinary, to hear and fee curators given to him. At theday and place of
appearance, he offers to the judge a lift of thofe whom he propofes for cu-
rators. Such of them as are willing to undertake the office, muft fign their
acceptance, and give fecurity for accounting; and upon this proceeding,
an a& of curatory is extrated. It was adjudged, Fuly 23. 1674, Wallace,
that in order to the choice of curators, it behoved two of the next of kin
to be cited on the father’s fide, and two on the mother’s : and though Lord
Stair has by miftake given for the ratio decidendi, that the ftatute 1555 ex=
prefsly required the citation of that number of friends to every act of cu-
ratory, whereas it requires only two in whole ; yet the decifion may be ju-
ftified as agreeable to the fpirit of the ftatute, efpecially after the pafling
of a later one, 16%2, ¢. 2. which clearly requires the citation of the next of
kin, both on the fide of father and mother, at making up the minor’s in-
ventories. And from hence it is, that cuftom has now eftablifhed the re-
quifite taken for granted in the above decifion as neceffary. It would feem,
both from the narrative and the ftatutory part of the above-cited aét 1696,
that the choice of curators by the minor; cannot exclude from thé officé
thofe who are named by the father according to the dire@ions of that a&.

12. All perfons may be appointed either tutors or curators to minors, who
are fit for the management of an eftate, and are not debarred by law or
cuftom. Thutory, being accounted by the Romans officium wirile, could not
be exercifed by women, excepting mothers in fpecial cafes, tit. C: Quand.
mul. Married women are utterly difqualified for the office: for if it be;
as Juftinian reafons in a parallel cafe, a thameful confounding of names
and things, that the {fame perfon fhould be both tutor and minor, Z 5. C.
De leg. tut. ; it muft be equally abfurd, for one who is herfelf fubjeed to
the power or curatory of an hufband, to have another under her care and
tuition. But a father may name for tutors to his children, either his own
widow, or any other woman who is not married, vid. fupr. § 4. ; and fuch
nominee may lawfully exercife the office till fhe be wefita wiro; and no
longer, thougl the nomination thould exprefsly provide the contrary ; wid,
anfr. § 29. All children; under Popifh tutors or curators, are, by 1661, ¢. 8.
to be taken from under their care; and by a pofterior a&, 1700, c. 3.
profefled Papifts, and even perfons who are only fufpected of Popery, are
declared incapable of the offices of tutory or curatory, till they purge them-
felves, by figning the formula appointed for that purpofe. Thofe who are
either creditors or debtors to the minor were, by the jus antiguum of the Ro-
mans, capable of the office of tutory, X ¢.§ 5. De adm. tut.: and though
they were afterwards difabled by Juftinian, Now. 94. c. 1. we have juftly

- adhered to their ancient law ; for {fuch perfons are, from their knowledge
of the minor’s affairs, and frequently from the proximity of blood, the
moft proper for the office, '

13. Curators are fometimes named to a minor for a {pecial purpofe, with=
out any general power of management. Thus, firf, As a ftranger may
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