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B OO K IL

Powers of a Court of Equity
founded on the principle of U-
tility. | |

Uttice is applied to two particulars, e-

J qually capital; one to make right ef-
" fe@ual, and one to reprefs wrong.
With refpe@ to the former, utility, coin-
cides with juftice : with refpet to the lat=
ter, utility goes farther than juftice. Wrong
muft be done before juftice can interpofe;
but - utility lays down meafures to prevent
wrong. With refpe&t’ to meafures for the
pofitive good of fociety, and for making
men {till more happy in a focial ftate, thefe"
are referved to the legiflature (@). - It is not
| . neceflary

(2) And to interpofe for advancing the pofitive-
gobd of but one or a few individuals is ftill farther
beyond the powers of a court of equity; though the

eourt of chancery has {ometimes ventured to exert
’ - ifelf
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neceflary that fuch extenfive powers be
trufted with courts of law: the power of
making right effeCtual, of redrefling wrong,
and of preventing mifchief, are fufficient.

As the matters contained in this book
come within a narrow compafs, 1 fhall not
have occafion for the multiplied fubdivi-
fions neceflary in the former. A few chap-
ters will exhauft the whole; beginning
with thofe mifchiefs or evils that' are the
moft deftructive, and defcending gradually
to thofe of lefs confequence. I referve the
laft place for the power of a court of equi~
ty to fupply defeéts in ftatutes preventive
of harm, whether that harm be of more or
lefs importance : it is proper that matters
fo much conneéted fhould be handled to-
gether.

itfelf for this narrow purpofe, aftuated by a laudable
zeal to do good, carried indéed beyond proper bounds.
I give the following inftance. Eighteen tenants of a
manor have right to a common, and fifteen of them
agree to inclofe. The inclofing will be decréed tho’
oppofed by three : for it fhall not be in the power
of a few wilful perfons to oppofe a public good ;
Abridg. cafes in equity, cap. 4. fecl. D.§ 2.

CHAP.
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C U A P I

Ads in them{elves lawful reprobated in e-
quity as having a tendency to corrupt
- morals.

Ociety cannot flourifh by pecuniary
commerce merely : without benevo-
 lence the focial ftate would neither be com-
modious nor agreeable. Many connec-
tions there are altogether difinterefted ;
witnefs the connection between a guardian
‘and his infant, and in general between a
truftee and the perfon for whofe behoof
the truft 1s gratuitoufly undertaken. In
fuch a cafe, to take a premium for execu-
ting any article of the truft, being a breach
. of duty, will be difcountenanced even at
common law. Thus a bond for oo merks
granted to an interdi¢tor by one who pur-
~ chafed land from the perfon interdicted was
voided *. If the fale was a rational meafure,

# Haddington, penult July 1622, Carnoufie contra
Achanachie,
_ it
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it 'was the interdictor’s” duty to confent to
it without a bribe :. if a wrong meafure,
the interdictor’s taking a fum for his con-
fent, was taking a bribe to betray his-

truft. : »
Equity goes farther: it prohibits a tru-
ftee from making any profit by his ma=
nagement directly or indirectly. * An a&
of this nature may in itfelf be innocent;
but is poxfonous with refpe to confe-
quences; for if a truftee be permitted, even
in the moft plaufible circumftances,, to
make profit, he will foon lofe fight of his
duty, and dire& his' management chiefly
for making profit to himfelf. It is folely
on this foundation that a tutor is barred
from purchaﬁng a debt due by his pupil,
or a right affe@ing his eftate. The fame
temptation to fraudulent pra&ice, con-
cludes alfo againtt a truftee who has a fa-
lary, or is paid for his labour. A j)aﬁ"um
de quota litis between an advocate and his
client, which tends to corrupt the morals
of the former, and to make him fwerve
from his duty, is difcountenanced by all
civilized nations. A bargain betwixt fuch
perfons may be fair, and may even be ad-
- yantageous to the client: but utilicy re=
- quires
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quires that it be prohibited; for if indul-
ged in any circumftances, it muft be in-
‘dulged without referve, It is for the fame
‘reafon, that a member of the college of ju-
ftice is prohibited by ftatute * from pur-
chafing land that is the fubje&t of a law-
fuit; and that a faGor on a bankrupt-e-
{tate is prohibited by an a& of federunt
from purchafing the bankrupt’s debts.
'The fame rule is extended againft private
factors and agents without an a@ of fe-
derunt. Debts due by a conftituent pur-
chafed by his facor or agent will be held
as purchafed for behoof of the confti-
tuent; and no claim be fuftained but for
the tranfacted fum. It was decreed .in
chancery, That a bond for L. oo for pro-
curing a marriage between two perfons e-
qual in rank and fortune, is good. But
on an appeal to the Houfe of Lords, the
decree was reverfed . 'Such a bond to a
match-maker, tending to ruin perfons. of
fortune and quality, ought not to be fuf-

* A& 216. parl. 1594 ; the fame, 135. Edward I,

€ap- 49-
+ 25th December 1708.
i Abridg. cafes in equity, chap, 13, fe& F.§ 3. -

x : tained 3
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tained ; and the countenancing fuch bonds
would be of evil example to guardians,
truftees, fervants, who have the care of
perfons under age.

C H A P 11.

" A&s and covenants in themfelves inno=
cent, prohibited in equity, becaufe of
their tendency to difturb fociety, and to
diftrefs its members: |

‘ HE {pirit of miutiny fhewed’ itfelf
fome time ago among the workmen

in the city of London, and rofe to fuch a
height as to require the interpofition of the
legiflature. - The fame {pirit broke out af-
terward among the journeymen-tailors of
Edinburgh, who ereCled themfelves into a
club or fociety, keeping in particular a lift
of the journeymen out of fervice, under
pretext of accommodating the mafters
more eafilly with workmen, but in reality
to enable themfelves to get new mafters if
they differed with thofe they ferved. Any
Vor I, M of
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of them that deferted their fervice, en-
tered their names in that lift, and were
immediately again employed by other ma-
fters who wanted hands. The mafter-tai-
lors fuffered many inconveniencies from
this combination, which among other
hardfhips produced increafe of wages from
time to time. 'The journeymen, for faving
time, had always breakfafted in the houfes
of their mafters; but upon a concert a-
mong them, they all of them deferted their
work about nine in the morning, declaring
their refolution to have the hour between
nine and ten to themfelves in all time co-
ming; a defertion that was the more di-
ftrefling, as it was made when the prepa-
ring cloathing for the army required the
utmoft difpatch. This occafioned a com-~
plaint to the bailies of Edinburgh; who
found, “ That the defenders, and other
“ journeymen-tailors of Edinburgh, are
“ not intitled to an hour of recefs for
breakfaft; that the wages of a journey-
Mman-tailor in the faid city ought not to
exceed one fhilling per day; and that if
any journeyman-gailor, not retained or
employed, fhail refufe to work when re-
quired Ey a mafter on the forefaid terms,

“ unlefs

13
43
143

{3
13

(13
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“ unlefs for fome fuffictent caufe to be allow-
“ ed by the magiftrates, ‘the affender fhall
““ upon conviction be punifhed in terms of
“ law.” This caufe being brought to the
court of feflion by advocation, it-was
thought of fufficient importance for a
hearing in prefence; and the refult was,
to approve of the regulations of the magi-
ftrates.

The only difficulty was, whether the
forefaid regulations did not incroach upon
the liberty of the fubject. It was admitted
that they did in fome meafure; but the
‘court was fatisfied of their neceflity from
the following confiderations. Arts and
manufa@ures are of two kinds. Thofe
for luxury and for amufement are fubjected
to no rules, becaufe a fociety may fubfift
comfortably without them. But thofe
which are neceffary to the well-being of
{ociety* muft be fubjected to rules; other-
wife it may be in the power of a few indi-
viduals to do much mifchief. If the ba-
kers thould refufe to make bread, or the
brewers to make ale, or the colliers to dig
coal, without being fubjeled to any con-
trol, they would be mafters of the lives of
the inhabitants. To remedy fuch an evil,

M 2 which.
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which is of the firft magnitude, there muft
be a power - placed fomewhere ; and this
power has been long exercifed by magi-
firates of boroughs and juftices of peace,
under review of the fovereign court. The
tailors, by forbearing to work, cannot do
mifchief fo fuddenly : but people muft be
clad; and if there be no remedy againft the
obftinacy of the tailors, they may compel
people to fubmit to the moft exorbitant
terms.

Another point debated was the propriety
of the foregoing regulations. Upon which
it was obferved, that the regulation of the
wages is even admitted by the defenders
themfelves to be proper, becaufe they have
acquiefced in it without complaint. And
yet if this article be admitted, the other
regulations follow of neceflary confe-
quence; for it is tomo purpofe to fix
wages without alfo fixing the number of
working hours ; and it is to no purpofe to
fix either, if the defenders’ have the privi-
lege to work or mnot at their pleafure.
Their demand of a recefs between nine
and ten, which they chiefly infift-for, is
extremely inconvenient, becaufe of the time
it confumes, efpecially in a wet day, when

they
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they muft fhift and dry themfelves to a-
void fullying the new work they have on
hand. And as for health, they will never
be denied, either by their mafters or by
the judge, a whole day at times for exer-
cife *,

When the malt-tax was ordered to be le-
vied in Scotland, the Edinburgh brewers,
diffatisfied with the fame, entered into a
combination to forbear brewing. The
court of feflion, upon the principle above
mentioned, ordered them to continue their
brewing as formerly under a {fevere pe-
nalty.

The journeymen-woolcombers in Aber-
deen did in the year 1755 form themfelves
into a fociety, exacting entry-money, in-
flicting penalties, &c. to be under the ma-
nagement of {tewards, chofen every month:
and though their feeming pretext was . tc
provide for their poor, yet under that pre-
text feveral regulations were made, cramp-
ing trade, and tending to make them in-
dependent of their employers. A com-
plaint againft the fociety, by the procura-
tor-fifcal of the bailie-court of Aberdeen,

* Tailors of Edinburgh contra their Journeymen, De-
.;gmbe: 10. 1762, .
being
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being zemoved to. the court of feflion by
advocation, the following interlocutor was
pronounced : “ The Lords, having confi-

13
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113

(14

dered the plan upon which the fociety

- of woolcombers is erected, the regula-

tions at firlt enacted, though afterward:

- abrogated, and the rules ftill fubfifting,

find, That fuch combinatiens of -artifi-
cers, whereby they colle¢t money for'a
common box, infli¢t penalties, impofe.
oaths, and make other by-laws; are of
dangerous tendency, fubverfive of peace
and order, and againft law: -therefore
they prohibit and difcharge the defen-
ders, the woolcombers, to continue to
a& under fuch combination or fociety
for the future, or to enter into any fuch-
like new fociety or combination, as they
{fhall be anfwerable : but allow them, at
the fight of the magiftrates of Aberdeen,
to apply the money already collected,
for difcharging the debts of the fociety ;
the remainder to be diftributed among
the contributors, in proportion to their
refpeétive contributions,”

Upon a reclaiming pstition, an{wers, re-

plies, and duplies, the court adhered to
the forcgoing interlocutor, as far as it finds
the fociety complained of to be of danger-

ous
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ous tendency, and confequently contra bo-
nos mores ; but they remitted to the Ordi-
nary to hear the parties, Whether the wool-
combers may not be permitted, under pro-~
per regulations, to contribute fums for
maintaining their poor *,

The journeymen-weavers in the town of
Paifley, emboldened by numbers, began
with mobs and riotous proceedings, in or-
der ta obtain higher wages. But thefe
ouvert acts having been fupprefled by au-
thority of the court of feflion, they went
more cunningly to work, by contriving a
kind of fociety termed the defence-box;
and a written contra¢t was {ubfcribed by
more than fix hundred of them, contain-
ing many innocent and plauﬁble articles,
in order to cover their views, but chiefly
contrived to bind them not to work under
a certain rate, and to fupport out of their
periodical contributions thofe who by in-
fifting on high wages, might not find em-
ployment. Seven of the fubfcribers being
charged upon the contract for payment of
their ftipulated contributions, brought a
fufpenfion, in which it was decreed, That

* Procurator-fifcal contra Woolcombers in Aberdeen,
December 15. 1762, .
this
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this fociety was an unlawful combination,
under the falfe colour of carrying on trade;
and that the contra& was void, as contra
utilitatem publicam *,

C H AP IL

Regulations of commerce; and of other
public concerns, rectified where wrong.

T belongs to a court of police ta regu=
late commerce and other public mat-
ters. ‘The court of feflion is not a court
of police; but it is a court of review, to
take under confideration the proceedings
of courts of police, and to redify fuch as
are againﬂ; the public intereft. This ju-
rifdiction is inherent in the court of fef-
fion. as the fupreme court in civil matters,
founded on the great principle, That every
wrong muft have a remedy. |
In the year 1703 the magiftrates and

* Januvary 21. 1766, Barr contra Curr, &ec.

2 town-=
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town-council of Stirling made an a& con~
firming a former a& of council in favour
of the town weavers, and prohibiting all
country weavers from buying woollen or
linen yarn brought to the town' for fale,
except in public market after eleven fore-
noon, under the pain of confifcation. This
act of council was not a little partial : the
weavers in the neighbourhood were confi-
ried to the market, while the town weavers
were left at liberty to make their purcha-
fes at large. The former brought a pro-
cefs before the court of feflion, infifting
to have the market at an earlier hour, in
order that they might not be ‘prevented by
the latter from purchafing ; and alfo, that
the prohibition of purchafing yarn pri-
vately fhould be made general to compre-
hend the town weavers as well as thofe of
the country. The court not only appoint=
ed an earlier hour for the market; but
put both parties upon an equal footing,
by prohibiting yarn to be purchafed be-
fore the opening of the market *
Regulations that encroach on freedom

* 14th November 1797, Paterfon and others contra
Rattray and others,

Vor. IL N of
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of commerce, by favouring fome to the
prejudice of others, is what renders a mo-
nopoly odious in the fight of law. How-
“ever beneficial a monopoly may be to the
privileged, it is a wrong done to the. reft
of the people, by prohibiting them arbi-
trarily from the exercife of a lawful em-
ployment. Monopolies therefore ought
to be difcountenanced by courts of juftice,
not excepting thofe granted by the crown.
And I am perfuaded, that the monopclies
granted by the crown laft century, which
were not few in number, would have been
rejected by our judges, had their falaries
been for life, as they now happily are.
I venture a bolder ftep, which is to main-
tain, that even the parliament itfelf can-
‘not legally make fuch a partial diftinction
among the fubjelts. My reafon is, that
admitting the Houfe of Commons to have
the powers of a Roman ditator ne quid
refpublica detriment: capiat, it follows not
that fuch a wruft will include a power to
do injuftice, or to opprefs the many for
the benefit of a few. How crude muft
have been our notions of government in
the laft century, when monopolies grant-
ed by the King’s fole authority, were ge-

’ nerally
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nerally thought effeGtual to bind the whole
nation! I am acquainted with no mono-
polies that may be lawfully granted but
what are for the public good, fuch as, to
the authors of new books and new ma-
chines, limited to a time certain. The
profit made in that period is a {pur to in-
vention ; people are hot hurt by fuch a
monopoly, being deprived of no privilege
enjoyed by them before the monopoly took
place ; and after expiry of the time limi-

ted, all are benefited without diftinc¢tion.
In the year 1722 certain regulations
were made in the bailie-court of Leith,
concerning the forms of procedure in the
adminiftration of juftice, and the qualifi-
cation of pradtitioners before that court;
among other articles providing, “ That
“ when the procurators are not under
three in number, none fhall be allowed
to enter, except fuch as have ferved the
clerk ora procurator for the fpace of
three years as an apprentice, and one
year at leaft after ; befide undergoing a
trial by the procurators of court, named
by the magiftrates for that effe®.” John
Young, craving to be entered procurator,
as having ferved an apprenticefhip to an
N 2 agent.

(4

(19

(19

(13

(13

149

149
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agent of charater before the court of fef-
fion, this regulation of the bailie-court of*
Leith was objected. The bailies having
found the petitioner not qualified in terms
of the regulations, the caufe was advoca-
ted ; and the court found the faid article
void, as contra utilitatem publicam, by efta=
blithing a monopoly * |

C H A P IV,

Forms of the common law difpenfed Wxth
in order to abridge law-fuits,

, Etention, which is an equitable ex--
ception refembling compenfation,

was introduced by the court of {feflion
without autherity of a ftatute. The fta-
tute 1§92, authorifing compenfation, fpeaks
not of an obligation od facium preflan-
dum, mor of any obligation but for pay-
ment of money ; and yet it would be hard,
that a man fhould have the authority of a

* 21ft December 1765, John Young contra Procura-
tors of the bailie-court of Leith,

courg
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court to make his claim effectual againft
me, while he refufes or delays to fatisfy
the claim I have againft him. So ftands,
however, the common law, which is cor-
re@ed by a court of equity for the public
good. Suppofing-parties once in court up-
on any controverfy, the adjufting, with-
out a new procefs, all matters between:
them that can at prefent be adjufted, is
undoubtedly beneficial, becaufe it tends to
abridge law-fuits. - This good end 1s at-
tained, by beftowing on the defendant a
privilege to with-hold performance from
the purfuer, till the purfuer fimul et femel
perform to him. This privilege is exer-
cifed by pleading it as an exception to the
purfuer’s demand; and the exception,
from its nature, is termed Refention.
Compenfation, as we have feen, is found-
ed on the principle of equity. And it is
alfo fupported by that of utility ; becaufe
the finithing two counter-claims in .the
fame procefs tends to leflen the number of
law-fuits. Retention is founded folely on
utility, being calculated for no other end
but to prevent the multiplication of law-
fuits, The utility of retention has gained
it admittance in all civilized nations. In
- the
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the Englith court of chancery particularly,
it is a well-known exception, of which I
give the following inftance. “ If the
. plaintiff mortgage his eftate to the de-
fendant, and afterward borrow money
from the defendant upon bond, the re-
demption ought not to take place unlefs
“ the bonded debt be paid as well as the
mortgage-money *.”
From what is faid, every fort of obli- ,
gation affords, as it would appear, a
‘ground for retention, provided the term
of performance be come, and no juft caufe
for with-holding performance. It fhall
" only be added, that for the reafons given
with refpeé to compenfation 1, retention
cannot be pleaded againft an aflignee for a
valuable confideration.

A direted B to pay to C what fums C
thould want. C accordingly received two.
fums (among others) from B, for which he
gave receipts as by the order of A. A and
C came to account, which being ftated,
they gave mutual releafes. But the two.
fums not being entered in the books of A,
were not accounted for by C. B not ha-

* 1, Vernon 244. t Vol, x-f P. 595

Ying:
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ving received any allowance from A for
the two fums, prefers his bill againft C to
have the money returned to him. C con-
fefled the receipts, but infifted, that the
money was delivered to him by the order
of A, and that B being a hand only had no
claim. But the court decreed, That the
plaintiff’ had a fair claim againft the de-
fendant to avoid circuity of fuits: for o-
therwife it would turn the plaintiff on A,
and A again on the defendant in equity
to. fet afide the releafe, and to have an al-
lowance of thefe fums. And the decree
was affirmed in the Houfe of Lords *.

By the common law of this land, a cre-
ditor introduced into pofleflion upon a
wadfet, upon an aflignment to rents,- or
upon an adjudication, is bound to furren~
der the pofleflion as foon as the debt is
paid by the rents levied. He obtained
pofleflion in order to levy the rents for his
payment ; and when payment is obtain-
ed, he is no longer intitled to poffefs. He
perhaps is creditor in other debts that may
intitle him to apprehend pofleflion de novo -
but thefe will not, at common law, im-

- * Shower’s cafes in parliament, 17,

power
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power him to detain pofleflion one mo-
ment after the debt that was the title of
his poffeflion is paid. He muft firft fur-
render pofleflion; and he may afterward
apply for legal authority to be repoflefled
for payment of thefe feparate debts. A
court of equity views matters in a differ-
ent light. The debtor’s claim to have his
land reftored to him is certainly not found-
ed on utility, when fuch claim can ferve
no other end but to multiply expence, by
forcing the creditor to take out execution
upon the feparate debt, in order to be re-
‘poffefled. A maxim in the Roman law
concludes in this cafe with force, Frufira
petis quod mox es reflituturus 5 and this ma-
xim accordingly furnifheth to the creditor
in pofleflion a defence that is a {pecies of
retention. There is, indeed, the fame rea-
fon for fuftaining the exception of reten-
tion in this cafe, that there is in perfonal
debts, namely, utility, which is interpo-
fed to prevent the multiplying of law-{uits,
prejudicial to one of the parties at leaft,
and beneficial to neither.

But this relief againft the ftriGtnefs of
common law, ought not to be confined to

real debts which intitle the creditor to pof-
I fefs.
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fefs. It may fometimes happen, as .de-
monftrated above *, to be more beneficial
to the debtor or to the creditor, without
hurting either, that the rents be applied for ’
payment even of a perfonal debt, than for
payment of the debt which is the title of
pofleflion. And where-ever the rents may
be applied for payment of a perfonal debt,
the creditor muft be privileged to hold pof~

{eflion till that debt be paid.

C H AP

Bona fides as far as regulated by utility.

' 'Y firft head fhall be bona jfide pay-

. ment. It may happen by miftake
that payment 1s made, not to the perfon
who is really the creditor, but to one un-

derftood to be the creditor.

However in-

vincible the error may be, payment made
to any but to the creditor avails not at
common law ; bécaufe none but the cre-

* Vol. 1. p. 420.
Vour. IL O
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ditor can difcharge the debt. What re-
medy can be afforded by a court of equi-
ty where a debt is bona fide paid to another
than the true creditor, I proceed to ex-

plain. |
It 1s an obfervation verified by long ex-
perience, That no circumftance tends more
to the advancement of commerce, than a
free circulation of the goods of fortune
from hand to hand. In this ifland, com-"
mercial law 1s fo much improved, as that
. land, moveables, debts, have all of them
a free and expedite currency. A bond for
borrowed money, in particular, defcends
to heirs, and is readily transferable to af-
fignees voluntary or judicial. But thatcir-
- cumftance, beneficial to commerce, proves
in many inftances hurtful to debtors. Pay-
ment made to any but the creditor, frees
not the debtor at common law: and yet
circumflances may be often fuch, as to
make 1t impracicable for the debtor to
difcover that the perfon who produceth a
title, fair in appearance, is not the credi-
‘tor.  Heére is a cafe extremely nice in point
of equity. On the one hand, if bona fide
payment be not fuftained, the hardthip
will be great upon the debtor, who muft
- pay
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pay a fecond time to the true creditor.
On the other hand, if the exception of bo-
na fide payment be fuftained to prote®, the
debtor from a fecond payment, the credi-
tor will be often forfeited of his debt with-
out his fault. Here the {cales hang even,
and equity preponderates not on either
fide. But the principle of utility affords’
relief to the debtor, and exerts all its weight'
in his fcale: for if a debtor. were not {fe-
cure by voluntary Ppayment, no man
would venture to pay a fhilling by any
authority lefs than that of the fovereign
court; and how ruinous to credit this
would prove, muft be obvious without ta-
king a moment for reflection.

To bring this matter nearer the eye, we
fhall firlt fuppofe that the putative credi-
tor proceeds to legal execution, and in
that manner recovers payment. Payment
thus made by authority of law, muft un-
doubtedly protec the debtor from a fecond
payment. And this leads to another cafe,
That the debtor, . to prevent legal execution
which threatens him, makes payment vo-
luntarily. 'The payment here is made in-
deed without compulfion, becaufe there is
no atual execution : but then it is not
made without authority ; for, by the fup-

O 2 pofition,,
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pofition, execution is awarded, and no-
thing prevents it but payment. The third
cafe is of a'clear bond, upon which exe-
cution muft be obtamed as foon as de-
manded; and the debtar pays, knowing
of no defence. Why eught not he alfo to
be fecure in this cafe 7 That he be fecure,
1s beneficial to creditors as well as to debt-
ors, becaufe otherwife there can be no free
~commerce of debts. This exception then
of bona jfide payment, is fupported by the
principle of utility in two different re-
1pects : it 36 beneficial to creditors, by en-
couraging debtors to make prompt pay-
ment; and by removing from them the
pretext of .inﬁﬂing upon anxious and fcru-
pulous defences, which, under the colour
of paying fecurely, would often be laid
hold of to delay payment : it is beneficial
to debtors, who can pay with fafety with-
out being obliged to fuffer execution.

~ But here the true creditor is not left
without a remedy. The fum received by
the putative creditor is in his hand fine
jufla caufa, and he is anfwerable for it to
the true creditor. In this view, the opera-
tion'of bona fide payment is only to fubfti-
tute one debtor for another, which may as

often -
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often be beneficial to the true creditor, as
detrimental,

An executor under a revoked will, being
ignorant of the revocation, pays legacies;
and the revocation is afterward proved :
be thall be allowed thefe legacies *.

If, in making payment to the putative
creditor, the debtor obtain an eafe, the ex-
ception of bona fide payment will be fuf-
tained for that fum only which was really
paid t. This ruleis founded on equity; for
here the true creditor is certans de damno e-
witando, and the debtor de lucro captando.

My next head thall be a bona fide tranf-
a&tion with a putative proprietor. Such
tranfactions are void at common law as
ultra vires ; and were there no remedy in
equity, the paying debt to a putative cre-
ditor would not be more hazardous, than

-tranfactions with a putative proprietor.
The remedy with refpect to the former is
ftated above; and the remedy with refpect
to the latter, far from oppreflion on either
fide, muft give fatisfaction to every ratio-
nal enquirer. Where a perfon in poflef-,

* 1. Chancery cafes 126.
t Stair, July 19. 1665, Johafton contra Macgregor.

fion
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fion of land performs aé&s of property in
the ordinary way of management, levying
rents, granting leafes, felling corns, cattle,
or what elfe the land produces, no perfon
thinks of enquiring about his title. It
would be an unfufferable hardthip on thofe
who deal with him, and a great obftruc-
tion to commerce, were fuch acts void as
ultra vires. But with refpe@ to aéts of ex-
traordinary adminiftration, fuch as felling
land, or borrowing money upon real fecu-
rity, it is expected that the poffeffor thould
make good his title; without which no
prudent perfon will deal with him. If the
title be found infirm, a court of equity can
afford no remedy : it cannot interpofe on
the footing of juftice between the proprie-
tor on the one hand and the purchafer on
the other, who are equally certantes de
damno wvitando; nor on the footing of utili-
ty, which pleads not for the one more than
for the other. The parties muft be left to
common law, which intitles the proprietor
to vindicate his fubject, or to be relieved
from debt he did not contra@&. This lat-
ter branch is {o clearly founded on prin-
ciples; that probably it has never been

-drawn into controverfy. With refpect to
the
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the former, lefs clear, take the following
examples. Count Antonius Lefly, an a-
lien, was ferved and infeft in the eftate of
Balquhain as heir of entail; it being at
that time underftoed, that alienage de-
Prives not a man of his birthright in Scot-
land. But his title being afterward called
in queftion by Peter Lefly-Grant, the next
fubftitute, infifting that an alien cannot
acquire land in Scotland either by pur-
chafe or fucceflion, the reafon of reduc-
tion was fuftained, firft in the court of
feflion, and next in the Houfe of Lords;
which rendered the Count’s right void from
the beginning. = Before his right was chal-
lenged, he had fold many trees come to
maturity, and received the price. The
court, in refpe@ of his bona fides, relieved
him from accounting for the price. This
at firft feemed to be a queftion of fome in-
tricacy ; but it was foon found to refolve
into an eftablithed maxim, Quod bona fide
poffeffor rer alene facit frultus confumpios
Juos.  Trees are the product of land as well
as corn or cattle; and it would be no lefs
fevere to oblige 'a putative proprietor to
account for the price of full-grown trees
than to account for the price of ripe corn.

The
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The following cafe is far more delicate,
The brother of the deceafed Miflinifh, be-
- ing the neareft heir in exiftence, was ad-
mitted to ferve heir to the eftate. The
right of the brother thus ferved was but
conditional, as there was a poflibility of a
nearer heir; and the widow of the decea-
fed brought forth a fon, which voided the
fervice from the beginning. But the bro-
ther ferved and infeft having {old land for
payment of the family-debts, while there
was yet little profpet of a nearer heir, the
fale was fupported by the court of feflion,
upon evidence brought that it was m rem
wverfum of the infant-heir, The favour-
ablenefs of this cafe had, I conje¢ture, no
Alight influence in procuring the judge-
‘ment. It lies open to objections that feem
not eafily folved.  Firft, What room was
there for bona fides while it remained un-
certain whether the widow might not be
pregnant ? and furely the debts could not
be fo prefling as not to bear the delay of
a few months. Next, Had the intereft of
the debts exceeded the rents of the eftate,
to make it neceffary to difpofe of the
whole, a fale upon that fuppofition might

be held to be wu rem werfum of the in-
I _ fant-
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fant-heir : but it does not appear {o ¢lear-
ly that the fale of a part could be i rem
werfum; becaufe, by exact and frugal ma=
nagement during the minority of the heir,
the debts might have been fo much redu-
ced as to make it proper to preferve the e~

{tate entire.

I clofe this chapter with the aés and
deeds of a putative judge; of which the
cafe of Barbarius Philippus 1s an 1illu-
ftrious inftance *. Having been ele@ed a
Roman Prztor, he determined many caufes,
“and tranfacted every fort of bufinefs that
belonged to the office. He was difcover-
ed to be a* flave, which rendered all his
a&s and deeds void at common law; be~
caufe none but a freeman was capable to
be a Roman Prztor. With refpect to third
parties, however, their bona fides fupported
all his aéts and deeds as if he really had

been a Prator.

* 1. 3. De officio Przt,

Vour.II. P

CHAP.
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,Interpoﬁtion of a court of equity in fa-

vour even of a fingle perfon to prevent
mifchief,

His {ubjet is fo fully explained in the
introducion as to require very little
addition. It exhibits a court of equity in
a new light; fhowing that this court, a&-
ing upon the principle of utility, is not
confined to what is properly termed jury/~
diftion ; but, in order to prevent mifchief
even to a fingle perfon, may aflume ma-
gifterial powers. It is by f{uch power that:
the court of feffion names factors to ma-
nage the eftates of thofe who are in foreign
parts, and of .infants who are deftitute of
tutors. The authority interpofed for fell-
ing the land-eftate of a perfon under age,
is properly of the fame nature: for the
inquiry made about the debts, and about
the rationality of a fale, though in the
form
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form of a procefs, is an expifcation mere-
ly.

By the Roman law, a fale made by a
tutor of his pupil’s land-eftate without au-
thority of a judge, was void /o jure, as
wltra vires. 'This féems not to have been
followed in Scotland. Maitland reports a
cafe *, where it was decreed, that fuch a
fale fine decreto is not void; but that itis
good if profitable to the infant. And I
muft approve this decifion as agreeable to
principles and to the nature of the thing.
The interpofition of a court beforehand, is
not to beftow new powers upon a tutor,
but to certify the neceflity of a fale, in or-
der to encourage purchafers by rendering
them fecure. But if, without authority of
a court, a purchafer be found who pays a
full price, and if the fale be neceflary,
where can the obje&ion lie? So far in-
deed a court may juftly go, as ta prefume
lefion from a fale fine decreto, until the tu-
tor juftify the fale as ratlonal and profit-
able to the infant.

. ]?cc. 1. 1565, Douglas contra Foreman.

P2 CHAP’..
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¢ H A P. VI

Statutes preventive of wrong or mifchief
extended by a court of equity.

Tatutes, as hinted above *, that have
utility for their objedt, are of two
kinds : Firft, Statutes directed for promo-
tmg the pofitive good of the whole fociety,
‘or of fome part: Second, Statutes direct-
ed to prevent mifchief only. Defeé‘uve
ftatutes of the latter kind may be {upplied
by a court of equity; becaufe, independ-
ent of a ftatute, it is impowered to prevent
mifchief. ~ But. that court has not, more
than a court of common law, any .power to
fupply defe&zvcv ftatutes of the former kind;
becaufe it belongs to the legiflature only to
make laws or regulations for p,ro.moting
good poﬁuvely
Ufury is in itfelf innocent, but to pre-
vent oppreﬂion,lt is prohibited by ftatute,
- Gaming is prohibited by ftatute; as alfo

¥ Vol 1. p 339. 340,

the
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the purchafing law-fuits by members of
the college of juftice. Thefe in themf{elves:
are not unjuft; but they tend to corrupt
the morals, and prove often ruinous to in-
dividuals. Such ftatutes, preventive of
wrong and miichief, may be extended by
a court of equity, in order to complete
the remedy intended by the legiflature. It
is chiefly with relation to ftatutes of this
kind that Bacon delivers an opinion with
great elegance: “ Bonum publicum in-
““ figne rapit ad fe cafus omiffos. Quam-
* obrem, quando lex aliqua reipublicz
commoda notabiliter et majorem in mo-
“ dum 1intuetur et procurat, interprctatio
** ejus extenfiva efto et amplians *.”

In this clafs, as appears to me, our {ta-
tute 1617 introducing the pofitive prefcrip~
tion ought to be placed. For it has not,
like the Roman wufucapio, the penal effe&t of
forfeiting a proprietor for his negligence,
and of transferring his property to ano-.
ther: it is contrived, on the contrary, to
fecure every man in his Jand-property,
by denying action upon old obfolete claims,
which by common law are perpetual. A

(19

¥ De augmentis {cientiarum, 1, 8. cap. 3. aphor, 12.

. ~ claim
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claim may be very old and yet very juft;
and it 1s not therefore wrong in the com-
mon law to {uftain fuch a claim. But the
confequences ought to be confidered : if
a claim be fuftained beyond forty or fifty
years becaufe it may be juft, every claim
muft be fuftained however old ; and ex-
perience difcovered, that this opens a wide
door to falfehood. To prevent wrong and
mifchief, it was neceflary that land-pro-
perty fhould by lapfe of time be fecured
againft all claims ; and as with refpe& to
“antiquated claims there is no infallible
criterion to diftinguifh good from bad, it
was neceflary to bar them altogether by
the lump. The paflage quoted from Ba-
con is applicable in the ftri&eft manner to
this {tatute, confidered in the light now
mentioned ; and it hath accordingly been
extended in order to complete the remedy
afforded by the legiflature.  To fecure
land-property againft obfolete claims, it
muft be qualified, that the proprietor has
poflefled peaceably forty years by virtue
of a charter and feifin. So fays the fta-
tute ; and if the ftatute be taken ftrictly,
no property is protected from obfolete
claims, but where infeftment is the title

of’
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of poffeflion. But the court of feflion,
preferring the end to the means, and con-
fulting its own powers as a court. of equi-
ty to prevent mifchief, fecures by prefcrip-
tion every fubjec pofleffed upon a good
title, a right to tithes for example, a long
leafe of land,-or of tithes, which are titles
that admit not infeftment.

As the foregoing ftatute was made to
fecure land from obfolete and unjuft claims,
the ftatute 1469 introducing the negative
prefcription of obligations, was made to
fecure individuals perfonally from claims
of the fame kind. As this ftatute is pre-
ventive of mifchief, it may be extended
by a court of equity to complete the re-
medy. It has accordingly been extended
to mutual contraéts, to decrees i foro con-
tradiftoro, and to reductions of .deeds
granted on deathbed (a).

| Confidering

() Tam aware, that the ftatutes introducing the
negative prefcription have, by the court of feffion,
been confidered in a different light. A They have
been held as- a forfeiture even of a juft debt: for it
was once judged, that after the forty years the de-
fendant was not bound to give his oath upon the
verity of the debt; and that though he fhould ac-

knowledge



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15%@9;399 120

136 STATUTES PREVENTIVE  B. I,

Confidering the inftances above men-
tioned, it muft, I imagine, occafion fome
furprife, to find a propofition cherithed by
our lawyers, That corre@ory ftatutes, as
they are termed, ought never to be extend-
ed. We have already feen this propofition
contradited, not only by folid principles,
but even by ‘the court of feffion in many
inftances. With relation 10 ftatutes in par-
ticular correctory of injuftice or of wrong,
no man can ferioufly doubt that a court
of equity is impowered to extend fuch fta=
tutes, in order to complete the remédy
prefcribed by the legiflature : and the fame
is equally clear with relarion to ftatutes
fupplying defe@s in common law. As to
the ftatutes under confideration, intended
to prevent mifchief, it might, I own, have
once been more doubtful whether thefe
could be extended ; for of all' the powers
affumed by a court of equity, it is proba-
ble that the power of preventing mifchief

knowledge the debt to be juft, yet he was not liable
in foro humano, however he might be liable in foro
fali et confcientia ;- Fauﬁtainball, December 7. 17035
Napier contra Campbell. That this is a wrong con-
firuftion of thefe ftatutes I have endeavoured to thow
above, p.385. 386,

I ‘ ‘was
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was the lateft. But in England this power
has been long eftablithed in the court of
chancery ; and experience has proved it
to be a falutary power. Why then thould
we ftop fhort in the middle of our pro-
grefs? No other exchife can be given for
fuch hefitation,. but that our law, confider-
ed as a regular {yftem, is of a much later
date than that of England.

The foregoing are inftances where the
court of feflion; without hefitation, have
fupplied defecs in ftatutes made to pre-
vent mifchief. But to thow how defulto-
ry and fluGtuating the practice of the court
is in that particular, I fhall confine my-
felf to a fingle cafe on-the other fide, which
mikes a figure in our law. In the tranf-
miflion of land-property, by fucceflion as
well as by fale, we require infeftment.
An heir however; without completing his
right by infeftmenc, is intitled to continue
the pofleflion of his anceftor *. In this fi~
tuation, behaving as proprietor, he con-
tra&s debts, and unlefs he be reduced to
the neceffity of borrowing large {ums,
thofe he deals with are feldom fo {crupu-

* See Hiftorie2] Law-tradts, tra&t s.

VouL. 1, Q. lous
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lous as to inquire into his title. By the
common law however, the debtor’s death
before infeftment 1s, as to the real eftate,
a forfeiture of all his perfonal creditors.
This is a mifchief which well deferved the
interpofition of the legiflature ; and a re-
medy was provided by a& 24. parl. 1693,
enating, ¢ That if an apparent heir have
“ been in pofleflion for three years, the
next heir, who by fervice or adjudica-
tion conne@s with the predeceflor laft
infeft, fhall be lhable to the apparent
‘heir’s debts i wvalorem of the heritage.”
There can be no doubt, that this ftatute
was intended to procure payment to thofe
who deal bona fide with an heir-apparent.
And yet, if we regard the words only, the
remedy is imperfe& ; for what if the next
heir-apparent, purpofely to evade the fta-
tute, fthall content himfelf with the poffef-
fion and enjoyment of the heritage, with-
out making up titles by fervice or adjudi~
cation ? Taking the ftatute {trily accor-
ding to the words, the creditors will reap
little benefit : if the debts be confiderable,
no heir will fubje@himfelf by completing
his titles, when he has full enjoyment of
the rents, without that folemnity. For-

merxly,
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merly, the heir-apparent in pofleffion had
no interefk to forbear the completing his
titles : his forhearmcr muft have proceeded
from indolence or inattention. But if
the remedy intended by the ftatute reach
not an heir-apparent though in pofleffion,
a ftrong motive .of intereft will make him
forbear to comiplete his titles. 1In this
view, the ftatute, if confined to the words,
is perfe@ly abfurd ; for what can be more
abfurd than to-leave it in the power of the
heir-apparent to difappoint the creditors
of the remedy intended them? Itis al-
ways in his power, by fatisfying himfelf
with a pofleflory title, to difappoint them :
and as by a pofleflory title he has the full
enjoyment of the eftate, he will always dif-
appoint them, if he regard his own.inte-
reft. The legiflature in this cafe undoubt-
edly intended a complete remedy; and
the confideration now mentioned, pecu-
liar to this cafe, is a ftrong additional mo-
tive for the interpofition of a court of e-
quity to fulfil the intendment of the legif-
lature. And yet, mifled by the notion
that corre&tory laws ought not to be ex-
tended, the court of feffion hath conftant-
ly demed aCtion to the creditors of an

Q.2 heir
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heir who dies in apparency, againft the
next heir in pofleflion, unlefs he has com+
pleted his title to the eftate by fervice or
adjudication.

There is another palpable defe in thlS .
ftatate which ought alfo to be fupplied.
A predeceflor may have a good title to his
eftate without being infeft; and yet, re-
gardmg the words only, the heir-apparent
1s not liable upon this ftatute, unlefs where .
he conne&s with a predeceflor' infeft. I
put the following cafe. John purchafes
~an eftate, takes a difpofition with procura-
tory and precept, but dies without being
feifed. James, his heir-apparent, enters
into pofleflion ‘without making up titles,
and contracts debt after being in pofleflion
three. years. After his death, William,
the next heir-apparent, makes up his titles
by a general fervice. 'This cafe comes not
under the words of the ftatute; but as it
undoubtedly comes under the mifchief
which the legiflature intended to remedy,
it is the duty of a court of equity to com-
plete the remedy. '

In one cafe the court, from a due fenfe
of their equitable powers, ventured upon
a remedy where this ftatute was defective.

Some
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Some acres and houfes having been difpo-
ned for a valuable confideration by an
heir-apparent three years in pofleflion, the
next heir-apparent forefeeing that he would
be barred by the ac 1695 from objeing
to this alienation if he fhould enter heir,
bethought himfelf of a different method.
He fold the fubje& for twenty guineas,
and granted bond to the purchafer, who
led an adjudication againft the eftate, and
upon that title brought a reduction of the
difpofition in his own name. ‘But the
court decreed, that this cafe fell under the
meaning of the ftatute, though not under
the words ; and therefore that the purfuer
was barred’ from challenging the dxfpoﬁ-
tion *,

- ‘What if the heir forbearing to enter in
- order to eyvade the act 1695, {hall contract
debt to the value of the fubjet, upon
which adjudications are led contra heredita-
gem jacentem ? Here the eftate is applied
for payment of the heir’s debts, and con-~
fequently converted to his ufe as much as
if he were entered. Would the court of
{effion give no relief in this cale to the cre-

* * Burns of Dorater, contra Pickens, July x1. 1738.

ditors
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ditors .of the interjected heir-apparent ?
“Would they fuffer the purpofe of the ﬁa—
tute to be fo grof'sly eluded ?

- A word or two upon ftatutes contrived
to advance the pofitive good of the fociety
in general, or of individuals in particular,
making them /locupletiores, as termed in the
Roman law. To fupply defeks in fuch a
ftatute 1s beyond the power even of a court
of equity. The ftatute 1661, act 41. ob-
liging me to concur with my neighbour
in erecting a march-dike, is of that na-
ture. There is no provifion in the a& for
upholding the march-dike after it is made; -
and the defec cannot be fupplied by any
court. Upon my neighbour’s requifition
1 muft join with him to build a march-
dike ; but I am bound no further; and
therefore the burden of upholding muft
reft upon himfelf. Monopolies or perfonal
privileges cannot-be extended by a court
of equity *; becaufe that court may pre-
vent mifchief, but has no power to ad-
vance the pofitive good of any perfon. As
to penal ftatutes, it'is clear, in the firft
place, that to augment -a penalty beyond

¥ 1. 1. § 2. D2 conftitut, princ.,

that
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that direted by a ftatute is aing in con-
tradi@ion to the ftatute, which ena&@s that
precife penalty, and not a greater. In the
next place, to extend the penalty in a fta-
tute to a cafe not mentioned, is a.power
not trufted with any court, becaufe the
truft is not neceflary. A penalty is com-
monly added to a ftatutory prohibition,
for preventing wrong or mifchief. A court
of equity may extend the prohibition to
fimilar cafes, and even punith the tranf=
greflion of their own prohibition *, But
with refpect to a prohibition that regards
utility only not juftice, it is a prerogative
peculiar to the legiflature to annex before-
hand a penal {fanction.

CONCLUSION of Book II

Fuftice and Utility compared.

HE principle of juftice, though more
extenfive in its influence than that
of utility, is in its nature more fimple: it
never looks beyond the litigants. The
principle of. utility, on the contrary, not

* Book 1. part 1. chap, 5.
’ only



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15H@Page 128

128 JusTicE AND B.IL

~ only regards thefe, but alfo the fociety in
general ; and comprehends many circum-~
ftances concerning both. Being thus in
its nature and application more intricate
than juftice; I thought it not amifs to clofe
this book with a few thoughts upoh it.
In the introduction there was occafion to
hint, that utility co-operates fometimes
with juftice, and fometimes is in oppofi=
tion to it. 'There are feveral inftances of
both in the firft book; which I propofe to
bring under one view, in order to give a
diftin& notion of the co-operation and op-
pofition of thefe principles.

It is fcarce neceflary to be premifed, that
in oppofing private utility to juftice, the
latter ought always to prevail. A man is
not bound to profecute what is beneficial
to him : hé is not even bound to demand
reparation for wrong done him. But he
is ftri¢tly bound to do his duty ; and for
that reafon he himfelf muft be confcious,
that in' oppofition to duty intereft ought
to have no weight. It is befide of great
importance to fociety that juflice have a
free courfe; and accordingly public uti-
lity unites with juftice to inforce right a-
gainft intereft. Private intereft therefore,

2 | \ or
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or private utility, may, in the'pre_fe'gt {pe-
culation, be laid entirely afide ; and .it is
barely mentioned to prevent miftakes.
Another limitation. is neceffary. It is
not - every fort. of pubhc ‘utility that can
outwelgh _]uﬁlCC it is that fort only which
is preventive of mifchief affe@ting the whole
or bulk of the fociety : public utility, as
far as it concerns pofitive additional good
to the fociety, is a fubject that comes not
within the {fphere of a court of equity.
Confining our view then to public. utili-
ty, -that which is preventive of mifchief to
the whole or great part of. the fociety, I
venture to lay down the following propofi-
tion, That where-ever it is at variance
with juftice, a court. of equity ought not
to enforee the latter, nor fuffer it to be en-
forced by a court of common law. In or-
der to evince this propofition, which I
fhall endeavour to do by induction, the
proper method will: be, to give a table of
cafes, begmnmg with thofe where the two
principles are in {trict union,. and proceed-
ing orderly to thofe where they are in de-
clared oppoﬁuon
Thefe principles for the moft part are
good friends, The great end of eftablifh-
Vour. IL R ing
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ing a court of equity is, to have jutice
accurately diftributed, even in the moft
delicate circumftances; than which no-
thing contributes more to peace and union
in fociety. As this branch therefore of
utility is inf\‘eparable from 'juftice, it will
not be neceflary hereafter to make any ex-
prefs mention of it. 1t muft be always un-
derftood when we talk of juftice. ’
We proceed to other branches of utili-

ty, which are not fo ftritly attached to
juftice, but fometimes coincide with i,
and fometimes rife in oppofition. One of
thefe is the benefit accruing to the fociety

by abridging law-fuits. In the cafe of
" compenfation, utility unites with juftice to
make ' compenfation a ftrong plea in every
court of equity. Retention depends en-
tirely upon the utility of abridging law-
fuits, But if it have no fupport from ju-
ftice, it meets on the other hand with no
oppofition from it.

‘In the cafe of bona fide payment the u-
tility is.different. It is the benefit that a-
rifes from a free courfe to money-tranfac~
tions, which would be obftructed if debt-
ors, by running any rifk in making pay-
ment, were cncouraged to ftate anxious or

frivolous
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frivolous defences; The exception of bona
Jide payment is fuftained upon no ground
but that of preventing the mifchief here
defcribed.  Juftice weighs equally on both
fides : for if the exception be not fuftain-
ed, the honeft debtor bears the hazard of
lofing his money ; if it be fuftained, the
hazard is transferred upon the creditor.
B'ut‘ there-are cafes where juftice and u-
nhty take oppofite fides : which, in parti-
cular, is the cafe where a tranfa&ion ex-
tremely unequal is occafioned by error.
Here the juftice of affording relief is ob-
vious : but then a tranfaction by putting
an end to ftrife is a favourite of law; and
it ‘is againft the intereft of the public to
weigh a tranfacion in the nice balance of
grains and fcruples. A man, by care and
attention in making a tranfaGtion, may a-
void error; but the bad confequences of
opening 'tranfaé‘twns upon every ground of
.equity cannot be avoided. Juftice there-
fore muft in this cafe yield to utility ; and
a tranfaction will be fuppor‘ted againit er-
rors fufficient to overturn other agree-
ments. I give another example. In the
Roman law, le¢fio ultra duplum was {uftain
ed to void a bargain: but in Britain we re-
R 2 - fufy
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fufe to liften to equity in this cafe; for if
complaints of inequality were indulged,
law-fuits would be multiplied, to the great
\ detument of commerce. :
If the difcouraging law-fuies be fuffi-
cient to with-hold relief in equity, the
hazard of making judges arbitrary is a
much ftronger motive for with-holding
that relief. However clear a juft claim or
defence may be, a court of equity ought
not to interpofe, unlefs the cafe can be
brought under a general rule. No fort of
oppreflion is more intolerable than what is
done under the colour of law : and for
that reafon, judges ought to be confined
to general rules, the only method invent-
ed to prevent legal oppreflion. Here the
refufing to do juftice to a fingle perfon
makes no figure, when fet in oppofition to
an important intereft that concerns deeply
the whole fociety. And it {feems to follow,
from the very nature of a court of equity,
that it ought to adhere to general rules,
even at the expence of forbearing to do
juftice. It is indeed the declared purpofe
of a court of equity, to promote the good
of fociety by an accurate diftribution of
juftice : but.the means ought to be fubor-
dinate
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dinate to the end; and therefore,  if in
any cafe juftice cannot be done but by.u-~
fing ‘'means that tend to the hurt of fo-
ciety, a court of equity ought not to in-
terpofe. To be adtive in fuch a cafe, in-
volves the abfurdity of preferring the means
to the end. S
Thus we may gather by induion, that
in every cafe where it is the intereft of the
public to with-hold juftice from an indi-
vidual, it becomes the duty of a court of
equity in that circumftance, not only to
“abftain from enforcing the juft claim or de-
fence, but alfo to prevent its being enfor-
ced at common law. But the influence of
public utility ftops here, and never autho-
rifes a court of equity to enforce any pofi-
tive act of injuftice *,  For, firft, I cannot
difcover that it ever can be the intereft of
the public to require the doing an unjuft
acion. And, next, if even felf-preferva-
tion will not juftify any wrong done by a
private perfon f,  much lefs will, public u-
tility juftify any wrong done or enforced
* See this do&rine illuftrated, Hiltorical Law-traés,
tract 2. '

"+ Sketches of the Hiftory of Man, vol. 4. p. 31.

by
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by a court of equity. It is inconfiftent
with the very conftitution of this court, to
do injuftice, or to enforte it (a).

(a) The following cafe is an illuftrious inftance of
this do&rine. A fhip-cargo of negroes, young and
old, being imported into Jamaica for fale, Mr Wed-
derburn purchafed a boy not above twelve years of
age, eduncated him “for a houfe-fervant, and em-
ploy’d him as his flave while he continued in Jamai-
®¢a. The negro being now fully grown, was brought
to Scotland by his mafter, where he got a wife and

.had children. Never having received any wages, he
became uneafy for want of means to maintain his
family. He abfented, and endewoured to procure
money by a lawful employment Mr Wedderburn
applied tG the theriff of Perth to oblige his flave to
return to him. ‘The fheriff found, ¢ That flavery
¢ is not recognifed by the law of this kingdom, and
¢ is inconfiftent with the principles thereof ; that
¢ the regulations jn Jamaica concerning flaves ex-
¢ tend not to this kingdom ; and therefore repelled
¢« Mr Weddcrburn s claim to perpetual fervice from
¢ the negro.”  The caufe being advocated to the
court of 1cﬁion, was held to be of fuch' importance
‘as to demand a hearing in prefence.  The fum of
the ‘argument for the negro was what follows. It
was premifed, that not one of the caufes afligned by
writers for juftifying flavery is applicable to the ne-
gro in queftion. It is not alledged that he was ta-
ken captive in war; and he'was too young for com-
mitting any crime that deferved fo fevere a punifh-
ment. As to confent, itis not faid that he ever.
2 confented
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confented or fhowed any willingnefs to be a flave.
He could expe& no redrefs in Jamaica; but when
he came to a land of liberty, where he could hope
for-protetion, he left his mafter, and aflerted his
claim to be free. Now as all men are born free,
and in a ftate of mdependcnce, except upon their
parents, and as the negro in queftion has done no
act to deprive him of that valuable right, he is pro-
teted by the law of nature, and by every principle
of juftice, from being made a flave. Slavery, itis
true, is fupported by the praltice of Jamaica. But
even fuppofing it to be ‘authorifed by the municipal
law of that country, yet the judges in Scotland do
not give blind obedience to any foreign law." If a
foreign decree or a foreign ftatute be brought here
for execution, our judges liften cordially to any ob-
jedtion in equity that may lie againft it ; and never
interpofe their authority for execution unlefs where
it is founded on material juftice. Mr Wedderburn
can have-no pretext other than the law of Jamaica
for claiming this man as a flave. And as this claim
is repugnant to the law of nature and to every juft
principle, the court of fefion would be acceflory
to a grofs wrong if they fhould enforce that claim.
Courts were inftituted to make juftice effeCtual, and
never to tranfgrefs it. The court accordingly remit.-
ted the caufe to the fheriff ; which in effe® was re-
fufing to interpofe their authority in behalf of Mr
Wedderburn’s claim. - But they avoided the giving
any opinion with refpet to the law or practice of
-Jamaica, how far effectual by long cuftom for the
fake of commerce. (15th January 1478, John
‘Wedderburn contra Jofeph Knight a negro.)
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