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INSTITUTES

OF THE R
LAwofScOoTLAND.

| A
Preliminary Diflertation
CONCERNING |
Lawin GENERAL, and the
SEvErRAL Kinbps of it.

FHO% AW is taken in a two-fold Senfe:
W8 1, For the Precept or Command of

10BN 2 Supreme Power, obliging Subjeéts
xorcers to adt, or not to a&, under a Penal-
ty. 2. For a Science or Colleétion of fucl

Precepts. ‘
A CHAP,;
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CHAP L

Of Law confidercd, as the Command of So-

vereign Power.

' A W,inthis Senfe, may be divided, with
Refpect to the efficient Canfe, into a
4 Law of Nature, and pofitive Law,

A Eaw of Nature is the Dictate of Right
Reafon, which difcovers the various Relations,
and Duties of Creatures toward their Creator,
or one another, and lays them under an Obliga-
tion to a& in thisor that Manner, according to
the Circumftances in which they are plac’d. The
very Notion of a Law implies that of a Lawgi-
ver; and in this Cafe there can be no other than
God himfelf the Author of Nature, from whom
this Law derives its Authority. Fhe Sting of
a difquieted Confcience, or the Terror and
Uneafinefs arifing from any grofs-Breach of the
Law of Nature, {ufficiently declare, that it is
not left without a San&ion.

Pofitive Law is either Divine, or Humane.

A Divine pofitive Law is the Will of God
reveal’d in the holy Scriptures.

Humane pofitive Law, is thar, whichderives
its force frem the Authority of Men, introduc’d,
as Occafion required, about Things either
confequential from, or left indifferent by the
Laws of God and Nature. ,

Pofitive
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Differzation. 3

Pofitive humane Law is diftinguithed into a
Law of Nations, and a civil Law, /

The Law of Nations is taken in a two-
fold Senfe. 1. It fignifies an improv'd DiQate
of natural Reafon, deduc’d by long Experience
and Practice, from a Confideration of the Na-
ture of Society, and from Inquiry into the Di{=
pofitions of Mankind, Neceflity or Convenien-
cy; and upon thefe Confiderations obferv’d by
all civiliZd Nations. In which Senfé the Law
of Nations is underftood in the Roman Law.
2. A Law of Nations is a2 common Law be-
twixt different Nations, for regulating the Or-
der of mutual Commerce; which is the modern
Acceptation of the Word. This Law arifeth
from a tacit or exprefs Compa& and’Stipulati-
on betwixt Nations, and derives its Authority
from that golden fundamental Rule of Society;
FEaith is not to be violated.

A Civil Law is, what the Sovereign Powet
in every Nation, whether Monarchical, Ari-
ftocratical, or Democratical, hath made for
their own peculiar Conveniency, to govern the
People united by the Ties of Society, under
fueh Authority,

A CHAPR}
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CHAP IL

Of Law confidered as_a Science, or Colleition
" of the Precepss of Sovereign Power.

AW, inthis Senfe, is, a Science di-
recting us to know, and do Juftice, for
the well ordering of Society.

Juttice, which is the End of Law, isa con-
ftant and perpetual Defire of giving to every
one his Due.

There is no authoriz’d Cplle&ion of the
Laws of Nature and Nations any where, fave
in the Books of the Roman Law. But we find
fo many different Collections of civil Laws, as
there are independent Nations,governed by their
own Laws. When the civil Law in general is
mentioned, the Law of the old Remanus is un-
derftood, which, for its Excellency, is {o cal-
called war’ s€oxnv ; and the Lawsof other Na-
tions are term’d municipal Laws. :

CHAP II
Of the Municipal Law of Scotland.

HE Municipal Law of Scwtland,

which direéts to the Knowledge and

Pra&ice of what is Juftice in Scotland,

is railed upon eleven Foundations. 1. Upon the
Law of Nature. 2. Upon the reveal’d Law
pf God.. 3. Upon the Law of Nations. 4.
Upon
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Upon the C1v1l Law. 5. Upon the Canon
Law. 6. Upon the Fcudal Law. 7. Upon
fome old Books. 8. Upon A&s of Parhament,
and of Convention of Eftates. 9. Ancient
Cuftoms. 10. A&s of Sederunt, and Decifions
of the Court of Seffion. 11. By-Laws or Sta.f‘
tutes of particular Corporations, or Bodies po-*
litick. Of each of thefe I fhall difcourfe par-
ticularly in the following Titles.

TIT. L
The Law of Nature.'

O U R Law gives a civil Sanéion to fome
' Laws of Nature, for the better Qbfer-
vance thereof : As when it forceth Husbands to
aliment their Wives, and Parents their Chil-
dren. Others it allows no Effe& to: As the
Obligations of Love and Charity, Donations
betwixt Man and Wife, and Deeds by the lat-
ter, without Confent of the former. = Some of
thefe again our Law doth qualify; as the Suc-
ceffion of Children to their Parents Heretage,
by the Right of Primogeniture.

TIT. 1L
The Divine Law.

*HE Law of Sctland is founded on the

& revealed Law of God, in fofar as, itnot
only punsfheth Breaches of the Moral Law, but
A3 ~allo
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al{q annuls all Laws not agreeing with the ;hoT}:
Scriptures (a). ‘ < -He 1O

TIT. HL
The Law of Nations,

¢\ UR Law obferyes the Law of Nations,

in {o far, as, 1. It orders the Method of
maintaiping ordinary Commerce, and Corref-
pondence betwixt them. 2. Prevents Infracti-
ons of theordinary Laws of Nations.

1. Neceflary Commerce between Nations is
founded upon publick Agreements or Treaties,
made by the Mediation of Ambafladors, En-
voys, &c. to whom great Privileges are in-
dulg’d: As that their Perfons, or Domeftick
Servants may not be arrefled, or imprifoned,
or their Goods diftrenzied, feiz’d or attach’d,
provided no Bankrupt Merchant, or Trader
have any Benefit of Prote&ion, by putting
himfelf into the Service of any Ambaflador, or
publick Minifter; nor any Setrvant of theirs be

" thus privileged, till his Name be regiftred in
the Office of one of the principal Secretarics
of State, and thence tranfmitted and hang’d
up in the publick Ofhices of the Sherifts of Lou-
don and Middlefex (4).

2. Infra&ions of the Laws of Nations are
reftrain’d by Reprifals, open War, and other
Ways, fuited to the Ruptures and Attempts.
o (1] Repri-

s) A& 3. Par. 1. Ja. VI Acte 5. Sefls 1, Par, Wi and M
(.b)(i) A C3haP- 12 uVh A Ak
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{1.} Reprifals or Letters of Reprifal, is a
Warrand or Commiflion granted by the King,
whole Subjeits, thofe under the Dominion of
another Prince or State, have injured by Pil-
lage, Piracy, or otherwife, to Seize upon the
Goods of all the Subjeéis of that Orcher, after
Refufal to make jult Reparation for the wrong
done. .

[2.] War, which, in the General, is the State
and Condition of thofe that contend by Force,
thould .commence and be direéted by the fu-
preme Aurhority on both Sides:  Whether the
War be Offenfive or Defenfive. There may
be fo many Caufes of a jult War, as there are
Caufes of Civil Actions. At proclaiming of
War, Intimation is ordinarly made to Neu-
ters, from what Kind of Commerce with the
Encmy they are to abftain, as the carrying
counterband Goods to their Ports, tranfportipg
their Goods or Merchandize to promote their
Trade, and enable them to maintain the War,
covering the Enemies Ships and Goods, as be-
longing to themfelves, by Pafles and other Do-
cuments,

The main private Intereft in publick War,
is, that which accrueth ta Privateers or Capers,
by feizing in virtue of Commiffions from the
Admiral, the Ships and Goods of the Enemy,
and fuch as partake in the War, or carry not
themf{elves as Neuters to the Princes or States
engaged therein. The Prizes or Seizures belong
to the Privateerswho make them, with the

A 4 Burdeg



forbes institue insides.QXD 30/10/2012 12:08 Page 26 @

26

8 A Preliminary

Burden of paying a fifteenth Part to the King,
and a tenth'to the Admiral, The Admiral is
the fole Judge in the firft Inftance of all Prizes
taken at'Sea. But the Lords of Seffion may
Sufpend or Reduce his Decreets. If Adjudi-
cation of Prizes by the Admiral be, after they
are rouped and fold, reduced by the Lords, the
Owners of the 'Ptivateer are liable in folidum
for the whole Price received, and not each pro
vata, - only for his Share. Things taken by
the Enemy, and retaken from him during the
War by the King’s Subjeéts or Souldiers, ought
to bg reftored: to the former Proprietors. ‘

TIT. 1IV.
The Civil Law.

THE Civil Law (which was compil’d by
Order of Fuftinian the Emperor) con-
filting of Imperial Conftitutions, older and
later, contained in the Code and Niwels, Opi-
nions of the old Lawyers, publithed in the
Pandefts or Digefls, and that Emperor’s Jufti-
tutes, which are a thort Sum and Elements of
the Law, 1s effectually naturaliz’d’ in’ Scotland.
*T'is the great Foundation of our Laws and
Forms, fo twifted therewith, that our Judges
have recourfe to that excellent Fountain of
Equity and Juftice, where our own Cuftoms
and Statutes are filent and defe&ive, The
Parliament doth, in fome Statutes, exprefly own
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it to be our Law (4) 5 and the general Revo-
cations of our Princes arc founded upon it. In
other Statutes, the Force and ‘Authority of
the Civil Law with us, is tacitly acknowledg-
ed (4} ; and Students are admitted Advocats
upon Trial of their Knowledge of it.

TIT. V.
The anon Law.

T HE Canon Law is partly confirmed by

‘papal Authority, and partly not con-
firmed.

1. Thofe Parts of it which have papal Au-
thority, are, 1. Decretum. 2. Decretales Gre-
goifi 9. 3. Sextus Liber Decietalium. 4. Cle-
menting. 5. Extravagantes Foanuis 22. 6. Ex-
tmwaqam‘es Communes.

{1.] Decretum, which is a Colle&ion of the
Decifions and Determinations of Councils, Fa-
thers and Bifhops, with Fragments of Glofles
and Books of the Civil Law, was compofed
under Pope Eugene I11. in Imitation of Foufti-
nian’s Pandetts, by Gratian a BenediQine Monk
of S. Felix, born at Chinfi in Tufcany.

(2.] Decretales, are the Pope’s Letters, Re-
{cripts, or Ediéts decxdmg Controverfies in
Ecclefiaftick Affairs, which Raymond of Peine-
fort, a Dominican Chaplam and Confeflor to
GregoryIX did, by that Pope’s order, in Imita-

tion

(2) Act 8o. Par.6. Ja. V. A& 22, Par. 5. Q. M. A& é9n
RPar 6. Foo Vo (b) A 54. Par. 5. Jao IV,
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tion of Fuftiniaw’s Code, reduce into a Volume
of five Books.

13.1 Boniface VIII. caufed a fixth Book of
Decretals to be compil’d.

[4.] Clement V. colle&ed his own Decre-
tals, whofe Collection was corretted, finithed,
and publifhed under the Title of Clemen-
tines, trom his Name, and his Succeflor  Foba
XXIL

{5.] Extravagantes of Fobn XXII. arc fome
Decrerals collected by that Pope, which he (in
Imitation of the Imperial Conftitutions of
FLiederick and Henry, extant in the Body of the
Civil Law, after the Books de Fendis) called
Extravagants of Sobhe XXII. becaufe, extra
Corpus Furis Canonici quafi vagantur.

{6.] Extravagantes communes, are a Colle&ti~
on of Decretals of the faid Fobn, and other
Popes, by an unknown Author, which are
called, Common Extravagants, becaufe they are
not the Conftitutions of one, but of feveral
Popes. )

2. The Parts of the Canon Law wanting
papal Confirmation, ate a feventh Book of De-
cretals, colleted in- the Year 1590, by Peter

 Matthaus, a Lawyer of Lyons; and the Infti-
tutes of the Canon Law publifhed in the Year
1563, by Febn Paul Lancelot, a Lawyer in
 Tufcany.

3. The Canon Law is owned to be our
common Law, by the fame Statutes that e-
fiablith the Authority of the Civjl Law, g
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{o far as our own Municipal Law hath not
exprefly receded from it (a), or it doth not
clath with found Religion.

TIT. VL
~="T/Je Feudal Law.

1. T HE Feudal Law, according to the

- mof} probable Opinion, got firft up
10 Lombardy, upon the Suppreffion of the Civil
Law.  Where the Lombard Kings, wanting
Money to maintain ftanding Forces, frecly
beltowed on their Souldiers, according to Qua-
lity and Merit, Citics and Lands, with Power
to ufe and enjoy the Profics thereof, for Mili-
taty Service, referving to themfelves the Superi-
otity.  Which Grants, called Feuda, Fees,
from the Fidelity and Obedience due by the
Receivers, as Vaffals tothe Granters, were, from
{mall Beginnings, improved in Procefs of Time,
and regulated by private Paétions of Partics,
and fome unwritten Cultoms, varying, in difte-
rent Provinees, according to the different Ge-
nius and Circumftances ot the People. "Thefe
Feudal Cuftoms were at length confufedly
collected into a Volume, moftly out of the Ma-
nufcript Serollsof Gerardus Niger Cappagiftus,
and Otertus de Orto,both Advocates in the Court
ot Milan, ard Confuls of that City, after their
Peath, about the Year 1170,

o Ths
(.‘?) A.f& 8o, Par. 6. 7'1. Ve A& 22 P_&l'o 5 Q- Mw
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2. This Colle&ion hath had fucceflively fe-
veral Editions, whereof fome confilt of fewer,
and fome of more Books, varioufly digefted and
diftinguifhed into Titles. The vulgar Edition
is divided into two Books, the firft whereof
feems more juftly to be afcribed to Gerardus
Niger Cappagiftus, the fitt 24 Titles of the fe-
cond to Obertus de Orto; and the fublequent
“Titles therein, are a patch’d up Compofition,
by an uncertain Hand, of the QOpinions of
Lawyers at that Time. An Edition publifhed
by Fames Alvorateya Lawyer of Padua, divides
thefe Feudal Cuftoms into three Bpoks, where-
of the third begins trom the 23d Title of the
vulgar Edition. Cujacius makes five Books
of the Feudal Cultoms: Whereof the firft
three, and a Part of the fourth, compre-
hend only what is in the vulgar Edition, tho’
otherwife diftinguithed by Books and T'itles.
The reft of the fourth Book contains extraordi-
nary Heads or Points collected out of Alvorate
and Ardizon. An Edition publithed by Fulius
Pacius, and another by Diownyf. Gothofrede, are
the fame with the Vulgar, as to the firft two
Books : But have after the §8 Title of the f{e-
cond Book, where the vulgar Edition ends,
many Titles out of Cujacius’s Edition, and his
whole fifth Book. Uge/in plac’d the Books of
Feus after Fuflinian’s Novels in the Body of
the Civil Law : With which they have pafs’d
into Univerfiries and Courts of Judicature,

Out of thefe Books, a general Scheme of the
Feudal
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Feudal Conftitutions in Scotland, and othet
Nations hath been taken, and varioufly ac-
commodated to the particular Geuius of each
Country, and the Complexion of their Affairs;
there being no fuch Thing as a common Feudal

Law.
TI1T. VIL
0/1d Books of the Law of Scotland.

=¥ H E SE are the Laws of King Malcom 11.

8 Regiam Majeftatem, Quoniam Astachiamenta,
aud other old Pieces of our Law, which, being
originally conceived in Latine, were, by Order
of King Fames VI. tranflated and publifhed in
the Scoztifh Language by Sir Fohn Skene of Cur-
riehill Clerk Regifter, who alfo publifhed thefe
ELaws in Latine with his own Notes.

TIT. VIIL
Alts of Parliament, and of Convention of Eftates.

I. C TS of Parliament are eicher publick,
1N\ concerning the whole Lieges; or pri-
vate, in Favour of particular Perfons or Socicties.
Becaufe fuch private Ad&s are made without
hearing or calling of thofe, who may be con-
cerned or fuffer Prejudice thereby : For faving
every Bodies Intereft, an A& falvo Fure cujus-
ditet, which pafs’d of Courfe, ufed to be fub-
join’d to the Statutes of each Seffion of Parlia-
ment, Acéis of Parliament are ftanding Laws,
till they go into Difufe, or be repeag’d.
ut
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But A&s of the Convention of the Eftates im-
pofe only Taxations, and make fome iuterim
Regulations for anfwering the prefent Exigences
of the Nation.

2. The publick A&s of the Five King Fames’s
and Queen Mary, were firlt printed 1in an old
Gothick Letter, whence they had the Name
of the black Afts. Thercafter thefe A&s were
reprinted, omitting fome in the black Letter,
and continued to the End of the Year 1597,
by Sir Fohn Skene. - Another Edition of the
whole A&s from King Fames 1. till the Death
of King Charles H. inclufive, with the Acts of
the Conventions 1665, 1667 and 1678, were
publithed by Sir Thomas Murray of Glendoick,
and the A&s of King Fames the Seventh’s Par-
liament, by the Vifcount of Tarbet, both Clerk
Regifters.  Which A&s of King Fames VII
with thofe of K. . and Q. M. K. . and
Q. 4 tillthe 25th March 1707, when Scotland
and England were united in one Kingdom of
Great Britain, to be reprefented in one Parlia-
ment, were printed by Agnes Campbell Relict of
Andrew Ander fon.

3. A&s of Parliament generally look for-
ward, and regulateonly future Cafes: But de-
claratory A&s, that declare what formerly
was Law, look backward ; and {ome upon
weighty Confiderations, are made exprefly with
a retrofpet and retroactive Effect.

TIT.
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TIT. 1IX
Ancient Cuftoms.
1. N ancient Cuftom is a Law not writ=

L} ten, eltablithed by long Ulfe and Con-
fent. So that it wants the exprefs San&tion of
the Legiflative Authority, and derives its Force
from the prefumed Confent thereof.

2. Thefe Cuftoms are either general or par-
ticular. Our general Cuftoms are thofe of Forse
all Scotland over : As the Rules and Pegrees of
Succeffion ; the Right of Primogeniture ; the
Legitime of Children; Law of Death-bed; -
Communion of Goods betwixt Man and Wife ;
and the Divifion thereof at their Death, the
Husband’s Courtely, and the Wite’s Terce.

Particular or local Cuftoms are thofe, pecu-
liar to certain Places: As the Udal Right of
Orkiey, &c.

TIT. X.
AGs of Sederunt, and Decifions of the Seffiou.

AC T S of Sederunt, are Statutes made by
£°X the Lords of Seflion, for regulating the
Procedure and Form of adminiftring Juftice,
Thefe are fo called from the Word Sederuus.
with which anciently they ufed to begin, or be-
caufe they are made by the Lords fitting in
Judgment. Decifions of the Lords of Seflion,
fometimes called Prattiques, are the D:termi-
nations or Refolutions apon particular Points of

Righty
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Right, or Form contefted before them. Which,
if they continue uniform for fome confiderable
"Time, have the Force of a Law.

TIT. XL

By-Laws or Statutes of Covporations, or Bodies
Politick.

Ggregate Bodies, as Cities, Univerfities,

Colleges, ¢e. have Powers from their
Charters and A&s of Parliament, to make By-
Laws for good Order and Difeipline in the
Society : Provided thefc be not contrary or re-
pugnant to the Laws of the Nation. Ot this
Nature are the A&s of the Convention of
Burrows, &.

TIT. XIIL

Howthe Law of Scotland is diftinguifbed with Re-
Jpett to the Objetls thereof.

rTHE :Law of Scotland, raifed upon the
Grounds aforefaid, is diftinguifhed into

private and publick Law. ,

 The private Law is that, which confifts of

Matters refpe&ing mainly the Interefts and

Differences of particular Pérfons among them-

felves.

Thepublick Law is that, which primarily re-
gards the Conftitution of Church and State,
in their Ecclefiaftical and Civil Polities, the
Punithment of Criminals, and all Diﬁurberg

O 7
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of the publick Tranquillity. Matters of this
publick Law being to be handled in the fe-
¢ond Volume, I confine my felf in this firft to
the private Law ; {ave that I propound, for Con-
nexion Sake, toadd an Account ot the Sefficn,
the Offices and Officers {ubfervient to it, and
of the Commiffion for Planzation of Churches;
Valuation of T'ithes, &c. with a general Scheme
of the Form of Procefs obferved in thefe Courts;
where all Points of the private Law are agi-
tated and determined.

The Objeés of the private Law are, . Per-
fons. 2. Their Eftates, and how thefe are
acquired, extinguifhed, and affe&ted with Bur-
dens. 3. How fuch may be tranfmitted and
pafled over from one to another. 4. The Ways
of determining civil Controverfies in Point of
Right or Pofleflion about them. Of all which
T fhall treat in Order, as they ly 1a the four
Parts of this Volume, :

P PART





