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69. In heritable rights which have been perfe@ed by feifin in the perfon
of the anceftor, the liferent efcheat of the apparent heir (or heir not yet
entered) falls to the fuperior of the right, as if he were entered ; for the
heir’s neglecting what was in his power to perform, ought to be neither
profitable to himfelf, nor hurtful to the fuperior, Fuly 3. 1624, Mure. But
if the rebel has acquired right to an heritable fubject, not as heir, but as
fingular fucceflor, and is not infeft on his charter, he cannot be deemed
vaffal in the {fubjec till he be feifed; and of courfe, the fuperior of the
lands, fince he is not fuperior to the difponee, cannot be intitled to his
liferent-efcheat. The rents, therefore, of fuch lands, while the rebel con~
tinues unrelaxed, accrue to the King, Fuly 22. 1675, Menzies contra Ken-
nedy : not indeed by the liferent efcheat; for the King, though he be the
rebel’s fovereign, is not his fuperior ; but in the right of fingle efcheat, or
more properly as a penal confequence of rebellion, by which the whole of
the rebel’s moveable eftate, which is not by fpecial ftatute or cuftom appro-
priated to the fuperior by the liferent efcheat, falls to the King. - On this
ground, the intereft due to a creditor, after his being year and day de~
nounced upon a bond bearing a claufe of infeftment, but without mention-
ing either lands or fuperior, was adjudged to belong to the King or his
donatary, Fuly 1. 1626, Haliburton. Hence alfo, though perfonal bonds
bearing intereft are, by the a& 1661, heritable quoad fifcum ; yet the whole
intereft that is due upon them falls to the King, not only what may have
become due before the expiration of the year immediately enfuing the de~
nunciation, (which falls properly under fingle efcheat), but all that may
become due afterwards till relaxation ; for it cannot accrue to any fuperior
by the liferent efcheat. )

70. By this cafualty, the fuperior is intitled to the profits of all heritable
rights, of which the rebel vaffal is either full fiar, as an infeftment of pro~
perty, a right of annualrent, &c. ; or even bare liferenter, as a liferent of
lands by the courtefy or terce, a liferent tack, a liferent office, &c.; but
with the following difference between the two: In liferent rights, the ca~
fualty cannot fall, if the rebel has acquired them by aflignation ; for in
fuch cafe, he can have no proper right to them in his own perfon, by
which he may be intitled to the fruits during his own life: and hence a
liferent infeftment, or a liferent tack, when it is afligned by the liferenter
to another, falls not under the aflignee’s liferent efcheat, but his fingle, Fu-
&y 29. 1625, Rer; fupr. § 61.; becaufe a proper liferent right cannot be
communicated to the aflignee, whofe right by the conveyance reaches no
farther than to the rents during the cedent’s life, not during his own, n/r.
t. 9. § 41. Whereas heritable rights of property on which feifin has fol~
lowed, fall under the liferent efcheat, even in the perfon of an aflignee, ex.
gr. a difpofition of lands, or an affignation of an infeftment of annualrent;
becaufe the right of thefe is as fully vefted in an aflignee upon a proper con-
veyance, as it was before in the proprietor or original creditor, and does
in no degree depend on the life of the cedent. If liferent leafes, when af-
figned, fall under the fingle efcheat, much more muft leafes for a definite
number of years; for thefe fall under the fingle efcheat in the perfon of the
tackfman himfelf: but it would feem, that a leafe granted for a determi-
nate time longer than the natural life of man, ought to fall under liferent
efcheat, both in the perfon of the tackfinan and of his aflignee, Stex.v. Sin-
gle efcheat ; becaufe fuch leafe is as permanent in every refpect as a liferent
leafe, and its duration of as long continuance in the perfon of the aflignee
as in that of the tackfman.

71. On the principle of the preceding fection, no liferent right vefted in
the wife, to the profits of which the hufband is intitled jure mariti, falls un-

der
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der the hufband’s liferent efcheat, but under his fingle; for the jus marit:
is a legal aflignation to the hufband, which transfers to him the fruits of
the fubjects belonging to her merely during her life. By the fame rule, the
cafualty of liferent efcheat, when it is tranfmitted to a donatary, becomes
moveable in his perfon, and fo falls under his fingle efcheat, March 10.
1631, Steuart. Hence, if we fuppofe the liferent efcheat of a {fubvaflal to
fall firft, by his being year and day denounced, and then that of the vaflal,
his immediate fuperior, the fubvaflal’s liferent, after it has accrued to the
vaflal, muft make part of that vaflal’s fingle efcheat; becaufe the vaffal’s
right to the fubvaflal’s liferent is not a liferent right in his (the vaffal’s)
perfon, fince it depends, not on his own life, but on that of the fubvaflal ;
and therefore neceflarily falls to the King by the fingle efcheat, and not to
the vaffal’s immediate {uperior as liferent. But if the liferent of the vaffal
thould fall firft, and afterwards that of the fubvaffal, the {fubvaffal’s liferent
muft fall, not as fingle efcheat to the King, but as liferent to his mediate
fuperior, who, by coming in place of the immediate one, acquires the fame
right to the fubvaflal’s liferent that fuch immediate fuperior would have
had, if he had not been difabled from taking it, by being year and day re-
bel, Feb. 26. 1623, Sibbald; Fuly 24. 1632, Rule, near the end, as obferved
by Dury ; where the word afbeit ought to be read becaufe.

72. Liferent efcheat, though common to ward, feu, -and blanch holdings,
hath no room in burgage tenures, nor in mortifications or mortmains ; for
as that cafualty continues only during the life of the vaflal, it cannot, with
propriety, be applied to holdings, where the vaflal is a corporation, which
never dies. This furnifhes us with one obvious reafon, why the liferent e-
{cheat of a borough fhould not fall, on the magiftrates being denounced re-
bels for a debt due by the incorporation. Another is, that whatever effet
fuch denunciation may have in certain cafes againft the perfons denounced,
the borough ought not to fuffer for the negligence of the magiftrates in not
clearing off its debts, St. 4. 2:¢. 4. § 67. It can admit no doubt, that when
a private burgefs is denounced upon a debt due by himfelf, his fingle e-
fcheat muft fall as a confequence of the rebellion implied in denunciation :
and though it {thould be allowed, that the liferent efcheat of his burgage-
lands cannot, in proper fpeech, fall:to the King as fuperior, becaufe life-
rent efcheat never falls but from the want of a vaffal ; yet the rents of all
_ the heritable rights belonging to the rebel, which fall not to 'the fuperior
as liferent, muft be forfeited to the King as fovereign, according to the rule
fet forth Jfupr. § 69. No heritable right belonging to any number of per-
fons who are conftituted into: a corporation, can fall, either in whole or
in part, upon the denunciation of any individual member of the fociety,
for his own proper debt, ex. gr. lands belonging to a bifhop’s chapter, or
to any corporation of tradefmen within a borough; becaufe none of the
profits of fuch rights can be faid to belong to the perfon denounced, but
are common to the whole corporate body : yet if a churchman who has a
benefice proper to himfelf, be denounced for his own debt, his liferent e-
{cheat falls, . e. the profits of the benefice during his life or incumbency ;
becaufe, though the fee of fuch benefice be not in him, he hath a liferent
right proper to himfelf in the fubjet; whereas in the former cafe, both fee
and profits are in the fociety, St.b.2.¢ 4. § 68. .

73. In liferent efcheat, as in fingle, the right is made over to a dona-
tary. But though the fuperior’s right to the liferent is truly completed, by
the elapfing of a year after the rebel’s denunciation, fupr. §66. 67.; yer,
before the donatary can take pofleflion of the heritable right{s falling un-
der the efcheat, he muft get his gift judicially declared, upon an action of
general declarator, for the two following reafons : Firf, That it may ap-
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pear that & year is run from the rebel’s denunciation ; till which, the fu-
perior’s right of liferent does not take place. 24/, That the gift made o=
ver to the fuperior may be fully eftablithed in the donatary: for his gift
is no other than a conveyance of the efcheat from the fuperior; which has
not the effe@ of divefting him, or transferring his right to the donatary,
till it be intimated, or made public, by a decree of declarator, fee Fune 19.
1669, Scot, in the fame manner that a general declarator of fingle efcheat
ferves for declaring, that the rebel’s efcheat is fallen, and for intimating
the donatary’s right thereto from the crown, St 6.3 ¢ 3. §23. Hence,
in a competition between donataries, whether of fingle or liferent efcheat,
{for the rule holds in both), the gift which is firft declared is preferable to
the other, though that other fhould be the firft in date. Hence alfo, a dif-
charge granted by the fuperior to his vaffal, of the cafualty of liferent
efcheat, is preferable to a gift of the fame date; becaufe a difcharge or ac-
quittance is a complete deed in itfelf, whereas a gift requires a decree of
declarator to complete it. 'In’a competition between two donataries, before
either of them has obtained decree of declarator, that donatary is preferred
whofe fummons of declarator was firft exectited; becaufe citation is the firft
ftep towards declarator, and {o ought to be confidered as a begun diligence,
which, in many-inftances, lays the foundation for a preference, Fan. 31.
1635, L. Renton.  'Where all other things are equal in fuch competition,
priority in date is the rule of preference; and the date is fixed, not by
the time of the gift’s pafling in exchequer, but by its pafling the feals,
Dec. 6. 1662, Stewart. As a decree of general declarator of liferent efcheat,
is declaratory in a proper fenfe, it has retrofpective powers as to the fupe=
tior; and does not fg much confer a new right, as declare the right to have
been formerly vefted in him as far back as the civil death of his vaflal.
Hence, after the donatary has got this decree, the fee is void, from the end
of the year immediately enfuing the denunciation; and confequently he
has accefs to the rents from that time, and may exercife his temporary
right to the lands, in the fame manner thét the vaflal himfelf might have
done before he was denounced.

74. Though the decree of general declarator intitles the donatary to the
pofleffion, without farther procefs, it is ufual, and frequently neceflary,
for putting the tenants iz mala fide to pay to others, to fue them for pay-
ment in an action, which is called, of fpecial declarator; though moft im-
properly ; for it has none of the characters of declaratory, but is merely a
petitory action, of the fame nature with that of mails and duties. In this
adtion, the intromitters with the efcheat goods are the proper defenders,
without any neceflity of calling the rebel, or his reprefentatives, Both de-
clarators may be infifted upon in the fame fummons; but before the pur-
fuer. proceeds upon that branch of his libel which relates to the {pecial de~
clarator, he muft obtain fentence in the general one, and extra& his de-
cree.

75. From the above-mentioned obfervations, the rules of preference be~
tween the crown or fuperior on the one part, and the rebel’s creditors on
the other, may be eafily colleGted. Firfl, It is a rule, common both to
fingle and liferent efcheat, That no debt contraced by the rebel after de-
nunciation, can found a preference to the creditor, to the prejudice of him
who is intitled to the efcheat; nor can fuch debt receive force, ecither by
grants made by the rebel for the creditor’s fecurity, or even by legal dili-
gence ufed by the creditor for recovering payment, left it thould be in the
rebel’s power to difappoint the crown of the fingle efcheat, or the fuperior
of the liferent, by contracting debts after denunciation which. might ex-
hauft the fubje@, Feb. 24. 1669, Count.of Dundee. Hence, where the King

Vour. L. 3 Q had
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had confirmed an heritable right granted by the rebel after denunciation,
the donatary, who had by his gift acquired a right to the efcheat previouily
to the confirmation, was preferred to the right confirmed, Feb. 10. 1710,
Leflie. In denunciation proceeding on a criminal caufe, no debt con-
tracted by the rebel after the criminal at, though before his denunciation,
could, by our old pradice, affec the efcheat, St. 6. 3. 7. 3. § 16.: but Bankton,
b.3. t.3. § 36. juftly obferves, thatfince, by ac 169o, ¢. 33. the creditors of per-
fons, even guilty of treafon, were fecure, if the debts due to them were con-
tracted before the citation given to the traitor in the procefs of forfeiture,
by ftronger reafon, the falling of efcheat for lefler crimes ought not to have
the effe@ of excluding fuch creditors, whofe debts were contracted before
the denunciation, whereby the crime is rendered public.

76. If the rebel can contract no new debt after denunciation to the hurt
of the donatary, neither ought he, 2dly, to have the power of granting any
voluntary deed after that period, in fecurity, even of a debt contracted
previoufly to it; for the granting fuch right is, in effedt, the contratting
of a debt, and is equally hurtful te the donatary. But a deed granted to
a creditor after denunciation, in confequence of, or for perfecting, a right
to which the rebel was obliged before he was denounced, is not accounted
voluntary, becaufe he might have been compelled to it by law; and is
therefore effetual to the rebel’s creditor againft the donatary, Fuly 9. 1662,
Bones. 'Though veluntary fecurities granted after rebellion in favour of
creditors, cannot affect the right of efcheat; yet aGual payment made by
the rebel to the creditor after that period, or fome deed equivalent to pay-
ment, ex. gr. the acceptance by the creditor of a voluntary aflignation
granted by the rebel in full fatisfaCtion of the debt, before declarator ob-
tained on the gift, fecures the creditor againft any action for repayment at
the fuit of the donatary, if the debt had been contracted previoufly to the
rebellion, Dec. 10. 1673, Veitch; which arifes, both from favour to the
creditor, who receives no more than his juft debt, and becaufe payment is
an extin@®ion of the debt, after which no termini babiles for a competition.
remain between the donatary, and one who had indeed been a creditor to
the rebel, but by having received either aCtual payment, or full fatisfaction
of his debt, before the donatary had got his gift perfected by declarator,
continued no longer his ereditor. In like manner, one who has bought
goods bona fide by voluntary purchafe from the rebel, even after denun-
ciation, and has paid the price previouily to the gift, cannot be compelled,
either to reftore to the donatary the fubje@ purchafed, or to make a {fecond
payment of the price to him ; becaufe the tranfmiffion of moveables is, for
the encouragement of commerce, rendered by the law as eafy as poflible,
St. b.3.¢. 3. § 16. verf. ult. But if the purchafer has not attained poflef-
fion of the goods purchafed, before the date of the gift, the donatary is
preferable, from a prefumption that the fale was collufive.

7. The rules which are peculiar to competitions in fingle efcheat, are,
firft, That the creditor upon whofe diligence the efcheat falls, is in all cafes
preferable to the donatary, fupr. § §8. 2dly, That every creditor of the
rebel, whofe debt was contracted before denunciation, and who has ufed
diligence before declarator, is alfo preferable to the donatary, whether fuch
_ diligence be complete in its kind, as poinding, or confirmation as executor-
creditor, &ec. Now. 8. 1710, Borthwick; or though it be only begun, as ar-
reftment, Feb. 19. 1667, Glen, without regard to the time of obtaining the
forthcoming, by which the arreftment is completed ; becaufe the right of
efcheat is not truly vefted, either in the King, or his donatary, until decla-
rator, fupr. §62.; which therefore has no retrofpeive quality, {o as to
exclude any diligence ufed by the rebel’s creditor previoufly to that period.
3dly,
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3dly, Where no legal diligence has been ufed by the creditor before decla-
rator, the donatary is preferable, though the debt fhould have been con-
tracted before denunciation ; becaufe in all competitions of debt, regard is
had to the priority, not of the ground of debt, but of the diligence ufed
upon it, Feb. 22. 1628, Anderfon ; wid. infr. b. 3. t. 6. § 1. From the fe-
cond rule above mentioned relating to fingle efcheat, it may be obferved,
that though it is owing to the benignity of our fovereigns, that gifts of
fingle efcheat are beftowed on the rebel’s creditors, and not upon ftrangers,
there is no room for afcribing to that favour (as Stair, b. 3. . 3. § 16. wer/.
But the queftion, and Mackenzie, §35. 5. do) the limited extent of fuch
gifts in queftions with the rebel’s creditors. The fovereign has never pafl-
ed from any of the rights or rules of preference in fingle efcheat arifing to
him or his donatary, but hath left them to the determination of our fu-
preme court ; and our judges have uniformly given the queftion againft
the crown, where the debt due by the rebel to his creditor has been con-
tracted before rebellion, and diligence ufed upon it before declarator.

78. The rules which govern competitions in liferent efcheat, are fhortly
thefe: Fir, No difpofirion, or obligation to infeft, granted by the rebel,
though before his rebellion, and for an onerous caufe, is effectual againft
the {uperior or his donatary, unlefs feifin has been taken on fuch obliga-
tion within the year after denunciation, or, as we exprefs it, i curfu rebel-
homis : nor is it enough, that the feifin has been taken previouily to the date
‘of the gift, Nov. 28. 1710, Lo. 4l. Hay ; becaufe the full right of liferent
efcheat was conftituted to the fuperior, before the gift was granted by him
to the donatary, from the moment that the vaflal became civilly dead ;
which therefore cannot be affe¢ted by any pofterior feifin.  As a confequence
of this, 2dly, Not even legal diligence by adjudication deduced by the cre-
ditor againt the rebel’s eftate, though begun in curfir rebellionis, can exclude
the liferent, unlefs fuch diligence be alfo completed within that period, ei-
ther by feifin, or by a charge againft the f{uperior, if the lands are holden
of a fubje ; or by a fignature prefented in exchequer, if they are holden
of the crown ; becaufe adjudication without either of thefe, is not ac-
-counted a perfect diligence, Feb. 16. 1631, Lo. Cranflon. Butif the adjudica-
tion be thus completed iu curfu rebellionis, it excludes the donatary, though

it had not been begun to be led till after denunciation, St 4. 2. ¢. 4. § 66.
79. When the fee returns to the fuperior on the falling of any cafualty
or forfeiture that is implied in the nature of a feudal grant, as nonentry,
(and formerly ward and recognition), his right is doubtlefs affe@ed with
fuch burdens as are eftablifhed by the law itfelf, as the terce, &c. and with
all deeds granted by the vaflal to which the fuperior hath confented ; but
‘he is not bound to regard the voluntary grants made by the-vaflal without
his confent, though thefe grants were effetual againft the vaflal himfelf, as
long as the fee remained in him ; becaufe in cafualties arifing from the ge-
nuine nature of feus, the fuperior is underftood, when he firt made the
grant, to have ftipulated, that the right of fee fthould return to himfelf, in
the event of their falling, as dample as he granted it. But liferent efcheat,
though it has been of long ftanding in Scotland, is only fuperinduced upon
feus by our {pecial cuftoms ; and indeed it feems extraneous and foreign to
the true nature of feudal grants, as it is entirely founded on denunciation,
which proceeds, not from any feudal delinquency againft a fuperior, but
from an offence againft the fovereign. For this reafon, no higher right
accrues to him by that cafualty, than was vefted in the vaffal himfelf at

the time of its falling. And hence alfo the cafualty is charged with all fub- -

altern infeftments and leafes granted by the vaflal; on which pofleflion
hath followed before denunciation, though they had not been confented to
. by
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by the fuperior himfelf, Fan. 19. 1672, Beaton; and with fuch leafes grant-
ed even after denunciation as have been entered into without diminution
of the rental ; becaufe the grantmg of leafes is a neceflary a&t of admini-
ftration, proﬁtable both to the fuperior and vaflal, Sz. &. 2. £. 4. § 66. ; and
in general, with every burden that might have been charged at the time of
the denunciation, upon the vaflal, in whofe place he the fuperior comes.

80. Gifts of efcheat are null if granted before denunciation, by 1567,
¢.23. And indeed, in rights which depend on the death, delinquency, or
aé of another, no grant is effe¢tual by the common rules of law, if made
before the exiftence of the contingency which conftitutes a prefent right in
the granter ; fee Feb. 24. 1666, Sinclair. Hence a gift of efcheat was adjud-
ged null, becauf® it did not mention any particular horning on which de-
nunciation had proceeded, Nov. 20. 1628, Wefton. A giftof efcheat, whe-
ther fingle or liferent, may be alfo fet afide on fimulation, :.e. when
it is upon falfe pretences, or mifreprefentations, obtained by the dona-
tary, for the behoof of the rebel himfelf, to cover his effects from the
creditors, 1592, c. 145. But the a& declanng this nullity, reftriGts. it to
the time of the rebel’s continuing unrelaxed ; {o that, after relaxation, ei-
ther himfelf, or any in truft for his ufe, may be conftituted donatary Yet
as no right in the debtor ought to exclude his creditors, fuch rightis inef-
fectual againft the rebel’s creditors, even againft thofe who have ufed no
diligence on their debts : it 6nly fecures the rebel from the claim competent
to the crown againft him ; and fo is confidéred merely as an extinction of
the forfeiture, in queftions with the King or fuperior.

81. Simulation may be objeted againft a gift, not only by a pofterior
donatary in competition with a prior, but by the rebel’s creditors. Yet it
is not competent to one whofe only title is a voluntary right from the re-
bel pofterior to the gift, to plead this nullity ; becaufe he had no intereft at
the date of the gift to obje to it, Fan. to. 1712, White. The rebel’s pof=
feflion of the efcheat goods, either by himfelf, wife, children, or near
friends, founds a prefumption by the aforefaid act 1592, that the gift is
fimulate. By the words, near friefids, may be underftood, fuch near kinf-
men of the rebel as are incapable of judging in his caufe; for the fimilar
term of conjunct perfons in the act 1621, againft the alienations of bank-
rupts, has been fo explained, Feb. 8. 1712, Lo. Elibank. The donatary
‘muft be allowed ‘a reafonable time after the glft to turn the rebel out of
pofleflion ; but how long, is an arbitrary queftion, fee Dec. 4. 1669, Faf~
fray. 1f the mere pofleflion by a child of the rebel is {fufficient to fet afide
the gift, one might think, that a gift taken directly in the child’s own
name, ought by ftronger reafon to prefume fimulation ; but this prefump-
tion is elided, either if fuch child lived in a feparate family from his father
at the date of the gift, faid Dec. 4. 166q, Jaffray; or if it appear that the gift
was not obtained for the father’s behoof, March 20. 1623, Dalgarno; or if the
child was truly his father’s ereditor. Neither is fimulation inferred, where
the gift is taken directly to the wife or children of the rebel, from confi-
derations of compaflion, and exprefsly bears to be for their alimony and
{ubfiftence, Bamkt. b. 3. t. 3. §28. But in this laft cafe, the gift will
have as little effe¢t againft the rebel’s creditors, as a gift to the rebel him=~
{felf would have after relaxation. Another prefumption of fimulation is,
that the gift was procured by the credit and intereft of the rebel, and at
his expence. ‘This fat may be proved per membra curie, by the officers and
clerks of exchequer, and by the keepers of the feals, Nov.28. 16206, E. King-
horn. But if the gift be taken in the name of a creditor, it is effe@ual,
in {o far as concerns the debt due to him, though the rebel’s money or in-
tereft was ufed in procuring it, March 11. 1624, Douglas. And where fuch
' donatary
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donatary has given backbond to the exchequer in favour of the rebel’s
other creditors, the prefumption, even from fuffering the rebel to poffefs
for four years after the gift, though it be a ftatutory one, is elidable by the
donatary’s oath, that the gift was taken for the payment of his own debt,
Dec. 12. 1673, Dickfon.

82. This title rnay be concluded with a fhort account of fignatures, and
of the different feals ufed in completing all royal grants, whether of gifts
of cafualty, or of offices, charters of lands, or other fubjecs flowing from
the crown ; all which proceed upon fignatures that pafs by the fignet of
the feflion. By fignature taken in a large fenfe is underftood a fubfcription
or mark fet to a writing ; and in this acceptation it is frequently ufed, to
denote thofe interlocutors of a Lord Ordinary, where, without dipping in=-
to the caufe itfelf, fomething is ordered in point of form. But the word,
in its moft proper meaning, fignifies a writing indorfed by a clerk or writer
to the fignet, and prefented to the King, or the Barons of Exchequer as the
King’s commiflioners, importing a grant of fome fubje@, office, or right,
to him by whom, or in whofe name, it is prefented. Before the union of
the two crowns in 1603, all fignatures pafled under the King’s own hand ;
but when our kings took up their refidence in England, the Lords of Ex-
chequer got powers from the crown to pafs certain forts of fignatures in
the King’s abfence, vid. fupr. b. 1. t. 3. § 32.; which powers are now tran{«
ferred to the new court of exchequer, which was eftablifhed in Scotland
after the union of the two kingdoms in 1707. And becaufe our ancient
forms required the royal fuperfcription to be prefixed to all fignatures, a
cafhet or feal was made, having the King’s name engraved on it, imitating
the manner of his fuperfcription, in purfuance of an aé of privy council,
April 4. 1603, with which all fignatures were to be afterwards fealed that
the Lords of Exchequer had been, or fhould be, authorifed to pafs.

83. Signatures, according to their different fubjeés, pafs either by the
greal {eal only, or by the privy feal only, or both by the great and privy
feals, or both by the great and quarter feals ; which however is not to be
fo underftood, as if the fame individual writing pafled under different feals;
but that after one part of the right has pafled by one of the feals, another
part pafles by another. Every fignature muft fpecially mention through
what feal or feals it is to pafs. If the fignature is to convey the right of a
land-eftate, or other feudal fubjec, holden immediately of the crown, which
requires a formal charter and feifin, the precept, of which itis the warrant,
muft pafs by the privy feal, and the charter itfelf by the great feal. Hope
in his Min. Pr. 86.—8¢. has given us a moft diftin& account of the forms
obferved in pafling a charter under the great feal: which forms continue
to this day, with the two following variations ; firff, That whereas by
the old practice, the privy feal was ufually appended to the precept di-
reted to the great feal before it was regiftered, it is now enacted, by
1672, c. 7. thatall writings pafling under the great and privy feals thall be
regiftered in the regifters of the great and privy feals refpectively, before
the feal be appended to them. 24/, That fignatures and charters of the
vaflals of kirk-lands, where their valuation does not exceed L. 10 Scots,
pafs by the great feal per faltum, without pafling any other feal, 169o, c. 32.
All grants of prelacies and church-dignities, when the government of our
church was Epifcopal, pafled by the great feal ; and the commiflions to the
principal officers of the crown, as Juftice-Clerk, King’s Advocate, Solici-
tors, &c. do fo at this day. Mackenzie affirms, § 41. b. £. that commif-
fions of jufticiary are by fpecial ftatute ordained to pafs by the quarter feal :
he has probably had in his eye the act 1587, c. 81.; but that ftatute relates
to the commiflions of the juftice-deputes, not of the jufticiary-court as mo-
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delled by the a& 1672 ; for the commiffions of that court have always
pafled by the great feal.

84. If the fignature be intended to confer the right of a moveable eftate,
or of any temporary cafualty which requires no feifin, as nonentry, efcheat,
&e. it pafles by the privy feal only : for the privy feal is proper to aflign-
able rights ; and whatever rights are tranfmiilible by fubjecs by fimple af-
fignation, the fovereign tranfmits by his privy feal. Yet the right of move-
ables may be tranfmitred in the {fame fignature which contains a grant of
lands, and confequently pafles by the great feal, if thefe moveables be {pe-
cially exprefled in the fignature ; becaufe the great feal virtually compre-
hends under it the privy feal, Mack. O/ on aét 1571, ¢. 36. Grants of, or
prefentations to, inferior offices, whether ecclefiaftical, as chaplainries, or
civil, as commiffary-clerkfhips, &c. pafs alfo by the privy feal, without
the neceflity of being prefented in exchequer.

85. The quarter feal is kept by the director of the chancery. Itis, in
fhape and impreflion, the fourth part of the great feal ; and is, both in our
old ftatutes, and in the fignatures themfelves, called the teffimonial of the
great Jeal, becaufe anciently it was never appended but to that kind of
rights to which the great feal had been firft appended. Thus in charters,
and precepts of feifin proceeding upon them, the charter pafles by the
great feal ; and the precept, which by our former cuftom was made out in
a {eparate parchment, pafled by the quarter feal; but by 1672, ¢. 7. the
cuftom of writing precepts of feifin apart, and pafling them under the
quarter feal, is prohibited, and thofe precepts are ordained to be ingroffed
in the charters, which is declared to be as fufficient a ground for taking
feifin, as if the precepts had pafled under the quarter feal, fupr. . 3. § 33.
Commiflions of tutory, and of brieves iffuing from the chancery, pafs alfo
by the quarter feal ; and all gifts and letters of prefentation to lands, pro-
ceeding upon baftardy, forfeiture, or ultimus heres, where the lands are
holden of a fubject: but where they are holden of the crown, fuch grants
muft, agreeably to the former rule, pafs by the great feal.

86. By art. 24. of the treaty of Union, all public acts, inftruments, and
treaties, are to be from thenceforth fealed with the great feal of the united
kingdom of Great Britain ; and by the fame article a new feal was appoint-
ed to be made for Scotland, to be ufed in all matters of private right, of-
fices, and grants, which formerly pafled by the great feal of Scotland. The
privy feal and quarter feal continue on the fame footing as before the U-
nion. Seals are neceflary for giving authority to, or authenticating, the
grants which pafs under them; and fo are to royal grants what fubfcription
1s to grants by fubjeét-fuperiors. The pafling of grants by the feals is alfo of
ufe in giving to the King’s officers a reafonable time to inquire whether the
right applied for ought to be granted ; for if it thould appear that it is fo-

licited fubreptione wel obreptione, by concealing the-truth, or affirming a falfe-
hood, the Barons may ftop it, even after pafling the fignature, at any time
before it has gone through all the forms.

TIT. VL
Of the Right which the Vaffal acquires by getting the Feu.

FTER explaining what is contained under the dominium diretum, or
right of tuperiority, which the fuperior referves to himfelf in the feu-

dal grant, the dominium utile, or right of property, which is thereby con-
ferred on the vaflal, offers itfelf naturally to our confideration, 'The vaffal
acquires
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acquires the property, fir/?, of all the baronies, tenantries, fields, and o+
ther lands whatfoever, which are either exprefled in the charter, or which
the law conftrues to be carried by it, though not fpecially mentioned ; and,
2dly, of whatever is accounted part or pertinent of land, whether above the
furface, as houfes, trees, &c. or under it, as minerals, coal, limeftone
&ec. a celo ufque ad centrum. '

2. As to the firft, differences can feldom arife concerning the extent of
the lands conveyed in a bounding charter, which points out the limits of
the grant by march-ftones, the courfe of a river, or other obvious and in-
dubitable boundaries. Though it cannot be proved at what time march-
ftones were fixed, their having been reputed the boundary will fupport the
right of the vaffal who grounds a claim upen them, if he has not loft it by
prefcription.  Where a charter, without referring to any boundary, de=
{cribes the lands or baronies by {pecial names or defignations, it can only
be known by the common opinion of the country, what lands fall under
the defignations exprefled in the charter, and by what limits thofe lands
are circumfcribed. Controverfies of this kind are determined upon an ac<
tion of moleftation, to be explained &. 4. . 1. § 48. :

3. Sometimes feparate farms or tenantries, though they had not been
formerly reputed to belong to, or, as it is commonly exprefled, to be per-
tinent of the lands {pecially mentioned in the charter, are carried by it, -
if they have been poflefled by the grantee as pertinent paft memory of man,
Nov. 17. 1671, Young; for by the .grantee’s immemorial pofleflion, fuch
tenements are confidered to have belonged originally to the lands exprefled
in the grant. In this matter, the following rules are obferved by our prac-
tice. Firfl, In a bounding charter, no pofleflion can eftablifh to the vaflal
a right of lands .without the bounds fpecified in his charter; for he is cir=
cumf{cribed by the tenor of his own grant, which excludes whatever is not
within thefe bounds from being pertinent of the lands difponed, faid Now.
17. 1671. But nothing hinders a landholder who has not himfelf a bounding
charter, from acquiring, by prefcription, lands which lie within the boundaries
of another proprietor, as part or pertinent of his own lands ; for he cannot
be limited by the bounding charter of another. 2dly, Where a tenement of
land is poflefled by one barely as pertinent, and by another in virtue of an
exprefs right, he who poffefles under the exprefs right is iz dubio to be prefer-
red to the other. 3dly, Where neither party is exprefsly infeft, but both
poflefs the fame fubje as pertinent, the mutual promifcuous pofleffion of
both refolves into a commonty of that fubje®. But queftions of this na-
ture depend much on the different kinds of the pofleflion had by the two
competitors: for if one has had the exclufive pofleflion of pafturing cattle
on the ground, and has alfo been in ufe to caft feal and divot, and perhaps
to turn up part of the field with a plough, while the pofleflion of the other
was confined to the cafting of feal and divot only, he who hath exercifed
all the different alts of property the fubje is capable of, is accounted the
proprietor; and the other, whofe poffeflion was more limited, is intitled
merely to a fervitude upon the property. 4¢hly, The pofleflion of a tene-
ment not contiguous to the lands {pecially conveyed, feldom carries right
to the fubject as pertinent ; and though it may, in fome fingular cafes, for .
which fee Craig, #b. 2. dieg. 3.§ 24. this at leaft is certain, that another
who is infeft in lands lying contiguous to the fubje¢t in difpute, will be
preferred upon a more flender proof of pofleffion.

4. As to the fecond point, it is univerfally admitted, that every thing
which, from its clofe coherence or conne&ion with land, is confidered in
law as part or pertinent of it, goes to the vaflal as an acceflory of the fub-
Jject contained 1in the feudal grant, Moft of thefe are, however, anxioufly
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enumerated in the Tenendas of every charter ; and it may not be amifs to ex~
plain, thortly, fuch of them as require illuftration. Cum domibus, edificiis :
under thefe words are included, not only dwelling-houfes, ftables, barns,
and other out-houfes, but walls, inclofures, &c.; all which being proper
partes foli, are carried by every charter, St. 4. 2. ¢ 3. § 75. As to inclo-
fures, the vaflal has a fuperadded right, by pofitive ftatute, to compel pro-
prietors whofe lands lie conterminous with his own, to bear half the ex-
pence of building, ditching, and planting a dike upon the limits which di-
vide their grounds, or otherwife fence the march, 1661, c.41. As this
ftatute may, if taken in its greateft latitude, be ufed as a cover for oppref-
fion, it is not in practice extended againft feuers whofe property exceeds
not five or fix acres, Home, 123. Several other cafes may be figured,
where equity requires a fimilar judgement ; and indeed fome lawyers
have confidered that part of the a& as temporary, though the contrary has
been found by repeated decifions, Fuly 28. 1713, Dunbar, &c. Landhold-
ers who are to inclofe their grounds, may, if the march be crooked, apply
for a vifitation of the grounds to the judge-ordinary ; who is authorifed to
adjudge, from the one proprietor to the other, fuch parts of the contermi-
nous lands as may be neceflary to make ftraight the inclofure, and at the
fame time to determine and decree what compenfation may be due from
the one to the other, 1669, c. 17.

5. Mills are alfo mentioned often in the Tenendas of charters. As to thefe,
two queftions have been moved, firff, Whether mills already built are car-
ried by a charter of the grounds on which they ftand? 24y, Whether
proprietors have a right of ere¢ting new mills upon their own property 2
As to the firft, a mill has been, by the general opinion, accounted a fepa-
rate tenement from the lands, not to be carried by a charter, without either
a fpecial grant of it in the difpofitive claufe, or the erection of the lands in-
to a barony. And it muft be admitted, that a mill is capable of being made
a {eparate tenement, by actually feparating it from the lands, ex.gr. by a
grant of the mill without the lands; fince, in that cafe, it is not only fuf-
ceptible of, but requires a feparate feifin. But while the right of the lands
and mill continues vefted in the fame proprictor, the queftion, Whether a
charter of the lands ought to carry the mill ? is a queffio voluntatis, depend-
ing entirely on the granter’s intention, which muft be gathered from cir-
cumitances. If one who has built a mill on his lands, fthould entail his
eftate, the mill would no doubt be carried by the entail, though there thould
be no exprefs mention of mills in the deed: and in the fame manner, an
heir would carry the right of mills by a {pecial fervice and retour, though
the retour thould only mention the lands. There is as good ground for
maintaining, that mines of coal are a feparate tenement from land, as that
mills are; for coal is not more properly part of the land than mills ; and a
coal-mine, like a mill, is fometimes made a feparate tenement from the
land, by conveying the coal without the land: yet both our judges and
lawyers are agreed, that a charter of the land includes the coal as a natural
part thereof, Cr. &b, 2. dieg. 8. § 17.; and confequently, that he who is firft
{feifed in the lands, hath a right to the coal of thefe lands, preferably to one
afterwards {feifed per exprefjum in the coal, Fan. 30. 1662, Lord Burleigh.
As to the fecond queftion upon this article, relative to the proprietor’s right
of erecting mills, a purchafer has, in the common cafe, an undoubted
right of building mills on his own property, though there be no claufe cuz
molendims in his charter; becaufe that is a right confequential to property :
but where the grain growing on his lands 1s thirled to a mill belonging to
another, law hath reftri¢ted his property in that refpect, in confequence of
the {ervitude of thirlage with which the lands are burdened ; fo that the re-

ftraint
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firaint on the proprietor from building a corn-mill within the 'thirl, is
implied, wmeff de jure, without any explicit claufe. Nor will his offer of
fecurity, that no grain fubject to the aftrition fhall be grinded at it, be
fufficient for taking off this limitation ; becaufe the admitting fuch a fecuri-
ty would open a wide door to frauds, Fount. Feb. 28. 1684, Macdougal;
New Coll. 1. 54. Bur this implied prohibition extends not to mills that are
incapable of manufaturing the {pecial fort of grain which is thirled, or
are particularly adapted to fome other purpofe, as barley or lint mills, Neww
Coll. ii. 48. 49.; becaufe the perfons intitled to the thirlage, for whofe fole
benefit the limitation was introduced, cannot be hurt by the building of any
mill which by its conftruction is altogether unfit for manufacturing that
kind of grain which is aftricted. And hence, even where the lint or barley
mill may, by a {mall variation in the machinery, be fitted for grinding any
of the fpecies of grain that falls under the aftrition, the proprietor cannot
be compelled to demolifh the mill, provided he give fecurity, that he fhall
not ufe it for grinding any grain of the kinds aftricted.

6. Cum aucupatiomibus, venationibus, pifcatiomibus. The right of hunting,
fowling, and fifhing, within one’s own grounds, naturally arifes from
one’s property in the lands ; but it is reftricted by fundry ftatutes. Among
thefe, perfons who have not a plough of land in heritage, are denied the li~
berty of hunting and hawking, 1621, c. 31. without diftinguifhing be-
tween grounds which are, and thofe which are not, part of their own pro-
perty. No proprietor whofe valued rent does not amount to L. 1000 Scots,
can ufe fetting-dogs, 1685, ¢. 20.: noris any proprietor, whatever the ex-
tent of his property may be, permitted to fthoot, hunt, or hawk, within
fix miles of the King’s woods, parks, or palaces, 1594, ¢. 210.; or to kill
moorfowl or tarmagan from November 1o. to July 25. or partridge from
February 1. to September 1. or pheafant from February 1. to O&ober 1,
or heathfowl from December 1. to Auguft 25. 1°Geo. III. c.21. It has been
Jately made a doubt, whether a perfon qualified to kill game, may not hunt or
fhoot within another man’s property without a trefpafs : And indeed the a&
1707, ¢. 13. which prohibits all without exception to come within their neigh~
bour’s property with ‘ fetting-dogs and nets,” without the proprietor’s con-
fent, feems to take it for granted, that a perfon qualified may hunt in any
ground with hounds or greyhounds, or fhoot with a fowling-piece, provi-
ded he does not ufe a net : but furely fuch privilege carries with it a moft
fevere limitation upon property ; and befides, hath a manifeft tendency to
deftroy the game; the prefervation of which our lawgivers feemed to have
had {o much at heart. Stair is at a lofs, &. 2. ¢. 3.§ 69. to comprehend the
meaning of the claufe cum pifcationibus ; becaufe he confiders the right of fith-
ing for white fith, as cod, trout, perch, &e. either at fea, or in rivers or
lakes, as common to all, without the neceflity of any grant from the King
or fuperior. But this opinion may be called in queftion; and if it weread-
mitted, appears inconfiftent with what his Lordfhip affirms in the {ame fec-
tion, that a vaflal infeft cum pifcationibus, may, by interrupting others in
the exercife of that right for the years of prefcription, conftitute to himfelf
an exclufive property in the fithing ; for no right common to mankind can
be taken away from one and acquired by another, by interrupting particu-
lar perfons from the ufe of it for the longeft courfe of time. As to falmon-~
fithing, wid. mfr. § 15.

7. Cum cuniculis et cuniculariis ; “with rabbits and warrens.,” The right to
thefe is alfo implied in property. Craig, /lib. 2. dieg. 8. § 22. though he ac-
knowledges, that it is not cut off by any ftatute, {eems to be of opinion,
that no proprietor can make new warrens on his eftate, unlefs he inclofe
them, on account of the great damage they may bring to the neighbouring
corns. But that author has overlooked an act of JamesIV. 1503, ¢. 74.;

Vour.L 35 which,
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which, in place of reftraining that natural right, injoins landholders to ex~
ercife it, by making parks with deer, cuninghars, and dovecotes. Some
lawyers fay, it was meant, that fuch cuninghars were to be inclofed or em-
parked ; but according to that interpretation, dovecotes, which is the next
particular in the a@ after cuninghars, ought alfo to be inclofed; which is
evidently abfurd. Cum columbis et columbariis; “ with doves and dovecotes.”
Though the laft-quoted ftatute commanded alfo the building of pigeon-
houfes, pigeons were at laft found fo deftrutive to corns, that by 1617,
¢. 19. no landholder is allowed to build one, unlefs he has in yearly rent
ten chalders of victual lying within two miles of it; and even then, he can
build one dovecote only upon fuch eftate. This ac&, though it denies to
proprietors the right of ereting a dovecote, unlefs they have ten chalders
victual yearly rent lying within two miles of it, has been found to lay no
reftraint on fuch as are poflefled of a greater rent, fuppofe forty or fifty
chalders, provided they build only one within the limits of that ground
which yields ten chalders yearly rent, New Coll. i. 23. It is hard to guefs
at the reafon why Craig, who died before pafling that act, thould have af-
firmed, /ib.2. dieg.8. §23. that no landholder could build a dovecote, who had
not fix acres of land in property; whether he did it on the authority of cuftom,
or of an ac of council. This ftatute extends not to dovecotes which had been
then built : and if pofitive evidence be not brought, that the dovecote un-
der challenge was built after the ftatute, the prefumption is, thatthe build-
ing was lawful, 7. ¢. that it was built before pafling the act. If an eftate
is purchafed with & pigeon-houfe upon it, from a perfon who was qualified
to build one, the purchafer is intitled to the benefit of it, though he have
not the fame legal qualification ; but if it become ruinous, he cannot re-
build it, Fan. 19. 1731, Kinloch.
8. Cum fabrilibus, brafinis, ¢t brueriis; * with forges, malt-kilns, and
“ breweries.” Though the right to thefe be a natural confequence of property,
we are affured by Craig, /ib. 2. digg. 8. § 25. that no vaffal had anciently
the right of brewing, or of a {mith’s forge, where horfes might be fhod,
or plough-irons made, without a licence from the fuperior: for which this
reafon is afligned by Stair, &. 2. £. 3. § 72. that as the infpection of inns,
or whatever contributed to the accommodation of travellers, or to the im-
provement of the public police, was committed to magiftrates of boroughs,
and to barons, 1535, ¢. 18.; barons, from that occafion, affumed to them-
felves the exclufive right of licenfing forges and breweries, even within that
part of their baronies which they had feued to others. But, by the later
practice, feuers, more agreeably to the nature of their grants, are intitled
to brew within their own property, without either an exprefs claufe in their
charter, or a licence from the fuperior, Pr. Falc. 14. Though a baron
cannot with-hold from his feuers the privilege of brewing, as a natural
right attending the {fubje& feued, he can hinder them, and, by ftill {trong-
er reafon, every ftranger, from importing and vending within the barony
ale which has been brewed without it: for, by the ere¢tion of the lands,
a prohibition is implied againft the importation of foreign ale into the ba-
rony, by which part of the profits which might be reaped from the growth
of the barony-lands is drawn by ftrangers, to the detriment of the baron,
for whofe fole behoof the lands were erected. And, upon this ground, the
magiitrates of Muflelburgh, a village erected into a barony by the crown,
were found to have a right to prohibit the importation of ale into the
grounds contained in their charter. But even boroughs-royal have no fuch
privilege, if the right of barony be not exprefled in their charter: for grants
to boroughs are not, like thofe granted to private perfons, erected for the
behoof of any particular grantee; they are eftablifhed for the general inte-
reft
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reft of the kingdom: the lands ereted cannot be alienated, and indeed
continue nter regalia ; and the extent, both of their jurifdiction and other
privileges, are precifely afcertained by the grants made to them ; and no-
thing is implied in thefe grants which is not eflential to the conftitution of
a borough-royal, New Coll. i. 25. It may be worth obferving, that though
the word bruerium in our charters has been, for fome centuries paft, ufed’
to denote the right of brewing; yet, in our moft ancient charters, it figni-
fied heath, from the French, bruyere. 'Thus * Thomas filius Thomz de
* Gordon” granted to the monks of Kelfo * licentiam vellendi bruerii in
¢ territorio de Thorndike,” Chart. of Kelfo. See alfo St. Reb. III. c. 11.;
Du Frefe Gloffar. v. Bruarium, Brucra, Brueria; Sibbald’s State of the fbire of
Fife, p. 151,

9. Cum libero exitu et introitu, *“ with free ifh and entry.” This claufe muft
without doubt import a right to all ways and paffages, in fo far as they
may be neceflary for the vaflal’s accefs to kirk and market, through the ad-
jacent grounds of the granter, who is, by the claufe, laid under that ob-
ligation. DBut though the ground through which the vaffal muft necefla-
rily pafs, {hould belong to another, and though it thould not be fubjected
to any conventional fervitude, . the vaflal is intitled to free ifh and entry,
becaufe without it property would be ufelefs. It therefore arifes from the
rights and obligations effential to property, that every proprietor may claim
from, and afford to, his neighbour all neceffary ways and paflages. But
it would be both unjuft in itfelf, and moft deftructive to the public quiet
in its confequences, to extend that right, which is founded in neceflity, to
all convenient paffages, or to roads by the neareft line, or through different
parts of the grounds belonging to the conterminous proprietor, St. 4. 2.
t. 7. § 10,

7:0. Cum berezeldis. By berezeld is meant the beft moveable, or rather
the beft thing which moves itfelf, horfe, or ox, or cow, belonging to the
deccafed tenant, which, by ancient cuftom; was due upon his death to the
landlord. The word comes from here and zeld, both Saxon vocables ; the
aone fignifying mafter or lord, and the other relief or fubfidy; for which
{ee Black acts, Fa. I parl 1. c. 10.3 and Skene, v. Herezeld. As this was a
compofition due by the natural pofleffor of the ground, not to any fupe-
rior, but to the landlord, the fuperior could not be underftood to referve
that right for himfelf to the landlord’s prejudice, though the right of here-
zeld had not been fpecially exprefled in the feudal grant; {fee Br. 1035.
Craig derives its origin from the obligation which, in his opinion, lay upon
tenants to bequeath to their landlords the moft valuable moveable belong=-
ing to them, in which he has probably had an eye to Reg. Maj. /. 2. ¢. 36.

2.; but that paffage appears to relate to vaflals rather than to tenants,
and has the appearance rather of a direftion to the dying perfon what he
may lawfully do, than of an injun&ion of what it behoves him to do. It was
not demandable if there was a tack current at the death of the tenant,
becaufe the landlord was in that cafe obliged, by his own deed, to continue
the reprefentative of the tenant in the pofleflion, without any compofition
or acknowledgement, Balf. p. 200. ¢. 6. Neither was it due where the de~
ceafed tenant was under warning, and a decree of removing recovered a-
gaintt him, Hope, v. Herezeld; 1o that there was no place for it, except
where the deceafed tenant poflefled, either by tacit relocation, or by a ver-
bal tack, without having been warned by his landlord to remove; in which
cafe the herezeld might be demanded, though the tenant’s heir was willing
to quit the pofleflion. But it was not lawful to the landlord, after having
received the herezeld, to remove the heir for a year after, Cr. hb. 2. dieg. 8.
§ 32.5 dMarch 20. 1629, L. Auchinleck. Though this right obtained an~
ciently over the whole kingdom, and is ftill exprefled in many charters, it

is,
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is, by our prefent practice, underftood to be local, and confequently not
due where it is not the cuftom of the barony, Fuly 1733, Fergufon. And,
in fa@, it is now feldom exercifed any where but in fome highland coun-
tries.

11. Some rights, though not commonly exprefled in the Tenendas, are
carried to the vaflal, either as proper partes foli, or as appurtenances or
pertinents of the land, in virtue of the general words in the difpofitive
claufe of the charter, cum pertinentiis. 'Thus natural fruits, which grow
up fine cura et cultura, and which are not yet feparated from the ground,
are carried by the charter as part of the lands to which they are ftill united,
ex. gr. apples, grafs on pafture-grounds, or natural grafs intended for
cutting : but corns, and in general all fructus pendentes, which require an-
nual induftry and cuizure, remain as moveable fubje@ts with the granter,
As for fown grafles, which produce feveral fucceflive crops before they run
out, thefe ought to pafs to the purchafer: for if the crops arifing from
fuch grafs-feeds for a number of years fubfequent to the purchafe were to
continue with the feller, the purchafer, if he has purchafed by a rental or
rent-roll, would be excluded from the rent of thofe very years for which he
is prefumed to have given an adequate value. The right in the area of the
parifh-church, though it cannot properly be called part of the lands con-
tained in the charter, is yet {o clofely conne@ed with them, that it is car-
ried to the purchafer as pertinent, in virtue of the natural right that every
landholder has in fuch a proportion of it as correfponds to the valuation of
his lands in the parifth; and confequently the owner of a right to a featin
his parith-church cannot difpofe of it as his abfolute property, though he
may, of the materials of which the feat is compofed. If the area of the
church has never been legally divided, a divifion will be ordained at the
fuit of any proprietor, by which the area may be parcelled out among the
feveral landholders in the parith by the proportions above mentioned ; nor
will the former pofleflion by any proprietor, of a greater fhare of area than
his valuation intitled him to, ftand in the way of fuch divifion. In church-
es where part of the area is taken up by the inhabitants of a borough or
village, an inhabitant, who had bought a feat for the ufe of his family,
may perhaps be permitted, if he intends to change his refidence to another
parifh, to fell it to any other refidenter, at the fight of the kirk-feflion, or
the magiftrates of the borough. But as to that part of the area which
was by the divifion appropriated to the feveral landholders according to
their valuations, it appears reafonable, that the right of the feller’s fhare
thereof ought to be carried by his difpofition to the purchafer, as a right
effentially conneted with the lands difponed. And indeed if a landholder
had it in his power to feparate the two, either by exprefsly referving the a-
rea to himfelf in his difpofition, or by making over the lands and the area
to different grantees, a church might foon be made the property of ftran-
gers, to the utter exclufion of the inhabitants of the parifh; fee Fount.
Fan. 15. 1697, Lithgow. Upon the fame ground, the right of a burial-
place ought alfo to be carried by a grant of the lands, in virtue of the
claufe cum pertinentiis. :

12. Till towards the beginning of this century, landlords, the better to
enable their tenants to cultivate and fow their farms, frequently delivered
to them at their entry, corns, ftraw, cattle, or inftruments of tillage, which
got the name of fleelbow goods, under condition that the like in quantity
and quality fhould be redelivered by the tenants, at the expiration of the
leafe. 'This claim competent to the proprictor could not, in the cafe of a
fale of the lands, pafs with them to the purchafer, from the nature of the
fubje@ : for the landlord’s right to the fteelbow is moveable ; and for that

reafon
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reafon is arreftable, Dec. 4. 1638, La. Wefimoreland, and falls under the
fingle efcheat, St. 4. 2.¢.3. § 81. But an affignation of that right in fa~
vour of the purchafer is implied from equity, if the purchafe be made by
a rental ; becaufe the tenant having been enabled by the fteelbow goods to
pay an advanced rent, for which the purchafer is prefumed to have given
a juft price, the purchafer would lofe that additional rent which he has
paid for, if the right to the fteelbow were not deemed part of the purchafe.
But if the bargain be made in the lump, without reference to a rental, it
would feem that the fteelbow, which is of its own nature a moveable fub-
Je&t, ought not to be carried by the charter. Steelbow can in no cafe be
exacted from the tenant by the condition of the right till the determination
of the leafe, Dec. 6. 1628, Law/on.

13. No right in lands which is by our feudal cuftoms appropriated to
the {overeign, and therefore goes by the name of regale, is prefumed to be
:conveyed by the charter unlefs it be exprefled. By regafia, in a large fenfe,
are underftood all rights that the King has in or over the eftates or perfons
of his fubje¢ts. And they are cither majora or minora. The majora are fo in-
feparable from the royal dignity, that they are incommunicable to fubjects
abfolutely and without exception, as the feveral branches of the royal pre-
rogative, and the King’s right of fuperiority over all the lands within his
dominions ; or at leaft they are not communicable without the interpofi-
tion of the ftates of the kingdom, ex. gr. the annexed property of the
.crown, which is declared not alienable without confent of parliament. The
regalia minora are thofe rights which the fovereign can by himfelf commu-
micate to his fubjets at pleafure, ex. gr. the right of waifs, or of goods
confifcated, and thofe which accrue to the crown from the vaflal’s want of
an heir, or from baftardy, or forfeiture, or from feudal cafualties. But
the regalia now to be explained are truly parts or pertinents of land, and as
{uch would naturally go to the vaflal by his charter, if they had not been
by our feudal cuftoms appropriated to the fovereign, and fo underftood to
‘be excepted from the grant.

14. JurifdiGtion is, by the generality of writers, numbered among the
regalia of this laft fort: but improperly ; for though it be a royal right, it
is not included neceffarily in the notion of property, and therefore cannot
be faid to be, by the conftruction of law, excepted from a grant of pro-
perty. How far jurifdiction hath been by the law of Scotland, or is now,
conferred on vaffals, has been confidered, 4. 1.2 4. § 25.—28. Forefts
are unter regalia; or, in other words, no charter of lands granted by the
crown, within which any foreft lies, carries the property of it to the vaflal,
without a fpecial claufe in the grant. By a foreft is underftood a large
tract of ground inclofed, where deer have been in ufe to be kept. Becaufe
the hunting of deer in thofe forefts was accounted a right proper to the
crown, forefts themfelves have been brought under the {fame clafs ; and
they remain in that ftate though the trees in the foreft thould fail. Lands
ereted by the crown with the right of foreftry had all the privileges of a
King’s foreft ; which were {o grievous to the country, from the heavy pe-
nalues inflited by our ftatutes enacted for fecuring . forefts againft in-
croachments, that our fupreme court gave their opinion, that application
thould be made to the crown againft fuch grants for the future, June 24.
1680, M. Athol. 'Woods or parks which are inclofed by private perfons
for the running of deer are juris privati, and confequently are carried in
charters as part of the lands difponed, though they be not exprefied.

15. Salmon-fifhing is alfo a jus regale, and therefore is not carried by a
charter, without an exprefs claufe. Yet by our uniform practice, the com-
mon claufe, cum pifcationibus, is a fufficient title for conftituting a right to

Vor. L, 3 T ) {falmon-~
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falmon-fithing by prefcription ; fo that where the vaflal hath been in the
uninterrupted pofleflion of it for forty years, fuch pofleflion, joined to the
general claufe, eftablithes a right to that regale.  As this right, in confe-
quence of its being inter regalia, remains with the fovereign after heis
divefted of the property of the lands on both fides of the river, the crown
may make a grant of the falmon-fithing in a river, or any part thereof, in
favour of one who has no lands on either fide. The whole eftate of fuch
grantee confifts in the fithing ; and this right intitles him to draw his nets
on the banks of the adjacent grounds, without the proprietor’s confent, as
a pertinent of the fithing. The fithing of falmon is prohibited, from the
feaft of the Aflumption of our Lady, Auguft 15. to the feaft of St Andrew,
November 30. by 1424, c. 35. The fpecial manner of fithing by cruives
or zairs, where they are fet in that part of a river where the fea ebbs and
flows, is abfolutely prohibited : and where the proprietor has a right to

- ufe cruives in freth water, he muft make their hecks three inches diftant
from one another, that the young fry may have free accefs to pafs and re-
pafs ; and muft ‘alfo obferve the Saturday’s flop, that is, the.hecks of all
the cruives muft be pulled up the height of an ell on every Saturday at fix
in the evening, and continue fo till Monday at fun-rifing, 1424, ¢. I1.;
1477, c. 74.; 1489, c. 15. The laft of thefe acls directs, that the hecks
fhall be five inches wide : but it was adjudged, that the number five was
wrong tranfcribed from the record into our ftatute-book, and ought to be
corre&ed into three, according to the reading of the two former acts, Fan.26.
1665, Her. of the fifbing of Don. Stair affirms, &. 2. 1. 3. § 60. that the kil-
ling of fwans is fo much a regal right, that it is not carried by the vaflal’s
charter, though the lands thould be erected into a barony: but nothing
appears, either in our ftatutes, law-books, or practice, in {fupport of the o-
pinion, that fwans were ever accounted inter regalia.

16. Gold-mines are, by 1424, ¢. 12. declared to belong to the King without
limitation; and filver-mines, when they are of fuch finenefs that three half-
pennies of filver can be extracted from the pound of lead.  Three half-pen-
nies were in the reign of James I. equal in intrinfic value to about two
thillings and five pennics of our prefent Scots money, according to Ruddi-
man, Pref. to Dipl. Scot. p. 82. It appears by an unprinted a& in 1592,
mentioned in the lift of the unprinted a&s of that year, N° 12. that not
only mines of gold and filver, but of tin, copper, and lead, had been for-
merly annexed to the crown, and fo not alienable without confent of par-
liament : but they are by that ftatute diffolved from the crown; and it
is made lawful to the King to fet in feu-farm, not to any of his fubjects in-
difcriminately, but to the baron or other freeholder of the ground, all me-
tals or minerals that may be found within his own lands, on payment of
the tenth part to the King, without any deduction of charges : and in cafe
the frecholder fhould refufe to work them, the King may then, and then
only, either caufe work them for his own ufe, or feu them to others. The
meaning of this ftatuteis, in two material articles, now fixed by decifions ;
firft, That by the words, it /fball be lawful to his Majefty, a pofitive right is
conferred on the freeholder, by which he may demand a grant from the
crown, in purfuance of the ftatute, Fal. 2. 120. 2dly, That by the word
freeholder is underftood, in this queftion, not the fuperior of the lands in
which the mines lie, who holds immediately of the crown, but the propri-
etor, though he fhould hold of a fubje&, Dec. 8. 1739, D. Argyle.

17. All the fubje&ts which were by the Roman law accounted res publi=
¢e, are, fince the introduction of feus, held to be wnter regalia, or in patrimonio
principis, as tivers, free ports, and highways leading from one city, bo-
rough, public port or ferry, to another, which for that reafon are called

: the
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the King’s bighways. From hence, the narrowing of a highway, or alter-
ing the courfe of a river, is faid by our moft ancient law to infer the crime
of purprefture, Reg. Maj. l.2. ¢. 74. § 1. Hence alfo, an obligation lies
on thofe who unloads fhips in rivers, to pay fomewhat in name of wectigal
or cultom to the fovereign. In the fame manner, the right of a public
ferry, or of a free port, which was formerly juris publici, now belongs to
the King, and cannot be transferred from him without a {pecial grant.
‘This grant lays the grantee under an obligation to keep {ufficient boats on
the ferry for the ufe of travellers, or to maintain the port in a condition fit
for receiving fhipping ; in confideration of which, the grantee of a free
port has cither an exprefs or an implied power to levy anchorage, fhore-
‘ues, and other fuch reafonable impofitions, on fhips which receive benefit
from the port or harbour, Cr. lib. 1. dieg. 15. § 15. But as the regalia of
this fort are little capable of property, and chiefly adapted to public ufe,
the King’s right in them is truly no more than a truft for the behoof of
his people ; for he cannot hurt the navigation of rivers, nor thut up high-
ways, nor demolifh bridges, unlefs that meafure fhall become neceflary for
the public fecurity, in times of general diftrefs. It is public rivers only
which are inter regakia ; by which writers generally underftand navigable
rivers, or thofe on which floats may be carried to navigable rivers. Smaller
rivulets or brooks are, accordingto the gencral opinion, juris privati, I. 1.
§ 4. De flumin.; and confequently the landholder within whofe grounds
they run, may divert their courfe, unlefs he be reftrained by a fervitude, or
other pofitive right in favour of the inferior tenement, Z 21. De aqua et aq.
On the fame ground our anceftors formerly accounted fortalices among
the regalia; not the King’s caftles only, which were always erected on the
King’s property-lands, and the right to them conferred by his {pecial com-
miflions on thofe in whom he could moft confide; but places of lefler
ftrength, which had been, during our wars with England, or inteftine
commotions, built by private gentlemen upon their own eftates, chiefly
near the border, as a defence againft the incurfions of {maller parties. Be-
caufe the defence of the kingdom was a right proper to the fovereign, thefe
fortalices were in ancient times underftood, not to be conferred on the vaf-
fal by a fimple charter; but they now pafs as part of the lands, without ei-
- ther the privilege of barony, or a fpecial claufe in the grant. Doubts have
been moved, whether fea-greens ought to be reckoned inter regalia; i. e..
grounds in {fome meafure gained from the fea, but which ftill continue to
be overflowed in {pring-tides ? Some maintain the affirmative, in regard-
that thefe grounds are deemed part of the fea-thore, which by the Roman
law was juris publici ; but though by that law the fea-fhore reached as far
from the {ea as the higheft fpring-tide, it goes no farther, by the cuftom of
Scotland, than the fand over which the {ea flows in common tides ; and by
our conftant practice, proprietors who border on the fea, inclofe as their
own property grounds far within the fea-mark, Br. ro.

18. The vaflal is, or was by our former law, intitled to fundry fuper-
added rights by the erection of his lands into a barony, wvid. fupr. b. 1.
t.4. §25.5 t. 3. § 46. Baronyis, in the language of our law, nomen uni-
werfitatis, that includes under it all the different fubjes or rights of which
it confifts, though they be not exprefled, and incorporates them fo ftrongly
together as to make them unum quid, one individual right. From this
quality, the rule arifes, that pofleflion of any part of a barony is reputed
pofleflion of the whole, and preferves to the baron his pofleflion as entire
as if it had been total. On the fame principle, the general conveyance of a
barony is fufficient to carry all the different tenantries and tenements
which truly belong to it, or have been poflefled as part and pertinent of it,

. though
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though they be not fpecially enumerated ; and the fame rule holds with re-
fpec to lands which, without ere@ion into a barony, have been joined by a
fimple charter of union under a fpecial name, March 23. 1622, Lo. Borthwick =
‘but the feveral tenements erected or united, ought regularly to be diftin~
guifhed in the original charter of barony or of union by fpecial names or
chara@ers. It arifes alfo from this known quality of barony, that where
the baron has by his charter a particular right to any of the regalia, ex. gr.
to a borough of barony, a fpecial retour or grant of the barony, without
the enumeration of thefe regalia, is effectual to tranfmit them to his heir or
fingular fucceffor, Fan.15. 1668, E. drgyll. Lord Stair, . 2. ¢. 3. § 6o.
and after him Mackenzie, § 3. A. #. carry this point higher, and maintain,
that the ereGion of lands into a barony, ¢o 7p/o intitles the baron to moft of
‘the regalia ; from which rule Stair feems only to except minerals, and trea-
fures hid under ground : but this pofition appears not to have been at any
‘period the law of Scotland. A charter of barony never carried to the ba~
ron the rights inherent in a free port, of exacting fhore-dues, and other
fuch petty cuftoms, nor thofe which are included under a free foreftry.
Lord Stair himfelf admits, that no immediate right is acquired to {falmon-
fithing by the privilege of barony ; and that it affords to the baron barely
a title of prefcription. Mills were never inter regalia, nor has the {overeign
claimed them as fuch ; it is only from their being accounted a feparate te-
nement, that it has been doubted, whether they are carried, without the
ereGtion of the ground on which they ftand into a barony ; and fortalices
were, long before Lord Stair’s time, ranked in the fame clafs with common
country-feats, which pafled to all purchafers indifcriminately.

19. The doérine which feems to be taught by Craig, 4b. 2. dieg. 8. §37.
That no right of patronage can be conveyed by itfelf, without conveying
part at leaft of the barony or lands to which it had been originally united,
is neither fupported by the rules of law, nor by practice: for the fpecial
fymbol of feifin eftablifhed for a right of patronage, is fufficient evidence,
that the law confiders that kind of right as tranfmiffible by itfelf, without
the neceflity of conveying along with it any lands or other feparate tene-
ments ; and there is nothing more frequent in practice, than for a baron
or landholder to whofe lands a patronage happens to be united, to make
over a grant of the patronage to another, without the leaft intention of con-
veying at the fame time any part of his lands ; which grantee is, after feifin
taken on his grant, vefted in the full and unqueftionable right of the pa-
tronage.

20. The vaflal has a right, in confequence of his property, to receive the
rents of his own lands from his tenants, and to recover the arrears of rent
from them, in default of payment, by an acion for rent before his own
court ; or, if they have changed their domicil, by an acion before that
fheriff within whofe territory they now refide. He can alfo remove from
his grounds tenants who have no leafes, and grant leafes to whom he will.
A tack, or leafe, is a contrac of location, by which the ufe of land, or any
other immoveable fubjed, is fet to the leflee or tackfman, in confideration:
of a determinate yearly rent or duty, to be paid or performed to the leflor
or landlord, either in money, the fruits of the ground, or fervices. Itis
neceffary to explain the doétrine of leafes in this place, though they are tru-
ly contrads, becaufe they have by ftatute received {pecial qualities which
diftinguith them from the common contra& of location. They are in our
law-books frequently called affédations ; an appellation alfo given in fome
old ftatutes to grants holden in feu-farm, 1457, ¢.71. &¢. They were at:
firft granted in the form of charters by the proprietor, without any writ-

ten obligation figned by the tenant, Sz. b.2. f.9. § 5.t but becaufe no
deed
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deed could bind the tenant to his part of the bargain, which was not fub-
fcribed by himfelf, they were afterwards drawn in the form of mutual con-
tradls.

21. The granter of a leafe muft be either the proprietor of the fubje&
let, or the adminiftrator of it. Leafes granted by liferenters, wadfetters, or
adjudgers, who have only a temporary or a redeemable right to the lands,
determine the moment the granter’s right expires, or is extinguithed by
payment ; refoluto enim jure dantis, refolvitur jus accipientis. As adminiftra-
tors given either by the law, as tutors, or by the judge, as faCtors on feque~
ftered eftates, are never appointed but from neceflity, their powers are li-
mited to neceffary a&s of adminiftration ; and confequently they cannot,
by the aforefaid rule, grant leafes to endure for a longer term than their
6éwn right of adminiftration. But this rule is not applicable to commif=
fioners fpecially authorifed by the proprietor himfelf to grant leafes. The
powers given to fuch commiflioners, muft be underftood to authorife all
leafes that do not exceed the ordinary term of endurance; and which,
therefore, when granted, muift {fubfift for the whole years contained in the
leafe, though the proprietor thould recall his commiffion during the curren-
cy of it. = A written minute of tack, or an obligation by the proprietor to
grant one, hath equal force with a formal tack ; for upon that minute or
obligation an action lies againft the granter, and his heirs, for fulfilling
it. Hence arifes the rule, Pactum de affedatione facienda et ipfa offedatio e-
quiparantur ; and this rule obtains in moft rights which effentially require
nothing to their conftitution, but bare confent, or confent accompanied
with poffeflion. - Thus, an obligation to grant a conveyance, an acquit-
tance, or a fervitude, is as effeCtual, as the right itfelf, when executed, Sz,
bo2. t.7. § 1.

22, 1;71 a§leafe of lands, the ufe which the leflec acquires in the {fubje&
let, is not underftood to comprife every right which was before competent
to the landlord, but is limited to thofe yearly fruits which either natural-
ly, or by the leflec’s induftry, {pring up from the furface. He is not
therefore intitled to any of the woods or growing timber above ground, nor
to the minerals, coal, limeftone, &c. underneath the furface, the ufe of
which confumes the {fubje@, except in fo far as the proprietor has given
him right by a {pecial claufe in the tack, Gilm. 103.; Feb. 15. 1668, Col-
uboun.
7 23. Leafes are, like other contracts, perfonal rights in their own nature,
and therefore effectual againft the granter and his heirs only, but not a-
gainft purchafers from the granter, or his other fingular fucceflors : for
thofe who fucceed to lands by a fingular title, have, in confequence of their
property, a right of removing all poffeflors whomfoever, from grounds
which are their own, notwithftanding any leafe they may have got from
the former proprietor; agreeably, not only to the Roman law, which con=
ferred no jus mn re upon the leflee, /. 9. C. De loc. cond.; butto our fendal
rules, which fuffered no right of lands to have effeét againft fingular fuc-
ceffors without feifin. While leafes were confidered as bare perfonal rights,
tenants who had on the faith of their leafes employed their ftock in fur-
nithing or improving their farms, might be turned out of their poffeflions
upon a fale of the lands to a new proprietor ; and it was to fecure them in
their farms, that in ancient times {feifin proceeded on their leafes, the leflee
thereby imagining to give them the effect of real rights againft the granter’s
fingular fucceflors : but to complete their fecurity beyond the poflibility of
challenge, it was at laft enacted, by 1449, ¢. 17. That all tenants having
leafes for a term of years, fhould hold their farms till the expiration of that
Vor. L. . 3 U term,
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term, for payment of the rent contained in their leafes, into whofe hands
foever the lands fhould fall.

24. To give a leafe the benefit of this ftatute, it muft, fir#, be reduced to
writing ; for all rights and obligations relating to land muft be perfected by
writing, mfr.b. 3. t. 2. § 2. It muft, 2dly, like all other deeds, mention
the contraters names, with their defignations or additions, and defcribe
the fubjec let, {o as it may be diftinguithed from all others. 3dly, It muit
exprefs the {pecial duty payable by the tenant, either in money or grain,
or fervices to be performed to the landlord, as cutting down his corns,
mowing his grafs, carriages, &c.; which tack-duty, though it thould be
below the true value, affords to the tenant an abfolute fecurity againft re-
moving. Though the term of the tenant’s entry be not fpecified, the tack
is good againft fingular fucceflors, and the entry underftood to commence
at the term next enfuing its date ; in the {fame manner, that one who obli-
ges himfelf to pay a fum, without mentioning any term of payment, muft
pay it the next lawful day, nfr. b. 3.2 1. § 6. A leafe in which the term
of endurance, or ifh, is notexprefled, is confidered as granted for a year ;
and if the intention of parties that it fhould continue for more than one
year, appear by any claufe in the tack, ex. gr. if the tenant be obliged to
bring to his landlord’s houfe yearly a certain quantity of coals, the tackis
fuftained for two years only as the minimum, Nov. 22. 1737, Redpath; du-
ring which two years it is good againft fingular fucceflors. A tack grant-
ed to perpetuity, is ineffetual againft fingular fucceflors, who cannot pof-
fibly know tacks to be perpetual, either from the nature of the tenant’s pof-
feflion, or from the records; fee Fuly 26. 1631, Crichton. And this rea-
fon ftrikes alfo againft tacks with an indefinite ifh, ex. gr. tacks to endure
till the tenant receive payment of a debt due to him by the proprietor,
Gilm. Fune 1666, Dobie. But backtacks in wadfets, which exprefs no other
term of duration than the not redemption, are valid againft fingular fuc-
ceflors, infr. t. 8. § 28.

25. A tack muft be alfo accompanied with pofleflion, in order to fecure
the tenant againft the fingular fucceflors of the granter : for though leafes, in
the form in which they have been executed for feveral centuries paft, admit
not of fymbolical pofleflion by feifin; yet natural pofieflion is required for
giving them this effect of a real right: and hence a pofterior leafe followed
by pofleflion, is preferable to a prior upon which there has been no pof-
feflion. Though therefore the granter was proprietor at the date of the tack,
yet if he fhall be divefted of his right before the term of the tenant’s entry,
the tack cannot affe¢t fingular fucceflors; becaufe a tenant can have no pof-
feflion upon his tack till the term of his entry, Dirl. 346. Pofleflion is as
neceflary for fecuring the tranfmiffion of a tack or fubtack to an aflignee
or fubtack{man, as for {fecuring the tack itfelf to the original tack{man ; or,
at leaft, there muft be fome publication by which the conveyance may be
made known, that {o third parties may not be infhared by latent or private
conveyances : and becaufe the adjudication of a leafe is a public and judi-
cial aét of the fupreme court, transferring the right of tack to the adjudger,
St. b. 3. t. 2. § 16. acreditor adjudging that right from the tackfman, before
the tackfman’s voluntary affignee has obtained pofleflion upon his convey-
ance, is preferable to the aflignee, Nov. 16. 1750, Campbell.

26. This ftatute 1449 gives no fecurity to the tenant againft the fupe-
rior, when the fee opens to him by nonentry, though the words, to who/e
hand foever the lands fball come, extend in proper {pecch to fuperiors as well
as purchafers. For fince the feu ought, by the nature of feudal rights, to
return as entire to the {uperior upon the falling of any feudal cafualty, as
when he firft made the grant, fuperiors are not bound to regard any deed
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granted by the vaflal without their confent, before the cafualty was incur-
red. Yet the tenant cannot be turned out of the pofleflion fummarily, but
may continue in it till the Whitfunday immediately following the decree
declaring the cafualty, upon payment made to the fuperior of the ftipula-
ted tack-duty, 1491, ¢. 26. And though he may after that term be com-
pelled to remove, his right is not loft; it only lies dormant during the
nonentry: fo foon therefore as the heir enters, the tenant may refume the
polleflion, and continue in it for as many years as the leafe had to run when
he was firflt excluded by the fuperior. Our law was the fame in the cafualty
of ward, while the tenure by ward fubfifted.

27. No mention is made in the act 1449 but of leafes of land ; and its
narrative bears, that the law was enacted in favour of poor labourers of the
ground. A leafe therefore of the profits of a whole eftate already under
tenantry, is not effetual againft fingular fucceffors ; for fuch tackfiman nei-
ther labours the ground, noris indeed tenant of any land, but barely far-
mer of the rents and profits payable by the feveral tenants on the eftate ;
a diftin&ion which has been formerly ftated, ¢ 3.§ 15. But cuftom has
from analogy extended the enaétment of the law to tacks of mills, and of
cafual rent, ex. gr. falmon-fithings, collieries, &c. and of fuch other fub-
jecs as are fundo annexa. Tacks of houfes within borough are ineffectual
againft fingular fucceflors ; not chiefly becaufe the ftatute has left them out
of the enactment, but becaufe fuch tenements are generally let only from
year to year, Fount. Feb. 5. 1680, Rae, cited in Dict. ii. p. 417. Mackenzie,
in his obfervations on this ftatute, affirms, that it extends not to rentals,
becaufe in thefe the tack-duty is generally low. This reafon, if good,
ftrikes with greater force againft leafes where the tack-duty is plainly elufory ;
which furely fell not under the intendment of the legiflature, though they
are not {pecially excepted. _

28. Since this ftatute fecures the tackfman in the poffeflion of his farm,
it muft confequently intitle him to all actions againft pofleflors necefary
for removing them, or for recovering the fruits they have intermeddled
with. And if the tenant has been in the peaceable pofleflion of the lands
for feven years under the title of a leafe, that title, though it fthould, from
fome nullity or defeét, be fubjeét to reduction, intitles him to a poffeflory
judgement; by which he may continue his pofleflion till his tack be for-
mally fet afide, Dec. 1. 1676, Hume; vid. infr. b. 4. t. 1. § s0.

29. Purchafers, though they cannot call in queftion the leafes granted
by their authors, are intitled, in confequence of their property, to the
whole tack-duties contained in them. Though therefore the tack-duty be
made payable, not to the landlord himfelf, but to one of his creditors, or
even though the tackfman be allowed by the leafe, retention of the tack-
duty, or any part of it, in payment of a debt due by the landlord to him-
felf, {uch claufes are unavailable againft the landlord’s fingular fucceflors,
Falc.i. 240.  This docrine is indeed contrary to a decifion, Fune 1 5.
1664, Thomfon; by which a tenant was allowed, in virtue of a {pecial claufe
in the tack, to retain, in a queftion with a purchafer from the landlord,
fuch part of his tack-duty as correfponded to the yearly intereft of a debt
due to him by the landlord : but it appears to be grounded, both on the
ftatute, and the known rules of our feudal fyftem: for the retention was,
in the cafe of the decifion, claimed by the tenant, not gua tenant, but in
the charaéter of a creditor to the landlord; with which laft chara&er it is
obvious that the ftatute hath no concern, fince the only view of it was, to
{fecure tenants in the pofleflion of their farms, but not the landlord’s credi-
tors in the payment of their debts. Befides, if fuch retention were admit-
ted to the prejudice of a purchafer from the landlord, leafes would be
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faifed up to rights of wadfet, or other real right upon land, which requires
feifin to their completion ; and the fecurity intended for fingular fucceflors
by the records, would dwindle to a mere name, as tacks need not be regi-
ftered. Though therefore writers rank leafes among real rights, becaufe
they fecure the tackfman againft fingular fucceflors, no real effect ought to
be afcribed to them, which the ftatute has neither given, nor intended to
give them ; fee St. b.2.¢. 9. § 11. & 28. This, however, muft be admit-
ted, that thofe claufes of retention, though they be perfonal, will defend
the tackfman againft the fetter’s fingular fucceffors, if he fhould be fued by
them for the payment of any rent that had fallen due before they had pro-
perly interpelled him. And, upon this footing, a right of retention was
fuftained to a tackfman, in a queftion with the fadtor appointed for the
landlord’s creditors, as to all the tack-duties fallen due prior to the decree
that had been obtained by the factor againft him before an inferior court,
Fale. 1. 240.

30. A leafe, if it has the effential characters of a contract, and carries
nothing in it inconfiftent with the nature of location, is effetual againit
the granter and his heirs; who may be fued, either to fulfil the bargain, or
make good the damage, though it fhould be deftitute of the folemnities ne-
ceflary to bring it within the ftatute; ex. gr. a leafe with a claufe of re-
tention, or upon which there has been no poffeflion. Verbal tacks muft
however be excepted from this rule, Fuly 16. 1636, Keith: for though thefe
conftitute a {pecies of location, which may in the common cafe be perfect-
ed verbally, infr. &. 3. ¢. 3. § 1.; yet they have no effect even againft the par-
ties themfelves for more than one year; becaufe, by another rule of our
law, no obligation or contract relative to land is confidered as finithed till
it be reduced into writing, 4. 3. . 2. § 2. Yetif an alternative be ftipulated
in a verbal leafe for a term of years, that the parties fhall either ftand to
the bargain, or fubje® themfelves to a penalty, action is fuftained for the
penal fum, Fuly 15. 1637, Skene ; becaufe an obligation to pay a fum, up-
on failing to perform a poflible fac, hath no relation to or connection
with land. Some have affirmed, that leafes granted either to perpetuity,
or with an indefinite ifh, are ineffe¢tual even againft the granter or his heirs;
becaufe it is contrary to the nature of property to reftrain a proprietor for
ever, oreven for an indefinite time, from the full exercife of what is his
own : but there is nothing more inconfiftent with property in fuch leafes,
than in thofe granted for life, or for a term of years exceeding the common
period of life; and any proprietor may lawfully bind him{elf to difpofe
of his property, or of the ufe of it, in what manner he may think moft
proper, Fuly 26. 1631, Crichton ; FJan. 23. 1717, Carruthers, ftated in
Diét. ii. p. 419.

31. In all leafes there is a delecfus perfone. The proprietor chufes a te-
nant, fuch as he judges fit for cultivating his farm. Leafes therefore are
Sricti juris 5 and confequently the granter is underftood to depart from no
right but what is exprefled in the tack. This do¢trine was formerly ftretch-
ed fo far, that, by fome old decifions, the right of a tack was adjudged
not defcendible to heirs where heirs were not mentioned. Aflignees are
at this day excluded by the nature of the right, in tacks which are not ex-
prefsly granted to aflignees ; fo that an aflignation by the tenant without
the landlord’s confent, though it infers no forfeiture of the right of tack it-
felf againft the tackfinan, can tranfinit no right from him to the aflignee.
Marriage is a legal aflignation of a tack by the wife to the hufband: for
though a tack be deemed an heritable fubject as to fucceflion, yet as it is
granted propter curam et culturam, and as the whole ftock of ploughs, oxen,

horfes, wains, and other utenfils of a farm, go by the marriage to the huf-
band
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band as moveable, the marriage alfo transfers to him the right of the tack,
which cannot in that view be feparated from the implements of tillage, Fan.
1734, Hume. A leafe, therefore, to an unmarried woman, falls by her mar-
riage, becaufe the marriage, which conftitutes the aflignation, cannot be an-
nulled.

32. From this rule, That leafes cannot be afligned, liferent-tacks are ex-
cepted, which carry a power to aflign, though it thould not be {pecially
granted ; both becaufe they import an higher degree of right in the tack{-
man than thofe whofe endurance is only for a definite number of years,
and becaufe in liferent leafes there is no delectus perfone, but barely the
conftitution of a right in the liferenter, Fuly 16. 1672, Duff. Craig affirms,
lib. 2. dieg. 10. § 6. that even a liferent leafe, if it be granted to a widow,
falls by her marriage to a fecond hufband. But this pofition appears to be
ill grounded : for if that kind of leafe implies a power in the tenant to af-
fign, the widow, who is tenant, may doubtlefs aflign it to a ftranger : and
fhall her hufband be the only perfon to whom the law will not fuffer her
to convey it ? This power of afligning was adjudged to be implied in a
leafe granted for a definite term of years exceeding the period of human
life, Spot. p. 326. Rofs. 'The pofition received by our former cuftoms,
That though leafes are not aflignable, they may be adjudged, holds not uni-
verfally in our prefent practice. 'Where indeed a leafe does not exprefsly
bear to aflignees, the exclufion of aflignees, which in that cafe {prings
merely from the nature of leafes, without any fecluding claufe, reaches
not to adjudications, which are judicial tranfmiflions ; and therefore fuch
leafe, though it cannot be voluntarily affigned by the tenant, may be ad-
judged by his creditor, in favour of whom many things are indulged con-
trary to common rules: but where a leafe bears an exprefs conventional
exclufion of affignees, every aflignee is excluded, without excepting even
adjudgers, who are judicial aflignees, Fal. 1. 217.

33. Though it be incontefted, that tacks are not aflignable where they
are not granted to aflignees, it remains a doubt, whether the power of fub-
fetting is implied in the nature of a tack, without a fpecial claufe. By
the Roman law, that power was implied in a leafe, 7 24. § 1. Loc. cond. ;
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