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This penalty would undoubtedly be miti-
gated by the court of feflion; and yet the
two cafes mentioned are fundamentally
the fame, differing in the form of words
only.

P ART 11,

Powers of a court of equity to remedy the
imperfection of common law with re-
{pe& to matters of juftice that are not
pecuniary.

HE goods of fortune, fuch as admit

an eftimation in money, are the great
fource of’ controverfy and debate among
private’ perfons.” And, for that reafon,
~when civil courts were inftituted, it was
not thought neceflary to extend their ju-
rifdi¢tion beyond pecuniary matters : the
improvement was indeed {o great as to be
held complete. But time unfolded many
interefting articles that are not pecuniary,
Some
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Some of them, making a figure, are diftri-
buted -among different courts : a claim of
peerage, for example, is determined in the
Houfe of Lords; of bearing arms, in the
Lyon court; and of being put upon the
roll of freeholders, in the court of Bardns.
Even-after this diftribution, there remain
many rights eftablifhed by law, and wrongs
‘committed againft law, that are not pecu-
niary; which being left unappropriated,
muft be determined in a court of equity :
for the great principles {o often above men-
tioned, That where there is a right it ought
to be made effeGtual, and where there is a
wrong it ought to be reprefled, are equally
applicable, whether the intereft be pecu-
niary or not pecuniary.

To colle all the rights eftablifhed and
wrongs committed that are not pecuniary,
would be an endlefs labour : it would be
ufelefs as well as endlefs; for the remedy
is not at all intricate, The only queftion
of difficulty is, In what courts fuch mat-
ters are to be tried; and to this queftion
no general anfwer can be given, other than
that the chancery in England and feflion
in Scotland, are the proper courts, where
there 1s no peculiar court eftablithed for

2 deter-
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determining the point in controverfy. Take
the following example. The qualifications
of a man claiming to be a freeholder, muft
be judged by the freeholders of the coun-
ty, convened at their Michaelmas head-
court : but the law has provided no reme=-
dy for a wrong that may be committed by
the freeholders, namely, their forbearmg
to meéet at the Michaelmas head-court in
order to prevent a man from applying to
be put upon the roll; and therefore it is
incumbent upon the court of fefion to re-
drefs this wrong, by ordering the freehold-
ers to meet under a penalty. -

Two branches of law come under this
part of the work, fo extenfive as to require
different chapters.. In the firft is treated,
how far a covenant or promife in favour
of an abfent perfon, is effe@&ual. In the o-
ther, immoral acts that are not pecu-

niary,

Vo, Il H CHAP,
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C H A P L.

How’far a covenant or promife in favour
of an abfent perfon, is effeGual.

Am aware that the intereft which arifes

“to the abfent from a promife or cove~
nant; being commonly pecuniary, ought
in {tri& form to have been handled above.
But the intereft of the perfon who obtains
the obligation for behoof of the abfent,
is not pecuniary ; and the conne&ion of
thefe different interefts, arifing from the
fame promife or covenant, makes it ne-
ceflary that they fhould be handled toge-
ther.

Promifes and covenants are provided by
nature for obliging us to be wufeful to o-
thers, beyond the bounds of natural duty.
They are perfected by an a& of the will,
cxprefied externally by words or by figns.
And they are binding by the very confti-
tution of our nature, the moral {enfe dic-

tating
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tating that every rational promife ought to
be performed.

No circumftance fhows more confpi-
cuoufly our deftination for fociety, than
the obligation we are laid under by our
very nature to perform our promifes and
covenants. And to make our engage-
ments the more extenfively ufeful in the
focial ftate, we find ourfelves bound in
conicience, not only to thofe with whom
we contra®t, but alfo to thofe for whofe
benefit the contract is made, however ig-
norant of the favour intended them. If
John exa¢ from me a promife to pay
L. 100 to James, I ftand bound in con-
fcience ta perform my promife. It is true,
“that the promife being made to John, it is
in his power to difcharge the fame; and
therefore, if he be filent without requiring
me to perform, my obligation is in the
mean time fufpended, waiting the refult
of his will. But as John’s death puts an
end to his power of relieving me from my
obligation, the fufpenfion is thereby remo-
ved, and from that moment it becomes my
indifpenfable duty to pay the L. 100 ta
James.

H 2 The
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The binding quality of a promife goes
ftill farther. If I promife John to educate
his children after his death, or to build a
monument for him, confcience binds me
alfo in this cafe: which is wifely ordered
by the author of our nature; for a man
would leave this world difcontented, if he
could not rely upon the promifes made to
him of fulfilling his will after his death,
And though my friend dies without an
heir to reprefent him, I find myfelf, how-
ever, bound in confcience ta execute his
will. Here then comes out a fingular cafe,
‘an obligor without an obligee. = And if it
be demanded what compulfion 1 am under
‘to perform, when a court of law. cannot
interpofe unlefs there-be an obligee to bring
an action ; the anfweris, that I ftand bound
in conicience, as men were by a covenant
before courts of law were inftituted. Nor
is this cafe altogether negle¢ted by law.
It is extremely probable, that a court of
equity would compel me to execute the
will of my deceafed friend, upon a com-
plaint brought by any of his relations,
though they could not ftate themfelves as
obligees,

Such
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* Such are the binding qualities of a pro-
mife, and of a covenant, by the law of
our nature. We proceed to thow how far
thefe ‘qualities are fupported by municipal
Nlaw. | | |
For a long period after courts of law
were inftituted, covenants and promifes
were left upon confcience, and were not
inforc’d ‘by any action. This in particu-
lar was the cafe among our Saxon ance-
ftors : they did not give an a&ion even
upon buying and {felling, .though the moft
neceflary of all covenants. The Romans
were more liberal ; and yet they confined
their actions to a few covenants that are
neceflary in commerce. At the fame time,
the action given to inforce thefe covenants
was confined within the narroweft bounds.
In the firft place, as only pecuniary intereft
was regarded, no altion was given upon a
covenant, unlefs the plaintiff could fhow
that it tended to his pecuniary intereft *,
And accordingly, an actian was denied up-
on a contraét to pay a {um of money to a
third perfon. In the next place, though

that perfon had a pecuniary intereft to
® 1. 38, { 17. De verborum oblig.

have
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What is the legal effe® of bribery in the
eleGtion of a member to ferve in parlia-
ment, or of magiftrates to ferve in bo-
roughs ? Common law, with refpect to
eleCtors, confiders only whether the man
was intitled to vote, difregarding the mo-
tive that induced him to prefer one can-
didate before another; and therefore this
matter comes under a court of equity.
And as good government requires a free=
dom and independency in voting, a court
of equity will fet afide every vote obtained
by bribery; for the candidate who is guil-
ty of bribery will not be permitted to be~

¢ tempore fuifle geftum.” It is amufing to obferve
how well an argument pafles in Latir, that would
make but 3 fhabby figure in Englith. But to judge
well, and to give a folid reafon for one’s judgement,
are very different talents. There is in the mind of -
man a difpoﬁtiou to let nothing pafs without a rea-
fon; but that difpofition is eafily gratified, for with
the plurality any thing in the form of a reafon is
fufficient.  Mafcardus, de probationibus, lays down
the following rule : ¢ That a thoufand witnefles,
*¢ without being put upon oath, afford not evidence
¢ in a court of juftice.” What is the reafon given ?
It is, that numbers do not fupply the want of an

oath; which is no more but the fame aflertion in
different words.

nefit
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tive. Intricate queftions of this kind lead
to a general dodtrine founded on human
nature, That the accomplifhment of every
honeft purpofe is a man’s intereft. And
accordingly, in the affairs of this world,
it 1s far from being uncommon to prefer
the intereft of ambition, of glory, of learn-
ing, of friendfhip, to that of money. This
dodtrine, by refinement of manners, pre-
vails now univerfally. In the cafe ftated,
that I have an equitable intereft to exa&
the promife in favour of my friend, is ac-
knowledged ; and a court of equity will
accordingly afford me an action to compel
performance.

But has my-friend an action if I forbear
to interpofe ! He has no adion at com-
mon law, becaufe the promife was not
made to him. And as little has he an ac-
tion in equity during my life; for the
following reafon, that it depends on me
to whom the promife was made, whether
it fhall be performed or not. Itis in my
power to pafs from or difcharge the pro-
mife made to me ; and as this power con-
tinues for life, the obligor cannot be bound
to pay to my friend, while it remains un-

| certain
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certain whether it may not be my will to
difcharge the obligation *,

I illaftrate this do@rine by the follow-
ing examples. I give to my fervant mo-
ney to be delivered to my friend as a gift,
or to my creditor as payment. The mo-
ney continues mine till delivery ; and I
have it in my choice to take it back, or to
compel delivery. The friend or creditor
has no a&ion. He has not a real a&ion,
becaufe the property of the money is not
transferred to him : he has not a perfonal
acion, while it continlues in my power to
recal the money. If delivery be delay’d,
he will not naturally think of any remedy
other than of making his complaint to me.
Yet the court of feflion taught a very dif-
ferent docrine in the following cafe. Ina
minute of fale of land, the purchafer was
taken bound to pay the price to a creditor
of the vender’s: action was fuftained to
this creditor for payment to him of the
price; though it was pleaded for the vend-
er, That the purfuer not being a party to
the minute of fale, no right could arife

* 1. 3. De fervis exportandis. 1. 1. C Si mancipiun
ita fuerit alienat,
I to
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to him from it, and that the vender’s
mandate or order might be recalled by
‘him at his pleafure *. But the court af-
terward determined more juftly in the fol-
lowing cafes, founded on the fame prin-
ciple. A proprietor having refigned his
eftate in favour of his fecond fon and his
‘heirs-male, with power to his eldeft fon
and the heirs-male of his body to redeem
did afterward limit the power of redemp-
tion, that-it thould not be exercifed unlefs
with the confent of certain perfons named;
and impowering thofe perfons to difcharge
the reverfion altogether if they thought
proper, which accordingly they did after
the father’s death. In a declarator at the
inftance of the fecond fon to afcertain his
right to the eftate, it was objeéted by the
eldeft, That, by the fettlement, he had a
jus quefitum, which could not be taken
from him. The difcharge was fuftain-
ed . Sir Donald Baine of Tulloch dif-

* Stair, July 9. 1664, Ogilvie contra Ker ; Durie, Ja-
nuary 9. 1627, Supplicants contra Nimmo.

+ Fountainhall, January 2. 1706, Dundas contra
Dundas.

VoL, II. 1 poned
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‘poned his eftate 'to his eldeft fon John
and took from him' bonds of provifion in
name of his younger children. It was
found, that as thefe bonds were never de-
livered, it was in Sir Donald’s power to
difcharge or cancel them at pleafure *.
The like was found 2d July 1755, Hill
contra Hill.

To return to the cafe figured of a pro-
mife exaCted by me in favour of an ab-
fent perfon. My death makes a total
change, by giving him an aQion which
he had not during my life: for if the ob-
ligor, who formerly was bound at my in-
ftance, remain ftill bound in confcience, as

“1s made evident above, it follows, that
the perfon in whofe favour the promife
was made, muft be intitled to demand
performance. This will readily be yield-
ed where the pacion is for a valuable con-
fideration : if John give a fum to James,
for which James promifes to John that he
will build a houfe to William, James can-’
not both retain the money and refufe per-
formance. The fame mutft follow though
the paction be gratuitous ; for James is in

* July 6. 1717, Rofe contra Baine of Tulloch.

confcience
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confcience bound to perform his promife ;
and William of courfe muft be intitled , to
demand performance. :

From thefe premifes it follows, that the:
man who thus makes a contradt for the
benefit of an abfent perfon, may renounce-
his power of difcharging the contraét;:
which renunciation delivered, will inftant-
ly intitle that perfon to demand perform-
ance. Such renunciation may alfo be in--
ferred rebus et factis. As for example,
where a man difpones his eftate to his el-
deft {on, and takes from him ‘a bond of
provifion to his younger children by
name : while the bond is in the father’s
cuftody, it continues under his power ;
but if he deliver the bond to his children,
he is underftood to renounce his power,"
which will intitle them to demand pay-
ment *,

In the Roman law, a ftipulation in fa~
vour of the heir was early made effectual,
by fuftaining an ation to the heir . By
that law, a fon might ftipulate in favour

* Dirleton, November 20. 1667, Trotters, contra.
Lundy. '

t L 38. § 12, & 14. De verborum oblig.
I2 of
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of his father, and a flave in favour of his
mafter. Inthe progrefs of equity this pri-
vilege was further extended. Where a
man ftipulated in favour of his daughter,
an utilis aftio was given to the daughter,
which is an ation in equity *. Yet a
daughter’s pa&ion in favour of her mo-
ther did not avail the mother 1. A man’s
ftipulation in favour of his grandchildren
profited them $. Where there was a re
interventus, an utilis aftio was given to the
abfent perfon whoever he was ||. But a-
mong the Romans a gratuitous ftipulation,
in favour of a ftranger never produced an
action to the firanger **,

The foregoing doctrine unfolds the na-
ture of fideicommiffary fettlements among
the Romans. Of thefe fettlements Jufti-
nian 17 gives the following hiftory, That
they were a contrivance to elude a regula-
tion that rendered certain perfons incapa-
ble of taking benefit by a teftament ; that

~* 1. 45. § 2. De verborum oblig.
+ L 26. § 4. De pa&is dotal,
1 L 4. C. De pactis conven.
i L. 3. C. De donat. quz fub modo.
** § 4. Inftit. de inutjl. ftipul,
+1 § 1 Inft. de fideicommidl, hered. .
. 1@
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it being in vain to fettle upon fuch a per-
fon an eftate by teftament, another perfon
was named heir, to whom it was recom-
mended to fettle the eftate as intended;
and that Auguftus Cefar gave here a civil
ation to make the fettlement  effeGtual.
But did Auguftus make effe@ual a fettle-
ment executed in defraud of the law? I
can hardly be of that opinion. If the
law was inexpedient, why not openly re-
fcind it?  Auguftus was too wife a prince
to fet thus a public example of eluding
law. Juftinian,-I fufpe&, did not under-
ftand the nature of thefe fettlements. It
was a maxim in the Roman law, derived
from the nature of property, That a man
cannot ‘name an heir to f{ucceed to his
heir *, Becaufe this could not be done
directly, it was attempted indireétly by a
Sideicommiffary. {ettlement : 1 name my heir
regularly in my teftament, and I order
him to make a teftament in favour of the
perfon I incline thould fucceed him. Such
fettlements did at firft depend entirely on
the faith of the heir in pofleflion, who up-
on that account was termed - Heres fiducii-

¥ See Hiftorical law-trads, trad 3.

rius :
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rius : the perfon appointed to fucceed him,
termed Heres fideicommiffarius, had not an
aGion at common law to compel perform--
ance ; . for the fiduciary heir was not bound
to him; but to the teftator folely. But
here was a re: interventus, a fubje in the
hands,of the fiduciary heir, which, by ac-
cepting the teftament, he bound himfelf to
fettle upon the fidezcommzffary heir; and he
is therefore bound in confcience to fettle it
accordingly. ‘The fideicommijfary heir has
befide an equitable claim to the fubje&
founded on the will of the teftator.
Thefe things confidered, it appears to me-
plain, that Auguftus Cafir, . with refpect
to. fuch ftttlements, did no more byt fup-
ply a defe¢t in common law, by appoint-.
ing an ation to be fuftained to the fidei-
commffary heir. S

What 1s juft now faid ferves to explain
the nature of trufts, where a fubject is veft-
ed in a truftee for behoof of a third party,
the children nafcitur: of a marriage, for
example. A truft of this nature, analo-
gous to a fideicommiffary {ettlement among
the Romans, comes not under the cogni-
fance of a court of common law ; becaufe
the perfon in'whofe favour the truftis e-

ftablithed,,
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ftablithed, not being a party to the agree-
ment, has not at common law an a&ion
to oblige the truftee to fulfil his engage-
ment.: but he hath an aétion in equity as
above mentioned. And hence it is, that
in England fuch trufts muft be made ef-

fectual in the court of chancery.
Reviewing what is faid above, I am in
fome pain about an objeGion that will
readily occur againft it. A legatee, by the
common law of the Romans, had an ac-
tion againft the heir for performance; and
yet a legatee is not made a party in the
teftament ; nor is the heir, by acc‘eptihg
the teftament, bound to him, but to the
teftator folely. To remove this objection,
it will be neceflary to give an account of
the different kinds of legacies well known
in the Roman law; and upon fetting this
fubje& in its true light, the objection will
vanifth. In the firft place, where a legacy
‘15 left of a corpus, the property is tran{-
ferred to the legatee 1p/o facio upon the te-
ftator’s death, conformable to a general
rule in law, That fubje@s are transferred
from the dead to the living without necef=
fity of delivery : for after the proprietor’s
death, there is no perfon who can make
delivery;
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delivery ; and if will alone, in this cafe,
have not the effe& to transfer property, it
never can be transferred from the dead to
the living. Upon that account, a legatee
of a corpus has no occafion to fue the heir
for delivery: he hath a re: windicatio at
common law. The next kind of legacy I
fhall mention, is where a bond for a fum
of money is bequeathed direétly to Titius.
The fubje@ here, as in the former cafe,
vefts in the legatee ip/6 fato upon the te-
ftator’s death. The legatee has no occa-
fion for an a&tion againft the heir; for in
quality of creditor he has at common law
an action againft the debtor for payment,
A third fort of legacy is; where the tefta-
tor burdens his heir to pay a certain fum
to Titius. This is the only fort, refem-
bling a fideicommzffary {ettlement, to which
the maxim can be applied Quod alii per a-
lium non acquiritur obligatio. But as an ac-
tion at common law for making other le-
gacies effetual was familiar, the influencé
of connection, without making nice dif-
tinctions, produced an aftion at common
law for . this fort alfo. Therefore all that
can be made of this inftance, is to prove
what will appear in many inftances, that

1 common
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common law and equity are not feparated
by any accurate boundary.

Our entails upon the common law’are
in feveral refpeéts fimilar to the Roman
fideicommiffary fettlements ; and fo far are
governed by the principles above eftablith-
ed. I give the following inftances. A
man makes ‘an entail in favour of his fon
or other relation, difponing the eftate to
him, {ubftituting a certain feries of heirs,
and referving his own liferent, The in-
ftitute, though fettered with irritant and
~ refolutive claufes, is however vefted in the
full property of the eftate * ; and the fub-
ftitutes, for the reafon above given, have
not an action at common law to oblige
the inftitute to make the entail effeGtual
in their favour. But the inftitute refem-
bles precifely a Roman beres fiduciarius,
and is bound in equity to fulfil the will of
the entailer; by permitting the fubftitutes
to fucceed 1n their order.

I give a fecond inftance, in order to
clear up a celebrated queftion often deba-
ted in the court of feflion, namely, Whe-
ther an entail, fuch as that above men-

* See Hiftorical law-trad@s, trad 3. toward the clofe.

VoL, II- K tioned,
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tioned, after being completed with infeft~
ment, can be altered or difcharged even
by thejoint deed of the entailer and infti-
tute. Our lawyers have generally leaned
“to the negative. The inftitute, they urge,
fettered by the entail, has not power to al-
ter or difcharge ; and the will of the en-
tailer, who is not now proprietor, cannot
avail. 'This reafoning is a mere fophifm.
The full property is vefted in every tenant
in tail; no lefs than in him who inherits
a fee-fimple. A tenant in tail is indeed
limited as to the exercife of his powers of
property : he muft not alien; and he muft
not alter the order of fucceflion. But
thefe, and fuch like limitations, proceed
not from defe® of power qua proprietor,
but from being bound perfonally, by ac-
ceptance of the entail, not to exercife thefe
powers *. This diftin&tion with refpect
“to the prefent queftion is of moment. A
man cannot exercife any power beyond
the nature of his right: fuch an a& is
void ; and every perfon is intitled to ob-
ject to it. But no perfon, other than the
obligee, is intitled to object to the tranf-

* "This doftrine is more full_y explained in traét 3. a-
have cited.

greflion
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greflion of a covenant or perfonal obliga-
tion. The entailer, in the cafe ftated, is
the obligee : ‘it is he who took the infti«
tute bound to limit as above the exercife
of his property; and he therefore has it
in his choice, to keep the heir bound; or
to releafe him from his obligation. To
be in a condition to grant fuch releafe, it
is neceffary indeed that he be obligee, but
it is not neceffary that he be proprietor.
Hence it appears, that the fubftitutes
have no title while the entailer is alive, to
reftrain the inftitute from the free ufe of
his property. They have no claim per-
fonally againft the inftitute; who ftands
bound to the.entailer, not to them: nor
have they any other ground for an action,
feeing the full property of the eftate is
velted in the inftitute, and no part in
them. In a word, it depends entirely up-
on the entailer, during his life, whether
the entail fhall be effeétual or no; and
while that centinues to be his privilege,
the {ubftitutes e\*iaent]y can have no claim.
Nay more, I affirm, that the entailer can-
not deprive himfelf of this privilege, even
though he- fhould exprefsly renounce it in
the deed of entail. The fubftitutes are
K 2 | not
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not made parties to the.entail, and the re-
nunciation, though in their favour, is not
made to them. 'The renunciation is at
beft but a gratuitous promife, which none
are intitled to lay hold of but that very
perfon to whom it is made.

A great change indeed is produced by
the entailer’s death There now exifts no
longer a perfon who can loofe the fetters
of the entail. The inftitute muft for e-
ver be bound by his own deed, reftrain-
ing him from the free exercife of his pro-
perty’; and as the fubftitutes, by the en-
tailer’s will, have in their order an equi-
table claim to the eftate, a court of eqmty
will make this claim effectual.

‘But here a queftion naturally arifes,
Why ought not the entailer’s privilege to
difcharge the fetters of the entail, defcend
to his heirs. The folid and fatisfaGory
anfwer is what follows. No right or pri-
vilege defcends to an heir, but what is pe-
cuniary and tends to make him locupletior -
but the privilege of dxfchargmg the fet-
ters of an entail makes not the heir /ocu-
pletior, and therefore defcends not to him.,

Similar to the rule above explained, .4/
per aliwum non acquiritur obligatio, is the fol-

| lowing
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lowing rule, dlii per alum non acquiritur
exceptio. 'Thefe rules, governed by the
fame principle, throw light upon each o-
ther ; and ought therefore to be handled
together. I obtain from a man a promife
to difcharge his debtor, the queftion is,
What fhall be ‘the effe@ of that promife.
The Roman lawyers anfwer, that I cannot
have an altion to compel performance,
becaufe I have no intereft that perform-
ance fthould be made ; and that the debt-
or cannot have an aftion to compel per-
formance, becaufe he was not a party to
the agreement *,

But the Roman writers were certamly
guilty of an overfight in not diftinguifhing
here a pactum Lberatorium from a pactum
obligatorium. ~Admitting’ the latter to be
limited as above by the common law of
the Romans ; it can be made evident from
the principles of that very law, that the
former . cannot be fo limited, 'but muit
be effe@tual to him for whofe behoof it is
made, whether the perfon who obtained
it be conne@ed with him or no. The dif-
ference indeed with refpeét to the prefent

f 1. 17. § 4. De padlis.

point
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point between thefe pactions, arifes not
from any difference in their nature, but
from the rature of a colrt of law. = Courts
of law, as above mentioned, were origi-
nally circumicribed within narrow bounds;
and with refpe&t to the Roman courts ‘in
particular, many pacta obligatoria were left
upbn confcience unfupported by thefe
courts. Such a conftitution indeed con-
fines courts within too narrow limits with
refpe to their power of doing good ; but
then it does not lead them to do any
wrong. The cafe is very different with
refpe& to pacta hLberatoria : it is unjuft in
the creditor to demand payment, after he
has promifed, even gratuitoufly, to dil-
charge the debt; and a court of law would
be acceffory to that a& of injuftice, if it
fuftained ac&tion-after fuch a promife. The
court therefore muft refufe to fuftain ac-
tion ; orrather muft fuftain the pactum /-
beratorium as a good exception to the ac-
tion *, And it makes no difference, whe=
ther the perfon who obtained the promife
be dead or alive. For while the promife
fubfifts, it muft bar the crediter from

#* See Hiftorical law-trad&s, trad 2. .

claiming
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claiming payment; and muft bar every
court from fupporting fuch a claim. It is
true indeed, that while the perfon who
obtained the promife is alive, it is in his
power to difcharge the promife ; and con-
fequently to intitle the creditor to an ac-
tion: but till that difcharge be obtained,
it would be unjuft in any court to fuftain
action, |

Some of the Roman writers, {fenfible that
an action for payment ought not to be fuf-
- tained to a creditor who has paffed from
his debt, endeavour to make this opinion
confiftent with the rule Al per alium non
acquiritur exceptio, by a fubtilty that goes
out of fight. They infift, that the debtor
cannot found a defence upon a pa&ion to
which he was not a party: but they yield,
that the paction, though not effectual to
the debtor, is effetual againft the credi-
‘tor; and they make it effeGual againft
him, by fuftaining to the debtor an excep-
tio doli *, o

‘Upon the fame principle, if a third per-
fon pay 'a debt knowingly and take a
difcharge in' name of the debtor, the

* L25, §2. 1. 26. De padtis; 1. 26, § 4. De padtis do-
talibus.

debtor,



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15%@9;399 80

8o JUSTICE IN MATTERsS  B.I,

~ debtor, though the difcharge be not de-
livered to him, can defend himfelf by an

exceptzo doli - againft the creditor demand-
ing payment from him : for the creditor
‘who bas received payment from the third
‘pér’fon, cannot 1n confcience demand a fe-
cond payment from the debtor. But tho’
‘he be barred from demanding a fecond
payment, it does not follow that the debt
s extmgm{hed That it remains a fubfift-
ing debt will appear from confidering,

1mo, That the tranfation between the cre-

ditor and the third perfon may be diffolved

as it was eftablifhed, namely, by mutual
confent, and by cancelling the difcharge.

‘2do, The debtor, notwithftanding the er-
roneous payment, has it in his” power to

force a difcharge from the creditor upon

offering him payment : neither of* which

could happen, were the debt extinguifhed.

It only remains to be obferved, that, when

a debt is thus paid by a third perfon, it is

in the debtor’s choice to refund the mo-

néy to the third perfon, orto pay it to the

creditor. But if he defend himfelf a-

gainft the creditor by an exceptio doli,

-which imports his ratification of the pay-
ment, the fuftaining this exception hath

2 twa



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15%@9;399 81

P 1l 1. NOT PECUNIARY. 81

two effes: 1ft, It operates to him a legal
‘extin&tion of the debt; and, nexr, Itin-
titles the third perfon to demand the fum
from him.

CH AP IL

Powers of a court of equity-to reprefs
immoral a@s that are not pecuniary.

" Have had occafion to mention above,
that an attempt to correGt all the
wrongs that are not pecuniary, would be -
endlefs; and in a meafure ufelefs, as- the
method of reprefling them all is the fame,
which is to declare them void. One fpe-
cies of ‘immoral a@s deferve peculiar no-
tice, not only as a tran{greflion of duty,
but as tending to corrupt our morals.
Individuals in fociety aré linked toge-
ther by various relations that require a
fuitable condu@. The relations in parti-
cular that imply fubordination, make the
corner-ftone of government, and ripen men
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gradually for behaving in it with proprie-
ty. 'The reciprocal duties that arife from
the relation of parent and child, of pre-
~ceptor and {cholar, of mafter and fervant,
of the high and law, of the rich and poor,
and fuch like, accuftom men both to rule
and to be ruled. It is for that reafon ex-
tremely material, that the duties arifing
from fubordination .be preferved from en-
_croaching on each other: to reverfe them,
would reverfe the order of nature, and
tend to unhinge government. To fuffer,
for example, a young man to aflume rule
over his father, is to countenance an im-
moral a& and a breach of duty; having
at the fame time a tendency to deftroy fub-
ordination,

A young man, in his contra& of mar-
riage, confented to be put under interdic-
tion to his father and father-in-law; and
in cafe of their failure, to the eldeft fon of
the marriage. They having failed, - the
court refufed to fuftain an interdiion
where the father 1s interdi¢ted and the fon
interdi¢tor *, A bond was. granted by a
man to his wife, bearing, “, That by hig
# facility he might be mifled to difpofe of

* Durie, 18th January 1622, Silvertonhill contra hig
Father.

% g
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“ a liferent he had by her, and therefore
“ binding himfelf not to difpone without
“ her confent.” Upon this bond followed
an inhibition ; which was in effe® putting
the hufband under interdi@ion to  his
“wife. The court refufed to fuftain this
act; becaufe a married woman, being fub
poteflate wiri, cannot be a curator to any
perfon; and to make her a curator to her
hufband would be to overturn the order of
nature *,

Other adls tending to or arifing from
depravation of manners, are alfo rejected
by a court of equity. Thus, a man who
had fallen out with his mother, fettled
his manfion-houfe on his brother ; and
took from him a bond in his fifter’s namie,
that he fhould not permit his mother to
fet foot in the houfe. The bond was fet
afide . |

* Stéir, 27th February “16'53, Lady Milton contra-
Milton.-
1 1 Vernon 413,
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