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BOOK 1II

OF THE SEVERAL KINDS OF ESTATE WHICH MAY BE
ATTACHED FOR DEBT.

In distinguishing the funds which, by law, may be attached for the payment of debt,
two questions chiefly demand attention :—1. What part of the acknowledged estate and
effects of a debtor is to be considered as responsible for debt, and open to the diligence
of his creditors? and, 2. By what criterion are creditors to distinguish the right of their
debtor in cases of ambiguous possession >—Without being too curious about minute divi-
sions of the subject, I shall, in distinct chapters, explain the several sorts of estate which
may be made available to creditors.

The general rule is, that all the acknowledged property of a debtor is available to credi-
tors, and may, by the operation of legal diligence, be converted into money, and applied
in payment of debt. The property of land and other heritable subjects, whether of the
nature of a perpetual estate or of temporary endurance; liferents; reversionary rights ;
servitudes ; leases ; faculties and powers,—may all be affected by the diligence of credi-
tors, subject to certain exceptions, restrictions, and conditions. Incorporeal rights also, as
Heritable bonds, Bank and Government stock, Shares in public companies, Patents, Literary
property, and Debts, are responsible to creditors, under certain restrictions: And, finally,
Moveable property, Wares, Merchandise, Money, may be applied by creditors to answer
the debts of the owner. In the common course of life, and especially in a trading country,
the great foundation of credit is the mass of commodities, of a perishable nature, which
pass through a trader’s hands, and form the subject of his dealings. But it is not unna-
tural to consider Property in Land as first in importance; and it may lead to a mare
systematic arrangement of the subject to take,—

1. Estates in land, and connected with land.

2. Incorporeal rights not connected with land.

3. Moveables.

PART L
OF ESTATES IN LAND, AND CONNECTED WITH LAND.

AccorpinG to the prevailing spirit of modern law, Land is considered as a commercial
property. While the rules of its succession are clear and uniform, all undue restrictions
on alienation are discountenanced ; and the rights of creditors in regard to it are ample
and of ready access.



20 OF PROPERTY IN LAND AS LIABLE TO DEBT.

With one signal exception in the case of Entails, the rules and proceedings of the law
of Scotland relative to this sort of property are simple, just, and efficient. The obstruc-
tions of the old law of feudal tenures have been in a great degree removed by the legisla-
tive wisdom of more modern times ; called into action on occasion of political convulsion
and rebellion, but with effects as salutary for the purposes of trade as if devised in the true
spirit of commercial policy. The forms of voluntary alienation and security are plain,
simple, and intelligible. The modes of execution by creditors are prompt, effectual, and
equal, in process and in operation. And, although it has been doubted by some, whether
there ought to be, in public records, a complete disclosure of the state of a man’s property
as charged with debt, while by others it has been suspected that our system of records is
fast tending to a state of inextricable confusion and practical uselessness ; the fact is, that
the whole landed property of' Scotland is registered in volumes deposited in the Register
House, and exhibiting at one view, to those desirous to purchase land, houses, or other
heritable subjects, or meaning to lend money on the security of such property, or desiring
to have a correct notion of their debtor’s land estate as a ground of general credit, the ex-
tent of that estate ; the conditions under which it is held ; and the securities which may
already have been created over it.

Leases are inferior rights in land, with respect to which, although the same means of
information do not exist, knowledge sufficiently accurate may be obtained to regulate
the credit of the owner. Leasehold property is not recorded in a public register. But
no lease of which the term exceeds a year can be effectual unless it be in writing, followed
by possession ; so that by inquiry at the tenant the whole conditions of the lease may be
known.’

ServiTUDEs on land are rights of a definite and known description, and, whether as
burdens on the debtor’s property, or as privileges augmenting its value, they may, on
careful inquiry, be discovered by creditors.

CHAPTER I
OF PROPERTY IN LAND, AS RESPONSIBLE FOR DEBT.

ALL the land of Scotland, so far as it belongs to individuals, is vested in them either
in superiority or in property. The former, called Domintum DirecTUM, is available
to creditors, as entitling the holder to draw feu-duties, or to reap occasional advantages
on the entry of heirs, or of purchasers, or of creditors; or as giving a right to the elective
franchise, if the holding is immediately under the Crown, and the land extends to forty
shillings of old extent, or L.400 Scots of valued rent. The latter is the more valuable
right of actual occupation and exclusive use, called by our lawyers DomiNtum UTiLE.
Either of these rights may be sold for the benefit of creditors, or attached by diligence ;
and although it is not necessary to enter here into the doctrines relative to the titles by
which those rights are held, a short view of the leading principles which rule the transfe-
rence of this sort of property may not be misplaced.

1 Tt has been proposed to a certain extent to intro-  Work. It may only be observed in the meanwhile,
duce a system of registration applicable to this sort of  that amidst the advantages proposed to be attained,
property. Whether such a proposal shall be adopted  the increase and complication of records would prove
may perhaps be explained in the Appendix to this a serious evil.
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OF SASINE. a1

SECTION L
OF THE VASSAL’S ESTATE, OR DOMINIUM UTILE.

This is the most valuable estate in land known in the law of Scotland, though of less
dignity in the scale of feudal importance. In the transference of land, the act of de-
livery, which is the badge of transference, is very peculiar in its form. In Scotland,
in ancient times, Land and Houses were delivered by an actual entry of the acquirer
into the possession ; but, for many ages past, the delivery of a part symbolically for the
whole—of a little earth and stone of the lands, for the lands themselves—has been esta-
blished as the only legitimate mode of delivery. This symbolical delivery, or Improper
Investiture, (in the language of the Feudistsg’, is with us called INFEFTMENT, or SASINE;
and has entirely superseded the Proper Investiture, or real delivery of the land itself. It
is evidenced only by a Notarial Instrument, which stands connected with the whole
system of registration by which land rights in Scotland are kept so clear: And actual
possession of land, without sasine, is quite unavailing to pass the property.'

Sasine, the modus transferendi of land, is obtained, either directly, under the precept
of a feudal proprietor himself infeft, or indirectly from that person’s feudal superior on
his resignation : Or by assignation, voluntary or judicial, to a warrant for infeftment not yet
executed ; in consequence of which assignation the warrant may be executed in favour of
the assignee : Or, on the devolution of the right to an heir, according to the established
law of succession, when the feudal superior grants his warrant for renewing the feudal
investiture by sasine to the creditor, or to the heir.

The instrument by which alone this requisite of sasine is established, is itself made
entirely to depend for its efficacy, against purchasers and creditors, on the Act of Regis-
tration within sixty days. This system of registration will deserve particular attention
hereafter.—The expediency has been questioned, the practicability doubted as applicable
to a country where many extensive and complicated money transactions take place :
But the rules of this act of completion are chiefly deserving of observation. See below,
in the Third Book. See Index, voce Voluntary Security.

The right, whether voluntary or judicial, which is first duly completed by sasine record-
ed, carries the property. Although the purchaser of a feudal subject shall have entered
into possession of the lands, and paid the price, a creditor of the seller, or the trustee for
the whole body of his creditors, adjudging, or receiving a voluntary conveyance from the
bankrupt, and obtaining and recording the first infeftment, will acquire a preference,
leaving the purchaser to his dividend as a personal creditor merely.

Even where the seller himself has not taken sasine, so that his right is only personal, this
personal right is not conclusively transferred without sasine. If a second disponee, or
the general creditors, on the seller’s bankruptcy, obtain and record sasine before the
right of the first disponee is so completed, they will take the property preferably to such
first disponee, provided the title of the seller (as explained in the next paragraph) be so
connected as to accresce to the previous conveyance.*

! In STEWART against SANDIEMAN, decided in  quite clear of thé rule, ¢ no sasine, no delivery of
1771, a person had bargained for a house, and receiv-  ‘land;’ and that, till delivery, the bargain was voidable,
ed possession; but the conveyances were not com- for failure to pay the price.
pleted when he failed, unable to pay the price: the

seller was found entitled to withhold, as in an uncom-
pleted bargain. One Judge (Lord Monboddo) was
of opinion, that the conveyance was complete, as pos-
session had been delivered. The other Judges were

2 It was at one time doubted, whether the convey-
ance of a right to lands merely personal, did not fully
carry the personal right, which was all that belong-
ed to the seller? When this question first occurred,
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22 OF THE ESTATE OF THE SUPERIOR.

Where a conveyance to land is granted by one who is not himself infeft, with
precept, in consequence of which the disponee takes sasine, that sasine is ineffectual
while the granter continues uninfeft; but a subsequent infeftment of the granter will
complete the right of the disponee, it being held in law to accresce, or, by a retrospective
relation, to accede to the previous conveyance. If, therefore, two conveyances shall have
been granted, and both disponees are infeft, and the second, in order to make good his
right, shall infeft the disponer, this infeftment will avail his competitor, and complete his
previous infeftment.’

Among the general creditors of a proprietor of land not infeft, and where none of
the competitors have obtained infeftment, the final settlement of the competition cannot
be imagined to take place on such imperfect right: So that the question, whether the first
disposition would carry the preference, never can occur. The trustee for the whole
creditors, or some individual, would proceed to complete the feudal right by which the
preference would be regulated.

SECTION 1II.
OF THE ESTATE OF THE SUPERIOR, AS AFFECTED BY CONDITIONS IN THE FEUDAL GRANT.

Tue effect of Conprrions in the feudal grant from the superior to the vassal, may
be of importance to creditors in two views.—First, The creditors of the superior may
have to inquire concerning the efficacy of such conditions and clauses in securing or in
discharging the pecuniary rights of superiority ; or, Secondly, The creditors of the vassal

the Court was of opinion, that an assignation to an
uncompleted real right was not effectual in compe-
tition with a right completed by infeftment; (20th
June 1676, Brown against Smith; 2. Stair, 428.)
But opinions altered upon the question ; and a simple
conveyance, without sasine, came to be held complete-
ly to denude a disponer, whose right was merely per-
sonal.  (8th December 1710, Rule against Purdie ;
Forbes, 455.: 20th November 1733, Sinclair against
Sinclair ; 1. Dict. 183.) The question, however, came
again to solemn trial in the well known case of Bell of
Blackwoodhouse. At first judgment was pronounced,
finding, that the conveyance to the personal right was
a complete transference, and preferable to a subse-
quent adjudication, even when completed by sasine.
But upon a petition and answers, a hearing in pre-
sence was appointed, and afterwards informations.
The judgment was altered, and ¢ the second convey-
¢ ance, being an adjudication, was preferred, in re-
¢ spect infeftment was expede upon the same, the
¢ other remaining personal. 21st June 1737, BELL
against GArRTsHORE. Home, 102; 1. Dict. 183. It
was a point, however, which was thought to be attend-
ed with very great difficulty. Elchies was against the
decision, and some other Judges. Elchies says, in
reporting the decision,—¢ Me et quibusdam aliis re-
¢ nitentibus;' and he adds,—¢ Arniston avowed, that
¢ he had several times changed his opinion on this
¢ question even during the dependence of the process,
¢ but now he was of the opinion of the last interlo-
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cutor ; and we both thought, that notwithstanding
that opinion, if one having a personal right should
assign it, and thereafter be infeft, and then grant
a second disposition, and infeft that second dispo-
nee, he would be preferred to the first. But he said,
that if the second disponee should first acquire his
¢ disposition, and then infeft his author, the first
¢ disposition would be preferred. But I doubted of
¢ this last, because infefting the author vested the
¢ property in him, whereof he could not be denuded
¢ by the personal disposition. But in this case, the
¢ author’s infeftment would have accresced to Black-
¢ woodhouse, since both he and Chatto were infeft,
¢ but erroneously.” 15th July 1737, Elchies’ Notes,
p. 103, 4.

But any doubts which were entertained before the
above decision are now held to be settled ; and ac-
cording to the doctrine in this case of Bell, the law
is laid down by Erskine, that no conveyance of a
personal right to lands can so divest the disponer as
to prevent him from granting a posterior deed that
may, by prior sasine, be made the preferable. 2.
Ersk. vii. 26.

! HenpERsoN against CAMPBELL, 5th July 1821, 1.
Shaw and Ballantine, 103. This doctrine requires at-
tention in bankruptcy ; for it may happen, that a mea-
sure taken for the general behoof, may rear up unex-
pectedly the security of a creditor, which otherwise
would have been unavailing.
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CASUALTIES OF SUPERIORITY. 23

may have to determine whether there be not vested in their debtor a real right, which the
conditions of the charter may be ineffectual to defeat.

The right of the superior may be made available to creditors as a fund of payment, either,
1. In consequence of affording a freehold qualification, or, 2. By means of the annual duties,
or, 3. By the incidents, casualties, and fines which may fall to the superior.!

I. Erective Francuise.—The estate of superiority, comprehending this right, may be sold
by creditors ; and, in particular circumstances, it is of great value in the market.” It con-
sists of a clear right, as immediate vassal of the Crown, in any estate of the value of forty
shillings of old extent, or of L.400 Scots of valued rent.* But it is not the object of this
inquiry to discuss the nature of that elective franchise, but to inquire into the pecuniary
interests of the superior, in so far as they depend on the condition of the feudal grant.

IT. Fixep Rents.—These fixed rents are now either feu-duties or blench-duties : The
latter being nominal, and mere acknowledgments of superiority ; the former sometimes
equivalent to a full permanent rent for the lands.

II1. IncipenTs or Casusrties.—The casualties which are of importance in the present
day, are nonentry, relief, and composition for an entry.

1. NonenTry DurtiEs are due to the superior on the fee becoming vacant by the death
of the vassal last infeft ; and the duties payable are, 1st, The feu-duties in feu-holding,
or the retour-duties or valued rent in blench-holdings, or L.1 Scots for every L.100 Scots
of valuation in converted ward-holdings, previous to citation in the declarator ; and, 2d,
The real rents of the lands, after citation. This last, being a severe penalty, is avoided by
any reasonable ground of excuse for delaying the entry, and is generally compounded for
the usual duties.> The superior’s action for making effectual his preference is a declarator
of nonentry, grounded on his sasine. The heir is called for his interest.* The conclusions
of the summons are, 1st, To have it declared, that the lands from a particular term have
been in nonentry ; 2d, That the retour-duties or feu-duties of the same, belonged from
that time to the pursuer ; 3d, That the pursuer has right to poind the ground of the lands
for the said duties until the heir’s entry, and for a year’s rent for relief. "Decree, declaring
the nonentry, entitles the superior not only to his remedy for the past, but also to enter
into possession of the lands thenceforward, and to have the ordinary remedy of a pro-
prietor against tenants and intromitters, for the actual rents.

2. RevIer is the duty which is paid to the superior for a renewal of the feu to an heir, and
is generally taxed in the grant at double the amount of the ordinary duties. Where it is
not so taxed, it would appear that a sum equal to a single year’s duties, paid along with
the duties of the year, is the legitimate charge.

8. ComrosiTION for an entry to a singular successor is a charge of more importance. It
amounts to a full year’s rent of the subject, where it is not taxed by the charter.® Thisis

* The apparent heir of the person last infeft, it is

1 The superior is secured in his feu-duties by his
said, need not be called, where the action proceeds on

own charter and sasine ; the vassal’s right forming a

burden on the superior’s, under condition of payment
of the feu-duties contained in the reddendo. But of
this hereafter, in treating of the superior’s preference
in competition.

2 See the titles and requisites of a qualification to
vote, explained by Mr Wight, c. 2. p. 158. and by Mr
Bell, on Elections, p. 46.

5 138th June 1823, RoBix against DrummoNnD, 2.
Shaw and Dunlop, 404. where there was a doubt, and
depending litigation, between the claims of two per-
sons as vassals.

a defect in the title of a singular successor. But that
seems doubtful, and the better practice is to call
him where he is known; Harc against ForsEs, 16th
May 1821 ; 1. Shaw and Ballantine, 9. note.

5 It was held not sufficient to exclude the superior’s
demand for the full rent, that the original grant bound
the superior to enter heirs or successors, 22d May
1810, THOMSON, Fac.Coll.—confirmed inM‘LAcHLAN
against Ta1t, 14th May 1823, 2. Shaw and Dunlop, 303.
—although in the disposition preceding the charter, the
words were, ¢ each heir or singular successor; the
charter bearing ¢ cujuslibet heeredis vel successoris.

Elective
Franchise.

Feu-duties,

Casualties.

Nonentry.

Declarator.

. Relief.

Composition
for entry,
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24, COMPOSITION FOR ENTRY.

a payment which is not to be regarded as a feudal casualty, but as a composition resulting
out of the statutes, by which supetiors have been forced to enter creditors and purchasers,
contrary to the original spirit of the law of feus. ,

The right of relief and composition due to the superior arose out of the nature of the
feudal grant. By the original principles of the feudal law, the grant was personal. Neither
heirs nor creditors had the least right to ask a renewal of the grant; and the gradual ad-
mission of the heir was secured, or accompanied, by a payment to the superior, which, at
first, was valuable, at last fell to a double of the feu-duties or retour-duties of the land,
while a stranger could obtain a grant only by personal favour or at a high price. The
admission of heirs into the destination, was held to entitle the heir to demand an entry,
but to import no discharge of the relief or fine; and where the destination was made to
assignees, it was held, that the superior was, by his contract, bound only to enter the
vassal or his assignee, but not to change his vassal after he had once entered." The first
interposition of the legislature was in behalf of creditors. In 1469 it was provided, relative
to execution on the brieve of distress, that ¢ the oure lord sall ressave the creditour, or on
¢ uthir byar tennande to him, thay payande to the oure lord a ziere’s maill, as the lande
¢ is set for the tyme.”* This is confirmed by 1669, c. 18. where it is declared, that < by
¢ several acts of parliament, and constant practeck of the kingdom, there is one year’s rent
¢ of all lands, &c. apprized, due and payable to the superior of the said lands and others,
¢ before he can be holden to enter and infeft the compriser ;” and the same is enacted as
to adjudication. = Although voluntary purchasers were not, under those laws, entitled to
force an entry, they accomplished it by means of a bond, on which they adjudged. But
on the successive rebellions which agitated Scotland in the beginning of the eighteenth
century, the policy was adopted of breaking the spirit of clanship, by destroying the influ-
ence and power of feudal superiors, and extending the power of alienation. By 20. Geo.
IL c. 50. it was provided, that any heir served and retoured to, or any one who shall pur-
chase or acquire from, the proprietor last vest and seized, shall be entitled to force an
entry from the superior, by horning and other diligence, ¢ provided that no superior shall
¢ be obliged to give obedience to such charge, unless the charger, at the same time, shall
¢ pay or tender to him such fees or casualties, as he is, by law, entitled to receive upon the
¢ entry of such heir or purchaser.” 3

AwmounT or THE YEAR’S RENT.—Under these statutes, doubts have been moved both

as to the rents to be included, and as to the deductions to be made, in reckoning the.

amount of the composition.

In a land estate it was held, that the superior was entitled to demand a year’s rent, as
the lands were let to tenants at the time, deducting feu-duties, public burdens, and annual
burdens imposed with the superior’s consent.*

To houses built in a village on ground feued, the same rule was applied, with the ad-
ditional deduction of a reasonable sum for repairs to the houses, and other perishable
subjects.’

Property subfeued as building ground in a city, opened a question of unusual im-
portance, in consequence of the extension of Edinburgh over lands held in feu, and
subfeued to builders. The point had been raised and discussed by the anonymous com-

1 9. Stair, iv. § 32. 5th February 1663, Lady CaRr-

4 14th February 1775, Arrcurson against Hoep-
NEGIE against Lord CRoMBURN, (4th point of the case);  KIRk, Fac. Coll. 29.

This case was decided after

1.Stair’s Dec. 173. 29th January 1673, OcILVIE against
Kinroch ; 2. Stair’s Dec. 163. & 246.

2 1469, c. 87. Acta Parl. vol. ii. p. 96. c. 12.
5 20. Geo. IL ¢. 50. § 12, & 13.
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careful inquiries into the practice, 1st, As to lands;
and, 2d, As to village property.

5 ANDERSON against MARSHEL, 50th November
1824. See the above case of Aitchison, 3. Shaw and
Dunlop, 334.
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COMPOSITION FOR ENTRY. 25

mentator on Stair, (who is understood to have been Lord Elchies), p. 175.; and was
judicially determined in the case cited below, where it was decided by Lord Meadow-
bank, after great consideration, and his judgment affirmed by the Court, and by the
House of Lords, that nothing more is demandable than the subfeu-duty. It remains to
be determined, what shall be the effect of a subfeu for an elusory feu-duty, or one under
the true value, in consideration of a price, which may be called a grassum? This point
was questioned in the case cited above, Anderson against Marshall, but it was compro-
mised. It has again been raised, and may be determined in time to be noticed in the end
of the Book.”

In calculating the year’s rent to be paid to the superior, the vassal is entitled to Teind.
deduct the value of the teind ; but a doubt arose whether, where the teinds were valued,
the superior was entitled to insist on limiting the deduction to the valued teind, or whether
the vassal might not follow the common rule, of deducting one-fifth of the rent as the
value of the teind. On the course of practice, as sanctioned by a decree in 1819, the Court
recently held the vassal entitled to deduct one-fifth, notwithstanding the existence of a
decree of valuation.? /

An adjudger of a superiority is bound to pay only the feu-duty.* Superiority.

Doubts may arise in various cases, where the vassal comes either in an ambiguous
character, or with peculiarities not contemplated in the original contract. Thus,

1. An heir of entail may be viewed either as a disponee, or as an heir. The institute, Heir of
who is not heir of line, appears to be entitled to no character but that of a singular suc- ™"
cessor, bound to pay a year’s rent ; a substitute, who is also heir of the original investiture,
is entitled to enter on a mere duplication of the feu-duty.® But it remains unsettled,
whether a substitute, not an heir of the original investiture, is to fall under the former
O] or the latter rule ; the superior not being entitled to have that point fixed in the original (O}

charter on the entail.® 2. As a superior, where a corporation acquires right to a feudal Corporation.
estate, would, by entering the corporation as vassal, cut off all his future casualties, it has
been held, that he cannot be compelled to do so;” leaving it as a matter for private com-

romise how the corporation is to remove the objection ; whether by naming a trustee to
hold for the corporation, or by stipulating to pay an entry on every revolution of a certain
term of years.

Or THE Evasion or CAsuaLTIES, AND THE REMEDIES.—The casualties of superiority Evasions.
are liable to disappointment, 1. By the vassal or purchaser contenting himself with pos-
sessing on the personal right, without taking an entry from the superior, or completing the
feudal right by sasine ; 2. By conveying the personal right, the purchaser not completing
his right by sasine, but keeping the precept open, and selling again with a similar assig-
nation; and, 3. By subfeuing, by which the dominium utile may be transferred, without
any immediate necessity of coming to the superior for an entry.

To preserve, against these evasions, this valuable part of the superior’s right, various
conditions have been introduced into the feudal contract, and various devices used to
secure the entry of heirs and singular successors with the superior, and to prevent
alienation by means of subfeus. The efficacy of such conditions next deserve attention.

1 6. June 1815, CockBURN Ross against GOVER- % 15. February 1634, Moxxron against Lord Yes-
~ors of Hertor's Hospitar; 18. Fac. Coll. 392.  TER, Durie, 705.
See report of this case as affirmed, 3. Bligh's Rep.

House of Lords, 707. 5 M‘Kenzre against M‘Kenzix, 4. July 1777; 4.

Dict. 814, 7. Fac. Coll. 445.

6 Duke of ArcyLL against Earl of DUNMORE, 19.
November 1795, 11. Fac. Coll. App. 13. )

2 See AppENDA. Index, voce Composition for Entry.

3 3. March 1819, Reip against FuLLarTON, (not
reported) ; 24. November 1825, THoMsoy against 7 17. January 1817, HiLL against MERcHANT
Stmsov, 4. Shaw and Dunlop, 224. Maipen HospiTar, Fac. Coll.

VOL. I. D
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26 PROVISIONS AGAINST EVASION OF CASUALTIES.

There appears in the books' a report, which seems to support the doctrine, that a
superior is not bound to enter a disponee, whose author was not entered, unless the relief
duties shall be paid for that author as if he had entered. The Court has again and again
taken occasion to deny that decision as reported, and to recommend that it should be
publicly understood that no such determination was given : It is, indeed, not law.

Superiors sometimes attempt to retain their vassal’s charter, and refuse to deliver
it till sasine be taken and recorded. This was incidentally held to be an illegal practice,
unless in so far as the vassal approved or acquiesced.* But, more recently, the Court,
proceeding on professional usage in cases of this sort, gave their sanction to the device,
on the sole ground of practice.* At the same time it will be observed, that the effect
of such a device against third parties would be very questionable. If it were to happen,
for instance, that a person, after having purchased land, and having had his charter
made out, should fail, and that, on sequestration, the trustee for his creditors should
offer to the superior full payment of the price, it appears that he would have right to de-
mand delivery of the charter, with the precept unexecuted, so as to complete his title
under the judicial conveyance to the precept.

But the chief reliance is placed on particular Stipurarions and ConprTions in the
feudal grant. With respect to these, it 1s obvious, that unless the condition can be made
effectual as a real burden, the superior must trust to the personal obligation of his vassal,
and to the remedy which he may have as a creditor on such obligation. The first point,
then, to be ascertained, is, What are the requisites of a condition by which the vassal’s
right shall be held as qualified in the hands of his creditors or of purchasers ?

1. A mere obligation on the part of the vassal to enter within a certain time, by
taking sasine on the charter ; or not to dispone before he has himself entered ; or not to
subfeu, so as to disappoint the superior of an entry; or mot to sell till he has first
offered the land back to the superior ; can have no effect against third parties, purchasers
or creditors. These are obligations merely personal, and can serve only as the ground of
a personal action.

2. But if, instead of being thus expressed, the stipulation shall be made a
condition of the grant, it may have a very different effect. It will qualify the vassal’s
right so long as that right remains personal; and it-will qualify even the fudal right, so
as to be effectual against purchasers and creditors, provided the condition shall enter the
instrument of sasine, and so appear in the record. This, as to a clause of pre-emption,
seems to have been taken for granted in one case;* and in another more recent, the
doctrine was confirmed, though doubts were entertained by the House of Lords, which
leave the question still open.s

Mr Erskine seems to hold, that, without a clause of irritancy, the condition will not
avail.® But this doctrine seems to be questionable. Lord Stair entertains no doubt of
the efficacy of the clause of pre-emption, (or of the more sweeping clause de non alienando),

1 29. June 1814, GorpoN against GRANT and
Lumspen; 17. Fac. Coll. 666.

2 12th November 1794, Petition of DAviD STEW-
ARrT; Signet Coll. 75.

5 2lst January 1801, M‘RiTcHIE.

4 See below, the case of Sir R. PREsTON against
Lord DuxpoNALD's creditors, p. 28. Note 4.

5 CamperLL of Blytheswood against Duw, 28th
May 1823. 2. Shaw and Dunlop, 341. In that case,
a feu-contract was entered into, under condition, that
there should be no subfeu, that any conveyance to be

‘ ‘ Bells Commentaries Volume 1.indd 58

granted should be presented for confirmation within
twelve months, and that this conveyance should be
made out by the agent of the superior. The Court
held those conditions effectual, in an action of de-
clarator by the superior against the vassals. The case
went to the House of Lords; and, on the motion of
Lord Gifford, was remitted back to have the opinion
of the whole Judges. But the parties did not proceed
farther.

6 2. Ersk. 8.13.; and again more fully at title 5.
§ 28. where he says, ¢ that, by our feudal rules, a
¢ clause declaring any sale of the lands that shall be
¢ made by the feuar, without offering them first to the

11/10/2023 22:00‘ ‘



‘ ‘ Bells Commentaries Volume 1.indd 59

PROVISIONS AGAINST EVASION OF CASUALTIES. 7

by force of the provision merely. On strict feudal principles, they are effectual as con-
ditions of the grant; without a compliance with which, the superior is not bound to give
an entry to the heir of his vassal : And even if the breach of the condition is by a sub-
feu, though to a certain extent it will be effectual, yet the lands, by descending to the
heirs of the vassal, will at last fall into nonentry; and so the necessity will recur of
coming again to the superior, who will not be bound to grant an entry, unless the
conditions of the grant have been complied with. There is a distinction between the
feudal contract of superior and vassal, and the prohibitions of an entail. In the former
case, the vassal’s right cannot long subsist without his being compelled to recur to the con-
tract with the superior ; and the obligations incumbent on the vassal by the contract are
conditional, and may be insisted on by the superior before he will consent to renew the
title : In the latter, there is no contract affording an immediate and direct remedy, but a
perfect fee is bestowed on the heirs of entail, which will be effectual, if not irritated
¢ and resolved.”*

3. When the condition is omitted in the infeftment, and, of course, does not ap-
pear in the record, it will not affect third parties; neither purchasers, nor creditors ad-
judgers, pursuing a judicial sale of the estate: And, therefore, a singular successor, pur-
chaser, or creditor, may adjudge, unaffected by the condition; or an application by the
superior on such a clause of pre-emption, to have the lands struck out of the sale, will be
ineffectual.”

4. If the lands be in nonentry, and the condition not expressed in the titles, the
superior may, in a declarator of nonentry against his original vassal, conclude that the
vassal shall be decerned so to make up his titles as to give effect to the condition; and
the right will accordingly be made effectual by decree of declarator, entitling the superior
to refuse an entry on other terms.> Where the title is so given, the condition will appear
in the record, and so be effectual against strangers. ‘

If the lands were feudally held under infeftment not containing the conditions, the
creditors of the vassal so holding will not, after his death, be affected by such decree
of declarator, but will be entitled to adjudge and bring to sale the lands to the disappoint-
ment of the superior.

5. Although the fee be full, the superior may bring an action of declarator in order to

¢ superior, to be null, is not of itself sufficient to inva-
¢ lidate the sale, unless there be also a clause irritating
¢ the feuar’s right in that event.’

The authority on which Erskine relies for this doctrine
is the case of Sir WiLL1am STIRLING against JoHN-
sTON, 4th January 1757. Of that case I may observe,
that it is very inaccurately reported in the Fac. Coll.
vol.i. p. 14. The question arose with a stranger pur-
chaser, and the condition was not inserted in the sasine.
It occurred to me formerly, that this decision deter-
mined only the point,—that in whatever manner the
condition. becomes effectual, it can have no operation
against purchasers, unless it shall be entered on the
record. But the Notes now published of Lord Kil-
kerran, justify Erskine’s statement of the result. Lord
KiLkerraN's Cases and Notes, 5. Brown’s Supple-
ment, p. 233.

* The clause of pre-emption is sometimes so con-
ceived as to give to the superior the power of taking
the subject at an appointed sum, as in the case of
Annandale, and in Sir C. Preston’s case; but, when
used at all, of late years, it is as a mere privilege

of having the refusal on the same terms with others.
¢ That it shall not be lawful, &c. to sell, alienate, or
¢ dispone the said subjects, &c. to any person, until
¢ they have first offered to sell the same to me or
¢ my foresaids, at the like rate they might get from
¢ any others.” 2. Juridical Styles, 21. A difficulty
may arise in the construction of the modern form of
the clause, as the price is to be fixed by public com-
petition at auction; and the sequestration-law ex-
pressly requires the sale to proceed by auction. 54.
Geo. III. ¢. 137. § 52. Perhaps the Court, on a
petition, would interfere to fix the upset price; and
an offer to the superior at that rate would seem to
make the sale valid.

2 So it would have been held in Sir R. Preston’s
case, had the right to the lands, on the one hand, been
other than a mere personal right, or, on the other, had
the condition not been entered in the titles. The
opinions of the Court went very decidedly to this
conclusion. See below, p. 28. Note *.

5 See the case of Sir R. Preston, infra, p. 28. Note .

Conditions not
recorded.

Declarator.
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28 CLAUSE OF PRE-EMETION.

have the condition inserted in the future titles; but there is no obvious remedy by which
he may establish the condition in the titles before the next entry of an heir. Certainly
the declarator, alone, can have no effect on the rights of creditors.'

But it is not enough that the stipulation is expressed conditionally, and that it
makes its appearance in the sasine and in the record ; it is farther necessary that it be a
legitimate stipulation. There were two conditions formerly much in use in feu-contracts,
viz. that the vassal should be liable in the casualty of marriage; and that ke should not
sell without the superior’s consent. These were abolished by Act of Parliament imme-
diately after the Rebellion 1745.* And considering the words of the Act, it was natural
to contend, that clauses of pre-emption and prohibitions to subfeu were also prohibited.
But it has been settled that these clauses do not fall under the Act.

1. Crause or Pre-rmprion.—This is a stipulation in favour of the superior of a right to
have the first refusal of the lands, should the vassal be inclined to sell. Erskine is of opinion,
that a clause of pre-emption is effectual notwithstanding the Act.> And after a very full dis-
cussion of the question on several occasions, this opinion seems to have been fully admitted
aslaw.* The practical effect of this clause may deserve some attention. If the offer to the

1 Perhaps Inhibition may be thought a good pro-

tection against future creditors; but would certainly
leave the estate open to the adjudication of prior
creditors.
2 90. Geo. IL. ¢. 50. § 10. ¢ And whereas there are
certain lands in Scotland held by the tenure of feu,
cum maritagio, or with clauses de non alienando
sine consensu superiorum, it is hereby enacted, &c.
that in all time coming from and after 25th March,
the casualty of marriage consequent on such hold-
ings, and all such prohibitory clauses restraining the
power of alienation, be taken away and discharged ;
and it shall and may be lawful, in like manner as is
herein-before directed, &c., and to apply, &c., for an
additional feu-duty,’ &c.

5 B.ii. tit. 5. § 28. ¢ It would seem that such
clause continues effectual notwithstanding the statute,
as it is quite different from a clause de non alienando.’
See the next Note.

4 1. Mr Cochran, a feuar of Kirkbrae from Sir
George Preston, granted a bond, that whenever he or
his heirs should think fit to dispose of the subject, they
should offer it to Sir George or his heirs for £.307.
13s.4d. The feu came into the person of the Earl of
Dundonald, and on his affairs becoming embarrassed,
an action of nonentry and declarator was raised for
having the lands declared in nonentry ; the titles made
up under the condition; and the condition inserted in
the charter and infeftment., There was a great deal
of discussion on the efficacy of the bond, particularly
as affected by the 20. Geo. II.  But the Court decern-
ed in the nonentry, and found that the tenor of the
backbond in question ought to be inserted in all the
subsequent titles and investitures of this piece of
ground, 20th December 1781, Stk CHARLEs PRrEs-
Tox against Lorp DuxponaLp.

The effect of this decision, in a question with the
vassal himself, was to hold the right of Lord Dundon-
ald in nonentry qualified by the condition ; and to give
the superior the future benefit of the bond as a real
qualification of the feudal grant.

2. The creditors of Lord Dundonald having brought
an action of judicial sale of his estates, a warrant was
issued for selling Kirkbrae. An application was then
made by Sir Charles Preston, to have those lands
struck out of the sale, and his right to redeem them
for the sum of £.307. 13s. 4d. declared. The Court
found, ¢that the right of pre-emption claimed by Sir
¢ C. Preston, in virtue of the backbond, is not a real
¢ burden on the lands of Kirkbrae, and, consequently,
¢ cannot be effectual against creditors; and therefore,
¢ that these lands must be sold for payment of the
¢ debts of Lord D. An appeal was entered, and
the House of Lords remitted to the Court of Session,

ings, is not a real burden on the lands of Kirkbrae,
it having been found by the interlocutor, 20th De-
cember 1781, that the tenor of the backbond and
obligation libelled on ought to be inserted in all the
subsequent titles and 'investitures of the piece of
ground in question, which, by the decree of the
Court of Session in a process of nonentry, remains
in the superior’s hands, together with the maills and
duties thereof, and will so continue aye and until the
lawful entry of the righteous heir ; and also, to find
whether the terms of the said backbond, supposing
it a real burden, are not sufficient to entitle the
appellant (Sir R. Preston) to a pre-emption.” The
Court of Session had the case solemnly pleaded, and
delivered their opinions at considerable length, and
pronounced judgment,—1. That Cochran the vassal’s
right never was completed by infeftment; 2. That as
a personal right, it was qualified by the condition in
the backbond ; 8. That the creditors could attach only
that personal right so qualified ; and, 4. That the back-
bond never was entered in the title as ordered ; and,
therefore, it was unnecessary to determine what effect,
if inserted, it would have had. The words of the
judgment are,—¢ The Lords find, that Charles Cochran,
¢ who granted the backbond in question in favour of
¢ Sir George Preston, had only a personal right to
¢ the lands of Kirkbrae, which never was completed

to find whether the backbond given by Charles -:
Cochran, 30th June 1750,‘as mentioned in the plead- *
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superior is to be made at a particular sum, the interests of parties may be easily settled.
The superior will be entitled, on offering that price, to have the lands struck out of a
judicial sale or sequestration of the vassal’s estate; or by interdict to interrupt a private
sale, and afterwards, by declarator, to acquire the lands. But, on the other hand, the
superior’s creditors can make no use of the right, other than as augmenting the value of
the superiority on a sale, unless the vassal be under the necessity of selling. If the offer
is conditioned to be made to the superior at the same price as to others, it may be diffi-
cult to extricate the rights of parties.

2. Pronisrrion To susreu.—This may be considered as equally legitimate with a clause
of pre-emption; being a condition not for preserving the superior’s influence, against
whith the Act was directed, but for maintaining and rendering effectual a valuable pecu-
niary interest. It is a stipulation, that the vassal shall not have it in his power to
alienate the feu, otherwise than by a conveyance with the proper warrants for holding
only of the superior. '

If such a clause be expressed only as a condition, a feu-right granted by the vassal will
be effectual while the right of the vassal stands. It will fail only when the necessity arises
of coming to the superior for an entry on the death of the vassal. The superior may refuse,
and so, the lands being in nonentry, the superior may, by decree of declarator of nonentry,
destroy the subvassal’s right. In the New Town of Edinburgh, grants are generally
made with a condition against subfeuing, and with a precept for a public holding only. But
it is common for the vassal to sell, with an alternative precept, and the feuar confirms the
purchaser without any difficulty. A title so made up is quite unexceptionable in itself,
though liable to the danger above pointed out.

If the condition be farther guarded with irritant and resolutive clauses, it seems that
the subfeu may be challenged even before the necessity for a new entry with the superior
arises.

When the prohibition to subfeu is effectually created as a real burden on the right of
the vassal, it is an important question, how the vassal can make the best advantage of
the ground, where it is intended for building? This is done in two ways :—Either he
sells for a price the area and house built on it, and giving a precept for holding of the
superior only, he leaves the purchaser to make up his title by entering with the superior :*

by infeftment either in his favour or in that of his
successor, Lord Dundonald: find, that the said back-
bond never was inserted in the titles of the said
lands, though ordered to be so by the interlocutor
of this Court in 1781 therefore, find it unnecessary
to determine, whether, if the backbond had been so
inserted in the titles, and infeftment had followed,
it would or would not have constituted a real bur-
den on the lands: But find, that the personal right
in Charles Cochran, and his successor, Lord Dun-
donald, did remain qualified by the condition in the
said backbond in favour of Sir George Preston; and
that the adjudication led by the creditors of Lord
Dundonald can only attach the said personal right,
subject to the said condition : find, that such interest
as Lord Dundonald has in said lands is properly
comprehended in the summons of sale; and there-
fore find, that Sir Robert Preston has now right to
redeem said lands on payment of the sum of £.307.
13s. 4d., mentioned in said backbond, and decern
accordingly.” 6th March 1805, Sin R. PresTon
against the EARL of DunponaLD’s Creditors.

Although the judgment does not determine the

effect of the backbond, and so the point is not pre-
cisely decided; yet the Judges, in delivering their
opinions, had no doubt of the efficacy of such a con-
dition, if inserted in the titles; and Lord Armadale,
in particular, stated, that his father-in-law, Lord Jus-
tice-Clerk M‘Queen, and Lord Justice-Clerk Miller,
were clearly of opinion that such clauses constituted a
real burden.

3. In the case of IrvING against the MARQuIs of
ANNANDALE, 6th March 1767, the Court had, in the
same way, decided, that a clause of pre-emption does
not fall under the Act of 20, Geo. II.  And although
this decision was in the case of FARQUHARSON against
Keay, 2d December 1800, thrown into doubt by an
observation from the Bench, the Judges approved of
the decision in Irving’s case, in the opinions delivered
in Sir R. Preston’s case; and in its turn this decision
of Farquharson and Keay was held questionable.

! Sometimes, in practice, titles are made up on
such a precept, as if it were an alternative precept ;
ex gr. by base infeftment confirmed. Such a title is
vicious.

Prohibition
to Subfeu.
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Or he constitutes a ground-annual or reserved rent, by a form of grant proceeding on the
principle of a burden by reservation. In constituting a title to property with a ground-
annual, the grant is by a precept & me, to force the purchaser to enter with the superior :
The disponee is burdened with the duty to the superior, and a sum to be paid annually
to the disponer, and his heirs or assignees; and this annual payment is declared to form
a real burden on the land, which the disponer is to have right to recover by poinding of
the ground. Generally a security for the ground-annual is constituted by procuratory
and infeftment." While a right of this nature is left merely on the condition and declara-
tion of a real burden entering the infeftment, there may be some doubt both as to the
form of transferring, and the remedy for forcing payment of the annual duty : But where
it is completed by an infeftment in security, the right seems to be real beyond all ques-
tion, with all the remedies which are applicable to an annuity secured on land.

SECTION III

LIMITED ESTATES IN LAND, DEPENDING ON DECLARATIONS OF USES, OR ON
RESERVATION OF BURDENS, OR OF FACULTIES.

Tuesk are conditions directly intended to limit or restrain the right to the land, as in a
question with the person whose right is qualified, or with purchasers from him, or with
creditors. It may be stated generally, that such limitation depends on one of two prin-
ciples: Either on the effect of a condition qualifying the conveyance, or on the effect of
a reservation out of the conveyance of part of the original right of the granter; there
being in either case vested in the granter, or in another, a jus quesitum, sufficient to
ground an action.

Arr. L.—0f the Settlement of Estates in Trust—Limitation of Uses and Purposes.

In many situations, it is difficult to arrange or dispose of property, without having
recourse to the creation of a trust, that there may at once be compliance with the forms
of feudal conveyancing, and a free exercise of the power of administration, for the accom-
plishment of the ends in view. This expedient is especially made use of for securing
estates to unknown, or unborn, or very numerous parties; for distributing in shares,
varying with circumstances, the property or the price of an estate ; for dispensing with or
getting rid of the inconvenient and unbending forms of ordinary conveyancing, calculated
for common transactions of daily intercourse, but frequently unfit for anomalous, eventual,
and mingled interests.

It is the object and operation of trusts, as applicable to lands and other feudal subjects,
that in the person of the trustee there shall be vested a legal estate, so limited, and yet
so complete, that while the conditions annexed to it, or implied in its constitution, create
a separate estate or interest, which forms a burden or condition on the trustee’s right ;
the active powers of administration or of transference, for the accomplishment of the
intended purposes, are in the person of the trustee at once unembarrassed and free, and
capable of being exercised with perfect safety to those in whom the radical interest

1 This is by contract. The proprietor, or vassal dis-  purchase thereafter ; and grants a procuratory for re-
poner, in consideration of the ground-annual and other  signing, to be held burgage, under burden of the ground
prestations, and with and under the burden thereof, dis-  rent. Thenthepurchaserbinds himself to pay the ground
pones, &c., declaring the annual duty redeemable at 20  annual while not redeemed ; and, in security, dispones
years’ purchase any time within 10 years, and 25 years'  with procuratory of resignation for burgage-holding.
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resides. In proportion as these objects are fully attained, the trust may be considered
as perfect, or otherwise.

The particular occasions for the employment of this expedient are, the settling of
Marriage Contracts ; the arranging of Family Settlements; the fixing of a plan for the
administration of large estates, which shall not require, or shall exclude, the interference
of the proprietor; the facilitating of the sale and distribution of land, or its price,
among heirs or creditors; or, finally, the settling of a bankruptcy, with provisions for
the benefit of the creditors, and a discharge of the debtor.” A system of operations by
which arrangements so various and opposite may be accomplished, is of great importance
in the practical jurisprudence of Scotland. And the points to be considered are, 1. The
constitution of the trust; 2. The estate vested in the trustee; 3. The estate remaining
in the granter, or vested in those for whom the powers are to be exercised; 4. The
administration of the trustees; and, 5. The extinction of the trust; and reinvestment
of the truster, or final conveyance to those who have the reversionary right.

1. CoxstiTuTion oF THE TrUST.—Trustis referable to a combination of two contracts—
Deposite and Mandate ; the estate not being in the trustee for any use or purpose of his
own, and the administration being ruled by the directions given by the maker of the
trust. And this is a point of chief importance to be observed, that the object in view
is not the beneficial interest of the trustee, but some purpose to be accomplished in
which a third party is interested; an object to be attained by means of the interposi-
tion, the activity, sometimes the peculiar discretion, of the party selected. These points
may be laid down :—

1. A trust cannot be constituted in the person of another without his consent ; to the
effect of obliging him to do any act, however innoxious to himself or easy to be done.*

2. A failure in the nomination, the non-acceptance of the trustees, the death of the
trustees named, or of one named sine quo non, or of any of the number named as a quorum,
will defeat the trust, where the power to be exercised is inseparably connected with the
nomination.? It will bar, or bring to a close, the administration, even where the interests
which form the object of the deed are still to be maintained.* But it will not extinguish
interests in third parties intended at all events to be raised by the deed, and to subsist in-
dependently of the particular administration. It is held in such case, that the mandate
was meant absolutely to be available to those whose interest is in contemplation :* And
the radical right is to be made effectual against the granter’s heirs, (or the trustees, if so
destined), by adjudication,® while the Court of Session will supply what is necessary in
the way of administration.”

1 The more particular consideration of Trusts for
Insolvency will be resumed in the last Book of these
Commentaries.

2 Yet it was held, that one named as trustee with-
out his knowledge, and in whose favour sasine was
taken relying on his acceptance, was bound to grant
the deed necessary for denuding, providing he was freed
from all warrandice, and relieved of expense. 2lst
November 1710, DALLAS against LIECHMAN.

3 In the case of HersurN (below, note’.) the
Court interfered, even where there was a discretionary
power to be exercised. But in Dick against FErGuU-
soN, 22d January 1758, where there was a discretion-
ary power in the trustees, the exercise of which was
necessarily combined with the nomination, the trust
was held to fall. )

4 See SToDDART'S case below, p. 32. note 3. See
also DrRumMMoOND against M‘KenziE, 30th June 1758.
Sel. Dec. 203. Practically it is an advisable precau-
tion, where a majority of the trustees are named as a
quorum, that the number of trustees accepting should
be defined by a declaration of non-acceptance on the
part of those who decline, or who even, in the mean-
while, abstain from acting ; reserving in this last case
power to resume their place afterwards.

5 CampBELL against CAMPBELL, 26th June 1752.
Kilk. 518. Sel. Dec. 35.

6 See GAvIN against KIRKPATRICK, 30. May 1826.
4. Shaw and Dunlop, 629.

7 The Coust formerly interfered by naming a trus-
tee, to act with all a trustee’s powers.; so in HEPEURN

11/10/2023 22:00‘ ‘



‘ ‘ Bells Commentaries Volume 1.indd 64

32 OF TRUST ESTATES.

3. Not only the death, but the incapacity, or even (where it essentially abridges his
power or fitness for the office) the bankruptcy, of a trustee, will defeat a trust, or bring
it to a close, so far as that person is concerned.” But it forms no incapacity to act as a
trustee that the person named is a married woman ; though the husband has undoubtedly a
power to prevent her acceptance of an office attended with responsibility.” The nomi-
nation of a woman as a trustee seems to fall with her marriage, but where the appoint-
ment is made before marriage, and the truster survives that event, and is aware of it,
without altering the nomination, he is held to continue it intentionally.?

4. Non-acceptance on the part of the trustees may defeat the trust; or at least the
course of administration projected. But to abstain from acceptance is not to decline
the trust, and a trustee so abstaining may afterwards assume his place.* Where the
trust, however, relates to an estate to be vested in the trustees by infeftment, it would
rather seem, that a refusal to allow his name to be included in the infeftment would be
equal to a refusal to accept; and the infeftment completed with the omission of the
name of any of the trustees would, prima facie at least, be taken as proof of their non-
acceptance. :

5. Where trustees are named in a marriage contract, for the purpose of protecting the
interests of the wife and children, the dissolution of the marriage, though it has the
effect of restoring the wife and children to their separate persona standi, will not extin-
guish the trust;® nor will the death of such trustees during the marriage leave the wife
and children unprotected.

6. Trustees may effectually be appointed, not only by name, but by descriptive refe-
rence ; and such reference may be either to office, as in nominating the trustees of a public
charity ; or to an assumption, or appointment, by those expressly named ; or to nomination
by a stranger; or to the legal line of succession of the trustees named.

II. Esrare v taHE Trustee.—Estates were of old, in Scotland, vested in trust, chiefly in
the disastrous days of rebellion and civil war ; when, before engaging in any dangerous
enterprise, a land-owner made over his estate to a confidential friend, to be restored after
the danger was over. In this use of trusts, the parties necessarily confided in the honour
and fidelity of the trustee ; the secret compact could not be disclosed, and that equity

.on which the Pratorian jurisprudence in Rome interfered to enforce the duties of

persons similarly intrusted, (though for very different purposes), afforded the only
ground of judicial interposition with us. This was the case of Trust Proper; in which,
Lord Stair says, ¢ there 1s neither bond, condition, nor promise of reversion, or obligement

of Humsy's Creditors against Countess of TARRAS,
18th July 1699, 2. Fount. 60. The course afterwards
was, to name only a Curator Bonis; M‘DowaL’s case,
below, next note; GRANT, February and March 1790,
3. Dict. 349. See also WoTuERspooN, 15th Decem-
ber 1775, Fac. Coll. More recently it has been the
practice to authorize a factor to take all necessary pro-
ceedings. In ALEXANDER’s case, 27th February 1824,
on the trustee’s having declined, a factor was named
with power to carry the trust into effect. 2. Shaw and
Dunlop, 745. And in BussY's, Ist February 1823, the
Court, on a search of precedents, granted the special
power there required to a factor to make up titles to
certain heritable subjects. 2. Shaw and Dunlop, 176.

! In M‘Dowar against M‘Dowar, 20th November
1789, Fac. Coll. a trust was held to fall by the bank-
ruptcy of the surviving trustee, where the interest of
parties did not require its continuance; although, as a

general proposition, bankruptcy was not held neces-
sarily to defeat or terminate a trust.

2 DARLING against WaTsow, 14th January 1823,

2. Shaw and Dunlop, 607. Here it was also held, that’

where a husband and wife are named trustees, they are,
quoad hoc, separate persons having separate votes.
See also Stoddart’s case, next note.

3 STopDART against RUTHERFORD, 30th June 1812.
The general point of a wife’s capacity to be trustee
was here fixed, and a distinction drawn between this
and the case of Tutory: The husband held to have
power to bar acceptance; and the supervening mar-
riage taken for granted as defeating the nomination.

* See above, the case of DARLING, note®.

® HiLL against HunTER, 12th February 1766, Sel.
Dec. 314.
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¢ to denude,’ (4.8t. 6. § 1.) The progress was much the same in England ; the confu-
sions during the wars of York and Lancaster having given rise to the frequent use of trusts
in that country. There the statute of 27. Henry VIIL called the Statute of Uses, had at
one time nearly established the legal estate of the Cestui que use, and brought the whole
of this department of jurisprudence under the administration of courts of law. But it
was found necessary to have recourse to equity; and in this way, the jurisdiction in
trusts forms a great branch of that of the Court of Chancery. In Scotland, without
any general statute to declare the legal estate of the truster, the gradual operation
of our combined system of law and equity, with the aid of our public records, has led to
the establishment of a safe, clear, and regular system of trusts; in which the rights of
all parties may be vested in the trustee, as in deposit, with perfect security to those in-
terested, and resting upon rules which guide the determinations of our courts with the
same precision and uniformity as in other cases.

Taking a general view of this subject, the estate in the trustee will be found to stand in
one of three situations: 1. An estate ex facie absolute, with no other than a verbal engage-
ment by the trustee; 2. An estate vested in the trustee by a conveyance in absolute
terms ; the conditions and purposes of the trust being expressed in a separate deed;
or, 3. An estate expressly in trust ; the purposes of the trust, and the rights of those for
whose benefit it is designed, being stated as conditions and qualifications of the estate
vested in the trustee.

1. The first of these cases was the most frequent when this expedient came to be used,
in order to conceal or cover an estate from danger of forfeiture. But out of those trusts
so many inextricable questions arose,’ and there was so much danger of fraud, that in
1696 provision was made by the legislature against such arrangements. In the 25th
chapter of the Acts of that year, on a preamble, that ¢ the intrusting of persons without
¢ any declaration or back-bond of trust in writing from the person intrusted, are occa-
¢ sions of fraud,” it was enacted, ¢ That no action of declarator of trust shall be sustained
¢ as to any deed of trust made for hereafter, except.upon a declaration or back-bond
¢ of trust lawfully subscribed by the person alleged to be the trustee, and against whom,
¢ or his heirs or assignees, the declarator shall be intented, or unless the same be referred
¢ to the oath of the party simpliciter.” *

Under this Act, the only points which have required the determination of the courts
are these: 1. Where the trust arises, not from the act or conveyance of the truster,
but results from the interference of the trustee (as negotiorum gestor for example),
the Act does not apply.® The principle of the Act cannot be extended to such a case.
2. It is not of itself sufficient to exclude the rule of the Act, that the trust arises from the
deed of a party different from him who claims the benefit of the trust.* 3. The Act is in
full observance to exclude a proof by parole, even though some circumstances of real evi-
dence may support the plea.’

" The effect of the trust, when it is proved by written acknowledgment, or by oath, and
is not established by the words of the conveyance itself, is personal; so as not to limit
the real estate created by sasine in the trustee, or to be effectual against purchasers

1 See the case of HicGINs against CALLENDAR, 5 SPRUEL against SPRUE‘L and CrawroRD, 16th
19th June 1696, 2. Fount. 21. This case was the more  July 1741, Kilk. 581.

immediate occasion of the statute.
4 See DuccaN against WicHT, 2d March 1797,
2 1696, c. 25. This Act also contains an enactment  Fac. Coll. ; affirmed in House of Lords, 24. Nov. 1797.
against blank bonds. See Post, vol. ii. Index, voce
Blank Bond. 5 DuGGAN's case above.
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34 OF THE ESTATE VESTED IN THE TRUSTEE.

from the trustee,” or against his creditors adjudging. But this holds only where the
estate is vested in the trustee. While it continues a personal right (as where infeftment
has not been taken on the trust-deed), the condition of trust, though personal, will limit
the personal right effectually against purchasers and creditors, if insisted in before
their right is completed. The beneficial interest may also, by means of declarator or by
registration, be established as a real qualification of the trust.estate.

Rightabs- 2. 1t is not now the practice to constitute a trust otherwise than by back-bond, or by
lute, with an express trust-deed limited in greemio.  Where the conditions and purposes of the trust
ack-bond. . . n g .

are expressed in a Back-BoxD, they are, in so far as the extent and limits of the beneficial
estate is concerned, not exposed to the doubts which are incident to proper trust; and in
all questions with the trustee and his heirs they are effectual limitations of his right.
Even with purchasers or creditors, they will effectually qualify the personal right. But if
the real estate be vested and complete in the trustee’s person, they will not operate as
conditions or qualifications of it, unless the back-bond be recorded. By statute, all
reversions (or rights to redeem an estate conveyed in absolute terms) are directed to be
recbrded in the Register of Sasines and Reversions, without which they are to have no
effect in limiting the absolute right.> And under these statutes, back-bonds of trust will
qualify the absolute estate in the trustee.

Trust in 3. Where the conveyance of the estate is expressly a Disposition 1v Trusr, for certain

gramio.  ygses and purposes, and the precept and procuratory are so conceived, the completion of the
title in the person of the trustee by sasine recorded with its condition, while it vests the
fee in him, leaves to the persons for whose behoof it is intended an effectual and secure
estate, or jus crediti, as a real burden on the trust-estate. The consequences of this are
important: 1. The creditors of the trustee have no right to attach the trust-estate for the

@ trustee’s debts. The estate in him is, in its nature and origin, a limited and qualified ®

estate—it is, in regard to his own creditors, a mere formal right, a deposit for the benefit
of others; and the estate in all its forms, and even the proceeds of it if sold, while they
can be identified, (as bills or bonds of the purchaser, lands exchanged or excambed for
the original trust-estate, &c.), belong exclusively to those having right under the trust,
and can neither be attached nor divided by the trustee’s creditors. 2. The maxim of law,
that a fee cannot be in pendente, is satisfied by the vesting of the fee in the trustee: so
that for persons yet unborn, or otherwise incapable of holding the fee, an effectual con-
tingent right may be constituted in the meanwhile, which, in due time, may be com-
pletely available. :

vestingthe 4. The trust-estate cannot be considered as fully created, until the right is so vested

Estate, in the trustee as to denude the maker of the trust, and so prevent his creditors, or others
deriving right from him, from attaching any thing but the reversionary interest after the
purposes of the trust are fulfilled. - This, in land estates, can be accomplished only by the
same feudal act of sasine by which the trustee’s right, if a real creditor or purchaser, would
have been completed and rendered effectual against all deriving right from the granter.*

5. The trust-estate may be vested, and very conveniently so, in one person, subject to

the administration of several trustees. A numerous body is fitter to deliberate than to
act. But the common method of creating trusts, is by a deed expressly in trust, or quali-

! Anpersow against DEmpsTER and DupgEon, 14th  incumbent on him. THomsoN against DoucLas,
Nov. 1702, 2. Fount. 159, and other cases in Dict. Heron and Co. 15th Nov. 1786, corrected in Ross of
voce Personal and Real. KERsE, 31st January 1792, and WyLIE against Dun-

held. that advud CAN, 8th December 1803, 13. Fac. Coll. ¢81.

2 At one time it was held, that adjudgers stood in - .
a different situation from purcliasersj; tlilt they took MS See ]4589’;"}2;[: ?,’71351615" ‘;)116 Il(:allrnf?(g;mst
only tantum et tale, as the subject stood in the AXWELL, 8th July - Dee below, Index of Lases.

debtor, and so were subject to the personal obligation * See below, Index, voce Voluntary Securities.
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OF THE BENEFICIAL INTEREST UNDER THE TRUST. 35

fied by a back-bond, the trust being in either case made to qualify the fee. The estate
must, in this case, be conveyed to the whole trustees, and vested in them all by infeft-
ment, in order to enable them effectually to act. Where there is a power to assume new
trustees, the conveyance may be so arranged, as either to make the original trustees hold
the fee, at the disposal of the deliberative voice of the whole; or to vest it in the united
body of trustees. Where on any change the old trustees are to retire from the office, they
must be denuded of the trust-estate. They may either denude spontaneously ; or being
expressly bound in the trust-deed, or under an implied obligation, so to do, an adjudica-
tion may be led against them, or their heirs, if the trust be so destined.

6. Where, by the failure of the trustees named and vested with the estate, the trust falls,
this effect takes place either absolutely ; or, if there be interests beyond, the Court will
interfere to preserve them. And this is done either, 1. By appointing a curator bonis ; or,
2. By a declaratory adjudication in favour of a new trustee suggested by the parties; or,
8. By a decree of declarator of trust containing a warrant to the superior to enter the per-
son having the radical or equitable right.! Those measures may be pursued by adjudica-
tion on a charge against the trustee’s heir ; or, where the conveyance 1s strictly personal, or
the heir is incapable or unwilling to interfere, by declarator of trust, without any charge.

III. Tur Benericial Estate unpER THE Trust.—The conveyance by which the trust
estate is created in the person of the trustees, while it vests in the trustees a formal feudal
estate, does so only for the purpose of enabling that estate to be more effectually held
separate from the right of the original owner, for the accomplishment of the purposes of
the trust, and for satisfying the interests raised in third parties. The two points essential
to be considered are, the radical right still remaining in the granter ; and the separate or
beneficial interest raised for others.

1. The RapicaL RieHT in the granter of the trust may be viewed in relation to his
prior and to his subsequent creditors.

(1.) Prior Creditors.—In relation to his already existing creditors, his trust-deed will
be good against them only where the granter is solvent, or the beneficial interest to be
raised is onerous; and where the trust-conveyance is a fair and honest conveyance com-
pleted before those creditors have proceeded to attach the estate. The first branch of the
Act of 1621, c. 18., to be afterwards commented on, affords a remedy against trust-con-
veyances, where the trust is gratuitous and the granter insolvent.* The second branch of the
same statute gives a remedy where the prior creditors, having already begun to attach the
estate, are barred by such a conveyance.? Where the granter becomes, or can be ren-
dered, bankrupt within sixty days of the recording of the sasine, a remedy of another
kind is given by a later statute :* And finally, wherever fraud can be fixed on the transac-
tion at common law, it will be reducible, and creditors, whether prior or subsequent, will
have the benefit of the estate.’

But where none of those statutes apply, and there is no fraud at common law, the
trust-deed will be effectual to its peculiar purpose, wherever the beneficial interests raised
to third parties are legitimate, though inconsistent with the claims of the prior creditors.
Wherever the trust-right is not inconsistent with the claims of those creditors, they may in-

sist on having admission to the benefit of the trust. So where a trust-deed is made for the ;

1 An example of a declaratory adjudication, calling 2 See Comm. on this Act, in the 6th Book, below.

the representatives of the trustee, and all having in- 3 See Comm. on the 2d branch of Act 1621, Book 6.
terest, will be found in the case of DRUMMOND against

M<Kenzig, $0th June 1758 ; and an example of the 4 See Comm. on the Act 1696, c. 5. below, Book 6.
declarator of trust, in DALziEL against DaLzIEL, 5 See Earl of RoseBERRY against M‘QUEEN and
11th March 1756, Fac. Coll. Cowik, st July 1823, 2. Shaw and Dunlop, 443.

Effect on Prior
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36 OF THE BENEFICIAL INTEREST UNDER THE TRUST.

payment of certain creditors, and to return the reversion to the granter, or to hold it for
his heirs under such a destination as will not deprive him of the fee or disposal of the
reversion ; the trustees, in accounting to those having the reversionary interest, will be
entitled to credit for debts paid under proper measures of diligence ; or creditors doing
diligence to attach the fund, will be entitled to a share.

(2.) Posterior Creditors.—As to creditors whose debts arise subsequently to the trust: 1.
If the trust be such as to leave no fee in the truster, his subsequent creditors will have no
share of the trust-estate. 2. Where a trust is created for payment of prior debts, and the
conveyance of the residue to certain persons, in such shares as the truster shall appoint,
it is held that subsequent creditors may be introduced by a supplementary trust-deed, or
that the trustees making advances to the truster, have right to withhold the estate till
indemnified.” And so, 3. A trust created for the purpose of paying off debts, and raising
money for certain purposes, was held to leave in the truster so much of his original estate,”
as to authorize the trustees to take credit in accounting for having, in the course of their
administration, paid a creditor holding certain bills due by the truster.?

2, The BexericiAL INTEREST raised to others, isin its nature a jus crediti. It is secured
to them, on the one hand, by preference over the creditors of the trustee ; who can take no
share of the trust-estate in competition with the beneficial interest, provided the declara-
tion of trust is properly made a real burden on the fee vested in the trustee: And on the
other, it is made effectual against the creditors of the truster, by the real right vested in
the trustee for their behoof, excluding the truster and his creditors. "

This beneficial interest may be of liferent or of fee : and the doctrines of liferent and
fee are here applicable, not changed by the intervention of the trust, but in some respects
facilitated, and allowed to operate more effectually by means of it.*

The persons in whom this interest is vested, or for whom it is to be held, must be
clearly ascertained, otherwise the heir-at-law will continue to have right. But whether it
is sufficient to point out such persons by reference to the will of another, has been much
doubted : And the doubt has been rested on this footing, that while no one can make a will

- which depends entirely on the will of another, there must in every trust be a responsibi-

lity by the trustees, at the call of some one having a distinct interest ; an incontrollable
power of disposition being ownership, not trust.® It has been held, however, 1. That
where the reference can apply only to one single person, or to one settled line of succes-
sion, it will be good ; as a reference to the Statute of Distributions in England.® 2. That
where there is reference to an event which leads to uncertainty or inextricability, the trust
no longer can subsist, but the true heir takes the right.” 3. That it is competent to leave the
nomination of the person who is to take succession, to a particular person,® or to the trustees.

! TyurnBuLL against TUuRNBULL'S Trustees, 12th
Nov. 1822, 2. Shaw and Dunlop, 1.

2 The radical right in the truster is still held so far
to subsist, where the deed is for the granter’s behoof
in reversion, that his creditors may adjudge validly,
by directing their diligence against the truster, not-
withstanding the feudal right in the trustees. Camp-
BELL against the CrEDITORS of CaMPBELL of Ep-
ERLINE, 14th January 1801, Fac. Coll. See below,
Index, voce Adjudication. See also LockHART against
WinGATE, 19th February 1819, Fac. Coll. as to the
effect of a trust-deed on the elective franchise.

3 PaGAN against EaTow, 17th January 1823, 2.
Shaw and Dunlop, 125.

4 See below, p. 54.
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5 See in England the case of MoRrrIs against the
Bissor of DuruAM, 6. Ves. 404.

6 BELLENDEN against Earl of WiNCHELSEA, 14th
February 1825, 3. Shaw and Dunlop, 530.

7 Dick against FErGusow, 22d January 1758, See
observations on this case by Lord Gifford, in HiLr
against Burns, in House of Lords, 1. Wilson and
Shaw’s Appeal Cases, 88.

8 MurrAY against FLEMING, 28th November 1729,
where a husband disponed his land estate to his wife in
liferent, and any of his blood relations whom she should
name by a writ under her hand, in fee. She did name
one after the husband’s death, and the heir was un-
successful in challenging the disposition. CricuToN
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OF THE BENEFICIAL INTEREST UNDER THE TRUST. 37

As to the nature of the right thus bestowed upon third parties,—

1. As a mere jus crediti, this beneficial (or as it is sometimes called equitable) interest
is not a jus in re, or real estate in the land, entitling those interested to maintain any real
action; as of maills and duties:* It gives only a personal action against the trustee, to
execute the trust or to denude.

2. This jus crediti may be effectually conveyed as a personal right, by settlement,” or
by an assignation which, if duly completed, will be preferable to a subsequent adjudication
of the estate, as vesting in the assignee the beneficial interest.?

3. Where the beneficial interest affects heritable estate, which the trustees are directed
to convey over to the person holding such interest, or which they have a discretionary
power so to convey, the jus crediti is to be held heritable in succession ; while it is to be
regarded as moveable in succession, if the trust-estate be moveable, or if the subjects have
been actually converted into money ; and as it seems, the jus crediti is also to be held
moveable, if the beneficial interest is a share of the estate after it shall be converted into
money.*

4. {’Vhere the beneficial interest is taken in favour of creditors, and the trustee is infeft
for the creditors enumerated in a list, the right conferred is a real right in security, and
will subsist while the debts are unextinguished.

As to the extent of the estate, where trustees are vested with lands for certain persons
or purposes, or have a sum intrusted to them for realizing the intentions of the granter,
the implied effect of the trust is to carry the rents or interests to the purpose of the deed.
But this always must be a questio voluntatis, depending on the words or plain intendment

of the trust-deed.’

IV. ApmmvistraTioN oF THE TrustT.—The powers to be exercised by the trustees de-
pend on the terms of the appointment ; or are implied in the nature of the trust, and the

legal capacities of the trustees.

against CricHTON, 12th May 1826, where also the
power was given to the wife of the granter of the trust-
deed; 4. Shaw and Dunlop, 553.

See also SNoDGRASS against BucHaNAN.

CaMpBELL against CAMPBELL, 16th December
1738.

Hicr against Hoon’s TrusTEEs, 14th December
1824, 3. Shaw and Dunlop, 389. Affirmed 14th April
1826, 1. Wilson and Shaw’s Appeal Cases, p. 80.

1 DrumMonD against M‘Kexzig, 30th June 1758,
2. Pr. of Eq. 12. Sel. Dec. 203. Here the trustee
died, and left the beneficial interest unexecuted. It
was held incompetent for the holders of that interest
to bring an action of maills and duties.

2 GorpoN's TRUSTEEs against HARPER, 4th Decem-
ber 1821. In this case the beneficial interest devolved
on Robert Gordon, to whom, on majority, the trustees
were appointed to ¢ denude of the lands.” They put
him in possession, but he made up no titles, and a
competition arose between trustees named by him in a
deed of settlement, and the heirs of the original truster,
who pleaded, that Robert Gordon not having made up
titles, his right to the lands fell. It was held, that the
beneficial interest was a jus crediti fully vested in Ro-
bert Gordon, and effectually conveyed by his settle-
ment. 1. Shaw and Ballantine, 185.

5 M‘DowaL and SELKRIG against RUSSELL, 6th
February 1824. This was a competition between an
assignee to the beneficial interest, and the trustee for
the general creditors of the cedent, specially adjudg-
ing and making up titles to the subjects. ¢ It was
¢ observed from the chair, that there is a material dis-
¢ tinction between this case, and that where a party
¢ having the beneficial interest in the trust was the
¢ granter and original proprietor: that the trust is in
¢ that case merely a burden on the right; but that
¢ where there is no original title, and the right arises
¢ from the trust-deed alone, there is only a jus crediti.
¢ In this opinion the rest of the Judges concurred, and
¢ held the case of Gordon’s trustees, (see preceding
¢ note) a precedent in point.” 2. Shaw and Dunlop, 682.

SmiTH against LErtcH, 2d June 1826. Where one
holding a conditional fee, executed a trust-conveyance
of it after the condition was purified.

4 ByrrELL against BURRELL, 14th December 1825,
4. Shaw and Dunlop, 314. )

5 See EARL of STaIR against TRusTEES, 21st Feb-
ruary 1826, 4. Shaw and Dunlop, 483. where inte-
rests of a sum to be laid out in buying land, held to
go with the principal. TempLar and Lapy Mont-
GOMERIE against GRAHAM'S TRUSTEES,‘ ltiﬂth Feb-
ruary 1826, 4. Shaw and Dunlop, 460. a similar ques-
tion as to the rents of estate during a contingency.
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38 OF THE ADMINISTRATION OF THE TRUST.

1. The object of the trust must be legitimate ; and all that is now allowed of those Moxr-
TrricaTions which were once so frequent in an age of superstition and religious bigotry,’
is accomplished by means of trust ; as endowments for universities, hospitals, and charities
of various kinds. Lands and other heritable subjects are for such purposes vested in trust,
to be held by the trustees in feu or blench; and such trusts are effectual where the pur-
pose is intelligible and capable of being executed. Nay, a trust of this sort has been sus-
tained where the general purpose only has been indicated, and the particular destination
left to the discretion of the trustees.”

2. The trust will be effectual to sustain future or contingent interests, or those of per-
sons not yet existing ; and the fee in the trustees will be effectual to all intents, as if
those persons were actually in existence, or as if their right were already purified.

It is on this account that trust-deeds are made use of so much in family settlements
and in marriage contracts, where, if the simple conveyance alone were used, the purposes
of the arrangement would find an obstacle almost insurmountable in the maxim, that a fee
cannot be in pendente.

3. The trustees may be invested with power to accumulate profits for particular pur-
poses or destinations ; to sell lands and apply the price; or to realize funds and purchase
estates : and their powers and duties will in general depend on the terms of their appoint-
ment. But wherever the will becomes inextricable, or where it is intended for too distant
a contingency, it will be ineffectual at common law,® or barred by a statute made on the
view of the difficulties raised on the will of the late Mr Thelluson.*

In general it may be laid down, as to the power of sale and distribution, 1. That where
trustees are instructed generally to sell property, they may use their discretion in selling
by auction or by private sale : 2. That where the sale is intended for the purpose of pay-
ing off the debts of the granter insolvent, or where the estate plainly turns out insolvent,
the trustees cannot legally pay at their will to the first creditor who makes a demand :
8. That where the trust is for general management and economical arrangement, or for
family distribution or settlement, the trustees are entitled, as the granter himself would
have been, to pay to the creditor first demanding payment, primo venienti, where such
payment is made in bona fide : 5 4. That where the trustees are judicially called on by a
creditor to pay his demand, they cannot in preference pay another without having ample
funds for the payment of the creditor bringing his action:¢ And, 5. That even where the
call of creditors is extrajudicial, but such as plainly to indicate a shortcoming in the funds,
the trustees will probably be held bound to suspend their payments till in a multiplepoind-

. ing the order and safety of the course of payment be judicially settled.

In those trusts which are intended for the investment of money in land, either to be
entailed or settled on particular persons, the words and plain intendment of the deed give
the law of the trust.

11587, c. 29.

¢ Hivr and others against Dr Burws, 14th December
1824, 3. Shaw and Dunlop, 389.; affirmed 14th April
1826. This was a trust of monies to be distributed to
the charitable institutions, established or to be establish-
ed, in Glasgow and its neighbourhood, at the discretion
of the trustees. 1. Wilson and Shaw’s Appeal Cases,
80. See also CricuTON'Ss case, supra, p. 37. note.

5 See M‘NaIr against M‘Na1r, Bell's Cases, 546.

* 39. & 45. Geo. I1L. ¢.39. It seems very doubtful,
however, whether this Act applies to Scotland.
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5 RANKEN against GATRDNER, 24th November 1741,
Kilk. 581. where the general doctrine is delivered in
absolute terms. )

In Avison against Earl of DunponaLp’s Trustees,
22d January 1793, Fac. Coll. it was held, that trustees
in a family settlement may pay primo venienti, till inter-
pelled by legal diligence, and that they are not under
any necessity of bringing a multiplepoinding. The
chief question was, whether a private extrajudicial de-
mand was a sufficient interpéllation to impose on the
trustees the duty of bringing a multiplepoinding ; and
it was held not to be so.

6 See the above note.
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In all cases of trust, the trustees must strictly maintain their neutrality, and make a
complete and thorough separation between their fiduciary and their private character.
So, 1. In accounting for their intromissions, they must not only keep exact accounts,' but
they can take credit only for what they have actually paid:* 2. They cannot avail them-
selves of rights which they have purchased, though such rights might otherwise have
entered into competition with those having interest in the trust :* 3. In selling the trust-
estate they cannot also be purchasers.*

In their administration of the trust, a demand made against a debtor to the estate can-
not be met by setting off a debt due to the debtor by the trustees who make the demand :
There is no concursus debiti et crediti. Neither is there concourse where a trustee de-
mands a private debt from one who is a creditor under the trust. But where a demand
is made by trustees for a debt due to the trust-estate, it may be met by a debt due under

the trust to the defender. Again, where the debtor of the trustee is called on to pay a

private debt, and being a creditor under the trust, and the trustee the sole intromitter,
there is room for doubt whether there may not be compensation.*

Trustees acting within the line of their trust will render the trust funds responsible ;
but personally they will not be liable to an action except on the ground of delict or quasi
delict. 'They will not in sales be held to give their own warrandice, except from fact and
deed. Nor can action be raised, or decree insisted for against them, except as trustees,
and of course as under a responsibility limited to the estate in their hands.

V. ExTinction oF THE TRrUST, AND REINVESTMENT IN THOSE HAVING RADIcAL RiGHT.
—When the purposes of the trust are accomplished, the trustees are bound to denude.
This may be enforced by Declarator of Trust and Adjudication. It does not take place
ipso jure, because, on the one hand, the formal right, the feudal conveyance, must be
completed. The feudal casualties fall by the death of the trustee who is the vassal, and
the estate must stand transferred on the record. On the other hand, something most
likely is to be done; expenses paid ; indemnity given against responsibility ; advances
reimbursed, and so forth ; in security of all which the trustee may retain the estate.®

Arrt. I1.—Of Estates by Reserved Burden.

The fee may be burdened with a sum to be paid to the granter ; or with an annuity to
be paid to him periodically ; or with a sum payable to a third party. This is called
Burpen BY REsERvATION, or REAL BURDEN.

1 GourLAY against DumBRECK, 28th Nov. 1710. tration: DREW against PATERsoN, 2d Dec. 1825, 4.
Shaw and Dunlop, 259. as to a commissioner on a se-
2 Earl of CRAUFURD against HEPaURN, 6th March  questrated estate : and JEFFREY against AITKEN, 16th
1767, Sel. Dec. 327. See also 15th November 1667, June 1826, as to creditor selling under his bond.
MaxweLL against MAXWELL, 1. St. 485. RaE against .
Grass, 21st February 1673, Gosford, Morr. 16171. $ In Hay against BRowx, 22d December 1825, 3.

SiNcLAIR against MAXWELL, 6th January 1708.

5 WriGHT against WRIGHT, 24th June 1712, Forb.
602.

4 SeeM‘KEnzieagainst York BuiLpine Company,
8th March 1793, as decided by reversal in House of
Lords, 13th May 1793.  See 4. Dow, 379.

See SmiTH against RoserTsow, 10th Feb. 1826, 4.
Shaw and Dunlop, 442. as to an accountant employed
under an extrajudicial trust, and afterwards in a seques-

Shaw and Dunlop, 582. a difference of opinion on this
point took place on the Bench. A trustee died, and his
representative pursuing for a debt due to him, the de-
fender pleaded set-off on a debt owing to him from the
trust, the deceased having had the sole intromission with
the funds. The Court held there was no concourse,
Lord Alloway dissenting.

6 WaTT against GREENFIELD’s Trustees, 18th Feb-
ruary 1825, 8. Shaw and Dunlop, 544. See also CARsE
against CARSE, 8th November 1666, Dirl. 87.

11/10/2023 22:00‘ ‘



40 OF RESERVED FACULTIES OR POWERS TO BURDEN LAND.

The creditors of the burdened disponee cannot attach his right otherwise than under
such burden ; provided the burden be definite in its amount, and either the right be still
personal, and the burden clearly expressed as a condition of the grant; or the feudal
right be charged with the burden, so that it may distinctly appear in the infeftment on

record.
The person in whose favour the burden is created, has a real right which his creditors

-may attach. But these rights being of the nature of securities for debt, will be discussed

Faculty in
Granter.

Definite
extent,

How ex-
ercised.

under that department.'

Arr. I11.—Of Faculties or Powers to Burden Land with Debt.

There may be reserved, in a conveyance to land, a Power or Faculty, to be exercised
by the granter or by another, to burden the estate with debt; and under this power a
burden may effectually be created on the estate conveyed, provided it be definite in extent,
and appear upon the record. Whether the fee is to be enjoyed by the disponee free from
the burden, must remain in suspense until the exercise of the power on the one hand, or
the death of the person who holds that power on the other ; and if, in the meanwhile, the
creditors of the disponee should attach the property conveyed, they must take it subject
to the condition of the power to be exercised.

The reserved faculty may constitute an estate attachable either, 1s, By the creditors of
the person to whom the faculty is reserved, or for whose behoof it is created ; or, 2dly, By
the creditors of the person in whose favour the power has been exercised. But it is requi-
site to this that the faculty should be properly constituted.

I. A FacuLTy RESERVED To THE GRANTER, is an estate which, during his life, and while
not yet exercised, his creditors have a right to adjudge, to the effect of attaching the fund
at the disposal of their debtor; for he is bound to do justice by exercising the faculty in
their favour.* 'The diligence of creditors will be excluded by the legitimate exercise of
the faculty in favour of a third party; provided the deed in exercise of the faculty is
completed before the diligence, and is a due exercise of the faculty.

1. As there can be no real burden upon land which is not definite in extent, and which a
creditor or purchaser cannot know how to extinguish, the reservation of a faculty can
form a real burden only when it appears upon the record. During the life of the disponer
the faculty itself forms a real burden on the right of the disponee ; and every creditor of
his, or purchaser from him, knows that, to the extent allowed, it may be exercised here-
after.  But while no exercise of the faculty appears on record, the creditors of the dis-
poner during his life, and the creditors of the disponee after the disponer’s death, are
entitled to suppose the faculty unexercised.

2. But it is not sufficient that the record should give notice of the sum and of the name
of the person for whom the faculty is intended : It is farther requisite, that the real right
remaining by reservation in the disponer or his nominee, shall be transferred by a volun-
tary conveyance made real by sasine, or by adjudication duly completed.> It was at one

1 See below, Index, voce Burden by Reservation. 17th January 1723, Ruscog’s Creditors, 1. Dict. 291.

2 21st June 1677, Hore PRINGLE against Hore Edgar, 173.
PriNGLE, Dirl. 221.  16th Dlecember 1698, ELrioT 5 Faculty reserved to burden an estate, being exer-
against ELLior, Dalr. p. 8.5 2. Fount. 15.and 26. In  cised by a mere personal deed, not made real by in-
the former case the bond was personal, and subsequent  feftment during the granter’s life, cannot compete with
to the faculty ; in the latter, the debt was prior, 4nd  an infefiment granted by the person whose right was
could not in itself be held an exercise of the faculty. burdened with the faculty before the personal deed
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HOW THE RESERVED FACULTY IS TO BE EXERCISED.

time invariably stipulated in the reservation or creation of the faculty, that the power shc
be exercised by means of an infeftment of wadset or of annualrent, &c. But altho
for a long course of practice conveyancers have used a form of expression quite gene
reserving or conferring a power to burden the estate to a certain extent, this power n
be exercised by such a conveyance as shall not only give notice of the name of the pet
in whose favour it is exercised, but transfer to him the real right. It may appear to
anomalous, and contrary to feudal principles, that a disponer who divests himself, ¢
third party who never was feudally invested, should have power to grant a precept
which infeftment may proceed. But the principle is this, that the conveyance to the
ponee is limited by a condition, viz. That the disponer shall still retain the power of ¢
stituting a real security over the lands, by his own act, or by that of another appoin
by him, and named in the deed.!

Mr Erskine says, that if the deed in which the faculty is reserved express not only
sum, but the person in whose favour it may be exercised, a personal bond in favou

" that person by him who is entitled to exercise the power, is a sufficient exercise of it

create a real burden ;* and his reason is, that the purchaser may thus know both the
tent of the debt and how to extinguish it. This opinion, however, may be question
The true doctrine seems to be that which has already been laid down as applicable to

ordinary case.

was made real ; 26th June 1735. 21st June 1737, OcIL-
vy against OciLvie; Elchies, voce Faculty reserved.
On this case, Lord Elchies says, in his Notes,—
¢ This reclaiming bill against the interlocutor 26th June
1735, was delayed from time to time, partly till the
¢ other question between the parties upon the relict’s
¢ consent to the disposition to Gardener were likewise
¢ reported ; and partly because of the importance of the
¢ point of law, viz. the effect of areserved faculty to
¢ burden, where either the creditor or the sum was
¢ indefinite ; that is, where either it was not the burden
¢ of a particular debt already existing, or then created.
¢ Kilkerran’s difficulty was, that though the debts were
‘ not real, yet if the faculty was real, which he thought
¢it was, the bonds might be made real by diligence,
¢ and would be drawn back to the date of this faculty ;
¢ and he thought this was a reservation of a part of the
¢ fee, to the extent of this sum. Arniston seemed to
¢ think this faculty real, and that this was a reserved
¢ estate, effectual against singular successors ; but then
¢ he thought, that if he did not exercise it during his
¢ life, by granting infeftments, the bonds granted by
¢ him could only be preferred to singular successors of
« the son, according to the dates of their diligence ;
¢ and, therefore, was for adhering. I agreed that it
¢ was a reserved estate, but not a reserved fee, or part
¢ of the fee of the lands, since the whole fee was in the
¢ son, who was the only vassal ; and that reserved estate
¢ was no stronger than the like estate created, (if the
¢ father was not before proprietor), as in the case of
« the Sinclairs, and of the Romes, quoted in the papers,
¢ (and in this Arniston agreed with me); for both of
¢ them might grant infeftments; but the infeftments
¢ would be preferred only according to their dates
¢ with the creditors, or singular successors of the son,
¢ the fiar : that if this faculty was real, any exercise of
« it after the father’s death was inhabile, at least would
< only be preferred according to their dates, otherwise
« they behoved to be preferred to all singular successors,

VOL. I.

¢ quandocunque the creditors in them should adju
¢ At last, without a division, the Lords adhered.’
MS. 21st June 1737.

In the subsequent case of ScoTscraig, the C
held, that a faculty to burden, conceived in the
plain and express terms, so as to make every pers
deed, in exercise of that faculty, however latent
become a real burden, is repugnant to law: and :
latent deed will be no real burden; nor the possib
of such a deed an encumbrance sufficient to entit
purchaser to retain any part of the price. 28th.
1737, Crepitors of DouesLas of Scotscraig ag:
Stewart; Elchies, Faculty reserved, No. 3.

In the case of HEnDERsON's Children against (
p1tors of his Son, 7th August 1760, the childrer
creditors of the disponer, were held preferable only
cording to their diligence. 2. Fac. Coll. 495.

In a question with the widow of a son claiming
terce, a daughter of the disponer was held not to
real creditor under a faculty reserved to the father.
deed being merely personal, by which she was to ]
the benefit of the faculty. 29th June 1773, Mon1
against BAILLIE.

See also HiLL against HivL, 5th July 1774. Fac. (

The decision in the case of Boquuan and C
NINGHAM, (see p. 43. Note 1), which is opposit
these, is not approved of. See Kilk. 186, 7. Elcl
Notes, 131.

1 Ersk. b. ii. tit. 8. § 21.

See the case of ANDERSON against YouNG
TROTTER, 24th December 1784 ; 9. Fac. Coll. 30¢

The difficulty in feudal law was here disposed
in a case where the purchaser of lands took
titles to another person in trust, with power to
purchaser to burden, sell, &c. without the trus
consent. .

2 2. Ersk. iii. § 50.
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42 HOW THE RESERVED FACULTY IS TO BE EXERCISED.

It may be doubted what should be the effect of an objection, in point of form, fatal to
the sasine by which the faculty is exercised. It would probably be held to cat down the

right of the person in whose favour the faculty had been exercised, and to give admission

to the personal creditors of the disponer doing diligence by adjudication ; although the
entry of the sasine on the record might be said to give full notice of the burden. ‘

A bare adjudication, without a charge, and merely with its recorded abbreviate, does
not seem to be sufficient to constitute the real right in the creditor under the faculty.

II. A FacuLty To BE EXERCISED BY A THIRD PArTy, has a very different effect from that
which is reserved to the disponer himself. Before the disponee’s right is completed by
sasine, the disponer’s creditors undoubtedly may, in this case as in the other, attach the
estate disponed, and become by their diligence preferable to the disponee and all others.
But after the disponee’s right is completed, the creditors of the disponer can have no
title to adjudge the faculty vested in a third party ; unless it be a mere trust in that per-
son for the disponer’s benefit.

II1. Errect oF Facurty 1N CompETITION.—After the death of the granter of the facul-
ty, or of him on whom the power is conferred, a competition may arise between the
creditors of the disponee and the person (or his creditors) in whose favour the faculty

has been exercised. In such a competition the rules seem to be these :—

1. If no real right be created, and on record, at the death of the disponer, or of him
who has the power, the faculty, in a question with real securities, or complete convey-
ances proceeding from the disponee, is to be held as still unexercised, and by the death
extinguished ; and so the whole estate is an unburdened fund of the disponee.’

1 Lord Kilkerran, in his remarks on the case of
Boquuan and CuNNINGHAM, (see next Note), says,
¢ In this judgment the Lords were not unanimous.
¢ It was observed, that a century ago, all such facul-
¢ ties were quite ineffectual, unless exercised speci-
¢ fically by burdening the lands by infeftment ; inso-
¢ much, that even no personal action lay against the
¢ disponee, to the personal creditor of the granter.
¢ In process of time, the Lords did, it is true, ex equi-
¢ tate, so far remit this rigorous construction of such
¢ faculties, as to give personal action ; but to give the
¢ personal creditor of the disponer a preference,
¢ appeared to be without foundation, as it was without
¢ precedent. An assignation of the faculty by a per-
¢ sonal deed is no exercise of the faculty : It may have
¢ been intended as such by the granter; but an inten-
¢ tion is nothing when not habilely executed, and such
¢ assignee is still no more than a personal creditor.
¢ Now, had the Lords found that the granter’s bare
¢ contracting debt was an exercise of the faculty, and
¢ thereupon found even the personal creditors of the
¢ granter preferable to infeftments from the disponee,
¢ the ground of the decision might have been under-
¢ stood, though not approved of ; but this middle way
¢ of finding the faculty exercised to the effect of giving
¢ preference to (over) the disponer’s (disponee’s) per-
¢ sonal creditors, and not also to (over) his real credi-
¢ tors, was what several of the Lords could not dp-
¢ prove.

¢ It is an agreed point, that a faculty to burden, or
¢ a faculty to alter, is a real right; but it is quite a
¢ different question, What rights granted in conse-
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¢ quence of such faculty are real? Now, as such
¢ faculty is a real right, it follows, that no infeftments
¢ granted by the disponee can defeat the granter's
¢ power to burden or alter: Yet this is to be under-
stood with a limitation ; for though an infeftment at
any time in the granter’s life will be preferable to an
infeftment by the disponee, though prior; and an
infeftment from the granter, though not taken upon
his precept till after his death, will be preferable to
an infeftment from the disponee, if posterior thereto ;
yet if at the granter’s death there is no infeftment
from him on record, the creditor.or singular succes-
sor of the disponee, obtaining infeftment on the faith

that may afterwards be taken upon the granter’s
precept, which lay latent at his death ; and were it
otherways, the security by the records would be
wholly frustrated.

¢ And upon this ground it was, that anno 1736, in
the case of Ogilvie of Coul, the Lords preferred an
infeftment by a son, the disponee, to the creditor of
the father adjudging after the father’s death, though
the son's disposition was with the burden of a faculty
to the father to contract debt to the extent of the
said creditor’s debt. In like manner, anno 1737, a
bill of suspension being presented by the purchaser
of the estate of Scotscraig against the creditors, on
¢ this ground, that he was not in tuto to pay the price,
¢ for that, by a reserved faculty in his author’s right to
¢ burden the lands with a certain sum, he might be in

¢ hazard of eviction ; the Lords, in respect his author-

‘ was then dead, and no exercise of the faculty on-

of the record, will be preferable to any infeftment
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2. If the person in whose favour a faculty has been exercised, has not taken sasine; Powerbow

j or, if the deed in exercise of the faculty is personal, and no steps have been taken
lto make the debt real, it may be questioned whether he has any preference over those
who are personal creditors of the disponee at the disponer’s death? It was found, in the
case quoted below, that there was such a preference.” But the judgment is not approved
of. Lord Kilkerran, in reporting the case, seems to deliver his own opinion in stating
the opinion of the minority against the judgment.” The true doctrine appears to be,—
1st, That the exercise of the faculty, though by personal deed, makes him in whose
favour it is exercised a personal creditor of the disponee. Thus, it has been fixed, that a
deed containing precept of sasine, though no sasine has been taken, is a good exercise of
the faculty against the disponee;* and this holds, even although the expression of the
faculty should be to burden with wadsets or annualrents.* 2dly, That the mere contrac-
tion of personal debts by the holder of the faculty is an exercise of a power to contract
debt, and grant security therefor ; ¥ and even where the faculty is in common form, the
contracting of debt is held a presumptive exercise of it: ¢ so that diligence used upon
such rights, in order to realize the burden, even after death, if first completed, will be
effectual to give a preference. But, 8dly, That where the question is between the mere
personal creditors of the disponer and those of the disponee, there seems to be no good

principle upon which the former can have preference.’

¢ record, “ remitted to the Ordinary to refuse the
¢ bill”’

! A father disponed his estate to his son, reserving
a faculty to burden the lands with 10,000 merks Scots;
and, in his second contract of marriage, he exercised
this faculty, by providing a sum to the children of the
marriage, declaring it a burden on the lands, and
assigning the faculty to the children. The son con-
tracted many debts, some real some personal; and,
after his death, a competition arose between a daugh-
ter of the second marriage and the real and personal
creditors of the disponee, for the price of the lands
sold judicially. The Lords all agreed that the 10,000
merks was not a real burden ; and that, therefore, the
son’s real creditors were all preferable ; and yet they
found the daughter preferable to all his personal cre-
ditors, who had done no diligence to affect the estate.
14th November and 11th December 1739, Creditors of
BoquuaN against CunninenaMm; Kilk. p. 186, 7.
Elchies, Faculty reserved, No. 5.

. ¢ It resolves into these considerations,—that facul-
ties which at first were ineffectual, unless exercised by
infeftment, came afterwards to afford a personal action,
which can be no ground, however, of preference; that
an assignation of the faculty is no exercise of it, and
in no shape betters the condition of him in whose
favour the exercise is made, or makes him other than
a personal creditor ; that, although a faculty is a real
right during the disponer’s life, the creditors of the dis-
ponee may, immediately on his death, secure the estate
from any exercise of the faculty, latent, and not
appearing on the record ; and that, to give consistency
to this decision, it should have been fixed as a general
rule, that the granter’s personal creditors, entitled to
be considered as objects of the exercise of the faculty,
have a preference over even the real creditors of the

disponee. See above, for these Notes of Lord Kilker-
ran, p. 42. Note !. The remarks of Lord Elchies on
the case will be found in Note 7. .

3 June 1624, HamiLTon of Silverton ; Durie, 131.
4 91st June 1677, PrRINGLE ; Dirleton, p. 221.
5 17th January 1723, Creditors of RuscoE.

6 ErLior of Sunneyside against ELL1oT, 16th De-
cember 1698 ; Dict. vol. i. p. 291.

7 In his Notes on the case of CuNNINGHAM against
Creditors of Boauuan, (See above, Note 1.) Lord
Elchies says,—¢ The Lords agreed that Miss Cun-
¢ ningham, upon the personal bond, in exercise of
the faculty, had no real right upon the subject,
nor was she preferable to the real creditors of the
son. But they found her preferable to the personal
creditors, who had done no diligence (no more than
she had) to affect the estates : which to me appeared
a very new and odd decision; that in competition of
creditors merely personal, for the price of lands,
none of whom had any real right in the lands, or
used diligence for affecting the same, should yet be
preferable one of them to the rest; since the. law
knows no privileged debt upon lands other than
what are real. Arniston put his opinion upon this,
that the reserved faculty was an implied prohibition
to the son to contract debts in prejudice of the
faculty ; and the President seemed inclined to carry
that observation farther, to be a sort of inhibition to
¢ the lieges to lend to the son, in prejudice of the
¢ faculty. But Arniston would not carry it so far.
¢ But I'own the whole went far beyond the reach of
¢ my poor understanding.  Vide 21st June 1737, Cre-
¢ ditors of Dr Ogilvy. 16th November 1739. 11th
¢« December, adhered, 7 to 6. See above, Note !.
p. 42. for Lord Kilkerran’s remarks.

exercised.
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44 OF ENTAILED ESTATES.

3. The right of the creditors of the person to whom the faculty is given, to attach
that faculty after his death, can scarcely be permitted to ground a real preference, to the
exclusion of the disponee’s creditors. To carry this right of attachment beyond the
life of the person holding the power, without any diligence begun during his life for
rendering the subject litigious, seems a great stretch, since the faculty appears by the
death to be extinguished, and the land disburdened. And-even where there has been
an intention of exercising the faculty, but it has been done only by a personal deed, it
does not appear that diligence is competent after death. This is still clearer where the
deed (as a personal bond) is anterior to the disposition, and so exclusive of all idea of
an intention to exercise the faculty.’

Diligence
after death.

SECTION IV.

LIMITED ESTATES IN LAND DEPENDING ON DEEDS OF ENTAIL=——COMMENTARY
ON THE AcT 1685, cap. 22.

Or all restrictions on the commerce of land, and on the rights of creditors to attach the
property of their debtor, the most important, and the most inexpedient and oppressive, are
those which arise from entails ; and it is sincerely to be hoped, that, ere long, some safe
course may be devised for restraining the exorbitant effects of the entail law of Scotland,
and for introducing some limitations, consistent at once with the rules of justice, and with
public policy. But the present inquiry is limited to the law as it exists.

Deeds of entail are designed to preserve the descent of estates in a particular line of
succession, by means of prohibitions, restraints, and conditions ; while the full right of a
proprietor is, in all other respects, conferred on the persons successively taking under the
deed. The law judges differently of the effect of such deeds, as against the heirs who
succeed under them ; and against strangers who, as purchasers or creditors, acquire the
property from the person in the present right of the estate. The former are held, by
their acceptance, to undertake the obligations imposed ;* against the latter there are not, at
common law, any unquestionable means of giving efficacy to such conditions. Neither
inhibition ;* nor interdiction ; nor even the double clause of irritancy and of resolution,
were sufficient at common law to secure this object : And although, in the case of Stor-
mont, and in others,* decisions were pronounced favourable to the efficacy of entails, it
was found necessary to remove all doubts by a statute, which should, on the one hand,
give efficacy to entails, and, on the other, make it an indispensable condition of their
efficacy, that creditors and purchasers should have full notice. This is the statute
1685, c. 5.: And on its provisions the effect of the limitations imposed in deeds of entail
depends.

By this statute it is declared,—

1 In the case of RoME's creditors, in February 1719,  ing a claim of indemnification, is at present under con-
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it was found, that an adjudication led after the dispo-
ner’s death, upon a personal bond, was not competent
to hurt the right of an onerous purchaser from the
disponee : but there, indeed, the real right was esta-
blished in the purchaser, before the leading of the
diligence ; and, consequently, the diligence might be
found insufficient, upon another ground than that of
incompetency.

2 The effect of a breach of the injunction in ground-

sideration in the case of Ascog, and in the QUEENS-
BERRY cases as remitted by the House of Lords. See
Earl of Callender, 27th January 1687 ; and Gorden
Cuming, 17th December 1761.

5 22d January 1760, Bryso, and 8th August 1787,
Lord ANKERVILLE,

4 Viscount STorMONT against Creditors of Earl of
ANNANDALE, 1662. See 2. St. 3. § 287.; also 26th
July 1677, STEVENSON. :
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RESTRAINING WORDS OF ENTAIL. 45

1. That ¢ it shall be lawful to his Majesty’s subjects to tailzie their lands and estates, and
¢ to substitute heirs in their tailzies, with such provisions and conditions as they shall
¢ think fit, and to affect the said tailzies with irritant and resolutive clauses, whereby
¢ it shall not be lawful to the heirs of tailzie to sell, annailzie, or dispone the said
¢ lands, or any part thereof, or contract debt, or do any other deed whereby the same
¢ may be apprized, &c. declaring all such deeds to be in themselves null and void, &e. *’
—2. That ¢ such tailzies only shall be allowed, in which the foresaid irritant and resolutive
clauses are insert in the procuratories of resignation, charters, precepts, and instruments
of sasine "* 8. That ¢ the original entail shall be once produced before the Lords of
Session judicially, and their authority interponed to it:* 4. That a ¢ record be made
in a particular register book, to be kept for that effect, wherein shall be recorded the
names of the maker of the tailzie, and of the heirs of tailzie, with the genera] designations
of the lordships and baronies, and the provisions and conditions contained in the tailzie,
with the irritant and resolutive clauses subjoined thereto, to remain in the said register
ad perpetuam rei memoriam :> 5. That being so insert, the ¢ same shall be real and effec-
tual, not only against the contraveners, and their heirs, but also against their creditors,
apprizers, adjudgers, and other singular successors whatsoever, whether by legal or con-
ventional titles : and, 6. That the omission of the provisions and irritant clauses in the
rights under which any of the heirs enjoy the estate, shall be a contravention, whereby
the estate shall devolve to the next heir of tailzie ; but the same shall not militate against
creditors, or other singular successors, contracting bona fide with the person who stood in-
feft, without having the said clauses in the body of his right.

Two main questions arise for consideration under this Act, wherever creditors are
desirous of attaching an entailed estate : viz. 1. Whether the restraining words of the en-
tail comprehend the debtor, and are such as to exclude the diligence of creditors ? and,
2. Whether the forms have been duly observed which the statute has required for render-
ing effectual the prohibitions of an entail ?

P . T T T N NP PPN

I. Restrainine Worps.—The general rule is, that the right of an heir of entail is that
of a full proprietor, in every particular in which he is not effectually fettered and limit-
ed ; and that all words of restriction are subject to strict interpretation.

1. The prohibitions and limitations (commonly called the fetters of an entail) are directed
to three several objects : 1. Against selling the estate ; 2. Against the contracting of debt ;
3. Against any alteration of the order of succession. And in the practice of conveyancers,
clauses are framed for each of these purposes. The entailer may have sufficient con-
fidence that his heirs will not voluntarily sell the estate, or alter the line of succession, but
he may think it still necessary to prevent them from contracting debt so as to endanger
the entail : Or he may have full reliance on the solvency of the heirs pointed out in his
destination, so as to have no fear for the disappointment of his intentions, provided he can
prevent them from selling the estate or altering the succession : Or he may think his entail
secure-against sale and insolvency, and in danger only from an alteration of the line of
succession. And as the prohibition of these several acts may each in its turn form the
sole object of an entailer, in perfect consistency with unrestrained freedom as to the others,
it has been settled, that fetters cannot be extended by implication from cases expressed to
cases not expressed. It may happen that, owing to the carelessness or ignorance of the
conveyancer, those purposes may have been confounded in a deed of entail ; and the ma-
nifest purpose of the entailer may appear fairly to include, under any of the conditions,
the others—the prohibition to alter the succession, for example, being necessarily a prohi-

! See DeNmAM against STEWART, House of Lords, 17th February 1737, 1. Cr. and St. Appeal Cases, 233.

Fetters of
Entail.
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46 IRRITANT AND RESOLUTIVE CLAUSES.

bition against selling, of which the necessary effect is to alter the succession. But the
rules are, 1. That, from one limitation, another is not to be inferred ; from cases expressed,
no prohibition is to be extended to acts not expressed. 2. That the restraining words shall
be clear, and that, although there are no technical words, -or voces signatz, by which alone
the prohibition can effectually be expressed, the act prohibited must at least be directly
specified, either in express and intelligible words, or in words of which the fair and obvious
construction shall include the particular act as by substantive prohibition.’

The result is, that in order to make an entail effectual against creditors, it must contain
an express prohibition against contracting debts so as to affect the estate, otherwise the
creditors will not be excluded. It will be no bar to creditors, that their diligence will neces-
sarily have the effect of defeating the destination of the estate which the heir is prohibited
from altering : Neither can they be obstructed by a prohibition to sell.

2. Irritant AND ResoLuTive Crauses.—It is, under the statute, necessary that the
words of prohibition shall be accompanied by an irritant and a resolutive clause, clearly
directed, each of them, to that particular prohibition. The CLavse IrriTANT declares the
debts, when contracted, to be void and null.* The Crause REsoLuTivE annuls the right
of the heir of entail who shall disregard the prohibition.?

3. PERSONS AGAINST WHOM THE RESTRAINTS ARE DIRECTED.—In order to have operation
against any one holding the estate under the entail, it is indispensable that the limitations
or fetters should be expressly and clearly pointed against such person. But this is not the
sole difficulty which has attended the question as to the efficacy of prohibitions.

1. With regard to the InstTiTUuTE, Who, as disponee, takes the estate by direct convey-
ance, and is in no sense to be considered as an heir,* the firs¢ difficulty is, whether, under
the statute, he can be subjected to the restraints of the entail otherways than by a personal
engagement implied from his acceptance. The words of the statute, in declaring how far
the restraints shall be effectual, are applied only to ¢ keirs.” The power given is, to tailzie
lands, and ¢ to affect the said tailzies with irritant and resolutive clauses, whereby it shall
¢ not be lawful fo the heirs of tailzie to sell,” &c. ; and in thus providing, the Legislature, it
is said, did enough, since the entailer has it in his power, in making an entail, to fulfil any
wish he may have to include the person whom he first calls, by making him an heir of
tailzie, and himself the institute. But it is now settled, that, notwithstanding the limited
expressions of the statute, the institute may, as such, be effectually placed under the res-
traints of the entail, provided the expressions to this effect be clear and unambiguous.

2. Holding, as the Court of Session seems pretty uniformly to have done, that the in-

1 For the doctrine of construction of entails, see

M‘Kenzie, 23d May 1823, 2. Shaw and Dunlop, 331.
17th June 1746, Campbell’s heirs against Wightman.

Nisbet, 10th June 1823, ib. 381.

8th November 1749, Sinclair against Sinclair. 29th
July 1761, Cuming Gordon against Gordon. 8th No-
vember 1763, Scott Nisbet against Young. 8th July
1789, Stewart against Home. 15th January 1799,
Bruce against- Bruce. 19th May 1803, Elliot against
Elliot. 23d June 1807, M‘Laine against M‘Laine.
23d January 1807, Kerr against Sir James Kerr. 25th
May 1808, Brown against Countess of Dalhousie. 18th
December 1813, Duke of Roxburgh against Kerr, 21st
November 1815, Henderson against Henderson. 18th
May 1813, Duke of Roxburgh, and in House of Lords,
1'7th December 1813, 2. Dow, 149. 9th July 1817 and
2d July 1819, Queensberry case in the House of Lords,
5.Dow, 297. and 1. Bligh, 840. 10th March 1814, Elliot
against Potts, and House of Lords, 14th March 1824,
1. Shaw’s Appeal Cases, p. 16. and 89. Barclay against
Adam in House of Lords, 15th May 1821, 1. Shaw, 24.
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2 11th July 1734, Baillie against Carmichael. 27th
January 1744, Garduner against Heirs of Tailzie of Duni-
pace, Kilk. 540. Elchies, Forfeiture, No. 18. See
Robertson’s Appeal Cases, p. 110. 117. for the case of
Riccarton ; and compare p.117. with the report of Lord
Kilkerran in the case of Dunipace.

5 8th February 1758, Hepburn’s Creditors against
his Children, affirmed in the House of Lords, 7th De-
cember 1758. 28th January 1779, Kemp against Watt ;
6. Fac. Coll. Ixi. 110. 15th January 1799, Bruce of
Tillycoultry, affirmed in the House of Lords. See
also Elliot of Stobs, 19th May 1803, and in this case
observe what Lord Chancellor Eldon says, 1. Shaw's
Appeal Cases, 93:

4 3, Ersk. 8. § 31.
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PERSONS AFFECTED BY ENTAIL. 4

stitute may be included, provided he is expressly and unambiguously declared so to be, it
has been much doubted whether any of the general expressions used in such deeds be
sufficient for this purpose. The points settled are, 1. That under the term ¢ heirs,” the
institute is not included. 2. That under the term ¢ member of tailzie,” he is not included.
8. That the combination of these expressions, conjunctively or disjunctively, does not in-
clude the institute. 4. That he is not, by implication from other parts of the tailzie, to be
construed within the restraints ; and that this rule being once settled, it is not now to be
got rid of by nice, thin, and shadowy distinctions." But, 5. That where the prohibitions
are distinctly pointed against the institute, and the resolutive clauses against the persons
and heirs, it will be sufficient to comprehend the institute.”

3. Where the prohibitions are directed only against heirs, it may, in particular circum-
stances, be doubted whether the first person who is to enjoy the estate under the tailzie
is an heir, and so subject to the restraints, or only an institute, and thereby exempt from
them. 1. Where the person first taking is a proper conditional institute, it is held that he
is not comprehended under the term heirs of tailzie.* DBut, 2. Where the destination is
successively to one after another, although all that precede in such destination should pre-
decease the entailer, the person taking by such substitution is not a conditional institute.
So where one named his eldest son as institute, whom failing his second son, whom
failing his daughter ; and the sons died before the entailer, and the daughter on his death
came to succeed immediately in the place of the institute, she was not held to be a con-
ditional institute, and as such exempt, but considered as a substitute and heir of entail.*

4. Where the maker of the entail gives the first place to himself, it has been held that
words of disposition are not sufficient to give the person taking after him the character of
institute.’

5. Till lately it was held almost uniformly, that whatever might be the effect of prohibi-
tion against institutes or heirs of entail, yet by no device or clause of prohibition could the
maker of an entail withdraw his estate from the diligence of his own creditors, or prevent
even his future debts from affecting the estate, while he continued to hold the fee. But in
the House of Lords this doctrine has undergone a very careful revisal and investigation,
and the result is very important : 1. It has been admitted as a point fixed, that the entailer
cannot make a gratuitous settlement of the estate so as to bind himself and exclude his
creditors. 2. On the other hand, holding it as also settled, that the institute may be bound

1 In the DUNTREATH case, where the expression was ~ 14th November 1823, 2. Shaw and Dunlop, 487.—
< heirs,” the House of Lords determined, ¢ That the affirmed, 1. Shaw and Wilson.
< appellant being fiar or disponee, and not an heir of
¢ tailzie, ought not, by implication from other parts of 5 Menzies of Culdares against MeNziES, 25th June
¢ the deed of entail, to be construed within the pro- 1785, and 18th January 1803, affirmed 20th July 1811.
¢ hibitory, irritant, and resolutive clauses, laid only Here the dispositive clause was, ¢ I hereby, under the

¢ upon the heirs of tailzie” See Morrison’s Dict. p.
4411. See Notes of this case as decided in the Court
of Session, 1. Lord Hailes’ Cases, p. 298. Observe
particularly the opinion of Lord Pitfour.

In Steel against Steel, 12th May 1814, affirmed
27th June 1817, where the expression was ¢ heirs
¢« and members of tailzie,” a similar decision was given.
5. Dow, 72.

See also Wellwood against Wellwood, 23d February
1791. Bell’s Cases, p. 191. Wellwood against Preston,
$1st May 1797. Miller against Cathcart, 12th Feb-
ruary 1799.

2 Syme against RanaLpson Dicksown, 27th Feb-
ruary 1799. Doucras and Co. against GLASSFORD,
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¢ condition, &c. and failing of heirs-male of my own body,
¢ sell, annailzie, and dispone to Captain Alexander
¢ Menzies, during all the days of his lifetime, &c. and
¢ to the said James Menzies, my great-grandchild, and
¢ the heirs of his body,” &c. James Menzies was held
a conditional institute, not under limitations directed
against heirs of entail. ‘

4 M‘Kenzie against M‘KEnzre, 24th November
1818. See 1. Shaw's Appeal Cases, 150. See also
Menzies of Culdares against Menzies, above note.

5 Gornov against M‘CuLLocH, 23d February 1791,
Fac. Coll. and Bell’s Cases, 180. See also Livine-
sTONE against Lord Narier, 3d March 1762.

Who are Heirs.

Where Entailer
is Institute.

Can Entailer
exclude his @E)
Creditors?
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Entail must
be recorded.

48 REQUISITES OF EFFECTUAL ENTAIL.

although not mentioned in the statute, it has been considered, that a mutual entail, or an
entail for a money consideration, is equivalent to a purchase with an entail by the purchaser,
effectual against the proprietor as institute who has entered into this onerous bargain. On
these principles the case of Agnew was determined.’

Except in the case of mutual and onerous entails, the prohibitions are ineffectual
against the creditors of the entailer. If the entailer’s debts exceed the value of the
estate, it may be brought to a judicial sale, according to the forms hereafter to be ex-
plained. If they are such as only to encumber the estate, the only remedy is by an ap-
plication made to Parliament for authority to sell as much as may be sufficient for paying
off the debt. The execution of these Acts is committed to the Judges; generally to the
Lord President, Lord Justice-Clerk, and Lord Chief-Baron.

REequisites oF Errectuar Entarns.—It is not enough to protect an estate from the
diligence of creditors, that the lands should be settled by a deed of entail, of which the
restraining expressions are clear, and the irritant and resolutive clauses correct, and duly
pointed against the person to be restrained : It is further necessary that the forms pointed
out.in the Act 1685 be complied with.

The following points have been settled under this statute :—

1. The original deed of entail must, in order to bind third parties, be produced judi-
cially, and recorded in the register of entails, whether it was made prior or posterior to

the statute: It is not enough that charter and sasine have followed on the deed of’

entail, and that the prohibitions in this way appear in the record of sasines,* nor is it

even enough that the charter be recorded.’

! The families of Vans and of Agnew were united
by the marriage of John Vans of Barnbarroch, and
Margaret Agnew, only child of Robert Agnew of Sheu-
chan. The marriage was at first disapproved of, but
the lady’s father was afterwards reconciled to it, and a
postnuptial but onerous contract was made between
Mr Agnew and Mr Vans, whereby Mr Agnew agreed
to advance L.3000 to Mr Vans for liquidation of his
debts, and also to settle a large personal estate on him
and his wife. Mr Vans, in consideration thereof, exe-
cuted a mutual entail along with Mr Agnew of both
their estates on the same series of heirs, Agnew giving
&c. to John Vans and Margaret Agnew, and the long-
est liver of them two, and the heirs of entail named, the
lands and estate of Sheuchan; for which causes, and
for the sum of L.8000, paid by the said Robert Agnew
to the said John Vans, &c. the said John Vans gave,
&c. in favour of himself and the said Margaret Agnew,
his spouse, and the longest liver of them two, whom
failing to the other heirs of tailzie, &c. his lands and
estate of Barnbarroch, &c. The deed contained the pro-
per irritant and resolutive clauses, directed against John
Vans and Margaret Agnew, as well as the heirs, &c. The
entail was duly recorded 1755, but no sasine passed till
1775. The entail was drawn by Lord Braxfield, and
the opinion of Lord President Campbell, while at the
bar, was in favour of the eflicacy of the entail. In an
action of declarator to have it found and declared that
the entail did not affect or exclude the debts of the
entailer, John Vans, the Court of Session decided, that
the entail was not effectual to exclude the creditors,
3d March 1784, Fac. Coll.

A private Act of Parliament was then passed to au-
thorize the sale of a part of the estate, in order to pay
Vans’s debts, and certain lands were sold. But' after
thirty years, the heir of entail, who was a minor and
abroad, having arrived at majority and come to Britain,
took an appeal to the House of Lords, who, having re-
mitted the case for reconsideration, the Court of Ses-
sion confirmed their former judgment, 2d June 1818,
StewART against VANS AGNEW.

It was on a new appeal taken against this judgment
that the discussion alluded to in the text took place
in the House of Lords, when the judgment of the Court
of Session was reversed, and the entail declared effectual
to protect the estate against the future debts of Mr
Vans, 14th July 1822.

2 14th December 1758, PuiLe against Earl of
Rorres. 22d June 1765, Earl of Rosebery against
Baird, &c. 26th November 1761, Lord Kinnaird
against Hunter. 26th June 1776, Irvine of Drum
against Earl of Aberdeen. All these judgments were
affirmed in the House of Lords.

Debts were contracted by an heir of entail infeft,
but before the entail was recorded in the register of en-
tails: the entail was then recorded ; and in a question
between the creditors proceeding to attach the estate,
and the next substitute, the estate was held attach-
able. 14th May 1807, SmoLLET against Creditors of
SmoLLET. See below, p.51. Note L.

5 26th June 1776, IrvINE against Earl of ABER-
peEN, Fac. Coll.
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2. The entail, though recorded in the register of entails in terms of the Act, has no rfefur
effect against the cr editors of the heir-at.law, unless it has been completed by 1nfeftment ! necessa
and even the admission by the creditors that they knew of the entail, will not defeat

their diligence.”

3. As the creditors of the heir-at-law may attach the estate, notwithstanding a record- Omisi
ed entail, while it continues a personal deed; so, on the other hand, if, in the sasine
taken on the entail, the conditions have been left out, or even if they have been inserted
only by reference to the conditions in the deed of entail, and not verbatim inserted,

creditors will not be barred.?

Conditi

4. How far an estate may be availably attached by the diligence of creditors, or im- Compe
perfect securities completed in competition with those having a jus quesitum under un-

completed entails, has given rise to several questions.

And the principles have, in no

small degree, been dlstunbed by attention to certain loose conceptions, which are said to
have been entertained by conveyancers and practical lawyers, and relied on by the

country, favourable to credltors, and hostile to the rights of heirs of entail.

This is a

bias not unnaturally arising from the wish to find some practical remedy against the severe
restraints by which, against reason and equity, our law of entails forbids even the most mode-
rate family provisions. But it is perhaps one of the worst ways of working a reformation

! This will be found well illustrated in two import-
ant cases, reported in Bell’s Cases, p. 166. 179.

The first case is that of Doucras of Kelhead
against the Creditors of Sir Joun Doucras, 22d
February 1765. Sir William Douglas, who was abso-
lute fiar of the estate, made an entail to himself in life-
rent, and his son, afterwards Sir John Douglas, &c. in
fee. This entail was recorded regularly, but no infeft-
ment was taken upon it. Sir John entered to the pos-
session, and continued in it as apparent heir for many
years; he contracted much debt; and his creditors
adjudged the estate, were infeft, and raised an action
of judicial sale. An application was made by a substi-
tute in the entail to have the lands struck out of the
sale, but the Lord Ordinary refused to do so; and the
cause having been stated in memorials to the Court,
was solemnly decided.in the same way.

RusseLr, Ross, &c. against Creditors of Ross of
Kerse, 31st January 1792. Hugh Ross was absolute
fiar of Kerse, and infeft. He made an entail to his eldest
son, &c. with prohibitions to sell and contract debts,
and with irritant and resolutive clauses. The entail was
duly recorded, but no sasine was taken upon it. The
entailer died, and his son, although he made up titles by
general service as heir of line, and also by special ser-
vice to other subjects, possessed Kerse without making
up any titles, and without taking sasine. His creditors
adjudged upon charges to enter heir in special, and
raised a judicial sale. The object of the question
was to clear the title of the purchaser, and enable
him to pay safely. The papers in Douglas’s case
were reprinted by order of the Court, and the case
was fully argued. The Court found the tailzie no
bar to the sale. In pronouncing this decision the
Court seemed to be unanimous; and the grounds
upon which they proceeded are resolvable into the
following propositions.—1s¢, That an entail, while per-
sonal, is qualified with the conditions and limita-
tions which it contains; for every personal right

VOL. I.

must thus be subject to the conditions under which
it is granted. 24, That it follows from this propo-
sition, that where the heir of entail has no other
right, his creditors, who can reach the land only by
the entail, cannot, while it continues personal, attach
the lands, if the limitations strike against debts.
3d, That while the right continues personal, the
creditors of the granter, or those of his apparent
heir, or of the heir of entail, if alioguin successurus,
may attach the land, because no encumbrance can be
effectual against land to burden or destroy a former
sasine, unless by infeftment, to which, in the case of
entails, is superadded the necessity of recording the
deed in a particular register. 4¢h, That creditors
may, where there are several rights in their debtor’s
person, take which they please, and render it effectual
by their diligence—the first infeftment deciding the
preference. 5th, That the old distinction stated be-
tween purchasers and adjudgers, viz. that adJudgers
must take their rights tantum et tale, as they stand in
the debtor, subject to all the burdens with which his
right is attended, was pushed too far. And, 6tA, That
the very terms of the Act 1685, in requiring the con-
ditions to enter the infeftment, imply that no entail can
be secured against creditors or purchasers, unless in-
feftment has been taken. .

See also the case of AucHINDACHY, affirmed in the
House of Lords.

2 23d February 1787, CuTHBERT against PATER-
SON.

5 In Lord MaxweLL's case, effect was given to
the entail, as at least forming an obligation on him
who was selling, and so effectual against a buyer from
him while in nudis finibus contractus. Kilk. 539.
But private knowledge has no effect against creditors
doing diligence. 5th July 1744, Creditors of Mug-
RAY KyNINMOND. .

Credito
Substiti
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50 REQUISITES OF EFFECTUAL ENTAIL.

in jurisprudence to give sanction to practical facilities, which are never beyond the reach
of doubt, but which yet serve to hide the evils of the law. More correct views appear
to have been adapted in the House of Lords in the Sheuchan case, and also to have
been entertained by many eminent lawyers in the Court of Session ; the substitutes under
an entail being regarded as creditors entitled to particular remedies against the de-
feasance of their jus quesitum, and as engaged, on the ordinary principles of competi-
tion, in a rivalship with creditors of the ordinary description. To explain the prin-
ciple of this doctrine, let it be considered, that creditors of the ordinary description
either trust to real security, or rely on general credit. In the former case, they have
such benefit as the property on which they are secured, voluntarily or by diligence, may
afford them : in the latter, they take the rights of their debtor, such as they are, with all
the limitations and qualifications to which they are subject; and with the benefit of the
laws, which guard against fraud by gratuitous alienations, or by undue preferences granted
to particular creditors. But under those rights, a creditor, especially on general credit,
is still liable to certain disappointments—by the sale of the debtor’s estate; by the con-
stituting of securities for money borrowed ; by the diligence of other creditors; by dili-
gence in implement of obligations to convey: and unless the substitutes holding a jus
quesitum under an entail are to be denied all remedy for implement of their right, they
also by their diligence may defeat the right of ordinary creditors on genéral credit, and
get the start of them in various ways. They may apply to have the entail recorded, if that
be wanting to its efficacy : They may compel the heir in possession to complete his right by
infeftment. Thus, in all cases where there is a jus crediti, the creditor is entitled to his
legal process ; and where there are opposing rights, the competitions should be determined
by the priority of the completion of the real security. This brings the matter to a simple
principle universally applicable to all cases of competition. But it has been urged against
this conclusion, 1. That there is thus an unjust favour shown to substitutes over other
creditors, since the act by which the real security is completed is instantaneous—while
the process by ordinary creditors is tedious. 2. That it has long been held as settled law,
that a person lending money to an heir of entail in possession, but without having com-
pleted the entail, has a right to attach the estate at any time, even after the entail is
completed ; in so much, that it has been held an advantage to such creditors to have the
entail completed, as excluding others, but saving their right; and on the faith of this,
immense sums have been lent to heirs of entail. Even were such understanding and
practice uniform, it might be a subject of regret, that innocent and confiding credi-
tors should suffer. But this never can be sufficient to establish the rule, if in point of
law it is groundless. The opinions of some of our greatest lawyers of the last age, in
consultations which I have seen, is quite adverse to this supposed generat understanding,
although undoubtedly it does appear, that other lawyers had held a different opinion.

On looking to the statute, which has been supposed to support the alleged general
understanding, two cases are distinguishable: 1. The general case of an incomplete
entail, whether by want of infeftment, or by want of recording in the register of
tailzies ; with regard to which it is enacted, that the requisites of the statute being com.
plied with, the entail shall be effectual, not only against the contraveners and their heirs,
but ¢ against creditors, comprisers, adjudgers, and other singular successors whatsoever,’
whether by legal or conventional titles: 2. The other case is a special one, where the
heir of entail is infeft, but has omitted from his infeftment the irritant and resolutive
clauses, in which case the entail is not ¢ to militate against creditors and other singular
¢ successors, who shall happen to have contracted bona fide with the person who stood
¢ ii]lfef't i‘n ’the said estate, without the said irritant and resolutive clauses in the body of
¢ his right. .
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Two cases have occurred relative to this doctrine, the case of SmoLLET and that of
SHEUCHAN.

In SMOLLET’s case, titles were made up under the entail, and the heir was infeft, and
contracted debt before recording the entail; and after the entail was recorded, the
creditors adjudged the entailed estate, now in possession of the next heir of entail: And
an action of judicial sale having been raised, one farm was sold, the price of which was
sufficient to discharge the debts. The purchaser raised the question as to the validity of
his title, and it was held good; in other words, the creditors of the heir in possession,
although their debts stood on his general credit at the time the entail was completed by
registration, were held entitled to adjudge the estate from the substitutes.*

In the case of SHrucHaN the same question occurred with little variation. It was a
mutual entail in 1757, proceeding on a contract, by which it was provided, that the debts
which Mr Vans then owed should not be affected by the deed: The entail was imme-
diately recorded ; but there was no infeftment in the entail till the year 1775 ; and debts
were contracted previously to the sasine, but after the recording. The Court of Session
in 1784 held, ¢ that the estate of Barnbarroch was affectable by the debts of John Vans
¢ at the time of his death.” And afterwards, on remit from the House of Lords, (2d June
1818), they confirmed their former judgment. The House of Lords ¢ found the estate
¢ affectable only, 1. By the debts due by John Vans at the date of the deeds of tailzie, and
¢ which remained due at the time of his death,’—this was under the special stipulation
of the deed; and, 2. By such other debts of the said John Vans as had become real
charges upon the said estate before the infeftment of 20th May 1775. ?

5. If the debtor’s sole right be derived from the entail, the conditions will be effec-
tual against him and his creditors, though not recorded, provided infeftment have not

followed on the entail. 3

1 SmoLLET’s Creditors against SMoLLET, 14th May
1807, Fac. Coll. Although here the judgment was un-
favourable to the entail, the opinions of the Judges
who were against the decision seem to be law. They
held the creditors contracting on general credit, to
trust their money to the personal faith of their debtor,
exposed to all the risk of sales, securities, and other
spontaneous acts on the one hand, and to adjudication
and all sorts of -diligence on the other; that the sub-
stitutes were proper creditors under the entail, en-
titled to enter into competition; and that while the
personal creditors have the whole artillery of the law
at their command, it is under this limitation, that they
shall complete their security, while yet the lands are
not bound in the fetters of the entail. This opinion
had the support of Sir Ilay Campbell, President of the
Court, who particularly referred to his whole course
of experience as consistent with this doctrine.

2 STEWART against Vans AewEw in House of Lords.
See the opinions of Lord Chancellor Eldon and Lord
Redesdale in Sandford on Entails, p. 375. As to the
debts incurred after the date of the entail, and to
which the special stipulation did not apply, and those
which were incurred afterwards, and while yet the
right remained personal, the ground of the Lord
Chancellor’s opinion was thus expressed: ¢ Although
< the debts incurred between the date of the contract,
¢« and the infeftment of the heirs of entail in 1755, were
< personal obligations, yet, if adjudication had been

¢ led on them before that infeftment, it appears to me
¢ they would be prior rights. But I do think, that as
“soon as infeftment was taken for the heirs of entail
‘upon the onerous contract, their right became pre-
¢ ferable to all personal debts contracted after the date
¢ of the entail, and which had not before that infeft-
¢ ment been rendered real charges by adjudication.’

The whole doctrine here laid down has been con-
tested, in a pamphlet published by Mr Swinton, en-
titled ¢ Remarks by Archibald Swinton, Esq. Writer
¢ to the Signet, 1824, The defect in the argument of
this. paper appears to be, that the analogy is attempted
to be run too closely between an entail and an inter-
diction. ' If it be granted to Mr Swinton, that an en-
tail operates merely as an interdiction, his argument
is good: But Mr Swinton forgets that the heirs of en-
tail have also a jus crediti under the irritant and reso-
lutive clauses.

Mr Sandford, in his ¢ TREATISE on EnTAILS,” has
also contested the doctrine of the decision in the
House of Lords, p. 12¢. But his reasoning is not
satisfactory.

3 See the cases of DoucLaAs, &c. in a preceding
note. .

In the following case, the deed had not been re-
corded, Dexnorm of Westshiells against BaILLIE,
1731, as reversed in the House of Lords. Kilkerran,
545-6, states as the principle of this reversal, that as in-
feftment had not followed, the creditors could not plead

‘Where Entail
the sole title,

®
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52 OF DILIGENCE AGAINST ENTAILED ESTATES.

DiLicence coMPETENT To CrEDITORS.—It has been doubted what diligence is com-
peter;t, during the heir’s possession, to creditors who are affected by the restraints of the
entail.

1. It seems to be quite indisputable, that the rents may be arrested as they fall due;
and that the fruits may be poinded, where the land is in the heir of entail’s natural pos-
session. .

2. It has been doubted, whether the liferent right of the heir may be adjudged; and
whether a judicial sale and sequestration of the rents be competent. It is said, that this
would be against all the views which commonly dictate the conditions of an entail, and
inconsistent with that family dignity, connected with the land, which the prohibition to
contract debt is intended to secure, by preventing the estate from being possessed by
another than the heir of entail. It is said, besides, to be exceedingly difficult to perceive
how there can be an adjudication, with infeftment, much more a sale followed by infeft-
ment, without incurring the irritancy of alienation ; since it is scarcely enough to say,
that there is no alienation as to the subsequent heirs, that there is alienation as to the
heir in possession only, and that he is barred personali exceptione from objecting to any
proceedings having that effect. But it is held, notwithstanding, that the right may be
adjudged.” Nay, it is also held, that the heir in possession may voluntarily grant an effec-
tual security over his liferent right by bond of annuity and infeftment, provided the con-
veyance contain a declaration, that it is not to affect the property or injure other heirs
or substitutes.”

Ricur or Heir or Extamn To Woops, &c.—Although the right of an heir of entail
seems, in many respects, to be similar to that of a liferenter, in others it is stronger, par-
taking of the nature of a fee. Thus, in the case of a common liferenter, liberty will not
be given to cut even sylve ceduz, unless they have been laid out into allotments for
cutting: * But an heir of entail may cut woods, or dispose of them if ripe for cutting,
under certain restrictions : the cutting ceasing with his life ; what is uncut at his death
being pars soli, descendible, as part of the entailed estate, to the next substitute.*

that they had contracted on the faith of the records, again. See the case of NivEN against M‘FARLANE,

and so could not object to their being bound by the
clauses in the entail, as if recorded. See the case of
Creditors of CARLETON against Gorpox, 2lst No-
vember 1753. Elchies, Tailzie, No. 51, 1st February
1803, SymE against DEwaRr, Fac. Coll.

In the following case sasine had not followed, CHis-
HoLM against M‘DoNaLp, 27th February 1800.

1 Creditors have been found entitled to adjudge
even the fee of the estate itself, waleat quantum valere
potest.  This was decided in a case peculiarly strong.
The estate of Colvill was held by the bankrupt under
a strict entail, which forfeited the right of the heir in
possession, and all his descendants, if the estate was
allowed to be attached for debt. A creditor adjudged
the estate ; and the debtor petitioned the Court, repre-
senting the inevitable consequences of this diligence,
and stating that it was in truth a device used by one
of the substitutes, in collusion with the adjudger, to
obtain the estate by the debtor’s forfeiture. But the
Court held, that creditors were entitled to adjudge
their debtor’s estate, whether it was entailed or not.
23d January 1779, CoLvILLs, Petitioners.

Surely this decision is not to be approved of, and
would not be repeated, were such a question to occur

‘ ‘ Bells Commentaries Volume 1.indd 84

(alluded to below, page 79. Note 2.), where the Court
did not entirely disregard the defence of the bankrupt,
who refused to assign his lease, on pretence that it
contained an irritancy ; but an inquiry was made into
that fact before proceeding, In the case of Jounsrox,
(same page), the Court refused to order the bankrupt
to sign a conveyance of the lease.

2 Sir W. NAIRN against GRAY, 15th February 1810,
Fac. Coll.

5 See below, p. 63.

4 The following cases illustrate some points of the
doctrine.

16th February 1757, HamiLTow, where the sub-
stitute in vain offered the price, to save the trees.

PrinNGLE against ScorT of Gala. The question
was argued, Whether an heir of entail had a power of
selling the woods on the entailed estate, so as to entitle
the purchaser to continue the cutting after the seller’s
death or forfeiture? The Court found, ¢ that the dis-
¢ position to the woods did subsist for no longer than
¢ for the granter’s lifetime.” But afterwards they-found,
that ¢ if the woods were ripe for cutting at the time
¢ of the seller’s dedth, the deed is still a good and sub-
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The rents or price suffer a corresponding division: the price of what is cut before his
death goes to his executors; the price of what is not cut till after, goes to the next sub-
stitute, and may be attached by his creditors.' Under the heir’s right as fiar, it has been
thought that creditors can attach the faculty of cutting the timber, or by means of diligence
take the uncut timber and bring it to market : At least the woods usually allotted for cutting
will, in such a case, be regarded as part of the liferent use and produce of the estate, and
subject to diligence. If the heir of entail’s right to cut wood depended, as sometimes has
been said, on his power of administration, it might fairly be argued that he alone could
exercise the faculty of cutting the timber;* and that although the creditors might take
the benefit of that timber when cut, or of any contract for cutting it, they could have no
right to exercise this power themselves: Atany rate, creditors should have no right to cut
any wood except that which is designed for timber ; not the ornamental trees, which are
as part of the estate or mansion-house.

The heir of entail may work mines, minerals, stone-quarries, &c. and his creditors
will be entitled to the benefit of them. But it does not appear to have been decided,
whether the creditors of an heir of entail can explore the lands, and open such mines or

uarries.
4 It has been held, that an heir of entail cannot pull down the mansion-house for the
purpose of exposing the materials to sale, nor can his creditors do so.?

There are other important questions of power under the restraints of entails, which will
find a more fit place under the subjects to which they more immediately relate. Such
are, questions as to powers to grant leases,* and questions as to provisions to widows and

children.’

¢ sisting deed.” Against this judgment a petition was
presented; but the cause was amicably settled. July
1730, Session Papers Advocates’ Library.

In the subsequent case of Lord CATHCART, the heir
of entail had sold all the growing timber on the estate,
both planted and natural, with liberty to cut it at any
time before the year 1767. The Court found, that
none of the planted trees could, in virtue of this con-
tract of sale, be cut after the death of Sir James Shaw,
the seller and heir of entail; and in respect it was
alleged by the pursuer, and not denied by the defen-
der, that the natural woods, sold by Lord Cathcart,
were not fit for cutting at the time of Sir James Shaw’s
death, therefore they reduced the said contract. 31st
January 1755, Lord CaTHcART against Sir Joun
STeEwART NIcHOLsSON SHaw ; 1. Fac. Coll. 193.

This was not a negative determination or opinion,
that the trees might have been cut before the death of
the heir of entail. That question was not determined,
and there was no occasion to decide it, since the con-
tract was not acted on till after the heir of entail’s
death, and so what was actually decided was sufficient
to preserve the planted wood.

In the later case of VeiTcH of Elliock it was de-
cided, that the right of the purchasers was at an end
the very instant of the heir of entail’s death; <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>