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volieye  The policy is the proper evidence to be produced in support of the broker’s claim for
Voucher. nremiums : for which purpose, among others, he is entitled to retain possession of it; nor
can the underwriter demand it without indemnifying him.'

The premiums in the policy are the measure of the claim. But,

amowtof 1. This claim will suffer diminution or extinction by the amount of return premiums, (if

Claim. any be under the policy), provided the broker is intrusted with power to settle losses and
returns of premium. Special powers however are required for that purpose : and the posses-
sion of the policy with a receipt, although it confers power to recover premiums, gives no
power whatever to settle losses or return premiums. It will undoubtedly be a good answer
by the insured to the claim of the underwriters themselves, after the broker’s bankruptcy,
that return premiums are due to the insured. Return premiums are due,—1. Where the
contract is void ; as for want of interest, or for illegality.* 2. Where the risk has never
been begun. 3. Where an event has happened on which it was stipulated there should
be a return ; as sailing with convoy, arriving safe, &c.?

2. The claim for premiums, when made by the underwriters against the insured, will be
met by the claim for loss, if incurred. But this will not be a good answer to the broker’s
claim: for he has no authority to settle, nor is he under any obligation to pay for loss ; so
as to make a concursus debiti et crediti.

3. The insured, or his creditors, will not be entitled, while the risk is undetermined,
to retain the premiums, or employ them in making a second insurance ;* and action, or a
claim in bankruptcy, will be effectual for the premiums, although the loss is not adjusted,
and the settlement of it the subject of litigation.’

There may arise a claim on the bankruptcy of the insured, for repayment of losses
settled in ignorance of circumstances, which, if disclosed, would have barred the insurer
from recovery under the policy. Such a claim will not be sustained,—1. If the loss was
settled in the knowledge of the circumstances: Or, 2. If settled by way of transaction or

@ compromise : Or, 8. If the facts were all known, but the law of the case mistaken. @

2. CLAIMS ON THE BANKRUPTCY OF THE UNDERWRITERS.

Claims On the failure of the underwriters, a claim arises to the insured, either as a present
against the  creditor for the amount of the loss, if the risk be determined ; or as a contingent creditor,

' to be ranked and have a dividend set apart. In England, no claim could be' made in
bankruptcy where the risk was still undetermined, until 1779, when the assured in a policy

for a valuable consideration was suffered to claim, and, after the loss, admitted to prove

and draw dividends, in like manner as if the contingency had taken place before bank-

ruptcy.® By the law of Scotland, a creditor under such a policy might at all times claim

~ either as a contingent or as an actual creditor.
Proofs in The evidence to support the claim will consist,—1. Of the policy; and, 2. Of the proofs

te'Clim.  of the interest ; of the loss; and of the fulfilment of all the conditions.

t Scort and GIFFoRrp against SEA INSURANCE 5 FERRIER against SANDEMAN, 29th June 1809;
Comrany, 22d January 1825. fl:“ac. Ci)ll. 378. dHere an afgti];mlwas 11? de};:endance
. for settlement and payment of the loss ; but the Court,
2 See below, as to the Effect of Fraud. See Park, ;, the action for p,gnfiums, held, that though, in prac-
829. tice, premiums are not always paid per advance, yet,
5 See Marshall, 649. Park, 562. in law, it is held that they ought to be so paid; and a
court of law is bound to give action for them.
4 SELKRIG against Prrca1ry and Scott, 14th June o
1805. See below, Of Liex. 6 19; Geo. II. ¢.%2. § 2.
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1. Regquisites of the Policy.

The policy is a written instrument, containing the only legitimate evidence of the con-
tract It requires certain observances, which must be correctly complied with. The
policy is preceded by a Stip, which is merely a jotting or short memorandum of the terms,
to which the underwriters subscribe their initials, with the sums for which they are willing
to engage. But that slip cannot be received in evidence to contradict the policy.* It is
nothing more than the proposal of terms preliminary to the contract; and if binding in
any sense, it binds only provisionally till the subscription be full.

1. Stamp.—The policy must be stamped in terms of law,? otherwise no demand can be
made under it ; besides a penalty of L.500 on the person procuring; the person subscrib-
ing the policy ; and the broker effecting the insurance.

Parole evidence of the policy when lost is not admissible, if it was on unstamped paper ;
even though it has been destroyed wrongfully, or has fallen accidentally into the hands of
the underwriters. Nor can the want be then supplied ; for it is one of the risks to which
the want of a stamp exposes a contract, that if it should perish before a stamp be affixed,
all remedy by action is gone.*

When an instrument requiring a stamp has once been used, it cannot be altered to
another purpose without a new stamp. But by the Act 35. Geo. III. c. 63. § 13. insu-
rance policies may, without any additional stamp-duty, be altered, after having been un-
derwritten, provided,—1. That it be done before notice of the determination of the risk
originally insured. 2, That the premium originally exceed the rate of ten shillings per
cent on the sum insured. 3. That the thing insured remain the property of the original
insurers. 4. That the term of insurance shall not be prolonged beyond that permitted by
the Act: And, 5. That no additional or farther sum be insured by means of such altera-
tion. ‘

Under this provision an alteration of the time of sailing has been permitted without a
new stamp.’ An alteration of property is not inferred merely from the mark on the

! Lioper and BrRunToN against KERR and SpENCE,
17th December 1811, was a very strong case, where
a broker having concealed the name of the insured,
whereby the policy was annulled, (see below, p. 605.
Note 2), he was found liable in damages to the insured.
He was then advised to bring an action against the
underwriters, in which he endeavoured to turn the
responsibility on them, on the ground of their having
seen the original order to insure, bearing the name of

" the insured ; their having on other occasions accepted

premiums on a policy equally defective, and so raised
a sort of practice as between them and the broker;
and thus having homologated the insurance in this case.
The Judge-Admiral held the underwriters liable on
these grounds. But the Court of Session were unani-
mous in reversing that judgment, and holding that,
as the policy was null, there was no ground of action
against the underwriters, directly or indirectly.

See MiLLs against ALBIoN CompANY, 13th March
1826.

2 In RogeErs v. M‘CARTHEY, 1800; Park, 45.
Lord Kenyon, in answer to a special juryman, who
stated that, in practice, they considered themselves as
bound by the slip, though they never signed a policy,
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said, that whatever obligation there might be in honour
and good faith, he certainly would not be bound in
law; for, in order to enforce the claims of the assured
in a court of justice, he must produce a stamped policy.

In MaRrspeN v. REID, 3. East, 572. where one was
desirous of showing that another underwriter had
subscribed the slip first, although the defender’s name
appeared first in the policy, Lord Ellenborough and
the Court of King’s Bench held, that the slip not being
stamped, could not be received in evidence to contra-
dict the written contract between the parties.

5 35, Geo. III. c. 63.; 55. Geo. 1II. c. 84.
4 RipPeNER v. WRIGHT, 2. Barn. and Ald. 478.

5 KENSINGTON v. INGLIS, 8. East, 273. Here a po-
licy, originally on goods or specie, on board of ship or
ships, sailing between 1st October and 1st June follow-
ing, was, by a memorandum, after the 1st June, exten-
ded as to the time of sailing to 1st August. This was
held good without an additional stamp, and not beyond
the determination of the risk, there being no notice of
loss or safe arrival, or of the final conclusion of the
voyage.

Effect of thic
Slip.

Requisites of
Policy.
Stamp.

Alteration.
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goods being altered; and this, where there is substantially no change of property, re-
quires no new stamp:' But an.alteration from ¢ship and outfit,” to ¢ ship and goods,’

~ was held change of subject.* An alteration of the policy, by waiving the warranty of

sea-worthiness, is not an alteration.> The correction of an innocent mistake is no alter-
ation.*

An alteration made contrary to the Act annuls the policy, if made in the body of it
and the Court will not allow the policy to stand as at first.’

2. Naume or THE Insurep.—This is required by statute. By the 28. Geo. IIL c. 56. it
is enacted, ¢ That it shall not be lawful for any person or persons to make, or effect, or
¢ cause to be made or effected, any policy of insurance upon any ship, &c. without first
¢ inserting, or causing to be inserted, in such policy or policies of insurance, the name or
¢ names, or the usual style and firm of dealing, of one or more of the persons interested in
¢ such insurance.” An alternative is then permitted, that, ¢ instead thereof,” there shall be
inserted the name, &c.—1. Of the consignor ; or, 2. Of the consignee ; or, 8. Of the person
in Britain receiving the order to insure, and effecting the insurance; or, 4. Of the person
who shall give the order to the agent immediately employed to negociate the policy.
And ¢ every policy of insurance made or underwrote contrary to the. true intent and
¢ meaning of this Act, shall be null and void to all intents and purposes.” The statutes of
the 25th and of the 28th of Geo. IIL. have both in view a remedy for the use of policies
blank in the name of the insured. This was at .one time a practice very general in
Europe; and in each country, as the evil was felt, it was corrected by special ordi-
nances. In England, policies were extremely loose in their form, and generally blank in
the name of the assured. The first remedy was in fire insurances, by 14. Geo. IIL c. 48.
But marine insurances were excepted from the operation of this Act, and continued blank
till 1783, when the universal complaints of underwriters led to the statute of 25. Geo. II1.
c. 44. This statute contains, in the preamble, a plain statement of the evil ; and this pre-
amble is to be taken as the preamble of both Acts :—¢ Whereas it has been found by expe-
¢ rience, that the making or effecting insurances on ships, &c. in blank, and without
¢ specifying therein the name or names of any person or persons for whose use and benefit,
¢ or on whose account, such insurances are made or effected, hath been in many respects
¢ mischievous, and productive of great inconveniences.” This statute seems to have been
ill digested in many of its provisions, and to have produced so much inconvenience, espe-
cially to foreigners, by the minute observances which it required, that the remedy was as
bad as the original evil. It required in particular, either,—1. That the party or parties
interested should have their names in the policy ; and so, unless there was an exact speci-

RIDSDALE v. SHEDDEN, 1814; 4, Camp. 107. Here
the ship was warranted to sail on or before the 28th
October; on an. additional premium the warranty re-
nounced. This being before notice of determination of
risk ; no new insurance, and no new subject ; was held
good without a new stamp.

FAIRLEY v. CHRISTIE, 7. Taunt. 416.

! HuBBARD w. JACKSON, 4, Taunt. 169.

2 HiLr v PaTTEN, 8. East, 373. The alteration
having been made in the body of the policy, after the
original subscription, an attempt was made to have it
sustained in its original extent : But Lord Ellenborough
held, that the instrument not. having been restamped,
it was rendered void. His opinion was confirmed by
the Court on solemn argument. The contract was

held to have been altered, and a new contract made ;
and it was not considered to be within their power, on
seeing an objection of nullity to that their real con-
tract, to resume one which had been abandoned.
FreNcH v. PaTTEN, 1. Camp. 73.; 9. East, 351.

See Park, 47. and the cases quoted.

5 WEIR v. ABERDEIN, 2, Barn, and Ald. 325.

4 RosinsoN v. Touray, 1. Maule and Sel. 217.
SawTeLL v. Loupoy, 5. Taunt. 359.

5 In the above case, Note 3.

6 95. Geo. IIL c.44. 28. Geo. Il c. 56. 385. Geo.
1L c. 65, § 11.
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fication of every minute division of interest and right in the ship or goods insured, the
claim for a loss was met by formidable or fatal objections ; or, 2. It required the name of
an agent ; but then it must be as agent of the several persons holding the interest, which
made the difficulty as great as if the names of the owners had been inserted. It was with
a view not to repeal, but to reform the law, without perplexing merchants with the objec-
tionable provisions, that the statute of the 28th of Geo. III. was passed. The original evil
of blank policies was not in any shape meant to be re-established or sanctioned ; and the
enactment was made as strict as ever in this respect. The difference made was this:—
It was deemed not to be necessary to have the minute points of interest and ownership
settled in the policy, but sufficient if the policy bore the name of one or more of the per-
sons interested, or the name of the consignor or consignee, or of the agent receiving
directions to get insurance done, or of him who, being in Britain, should give directions
for an insurance. This seemed to meet all cases; no one was any longer in doubt how
to fill up that clause in the policy which the Legislature saw wise reasons for ordering to
be filled up. Under this statutory provision, confirmed by a clause in the stamp law of
38. Geo. 1II. it has been held,—1. That the word agent is not necessary in the policy
where the insurance is effected by an agent. 2. That a policy effected by a broker,
describing himself as agent, is good.! 3. That the name of the master in the policy, as
descriptive of the ship, is not sufficient to support the policy, though the master have an
interest; his name not being set down as the person insured.* Nor is the name of the
broker sufficient, where it is merely in the statement of the office at which the policy was
signed.”

g3. The name of the Suip and MasTER is necessary to identify the subject-matter of the
policy : for whether it be on ship, or freight, or goods, the risk attaches itself to a parti-
cular bottom. A mere mistake of the ship or captain’s name will not prove fatal, if the
proof of identity be clear.* The parties, however, may agree to insure a more general
risk ¢ by ship or ships;’# provided the ship be afterwards identified on which the risk

attaches. It is fatal to introduce one name instead of another.’ But the rule is not so

1 These points fixed by the cases quoted by Mr
Justice Park, p.21.

2 Mar and DoLBEY v. SpENcE and KERR, 27th
February and 17th December 1811. Here a broker,
who engaged to effect an insurance, neglected to fill
up in the policy the name of the insured. The Judge-
Admiral, on the above-mentioned statutes, annulled
the policy. 10th July 1807. Judge Cay’s Notes, vol.
E. p. 210. Ina course of proceeding already stated,
p- 603. Note 1. the Court of Session was called on to
judge of the question, Whether it was not enough to
support the policy that the master was the person to
be insured, and that his name was in the policy as
master, the ship being described as ¢ the Atlas, Cap-
¢ tain Dolbey ?" or whether the broker’s name was not
sufficient, the policy bearing, ¢ We, the assurers, have
< subscribed our names and sums assured in Liddel and
¢ Brunton’s office, Leith,” they being the brokers, and
the names being written in by one of themselves ? But
the Court was clearly of opinion, that neither of these
expedients were sufficient to save the policy. Lord
President Blair said, these names are no more a due
compliance with the Act, than the name of the printer at
the foot, who prints the form of the policy. The words
of the 28. Geo. III. he held to be so clear as to admit

of no argument. The name of Captain Dolbey is in-
serted merely as master. The name of the broker
merely indicates the place where the policy was signed.
As to the policy, wisdom, and expediency of the Act,
he reminded the Court of the words of Lord Mansfield,
as fit to be remembered in all questions on the con-
struction of statutes, in PrAY v. EDIE; on the Act of
25. Geo. 1IL.—¢ Whatever doubts I may have in my
¢ own breast with respect to the policy and expediency
¢ of this law, yet as long as it continues in force I am
¢“bound to see it executed according to its meaning ;
¢ and however I may think that this is not a commend-
¢ able defence in the underwriter, yet that is a matter
¢ for his consideration, and not for mine.” 1. Term.
Rep. 314. The Court concurred with the Lord Presi-
dent. See above, p. 603. Note .

5 HaLL v. MoLYNEAUX, 6. East, 385. Park, 22.
Le MEesurier v. VAuGHAN, 6. East, 382.

4 KewLey v. Ryan, 2. Hy. Blackst. 343,

5 WarT against Rircuir, 23d January 1782; Fac.
Coll. 43. A ship insured by the name of the Martha
of Saltcoats was really called the Elizabeth and Peggy
of Saltcoats. On a loss, the underwriters defended
themselves on the name of the ship being different
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absolute that a proof of identity, and the absence of fraud, will not support the contract ;
the more especially as, in order to avoid such a danger from mistake, all policies have a
clause, ¢ or by whatever other name the said ship is or shall be called.” The name is not
a warranty; but merely a mark of identity. It may be observed, then, that the above
decision of the Court of Session would now probably be held too strict.’

4. Sussect.—The subject of the insurance is the essential part, or sine qua non, of
the contract; and must be so stated as to leave no room to question the property that is
put in risk, whether ship, or freight, or goods. It is not necessary otherwise to de-
scribe the goods, than to afford the means of identifying them, and to prevent the risk
from being changed upon the underwriter. It is on this part of the policy, and its ac-
companying memorandum, that questions of average arise ; the memorandum declaring
generally, that the underwriters shall not be liable,—first, For any partial loss, on account
of corn, fish, salt, fruit, flour, and seed, but only for general average or total loss on
those articles : Secondly, For any partial loss under five per cent on sugar, tobacco, hemp,
flax, hides, and skins: Or, thirdly, For any partial loss under three per cent on other
goods, or on ship or freight, unless such small loss arise from general average or stranding
of the ship.

5. Prace aNp Trme—The commencement and termination of the risk are indispen-
sable requisites in a policy. If the policy be for time, the commencement and ter-
mination of the time must be distinctly specified. If a blank be left for the place of
departure or destination, the policy will be void for uncertainty. Care must be taken
that the place of departure be not described in terms so ambiguous as to expose the con-
tract to the same charge of uncertainty ; and so a policy to any port or ports must be
made certain by the addition of time.* But any port within a given description of coast,
or of sea, is sufficient. Thus a policy to any port in the Mediterranean, or in the Baltic,
extends the contemplation of the parties to every risk within the known or commonly un-
derstood limits of that description.?

6. PeriLs oF THE VoyacE.—These are enumerated in a clause so anxious as to include
all conceivable risks. But there are some losses which are not included within these
words, however comprehensive they may seem ; namely, such as are imputable to the
owners, master, or mariners, rather than to the perils of the sea. Such are, injuries from
bad stowage, exposure to wet, theft, embezzlement, &c.*

7. Susscriprion.—The policy must be subscribed or underwritten with the names of
the several insurers. It is not required to be subscribed according to the formalities of
the statutes relative to the subscription of deeds in Scotland; but it is effectual signed
with the name simply, accompanied by the addition of the sum for which the underwriter
is to be liable. No witnesses are required. Very frequently policies are signed by pro-
curators, acting either under express or tacit delegation. Doubts may be raised con-
cerning the power of the procurator, either by denying his authority entirely, or by

from the real name. And the Court ¢ held, that a
¢ sacred strictness ought to be preserved in the inter-
¢ pretation of contracts relative to insurance; and,
< therefore, in respect it is acknowledged by the pur-
¢suers, that their ship was registered by the name
« of the Elizabeth and Peggy of Saltcoats, the Court
¢ found they had no claim against the defender upon
¢ the insurance made by him on the ship Martha of
« Saltcoats, there being no such ship, at least the true
¢ name being concealed or misrepresented, by which the
¢ underwriter might have been deceived ; and they sus-
< tained the defences.’

1 See Le MESURIER v VAUGHAN, 1805; 6. East,
382. Marshall, 313. Park, 21.

2 See COOKEY v. ATKINSON, 2. Barn.and Ald. 460.

5 Uupe v. WALTERs, 1811, before Lord Ellen-
borough. A policy to any port in the Baltic, was
held, on this common understanding, to cover a port
in the Gulf of Finland, although treated by geographers
as a separate sea.

4 1, Marshall, 338.
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alleging a limitation of his powers to particular acts or conditions. It is held in a
claim under this, as under other mercantile contracts, that a power of procuration may
be effectnally conferred by sufferance; as where the same person has subscribed other
policies as procurator for the bankrupt, on which he has received premiums, or under
which he has settled losses.' It is also held, that where a special limitation in the power
is alleged, the onus probandi lies on the person for whom the policy is underwritten.*

No proof by parole evidence will alter or control the policy, unless it establish a usage,
which in mercantile affairs, and when not inconsistent with law, controls the construction
of all policies. In proving such usage, opinion is not sufficient. It is from a Judge only,
and in matter of law, that opinion can be received by a jury : other persons must speak
only to facts.?

2. Proof of the Interest and Loss.

1. InTEREST.—In claiming for the loss, the claimant is bound to prove his interest.
This will be prima facie presumed; and, where denied, is to be established—as to the
vessel, by the registry ; as to the cargo, by bills of lading, or by invoices and corres-

ondence.*

If the policy is for a mere wager without interest, nothing can be recovered under it.
But the insurance of profit on a fishing adventure is not such a policy.’ Neither is
the insurance of future freight objectionable, provided the voyage has actually begun
before the loss.

2. Losses.—The loss is either ToraL or PartiaL. The former consists not solely in
the entire destruction of the subject insured, but in such damage as to render it of little
or no value to the owner; or to reduce the value to less than the freight ; or to frustrate
the adventure, the securing of which was the object of the insurance : The latter is a loss
or damage not amounting to a total loss.

I. Claims for a ToraL Loss must be accompanied by ABANDONMENT, where there is
any thing remaining actually extant or in hope. Without entering into the speculative
question, whether the practice of abandonment be quite consistent with the principles of

! NeaL v. ErvINg, 1. Espin. Rep. 61. See also
supra, p. 478. .

¢ Same case. Marshall, 716. Park, 607. Note.

3 SyErs v. BRIDGE, per Lord Mansfield, Doug. 527.
See Marshall, 716.

4 Marshall, 718. Park, 608, 609.

5 AppisoN and Sons against Dueurp, 23d May
1757. The Leviathan sailed for the whale-fishery in
February; and in May, Addison and Sons, who had
fitted her out, insured her on a valued policy, by which
the underwriters insured that the ship should return
with 90 butts of blubber, and to pay for the deficiency
L.7 per butt. The ship returned with five butts; and
in an action in Admiralty for the loss, the defence was
rested on the 19. Geo. IL. ¢.87. The Judge held the
underwriters liable.

The Court of Session, when the case first came be-
fore them, thought it so doubtful as to deserve very
deliberate consideration, and passed the bill of suspen-
sion. On the discussion of the case they unanimously
held the insurance effectual.

The opinion of Mr Bearcroft respecting the English
law upon the question was laid before the Court. He
said,—¢ Itis perfectly clear to me, that this is not a
¢ wagering policy, within the meaning of the statute,
¢ but insurance of profit on a fishing adventure; in
¢ order to take the chance of which, the insured has
“ been necessarily put to great expenses in the outfit
¢ of the vessel, purchasing proper tackle for whale-
¢ fishing, manning, &c. As for the argument on the
¢ ground of public policy, I confess I do not feel it.
¢ To entitle the adventurer to the bounty, he must
¢ comply with the requisition of the statute giving it,
¢ as to fitting out, manning the vessel, &c.; and not-
¢ withstanding any such insurance as is at all likely to
¢ be entered into, it will always be the interest of the
¢insured to get as many fish as he can. The under-
¢ writers know the bounties given by law, and it cannot
¢ be probable that they will underwrite a policy which
¢ will tempt the insured to neglect the adventure in
¢ order to come upon them; and of this they have as
¢ good means to judge as the insured themselves.

¢ Upon the whole, I am of opinion, that this contract
¢ of insurance is legal, and the insured entitled to re-
¢ cover against the underwriters.”

Interest.

Wager Poli-
cies.
Insurance of
Profit.

Loss.

Total Loss.
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the contract of indemnity by insurance; or the expediency of a practice which is plainly-
liable to great abuses ; the general doctrine as to the description of loss is, that the assured.
may abandon whenever, by one of the perils insured against, the voyage ‘is lost, or not
worth pursuing ; or where the object of the adventure is frustrated ; or where the subject
insured is left in a state which makes it of little value to the owner,—as goods reduced to
less worth than the freight; or subjects reduced under halt of their value; or so as to
require an expense to reinstate them which the insurer will not undertake. But he is not
entitled to harass the underwriters by giving notice to abandon in a case, which,: in its
own nature, is only a partial loss, so as to turn it into a total loss.’

The most important rules relative to abandonment are these :—

1. Capture is prima facie a total loss entitling the insured to abandon. Even arrest of
princes, or mere embargo, are also held prima facie to be total losses ; the owners from the
moment of capture, arrest, or detention, losing their power over the ship and cargo.
The owner therefore may instantly abandon, though he is not dound to do so.

2. If the offer to abandon is accepted, the matter is concluded, the loss total, the
abandonment absolute and complete.?

8. If the captured or arrested ship or cargo be restored or recaptured between the offer-

to abandon and the acceptance, or action, it has been determined in England, that an
abandonment is only notice of an election, on the supposition of a fact ; that it will depend
on the truth of that fact whether it is to continue effectual ; and that the underwriters
are entitled to settle as for an average loss only.* In Scotland, a case precisely of the
same kind occurred, with this difference, that the underwriters accepted the offer of
abandonment. On the general question, a view opposite to that which was finally adopted
in the above case was taken, and the insured were held entitled to claim the total loss
from the underwriters; they taking the benefit of the recapture.’ This case, as viewed
in Scotland, presented the same question which had been decided by the Court of King’s
Bench; and the same opinion which seems first to have occurred to Lord Ellenborough
at the trial, though afterwards abandoned, is fully and ably delivered by Lord President

Blair as the principle on which the. case was decided by the Court of Session. When

the cause came into the House of Lords, the true point of this case was ascertained to
be such as to leave that general question untouched, namely, the effect of the accepted

offer of abandonment. In the course of the discussion of the cause, Lord Chancellor

1 Marshall, 593. et seq. Park, 228-9.

¢ Marshall, 567. et seq.

5 RoserTsox, Forsyru, and Company, against
STEwART and SmitH, 10th February 1809; 15. Fac.
Coll. 165.; Buch. Rep. 73.; and in House of Lords,
2. Dow, 474.

See below, Note 3.

* BAINBRIDGE v. NEILSoN, 1808; 1. Camp. 237.;
10. East. 329. The ship was captured on 21st, and on
30th September the insured gave notice of this, and
of abandonment. On 2d October the insured gave
intelligence of recapture, with notice that they perse-

vered in the abandonment. The salvage was L.15 on -
ship, and L.13 on cargo. . The case came first before -

Lord Ellenborough at Guildhall, where he intimated
his opinion in support of the abandonment ; but desired
to_have the point, as a new one, put into a shape for
the opinion of the Court.

Afterwards it was argued accordingly on a special

case in King's Bench, when all the Judges held the
abandonment not to be conclusive.

See also FALKNER v. RiTcHIE, 1814:; 2. Maule and
Sel. 290.

S RoserTsoN, Forsyre and CoMPANY, against
StEwaRT, SMiTH, and Others, 10th February 1809 ;

15. Fac. Coll. 165.; Buchanan’s Rep. 73. Robertson,

Forsyth and Company; insured the Ruby on a valued
policy at L.2500. The ship was captured 10th Sep-
tember, by a Spanish privateer; and after being plun-
dered, was sent to France. It was afterwards recap-
tured, and carried into Guernsey. When the insured
were informed of the loss, they gave intimation of
abandonment; and the underwriters, after taking time
to consider, gave notice that they were completely sa-
tisfied. On the news of the recapture, the underwriters
declined to settle as for- a total loss; but offered to
settle as for an average loss. In an action before the
Judge-Admiral for the value in the policy, judgment
was pronounced in favour of the insured. The case
was then brought before the Court of Session, when
this judgment was affirmed. )
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Eldon expressed great doubt on the general doctrine, on which the judgment of the
Court of King’s Bench and of the Court of Session had so entirely differed.! But the
question has been again carefully reconsidered in" England, with the benefit of those
doubts, and the same judgment has been given which has been already stated.*

4. If in consequence of the capture, detention, or arrest, the interest which it is the
object of the insurance to protect perish, it is a total loss. Where, in the case of a mer-
cantile adventure, the goods insured are, by the detention, kept from market, and the
voyage is lost, this is sufficient to justify abandonment;*® but it is more difficult to find
what shall be total loss in the case of a ship insured. The loss of the voyage may be the
loss of the freight, and is therefore total on a policy for freight. But if the vessel is
restored, it is not a total loss.*

5. But the circumstances in which a ship may be placed abroad, in consequence of
perils insured against, may be such that it may be necessary to dispose of it. In such
case, the master has a power to act for the benefit of all concerned ; and the assured may
abandon, and claim as for a total loss. This power on the part of the master, however,
must be exercised under very severe restraint ; and it is of great importance to prevent a
partial from being converted into a total loss by the unnecessary abandonment of the
voyage. Lord Mansfield at one time laid down the rule too broadly in favour of the
master’s discretion.’ It has been considerably narrowed down since his time;° and it

1 In the House of Lords, Lord Chancellor Eldon,
after stating the case, with the import of the judgment
in England, said,—¢ On a subject of this importance, it
¢ was impossible to leave the law in such a state, that
¢ what was a good decision in the one country should
¢ be bad in the other, where the decisions on this ques-
¢ tion of mercantile law ought in both countries to be
¢ the same; and it was difficult to say that the same
¢ principle might not comprehend and determine the
¢ whole of the cases in which there existed these
¢ minute shades of difference. In deciding this case,
¢ their Lordships might affect the decisions of their
¢ own courts ; and it was therefore proper that the case
¢ should be argued in the presence of the Judges; and
¢ then a question might be put, which would settle the
¢ principle that would decide all the cases that might
¢ occur with the variety of facts to which he had al-
¢luded.’” After the argument appointed upon this
suggestion, the Chancellor said,—¢ That he had been
¢ induced to propose the adoption of this course, prin-
¢ cipally from having regard to a case (Bainbridge v.
¢ Neilson, 10. East, 329.) decided in the Court of
¢ King’s Bench, and another case mentioned at the
¢ bar, (Falkner ». Ritchie), by which the doctrine in
¢ the case of Bainbridge v. Neilson, as to the effect of
¢ the abandonment, was confirmed.

¢ Since the time when this case was last mentioned
«to their Lordships, he had had an opportunity of con-
¢ sidering it with great attention, of consulting with
<his noble friend near him, (Lord Redesdale), and of
¢ discussing the question with different persons whose
¢ judgment was entitled to the greatest respect; and
¢ the conclusion to which he had come was this,—that
¢ without intimating in the least what, if the cases of
« Bainbridge v. Neilson, and Falkner v. Ritchie, had
¢ come before their Lordships, would be the judgment
< of the House of Lords, and protesting against being
¢ considered as giving any opinion agreeing or not

¢ agreeing with these decisions, it was clear that the
¢ present case was out of the principle of these cases.
¢ Here it was not made out that the underwriters had
¢ any right whatever to refuse fo settle as for a total
¢loss : they could not be allowed to say that the loss
¢was not total, after they had admitted that it was,
¢“and acquiesced in the abandonment as for a total
¢loss. It was, therefore, on the effect of the transac-
“tions in this particular case, without reference to
¢ others, that he thought the decision of the Court of
¢ Session right.” Lord Redesdale,—¢I concur.” Judg-
ment affirmed.

2 PaTTERSON v. RiTcHig, 1815; 4. Maule and
Selwyn, 393. Lord Ellenborough said,—¢ Although
¢ Lord Eldon is said to have spoken with dissatisfaction
¢ of Bainbridge v. Neilson in the House of Lords, I
¢ confess, with all deference, I am unable to see any
¢ good reason for receding from that judgment. The
¢ principle of that and of the other decisions is a gene-
“ral one; and it is this—I have a right of action for
¢ non-payment of money: the party pays me before
¢ action is brought ; that takes away my right of action.’

BROTHERSTON v. BARBER, 1816; 5. Maule and
Selwyn, 418.

5 See below, p. 610.

4 FrrzceraLD v. PorLg, Willis, 641-5. Brown's
Parliamentary Cases, 131.

Parsoxs v. Scort, 1810; 2. Taunt. 363.

FALKNER v. RITCHIE, 1814 ; 2. Maule and Sel. 290.

$ MiLLER v. FLETCHER, Douglas, 231.

6 Reip v Darsy, 1808 ; 10. East, 143.
UxpERWOOD v. ROBERTSON, 1815 ; 4. Camp. 138.
WiLsoN v. MILLAR, 1814; 2. Starkie, 1.

IpLE
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is now requisite to show a case of absolute necessity in order to justify such a proceed-
ing.!

6. Shipwreck is generally a total loss; and where only the wreck remains, but the ship
is gone, it is a case for settling on that footing. But stranding merely is not a total loss,
if the vessel can be got off, and sent forward on her voyage. Where a ship is insured
with one set of underwriters, and the freight with another, it has been held a question
of great difficulty, in case of an abandonment, what shall be the effect of it as be-
tween these several sets of underwriters, if the ship should in the end earn her freight?
whether the abandonment of the ship to the underwriters on the ship, carries the
freight ? or whether the underwriter on the freight has, by virtue of the abandon-
ment to him, right to the freight ? This was long a subject of doubt and debate;
and Mr Justice Park, after stating the result of several cases, concludes with saying,
that the question must still be considered as open, ¢ although, as far as opinions may
¢ be collected from observations thrown out in the course of argument, the inclina-
¢ tion of the Court seems to be in favour of the underwriters on ships.* A case fit
for the trial of the question having occurred in the Court of King’s Bench, Lord
Lllenborough, Chief-Justice, and the present Lord Chief-Justice Abbot, and Mr Justice
Holroyd, held, that the abandonment of the ship was equivalent to a sale of it, and the
right to freight an incident to the ship; and so that the underwriters on the ship are, on
abandonment, entitled to recover the freight, when it happens to be earned, against the
pretensions of the underwriters on the freight. Mr Justice Bayley dissented from this
opinion, and held, that the abandonment of the ship, from the nature of the subject-
matter, implies a virtual exception of the freight, where there is a separate insurance and
separate abandonment of the freight.?

7. It is only in the case of goods or freight insured that total loss can properly be said
to arise from the defeating of the object of the voyage. It is now scarcely to be admitted
as a doctrine applicable to the case of a ship insured. And a voyage is not defeated by
mere retardation, unless the object of the voyage, the purpose of the insurance, be utterly
disappointed. Thus a ship carrying to Quebec a cargo, not of perishable commodities, or
such as delay would injure, but of copper and iron, having been obliged, by disrepair and
injury, to go into a port in Ireland, where no other means of forwarding the goods that season
was to be had, and the delay lost the voyage for the season, it was questioned whether this
amounted to a total loss, so as to give the right to abandon. It was held not to be such
a loss; on the ground, that mere delay and retardation is not a good cause of abandon-
ment.* This doctrine was confirmed in a case where the cargo not being of a perishable

IpLE v. RoyAL ExcHANGE AssuraNce CoMPANY,
1819; 8. Taunt. 755. 3. Brod. and Bing. 151.
Reap v. BoNTRAM, 1821 ; 3. Brod. and Bing. 147.

! SmitH against DREEVER, 15th November 1823 ;
2. Shaw and Dunlop, 494.

2 Park, 267—276.

5 Castv. Davipson, 1816 ; 5. Maule and Sel. 79.
Brotherstown and Begg, owners of the Fanny, insured
her at L.7000; and afterwards the freight, with other
underwriters, valued at L.4000. The ship was cap-
tured by an American privateer, and thereupon notice
of abandonment was given to both sets of underwriters,
of the ship and of the freight. Afterwards the vessel
was recaptured by a ship of war, and brought to Lon-
don, and, by sentence of the Court of Admiralty, was,
with the cargo, restored on payment of salvage. The

ship arrived at Liverpool, and delivered her cargo, and
earned her freight. The ship was, by agreement with
the underwriters on the ship, sold ; and Davidson was
appointed to receive the proceeds, and also the freight,
for the benefit of all having interest. Davidson, ac-
cordingly, paid the proceeds of sale to the under-
writers on the ship, who paid the loss to the insured.
The underwriters on the freight, and those on the ship,
claimed the freight from Davidson as holding it for
their interest. The judgment was for the underwriters
on the ship. This judgment was affirmed in Exchequer
Chamber. 2. Brod. and Bing. 879.

This question has not yet occurred to be tried in Scot-
land ; but the judgment in the above case of Robertson,
Forsyth and Company, goes far to determine it in the
same way in which it has been adjudged in England.

4 ANDERSON v. WALLIS, 1813 ; 2. Maule and Sel-
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nature, but fairly warchoused in an undamaged state, and there being ample means of
forwarding it for next season; this was held a partial, and not a total loss to authorize

abandonment.'

As to the time at which notice is to be given of abandonment, it will be remembered
that this is an act which is to throw on the underwriter the whole risk ; and that justice

]

Time of Aban-
donment.

t]

therefore, requires that he should be apprized as early as possible, in order to take those
measures which may be proper for the right administration of his property ; while the in-

sured shall not, by delay and hesitation, give himself the chance of benefit, with the

power in his hand of throwing the loss on the underwriter. Within the description of a
reasonable time for notice, is included the opportunity of fully understanding the condi-
tion in which the goods are ;* but the insured has no right to wait for information as to
the state of the markets; nor is he to delay the communication till the event of a final

survey, when the facts are such as to show manifestly all that is necessary to determine

the election.?

PartraL Loss is, in the language of underwriters, also called ParTicULAR AVERAGE;
though it be, in fact, not an average at all, but a loss which must be borne undivided by

that part of the concern on which it lights. The expression, particular average, seems to
have arisen among underwriters rather than among lawyers; and to owe its origin rather
to the operation of adjusting the loss, than to the effect of it as interesting any one but
the owner of the article injured. In this operation of adjustment, much practical difficulty

DPartial Loss.

occurs ; and, after a few words as to the description of partial loss, it may not be out of

place to discuss the principles on which both partial losses and total are settled and ad-

Justed.

Under the description of partial loss are to be included, 1. Damage to the ship by
stranding, or striking on a rock, or other obstruction. 2. Damage by collision with other

ships, where it is accidental. Where occasioned by negligence, it is not a peril of the sea,
to be indemnified as partial loss. But unless there be proof of such negligence, the in-
surer is liable, having right, of course, on paying the loss, to. sue the party truly liable.*
3. Damage to boat, masts, sails, rigging, &c. by force of the winds or sea. Although

this is often held to be the tear and wear of the voyage, the custom is to consider it

as a partial loss on the ship ; for the underwriters are liable if it exceed three per cent,
either alone, or taken along with other damage.’ 4. Loss by lightning, or accidental
fire, which is a loss that cannot be the subject of a claim of indemnification against the
shipowners.® 5. Losses incurred while the ship is running before the wind, or lying to

wyn, 240. Lord Ellenborough delivered the judgment
of the Court. See also Park, 261.

1 HuNt v. THE RovyAL EXCHANGE ASSURANCE,
1816; 5. Maule and Selwyn, 47. This was an insur-
ance on a cargo of pork and flour for Newfoundland.
The loading was taken in at Waterford, and convoy
joined at Cork; and damage having been suffered at
sea, too great to proceed, the ship put back to Cork
on 13th November. The ship, on survey, was found
not worth repairing, and the hull and materials were
sold; and no opportunity of transporting the goods
being to be had before spring, the pork and flour were
landed and warehoused. On 18th December the in-
sured, residing at Waterford, wrote to the broker to
give notice of abandonment, which was done 22d De-
cember, There were two questions,—1. Whether this
was not a partial loss only, in which the insured were
to act as if not insured, and claim for the loss ? and, 2.

Whether, at all events, the notice was not too late ?
On both points the Court of King’s Bench adjudged
the case for the underwriters.

2 Compare ALLwooD ». HINKELL, Park, 280. with
ANDERSON v. RoyAL EXCHANGE ASSURANCE, 7. East,
38.; and GERNON v. RoyaL EXCHANGE ASSURANCE,
2. Marsh. Rep. 89. See Park, 281.

3 See above, HUNT ». RoYAL EXCHANGE Assur-
ANCE, supra, Note 1.

4 Tue Tuames, Drommond, 5. Rob. Adm. Rep.
345.

5 Stevens on Average, p. 151.

6 See supra, p. 560.

11/10/2023 22:02‘ ‘



Proofs of
Loss.

612 OF INSURANCE.
the sea, are losses by perils of the sea, because there is at such times no command over
the ship. 6. Plunder or damage during capture. 7. Damage to a merchant ship by de-
fending her against enemies: This seems to be a partial loss, whether the ship escape, or
be captured and afterwards retaken.’ 8. Damage occasioned by a press of sail to escape
an enemy or a lee-shore. But, 9. The repair of a leak sprung at sea is not partial loss
demandable against the insurers: The presumption is either that this is the working and
straining of the ship, which is the tear and wear of the voyage ; or an inherent vice. ~The
onus probandi is laid on the insured, to show it to be the direct effect of accident. 10, It
has been held, that if a ship be bilged by being laid on the shore within the tide-way to
repair, it is not a loss by perils of the sea.” But where a ship, in the course of her voyage,
is in a dry harbour, and there suffers damage by a peril within the policy, the underwriters
are liable.?

The proofs of loss in matters of insurance are generally very unsatisfactory. Perhaps
no rule can be laid down for all cases. But it may generally be observed :— ,

1. The underwriters are entitled to insist on the best proof which circumstances admit.*

2. The log-book, and protests taken on occasion of the loss, are documents expected to
be furnished to the underwriters, as supplying the information necessary for directing their
inquiries. But they are not proofs on which the loss can be rested, unless they become
so by the inevitable loss of other evidence. They may be used to contradict the evidence
of the master or mate, whose statements they are. The log-book is an essential document
to be produced to the underwriters, as a check on the proceedings.in the voyage,’ unless
there be evidence of its loss. A protest is not evidence, while the master who made it is
alive ; but may be read to contradict his testimony.® It may also be useful, in so far as
bearing to be verified by the log-book shown to the judge or notary; it may supply the
loss of the log-book. .

8. The master, officers, and crew, are good evidence where they have no interest, and
are not parties in the cause.’

4. In Scotland, the former practice was too loose,—to receive surveys, sentences of
condemnation, &c. abroad, properly authenticated : But, if challenged, they must now be
confirmed and made evidence.

! Yet there are some who hold that to be merely-a

Judge-Admiral held the notorious fact of war having
general average.

been declared, and the presumption that the order
contained in that declaration, to seize all British ships,

¢ THoMsoN v. WHITMORE, 3. Taunt. 227.

5 FLETCHER v. INGLIs, 1819; 2. Barn. and Ald.

315.

PuiLLips v. BARBER, 5. Barn. and Ald. 161.
Narier against Woop, 18th May 1825 ; 4. Shay

and Dunlop, 19.

* FERRIER against SANDEMAN, 24th February 1809;
Judge Cay’s Notes, vol. E. p.451. A vessel was insured
for L.1000 in hull and materials during six months,
from 1st March to 81st August 1807. Having struck
on a rock, she was obliged to go into Christiansand to
be repaired. While there, the king of Denmark de-
clared war against Great Britain. This was on 16th
August, about a fortnight before the expiration of the
insurance. There were several points in the case ; but
one in particular turned on the defence, that no evi-
dence was produced of the ship having been seized
before 8lst August, when the policy expired. The

‘ ‘ Bells Commentaries Volume 1.indd 648

was obeyed, as good evidence of the seizure.

The case having been brought under review of the
Court of Session, the Judges affirmed the Admiral’s
judgment, on the ground, that the best evidence had
been produced which circumstances admitted. 29th
June 1809 ; Fac. Coll. 373.

5 The log-book used formerly to be produced as one
of the proofs. It is not now, however, to be taken as
evidence of the facts stated in it, but only of the fact
of a log-book existing. It was admitted loosely in
the Jury Court, in CARLTON against STRANG, 1. Mur-
ray, 32. But in CAIRNs against KippEN, 2. Murray,
248. a more correct view was taken,

6 SenaT ». PorTER, 7. Term. Rep. 158. See
Tromsox agaiost Bisser, 8. Murray’s Rep. 297.

7 Tromsox against Bisser, in Jury Court, 8. Mur-
ray, 298.
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Digression concerning Valuations and the Adjustment of Losses.

The adjustment of losses is, perhaps, not strictly within the province of a work which
professes to discuss only the rules of law: But the information on maritime and mercantile
subjects is scanty in Scotland, and it may be useful, in a digest of practical jurisprudence
relative to those mdtters, to give a few of the fundamental maxims by which adjustments
are ruled. : ’

Average losses have already been treated of under the Contract of Affreightment ; and
the rules are not different where the underwriter is concerned. But a few points relative
to the adjustment of the two descriptions of loss not coming under general average, viz.
total and partial losses, may here be considered.

I. ApsusTMENT oF ToraL Loss.—A ToraL Loss may happen either under what is called
a valued, or under an open policy.

1. VaLuep Poricy.—In a valued policy, the value of the subject insured is by agree-
ment of the parties stated by anticipation. This is equal to an admission by the under-
writers of the amount put in hazard ; which, unless challengeable as fraudulent, or excep-
tionable as a wager, will be held conclusive in the case of a total loss. This proceeds
on the principle, that as, in the ordinary case, the loss is to be adjusted by the cost on
board, and the premium and commission, excluding the mercantile profit which is the
object of the expedition, but which is still to be regarded as truly a loss; it is not
inequitable, nor to be regarded as a wager. policy, that the insured include such profit in
the valuation, paying for it an adequate premium. 1. Fraud in the valuation will vitiate
the policy, so as to prevent the insured from recovering under it even the actual loss.'
2. To take the case out of the Act respecting wager policies, (19. Geo. IL c. 87.), it is
enough to prove some interest ;* and the inquiry will then proceed into the amount of the
loss. 3. If the value has been erroneously, but honestly stated, it is said that it may be
corrected on evidence by the underwriters ; but that slight differences will be disregarded.’
But the cases quoted below deserve to be attended to before adopting this conclusion ;
as tending to show, that where there is neither fraud, nor wager without interest, the
value expressed in the policy is to be recovered in a case of total loss, and not merely a
sum equal to the loss.*

1 HaicH ». DE LA Cour, 1812; 3. Camp. 319. 4 1. M‘NaIr against CouLTER, 13th February

Here goods were put on board a ship for Pernambucco
to the value of L.1400, and false invoices and inter-
polated bills of lading were produced to the under-
writers, representing the goods as worth L.5000. The
ship was run away with and carried to the West Indies,
where the cargo was disposed of by one whom the in-
sured had sent as supercargo. The plea urged for the
plaintiffs was, that there being some goods on board
belonging to them, it was a case of short interest. The
jury, directed by Lord Chief-Justice Mansfield, non-
suited the plaintiff, on the ground, that if the intention
from the beginning was to cheat the underwriters, the
fraud vitiates the contract.

¢ Lewis v. Rucker, 2. Burr. 1170.

So held in House of Lords, 15th February 1773,
M¢NaI1r against COULTER, on appeal from Scotland.
See below, Note *

5 Marshall, 294.

1772. M‘Nair insured a ship and cargo from Virginia

-to Clyde, ¢ valued at L.1000, without farther account.’

The ship was lost off Bermuda. It afterwards appeared,
that the information on which the insurance was made
was false, the value being not more than a half. The
insurance had been ordered by M¢Nair’s son, who was
tried, as having wilfully sunk the ship. He was ac-
quitted, but found guilty of having sent fraudulent
advice, with a view to insurance. There were two
questions :—1. Whether this was not to be held as a
wager policy? This was decided in the negative by
the House of Lords, there being a real interest. 2.
Whether there being an over-insurance, the under-
writers were liable for more than the real value? On
this question the Court of Session held ¢ the insured
“not entitled to recover from the underwriters the
¢ L.1000 specified in the policy, but only a sum equal
¢ to the damage he sustained by the loss of the ship.’
But in the House of Lords this judgment was reversed,
and it was adjudged, that the appellant (the insured)
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2. Open Poricy.—Where a total loss happens under an open policy, proof must be
given by the insured of the amount of the loss. The general rules are,—1. That the
ship is to be valued at what she is worth at the port where the voyage commenced ;
including her stores, outfit, and money advanced to the seamen, together with the pre-
mium of insurance.) If the charges of recovery in case of loss are to be added, it must
be declared in the policy. The evidence of such value, of course, must vary with the
circumstances of each case: But the bills of the cost and of repairs at the time the
insurance was made, with those for the furnishings, &c. are the most natural elements in
adjusting the value. 2. The total loss on freight is the amount of the interest insured by
the policy, in so far as still on board at the time of the loss; and, if so stipulated, the
charges also of recovery. 3. Total loss on the cargo is to be adjusted at the invoice
price, with the addition of all charges, and the premium of insurance, with the broker’s
commission, and (if inserted in the policy) the charge of recovery in case of loss. This is
a matter which has been much disputed; * but the rule as now laid down is settled in
Great Britain.’

IL. ApyustMENT OF ParTiaL Loss.—ParriaL Losses on ships or on goods present two
questions for settlement :—1. Whether they are properly losses which the underwriters
are to bear? and, 2. How they are to be adjusted? On goods, the loss arising from inter-
nal decay, and the condition of the goods themselves, fall on the underwriters. On the
ship, those losses which arise necessarily in the ordinary use of the articles, the wear and
tear of the voyage, are not to be repaired by the underwriter.

1. Sure.~In adjusting a particular average, as it is called, or partial loss on the ship, it
is usual to deduct one-third from the new materials and labour, unless the ship or the
materials injured were perfectly new.

2. Carco.—In adjusting loss on goods there are two methods followed :—One is, to
take the invoice price, with premium, &c. and deduct the neat proceeds of sale of the
damaged goods ; another, to compare the amount of sales of the damaged goods with a
pro forma account of sales of the same articles, if it had arrived in a sound state.* 1. The
former of these modes of adjustment is technically called a salvage loss, from some sup-
posed analogy to the sort of loss which, but for exertions made to save the goods, would
have been total. The goods saved are called salvage; the difference between their
amount, after deducting charges and the original value, is called salvage loss. In this sort
of adjustment, the principle of a case of abandonment prevails; the goods being sold on
account of the underwriters, the charges being borne by them, and the amount of the sales
diminishing the total loss which would otherwise be payable by the underwriters. This

¢ is entitled to recover from the respondents (the under-
¢ writers) the sums by them severally underwritten, and
¢ interest thereof from the date of the decree of the
¢ Admiralty Court, with a discount of 2 per cent, in
¢ terms of the policy, and of L.23. 7s. as the acknow-
¢ledged value of what was recovered of the wreck.’
15th February 1773, Lords’ Journals, vol. xxxiii. p. 515.

2. WiLsoN against Worp1E, 2d December 1783 ; 7.
Fac. Coll. 207. Wilson and others insured a prize
which had been captured by their privateer, and which,
judging from the information received, they valued at
L.20,000, including 20,700 dollars in specie. The prize
was retaken, but not before 4200 dollars had been land-
ed, which was nearly all that was found on board. In
Admiralty, and afterwards in the Court of Session, the
underwriters pleaded,—1. Concealment or misrepre-
sentation sufficient to annul. 2. Wager; or, at least,
the necessity of abatement to the true value. The

‘ ‘ Bells Commentaries Volume 1.indd 650

Court of Session ¢ found the underwriters liable, in

¢ terms of the policy of insurance subscribed by them.” -

Millar, in his Elements of Insurance, 261. says, that
¢ very eminent English counsel having been consulted
¢ upon the case, they advised the underwriters to ac-
¢ quiesce in the judgment of the Court of Session.’

1 The premium of insurance is not allowed by the
French Ordonnance de la Marine, but it is generally
allowed by the practice of all commercial nations. See
also Le Guid. chap. 2. art. 9.; chap. 15. art.3. 13.15.
Marshall, 629. Stevens on Average, p. 178.

2 Emerigon, 261.

3 Marshall, 629. 634.

* Stevens' Essay, 73.
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is the proper mode of adjustment, where there is a necessity for selling the goods short of
the port of destination ; for it is not possible to refer to the market of the port of delivery
at which the goods have not arrived. 2. Where the goods arrive at their port, the other
mode of adjustment, by a comparison of the market-price, of the sound merchandise with
the market-price of the damaged, is the only just and proper method to be followed, and
it appears to be now universally adopted. 'The problem is, to ascertain what is to be paid
on the goods damaged, in order to indemnify the insured, as upon those damaged goods,
for the loss which he has sustained ; or for the deterioration which these goods have suf-
fered below the value in the policy, or the invoice price and charges? And the mode
proposed furnishes a criterion by which the amount of the deterioration on the damaged
goods may be ascertained, without involving the underwriter in the effects of a rising or
falling market. The merchant, by the use of this criterion, it has been said, makes the
market-prices of the sound and damaged commodity serve as the scales in which to
weigh the depreciation.’ On this question these points have been judicially fixed :— First,
That the underwriter is not to be subjected to the fluctuation of the market: Secondly,
That the loss to be indemnified is that which arises from deterioration of the commodity
by sea damage: Thirdly, That the underwriter is not responsible for any loss which may
be the consequence of the duties or charges to be paid after the goods have arrived at
their place of destination: Fourthly, That as in a total loss the underwriter pays the
whole prime cost, with charges on the whole sum in the valued policy ; so, if the thing be
only a half; or third, or fourth worse by the injury, he pays a half, third, or fourth of the
value in the policy; or, in an open policy, of the prime cost: And, Fifthly, That to ascer-
tain this proportion of the prime cost or valuation which is to be paid, it is only necessary
to ascertain in what degree the damaged goods are worse than the sound, in consequence
of the injury: And this is best done by finding the difference between the gross proceeds
and the neat proceeds ; or the difference of the price of the sound goods at the port of
delivery, as paid by the buyer or consumer, compared with the price to be paid by the
buyer or consumer for the damaged goods. This difference gives the ratio or proportion
of the prime cost or value in the policy, which is to be made good to the insured.* This
seems to afford a standard of adjustment which will give the same result, whether the
markets rise or fall, and whether the charges are heavy or light: And it answers every
purpose required, since the object is, not to afford a mercantile indemnity, but indemnity
only to the extent of the invoice price and charges.

There are two other questions which deserve attention :—

1. When part of a package is damaged, is the whole package to be sold together, or
the sound and the damaged parts to be separated? It seems a safe ground for holding
that the goods ought to be separated in the sale, so that each may draw its value, that
although there may, on the sound goods, be a consequential loss by the breaking of the
assortment, it is not for such losses, but only for the direct or actual damage, that the
insurer is liable.

1 Stevens’ Essay, 84.

2 These points are fixed by judgments pronounced
in England, which deserve to be minutely studied.

1. Lewis v. Rucker, 2. Burr. 1170. in which it was
first settled by Lord Mansfield and a special jury, and
confirmed by the Court, that the ratio or proportion
of loss was to be taken from the comparison of the
market-price of sound and damaged goods at the port
of delivery.

2. JounsoN v. SHEDDON, 2. East, 581. (which is

commonly called at Lloyd’s the Brimstone cause),
where a judgment of Mr Justice Lawrence, in deliver-
ing the opinion of the Court, fixes the rule, that the
gross, and not the neat proceeds are to be taken as
the basis of calculation in this question.

3, HurrY v. R. ExcHANGE AssURANCE COMPANY,
3. Bos. and Pull. 308, confirming fully, in the Court
of Common Pleas, the rule laid down by the King’s
Bench in Johnson and Sheddon’s case.

See also UsuiER v. NoBLE, 12. East, 639. for the
application and illustration of the rules.
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2, How is a valued policy to be dealt with in case of partial loss? A valuation, it will
be recollected, is not merely of the prime cost, but also of the mercantile or expected
profits.  When this is fixed by the price, yard, pound, &c. the matter is easily arranged ;
but when valued in the lump, or at so much per bale, chest, &c. there is considerable
difficulty. Mr Justice Park says, that the value in the policy can be no guide where the
loss is partial ;' but this has not been adopted ; nor has it been held as law, that a valued
policy 1s, in case of partial loss, to be considered as open.” In the case of a valued policy,
the valuation in the policy is the agreed standard of value by which the indemnity sought
is to be ascertained, the ratio being found by a comparison of the prices of sound and of
damaged goods: In the case of an open policy, the invoice price at the loading port, with
premiums of insurance and commission, is the standard.

8. Defences against the Claim of the Insured.

Besides the defences arising from any error or illegality in the policy, there are three
classes of defences which will be found to comprehend many essential points of insurance
law. These are,—1. Breach of warranty: 2. Concealment or misrepresentation on the
part of the insured : and, 8. Deviation from the course of the voyage insured, or alteration
of the voyage.

I. Breacu or WarraNTY.—A warranty is an absolute condition, or, as the English
lawyers call it, a condition precedent : and if not true, or not complied with, the insurance
is ineffectual. It differs from a representation in this, that the breach of truth in a repre-
sentation is fatal or otherwise to the insurance, as it happens to be material or immaterial
to ‘the risk undertaken. This distinction was pointedly laid down by Lord Chancellor
Eldon in the House of Lords.?

There are not, in the Scottish books, many important illustrations of the strictness with
which warranties are required to be complied with. The rule is held as fixed, and refer-
ence may be made to the English books for the doctrine.*

There are several warranties which thus operate as absolute conditions ; of which some
are express, some implied. Of the Express, the conditions are such as these,—That the

1 Park, 103. See also Marshall, 631. ¢ the materiality or immateriality signifies nothing. The
¢ only question is as to the mere fact.’

2 See UsHER v. NoBLE, 12. East, 639.

4 The following Scottish cases, however, may be

5 M‘MorraN and Company against THE New- looked into:—

cASTLE FIrE INsuraNnce Company, 1815; 3. Dow,
255. The question arose, in Scotland, on a policy of
fire-insurance of a cotton-mill in the county of Lanark.
The insurance was made with the Newcastle Fire In-
surance Company. The mill was burnt; and in an
action against the insurers, the question was, Whether
this mill, which was warranted as in the first class of
risks, was not truly of the second class? The Lord
Chancellor said,—¢ If the mill was warranted as of the
¢ first class, and was really of the second class, the
¢ judgment of the Court of Session was erroneous. For
‘it is a first principle in the law of insurance, on all
¢ occasions, that where a representation is material, it
¢ must be complied with,—if immaterial, that immate-
¢ riality may be inquired into and shewn; but that if
¢ there is a warranty, it is part of the contract that the
¢ matter is such as it is represented to be. Therefore,

1. Duxmore and Company against ALLAN, 27th
June 1786 ; Fac. Coll. 432.; where a ship, warranted
to sail with convoy, did not sail till several days after,
but overtook the convoy, and was a few weeks after-
wards separated in a gale, and taken. The policy was
held bad for non-compliance. (7101.)

2. MontEITH against CRoss, 16th December 1788 ;
Fac. Coll. 87.; where a ship, insured with a warranty
to sail with convoy, instead of proceeding to the ren-
dezvous, remained in a harbour at the distance of
several miles, but within signal distance. The fleet
sailed, and this ship was kept in harbour by a calm,
but joined the fleet three days after, and continued
with it for a month, when she was separated in a storm,
and captured. In an action for the loss, the under-
writers were freed on account of non-compliance with
the warranty, (7105).

11/10/2023 22:02‘ ‘



OF INSURANCE. 617

ship is to sail on a particular day ;' that she was safe on a particular day ; that she is to pro-
ceed with convoy ; that she is neutral property; and other such conditions as may either
be matter of representation; or such as, in order to put a stop to all suspicion of conceal-
ment, the insured may agree to make a condition of the contract. The ImpLIED warranties
are such as necessarily result from the nature of the contract; as, That the ship is sea-
worthy ; that she shall be navigated with ordinary skill and care; that the voyage is
lawful, and so forth.

The most important warranty, and one of the chief points in the law of insurance, is
SeA-worTHINESS. From the absolute nature of this condition of the insurance, there is no
occasion to disclose any previous accident or disrepair as a part of the representation
necessary to an effectual insurance ; and it has been a great object with courts of law,
both for the benefit of commerce and with a view to the preservation of human life, to
enforce the necessity of having the ship sea-worthy when she sails on her voyage.

In treating of affreightment, something has already been said of sea-worthiness, and of
the difference between this question in a contract of insurance and in a charter-party.
As applicable to insurance it may be laid down,— :

1. That in this, as in all warranties, it signifies nothing whether the insured was himself
aware of the ship’s condition or not: No ignorance or innocence on the part of the in-
sured will be an answer to the fact that the ship was unfit for the voyage.

2. That, as a part of the same doctrine, the opinion of the carpenters who repair a
vessel, however much it may raise or strengthen the presumption that the ship is sea-
worthy, is not conclusive of the fact of sea-worthiness.”

3. That the presumption, prima-facie, is for sea-worthiness: But this will be removed
when a ship goes down, or becomes innavigable, after sailing, without any apparent or
adequate cause ; especially if this happens soon after leaving the port. The onus probandi
in such a case is turned against the insured,® who are thus held bound to shew such a
case as to account for the injury independently of any unfitness in the ship.

! DexnistoN and Company against LirLie, 22d ¢ and appearing to have been for two or three days in
May 1817; affirmed in House of Lords, 5th April ¢a violent storm, if she be so damaged as that the
1821; 1. Shaw’s App. Cases, 22. ¢ damage might fairly be considered as the effect of

¢ the storm, that is one view of the case. But if dam-

2 ScoueAL and Company against DoucLas, 29th ¢ aged in such a manner as, in common probability,
May 1812. The North Star was an old Dutch prize, ¢ she would not be if she had been sea-worthy when
employed as a whale ship, and bought for L.1200, in- ¢ she sailed on the voyage, the implied warranty is not
cluding L.500 of fishing materials. She was repaired ¢ observed.” Then going through the evidence, his
at Leith for a voyage to America: She was not stript  Lordship said,—¢ Having considered the whole of this
nor opened, so as to enable the carpenters to judge of ¢ evidence, I'never was more clear about any thing
her internal state; but having received repairs to the ¢ than that it is proved to be perfectly manifest, to my
amount of L.280, she, about a fortnight after sailing, ¢ entire satisfaction, that this vessel was not sea-worthy
encountered a gale, and was obliged to go into Green- ¢ when she sailed, whatever might then have been the
ock. On a survey she was proved to be materially ¢ opinion of the owners and carpenters who repaired
decayed. The underwriters on this account having ¢ her: and if the cause could have come, and had come
refused to repair her, the owners did, at the expense here originally, I would have recommended to give
of L.1426, and then brought their action for this sum. ¢ costs to the underwriters. But it is not customary
There was some discrepancy of evidence, the Greenock ¢ to give costs where a decision of the Court below is
carpenters having made two reports, the first less, the ¢ reversed.’ 4. Dow’s Rep. 269.
second more favourable. The insurance was held good.

An appeal having been taken to the House of Lords, 3 Warsow against CLARK, 1. Dow, 336. The Mid-
the judgment was reversed. Lord Eldon held,—1. summer Blossom was thirty-five years old. She sailed
That it was not necessary to inquire into the honesty from England to Honduras. On sailing thence she
of the insurance, that being of no importance to the  was thought to be sea-worthy, but- soon after, without
issue. 2. That the imperfect survey at Leith left room  adequate cause, became leaky, and returned, struck,
for fatal mistakes. 3. That ¢ the ship having sailed, and waslost. The risk insured was ¢ at and from Hon-
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4. That any sort of disrepair left in a ship, by which she or the cargo may suffer, is a
breach of the warranty of sea-worthiness, whether it affect the hull;' or the rigging, sails,
&c.;* or the ground tackling.?

5. That a deficiency of force in the crew, or of skill in the master, mate, &c. is want of
sea-worthiness ;* as also is the want of a pilot in the navigation of rivers, firths, &c.; where
the master is not familiar with the difficulties as in the ship’s own port.’ But if a suffi-
cient complement of skilful officers and able seamen has once been put on board, the negli-
gent absence of the crew at the time of the loss, provided some one was left in charge of
the ship fit to be intrusted with her, was not held a breach of the warranty.¢

6. That a vessel may be not sea-worthy from being overloaded.” ,

7. That if the want of sea-worthiness, arising from justifiable ignorance of the cause of
the defect, be discovered, and the fault be remedied while yet there is no harm done, the
policy is binding : As when a ship proves to be too heavily laden, and before sailing is
relieved of the excess; or sailing with only one anchor, she is supplied with the other be-
fore she has occasion to use it. There may, indeed, be delay and deviation occasioned by
such want of sea-worthiness, which may prove fatal to the policy : But where nothing of
this kind happens, or where the underwriters, by a memorandum, give permission to

deviate so far, the plea on sea-worthiness is discharged.®

¢ duras to London." The Judge- Admiral held the ship
not to be sea-worthy, and adjudged the policy to be
void. The Court of Session altered this judgment.
The House of Lords reversed this judgment, and re-
turned to that of the Admiral. Lord Eldon ¢ held it
‘ to be a clear and established principle, that if a ship
¢ was sea-worthy at the commencement of the voyage,
¢ though she became otherwise only an hour after,
¢ still the warranty was complied with, and the under-
¢ writer liable. But when the inability of the ship to
¢ perform the voyage became evident in a short time
¢ from the commencement of the risk, the presumption
¢ was, that it was from causes existing before her set-
¢ ting sail on her intended voyage; and that the ship
¢ was not then sea-worthy; and the onus probandi in
¢ such a case rested with the assured, to shew that the
¢ inability arose from causes subsequent to the com-
¢ mencement of the voyage.” With this Lord Redes-
dale concurred, and said, ¢ He had always understood
¢it to be a clear and distinct rule of law, that if a
¢ vessel, in a short time after leaving the port where
¢ the voyage commenced, was obliged to return, the
¢ presumption was, that she had not been sea-worthy
¢ when the voyage began, and that the onus probandi
¢ was thrown on the assured.’

In Porrs, Coox and Porrts, against PARKER, 3.
Dow, 24., the judgment of the Court of Session was,
on the same ground, reversed. Here the insurance
had been sustained by the Court of Session. The ship
was held by the House of Lords to have become in-
navigable without any adequate cause; and the proof
to satisfy the onus probandi was held insufficient.

1 M‘KELLAR against HENDERSON, 15th November
1810, 14, Fac. Coll. 15. An old tree-nail hole imper-
fectly filled up, and thereby occasioning a leak, will
free the underwriters,
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2 WEDDERBURN v. BELL. Seeabove, p. 551. Note *.

3 WiLkiz against GeppEes, in House of Lords.
See above, p.551. Note°.

+ See above, p. 551.

5 Law v HorringsworTH, 7. Term. Rep. 160.
See also above, p. 552. et seq.
TroMsoN v. BisskT, above, p. 552. 3. Murray, 297.

6 Busk v. THE RovaL EXCHANGE ASSURANCE
ComPANY, 1818; 2. Barn. and Ald. 73. Here the
ship was accidentally burnt. The ship was Russian;
sailed from Amsterdam with an adequate crew; was
forced by weather into a Russian port, and there frozen
up for the winter. The crew was then paid off, ac-
cording to the established custom in those ports; and
the captain leaving the ship in the charge of the mate,
went to St Petersburgh to settle the ship’s accounts.
The mate lighted a fire in the cabin, and without hav-
ing seen it properly extinguished, went on board an-
other ship, where he remained all night, At four in
the morning there was an alarm of fire, and the ship
was burnt. The chief question was on the effect of
the mate’s negligence in freeing the underwriters.
There was also a plea of breach of implied warranty,
as there was no crew on board at the time of the loss.
The Court held the implied warranty to have been
complied with once, and that the mate himself was
sufficient for the watching of the ship. The under-
writers were found liable on the express stipulation in
the policy against fire, and from which the negligence
of the master or mate will not discharge them.

7 See below, next Note.

8 WEIR v. ABERDEEN, 1819; 2. Barn, and Ald.
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8. That it is not riecessary the ship shall be sea-worthy for the voyage from the moment
the policy attaches to her. While she remains in port, it is sufficient that she is properly
fitted for all the dangers of that situation.’

II. CoNcEALMENT OR MIsREPRESENTATION.—It is fatal to the policy if the insured, or
those effecting the insurance, have misled the insurers in any fact material to the risk.
The points are these :—1. Misrepresentation ; 2. False insinuation ; and, 3. Concealment.
On the first of these, few cases are to be expected; or, at least, cases merely of proof,
being of little use as precedents. Of the other two classes many illustrations are to be
found. In the Scottish cases on this point, however, there is nothing very particular to
be observed, either as new in doctrine, or as in any degree departing from the rules laid
down by Park and Marshall, and so extensively acted on in English determinations.
1. It is fatal to mistate, though innocently, the day of sailing.* 2. It is a misrepresentation
to say that a ship is expected to be ready to sail between two days named, when the insured
has information that she was actually ready to sail on the first of those days;* or to say
that a, ship is reported to have sailed, when it is known that she positively has sailed.*
3. It has been held, (though the point has been thought to admit of considerable doubt),
that the insured makes a misrepresentation fatal to the policy, if, at procuring insurance,
he says, that part of the same risk has been insured already at a certain sum by underwri-
ters likely to have the confidence of those to whom he applies, although, in truth, a higher
had been paid. It was held, that although this does not touch any part of the risk, the
state of the ship, or the condition or nature of the voyage, it induces false confidence.’

320. Here, under a policy on the ship, the vessel
sailed from London in an unworthy state, from being
overloaded, and laboured so much that she was forced
to put back to the Downs; and the captain applied to
the underwriters for liberty to go into Ramsgate to
unload part of the cargo, which was given. Having
done 8o, he sailed, and a loss happened. Two ques-
tions were left to the jury :—1. Whether the ship sailed
from Ramsgate sea-worthy ? and, 2. Whether the sub-
sequent loss was occasioned by the previous overload-
ing? The jury affirmed the first, and negatived the
second question. A new trial was moved, on two
grounds :—1. That the ship was originally sea-worthy ;
and, 2. That there was a deviation into Ramsgate, the
memorandum being, in fact, a new policy, and without
a stamp. The Court held, that there was no voidance
of the policy by non-sea-worthiness discovered and
corrected before the danger; that the memorandum
was therefore a mere discharge of the warranty; and
the loss not occasioned by the original defect.

See Forsmaw ». CHABERT, 3. Brod. and Bing.
159. The true distinction between this and the above
case is pointed out by Mr Marshall; namely, that
in the former the consent to the discharging of part
of the cargo at Ramsgate was a waiver of the objection
to the un-sea-worthiness and to the deviation. Marsh.
159.

1 Marshall, 147. ANNAN v. WoopsmaAN, 3. Taunt.
299.

2 StirLING and ROBERTSON against GopDARD, 3d
February 1819, affirmed 19th July 1822; 1. Shaw's
App. Cases, 238. See DENNIsTON, supra, p. 617.

3 STEwART against MorR1soN. Morrison had let-
ters from Koningsberg, that his ship, on 13th Septem-
ber, ¢ is now quite ready to depart with first fair wind.’
Morrison wrote for insurance, saying, ¢ the vessel was
¢ expected to be loaded at Koningsberg between the
¢ 18th and 20th September.” An insurance was also done
on this other order :—¢ Said ship expected to be loaded
¢ at Koningsberg between the 13th and 20th Septem-
¢ber.” The ship sailed on 13th, and in two days after
was totally lost. The Judge-Admiral dismissed the
action; and his judgment was affirmed by the Court
of Session. 19th January 1779, Fac. Coll. 102.

4 KinrLocH against Ducuip, 22d January 1813;
Fac. Coll. 108. The owners of the Kinloch had a
letter from the wharfinger, with the manifest, saying,
¢ She sailed yesterday morning with a fair wind, and I
¢ hope will have a speedy passage.’ This letter was
written 26th February, and arrived at Dundee Ist
March. On 9th March a policy was opened on a
letter, saying,—¢ Commission L.1000 on ship Kinloch,
¢ valued at L.3000, from London to Dundee, reported
¢ to have sailed 25th ultimo.” The ship was captured,
and, in an action for the loss, the Judge-Admiral held
this to be a misrepresentation, which annulled the
policy. This judgment was in the Court of Session
affirmed by Lord Robertson and by the Court.

5 Hiry against S1BBALD and Company, 16th June
1809 ; Fac. Coll. 303. - Hill had insured on his South
Sea whaler Redbridge L.3600, at 25 guineas, to return
five guineas on arrival in company with the Britannia.
Afterwards he insured L.2000 more on part of the

Misrepresen-
tation and
Concealment.

Misrepresen.
tation,
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4. It is not necessary to give information of an accident sustained by the ship previous

to the commencement of the risk ; as the ship is warranted sea-worthy.’

But it in such a

case the necessary repairs are not yet completed, and likely to affect the time of sailing,
it then becomes important to disclose the state of the ship, as the ground on which the
risk is to be calculated. And, in general, all concealment of positive information as to
the day of sailing, or of facts which will affect the sailing, will be fatal.* 5. It is important
to know whether a ship is to wait for convoy, or to run the voyage; and if, in obtaining
insurance, the underwriter is misled into a belief that the ship may sail with convoy, when

voyage, at from 15 to 18 per cent. Two years after
sailing, the owner having heard of her safety eight
months before, and that she might be expected in
about two months, wrote for another insurance to his
broker in London, to get L.2000 done at Leith, say-
ing,—¢ I have no objection to give eight guineas, which
¢ s the highest premium I have given. The London
broker wrote to Scotland, that Hill ¢ had done as much
¢ insurance on the ship as the underwriters here are
¢inclined to take at eight guineas.’ Insurance was,
accordingly, done at eight guineas, to the extent of
L.1750. The ship was captured. The Judge- Admiral
held the insurance to have been voided, by the repre-
sentation of the London premiums; and that the pur-
suers had no right to recover. 13th July 1804. This
judgment having been appealed to the Court of Ses-
sion, Lord President Hope, then Lord Justice-Clerk,
held as Lord Ordinary, that ¢ this was not a misrepre-
¢ sentation as to any circumstances attending the situ-
¢ ation or condition of the ship or nature of the voy-
¢ age, which could affect the nature of the risk; and
therefore he reversed the Judge-Admiral’s sentence.
The Judges were divided in reviewing this interlocutor
of reversal. The majority assented to the view taken
by the Lord Ordinary. The minority held it to be
substantially an imposition ; intended for that purpose,
and having the effect of persuading the underwriters
here, that the better informed underwriters of the
south had run the same risk.

The case having been appealed to the House of
Lords, the judgment was reversed. Lord Eldon, Chan-
cellor, said,—¢ It appeared to him to be settled, that
¢ if one meaning to effect an insurance exhibits a policy
¢ underwritten by a person of skill and judgment,
¢ knowing that this would weigh with the other party,
¢ and disarm the ordinary prudence exercised in the
¢ common transactions of life, and it turned out that this
¢ person had not, in fact, underwritten the policy, or
¢ at least had done so on such terms as that he came
¢ under no obligation to pay, it appeared to him to be
¢ settled, that this would vitiate the policy. The courts
¢in this country would say this was a fraud, not on the
¢ ground that the misrepresentation affected the nature
¢ of the risk, but because it induced a confidence with-
¢ out which the party would not have acted. 2.
Dow’s Rep. 263.

! SHoOLBRED vw. NuTT, Park, 346. The insurance
was from Madeira. The ship was leaky on the out-
ward voyage, which was not disclosed. She was fully
repaired at Madeira. The loss was by capture. Lord

Mansfield told the jury, there was no occasion to re-
present what was covered by the warranty,

See also HaAywoop ». RocERs, 4. East, 590.

Apaym and MATHIE against MURRAY, and BoeLE
against Sm1TH, 22d May 1804; Fac. Coll. 360. Mar-
shall on Insurance, Appendix, No.6. Here the ship
Concordia received damage in going into Port Morant
in Jamaica ; and, by letters from the master, the owners
were informed that the ship was so much damaged as
to require a survey; and (4th June) on that survey
considerable repairs were found necessary. The master,
some days afterwards, (15th June), wrote that the re-
pairs were finished ; and that the certificate of her
being fit for sea was expected ; concluding with a hope
that she would be ready to sail with convoy on the
25th July. From the repairs, however, which were
found necessary, and some delay in loading, the ship
was not ready till the 22d, when she sailed to join
convoy; but, from bad weather, did not reach the
rendezvous till three days after the fleet sailed. By
various disasters the ship was kept in the West
Indies for many months, and at last was unable to
proceed without such repairs as would amount to
more than her worth. The master’s letter arrived on
the 4th of August, when the owners insured L.200 on
the freight, giving to the underwriters this information :
—*¢ Our letter of 15th June from the master says, our
¢ cargo is all ready for us; and if the fleet don’t sail
¢ till the 25th, I hope we will be able to go with them;
‘but it is talked they will leave this the 20th.’ The
ship was abandoned to the underwriters, and an action
brought, to which the pleas were,—1. Concealment:
2. Want of sea-worthiness: 3. An average, not a total
loss. The Court of Session held it established, that,
after the damage, the vessel had been made séa-worthy ;
and that the voyage having been lost, the owners were
entitled to abandon; and so the question'came to turn
on the concealment. The Court sustained the action,
and repelled the defences,

See also SmiTH against Bisser, 9th March 1810;
Fac. Coll. 617.

2 GILLESPIE against DouGLas, 24th June 1803;
Fac. Coll. 251. (7095). Gillespie and Company had
a letter by the Fanny, from New York, saying, that
¢ the Ohio will sail about twelve hours after the Fanny.’
Some days after getting this letter they insured L.1000
on goods by the Ohio, at and from New York, but
saying nothing of the day of sailing. The ship was
taken, and the insurance held ineffectual, as the infor-
mation withheld made this a missing ship.
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the resolution has been taken to send her as a running ship, the policy will be bad.!
6. Where two ships are to co-operate as tenders to each other, this so far changes the
risk from the ordinary one of a single ship, that it must be disclosed ; unless it be so es-
tablished as a custom in the line of trade insured, that it must be presumed to be known.*
So, where the destination is expressed to a port, and the real design is to fish off that port ;
the insurance is bad, unless this be the customary mode of insuring a fishing voyage.} 7.
The insured is bound, on applying for insurance, to disclose all that he knows or has heard
relative to the actual state of the ship, or what leads to direct inference as to her fate.*
And it is no justification to support the policy, that the insured did not himself believe
what was reported to him. 8. Direct concealment of the actual state of the ship vacates
the policy. That even doubtful rumours are to be disclosed, is laid down in the books,

and illustrated by many cases.® 9. Although the order for insurance may have been fairly

1 Rerp and Company against Harvey, 25th June
1818; Fac. Coll. 407. Reid and Company, of Glasgow,
insured a cargo of fruit expected from Lisbon, at ten
guineas per cent, ¢ to return five for convoy or arrival.’
The letters on which they applied for insurance stated
the ship to be a prize going home for condemnation,
and said, ¢ we have determined on running the Nancy.'
The ship was taken and carried into Vigo.  The under-
writers defended themselves against a claim for the loss
on these grounds :—1. That this was a prize; 2. That
it was a running ship: both of which facts, though
material, were concealed. The Court of Session first
dismissed the action: They afterwards altered that
judgment, as the policy itself shewed that the case of
a running ship was included.

The case having been appealed to the House of
Lords, it was there held, that a policy of this sort,
though it comprehended the case of a running ship,
contemplated that as a case of chance, the risk being
taken altogether, with the chance of the vessel sailing
with convoy ; whereas here the alternative was entirely
cut off, which made a different sort of risk. The judg-
ment was reversed. 4. Dow’s Rep. 97.

2 HexpEersox and SELLAR against Sir W, FerTEsS,
20th February 1812; Fac. Coll. 518.; 1. Dow’s Rep.
324.

3 BaiN against KippEN, 20th November 1783 ; Fac.
Coll. 200. (7087.)

4 KirBy v. SMith, 1818; 1. Barn. and Ald. 672.
Here Kirby, the owner of the Ocean, insured her from
Elsineur to Hull.  On 26th July, about six hours after
the Ocean sailed, Kirby himself left Elsineur in another
ship; and on his arrival (9th August) at Hull, finding
the Ocean not arrived, he insured, disclosing nothing
of the arrival of the other ship, or of her having sailed
after the Ocean. The average voyage is from eight to
ten days, though some ships make it in four or five
days. The jury found a verdict for the insured. Bat
anew trial was granted, on the ground of the conceal-
ment of a material fact. Lord Ellenborough said, that
¢ the fact of the Ocean having sailed six hours before
¢ the other ship, might have been very material, and
¢ might have induced the underwriter to pause before
¢he took the risk’ He was therefore of opinion,

that it ought to have been communicated to the under-
writers. Mr Justice Bayley held, that the ship hav-
ing been represented as well at Elsineur on 26th July,
from whence the natural conclusion was that she was
left there on that day, contrary to the fact, this was.a
misrepresentation not to be got the better of by the
custom that ships do not stay at Elsineur; for this de-
pends on their state and on the weather. Lord Chief-
Justice Abbot held also that the concealment was ma-
terial.
See Ly~cH v. HAMILTON, 8. Taunt. 37.

5 See Marshall, p. 466. Park, 287.

StEwaRT against DuxLop, 8th April 1785. The
ship Peggy, belonging to Stewart, was captured. An-
other ship, the Henrietta, arrived in Greenock with
intelligence of the capture. Mr Boog, who came in
that ship, having met an intimate friend of Stewart,
the owner, asked him, in a very particular way, whether
he knew of any insurance done upon the Peggy? This
person immediately bad a conversation with Stewart’s
clerk, who, after this conversation, was desired by his
master to get an insurance effected, although it did not
distinctly appear that he reported the conversation to
Stewart. The Court of Session held the insurance
bad, and the House of Lords affirmed that sentence.

KinvocH against CAMPBELL, 14th June 1815; Fac.
Coll. 421. Here the vessel sailed from London for Dun-
dee, 25th February 1810. Another sailed the same
day, and arrived 6th March. And another sailed 2d
March, and arrived the 7th; by which last ship infor-
mation was brought that the master of the Rose of
Dundee had, off the Nore, reported that the Kinloch
was spoken with on the 28th of February north of Yar-
mouth. The Kinloch was a schooner-rigged ship; and
on 6th March it was stated in the Edinburgh news-
paper, that a French privateer had, on 2d March, taken
a schooner off the Tees. Three days after this infor-
mation arrived at Dundee, an insurance was effected
at Leith on the Kinloch, ¢ lost or not lost, at and from
¢ London to Dundee ; sailed 25th ultimo from London,
« and no account of her since in any respect in Dundee
¢ up to 9th instant.” The Kinloch was, in fact, cap-
tured by a French privateer on the 2d March, not far
from the Tees. The defence was,—1. Concealment ;
2. False warranty of there being no accounts. The

judgment of the Admiral was, on the whole, in favour -

11/10/2023 22:02‘ ‘



622 OF INSURANCE.

given, according to the circumstances as known at the time it was sent off, if information
material to the risk have come to the knowledge of the insured in such time as to enable
him to correct his order before the policy is underwritten, the withholding of that informa-
tion will be fatal to the insurance.'

I11. DEviaTion or ALTERATION.*—1. Deviation is a voluntary departure, without neces-
sity, from the stipulated or usual course of the voyage. Strictly speaking, deviation takes
place during the actual sailing of the ship; and is an alteration of the risk, discharging
the subsequent responsibility of the insurers, without requiring any return of premium.
Of this doctrine there never has been any doubt. The only points of difficulty are, What
shall be held a deviation? and what degree of necessity shall excuse it? And, 1. It is not
the less a deviation that the insured were not privy to it.> 2. The mere intention to
deviate, or an engagement so to do, or instructions to that effect to the master, will not
discharge the underwriters if the ship is previously lost, or never has deviated.* 8. The
deviation actually committed destroys the responsibility, although the ship has returned to
her course without any apparent injury or increase of risk. It is not the increase of risk,
but the substitution of another risk, that determines the contract.® 4. Where the ship

of the insured ; but the Court of Session reversed this
judgment, to the effect of denying action upon the po-
licy. There wasa difference of opinion on the Bench;
Lord Meadowbank holding that there was nothing here
concealed, either with regard to the description of the
ship, or the arrival of the other vessel, so as to make
her a missing ship, of which the underwriters ought
not to have been apprized. But the other Judges held,
that, upon the whole, there was here a combination of
circumstances kept out of view, which, if disclosed,
would have altered the risk.

See also Murisox against GisBow, 18th January
1811; Fac. Coll. 148.; and ALLAN against Young,
Ross, Ricuarpsox and Company, 24th June 1803 ;
Fac. Coll. 248. BowxEerand Company against SmITH,
9th February 1810; Fac. Coll. 571.

! GRIEVE against Youne, 1782; 3. Dict. 327.
Here Grieve, of Eyemouth, wrote for an insurance on
the Jean, which sailed that afternoon for Alloa. After
having sent off the letter, the ship was on the same
evening driven back by a storm, and sank about eight
next morning, in sight of Grieve himself. The letter
ordering the insurance was sent to a post-town, at
which it was to be taken up at ten next morning by
the London post for Edinburgh, where it arrived at
six o'clock in the evening. The Judge-Admiral found
it incumbent on Grieve to have sent an express, in
order to stop the insurance; and therefore dismissed
the action. This judgment was brought before the
Court of Session, who held, that it was not necessary
to send an express to Edinburgh ; but that, there being
time to countermand the insurance by the ordinary
course of post, this ought to have been done ; and on
this ground they affirmed the Admiral’s judgment.

ScoucaL against Young, 18th May 1798; Fac.
Coll. 166. Scougal wrote on 30th October 1792 to
Leith, directing a cargo to be insured from St Peters-
burgh to Leith. On 2d November part of the cargo
was damaged; and of this information might have been
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sent that evening, so as to go by the very next mail to
that which carried the order to insure. Scougal did
not write by that post. The miails of 30th October
and 2d November arrived at the same time, so that the
information which ought to have been transmitted on
the 2d would have corrected the order. He brought
an action for the loss. But the Judge-Admiral dis-
missed it; and the Court of Session affirmed the judg-
ment.

2 See Marshall, p. 177—206.

3 Steevens and Company against DoucLAs, 20th
December 1774 ; 3. Dict. 328. Insurance from Bel-
fast to Greenock and Port-Glasgow. Defence,—Goods
taken in to be delivered at Stranraer, and, after devia-
tion, wrecked near Girvan. Answer,—The insured
ignorant of the deviation. Court held it not necessary
to vacate a policy, that the assured should be accessary
to the deviation ; but enough that there was a devia-
tion, or an intention to deviate, partly carried into
execution.

This was also a point in the case of ELLIOT against

WiLson. See below, Note 5.

N. B. It is not quite correct to speak of vacating
the policy by deviation, for it is still a good policy
though the responsibility subsequent to the deviation
is discharged. See Park, 474. Marshall, 184.

4 Park, 470. Marshall, 195. Roccus, Not. 20. to
be corrected by 2. Emerigon, 56. and Casaregi, Disc.
67. No. 24.

5 Wirsox and Company against ELr1or, 7th March
1776 ; 3. Dict. 328. An erroneous judgment on this
point by the Court of Session was corrected by the
House of Lords. A ship was insured from ¢ Carron
‘to Hull, with liberty to call at Leith.” The liberty
had commonly been more extensive, ¢ to call as usual,’
which included all the ports in the Firth of Forth. The
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has liberty to call at a port not named, but generally described as a port in a particular
coast or country, it is a deviation if the ship go to such a port out of her usual course.’
5. Where the deviation is unavoidable, or necessary for the safety of the ship or cargo,
or even of a part of the cargo, it will not discharge the underwriters from their responsi-
bility,* provided it be pursued in the shortest and most expeditious course: But there
must be no deviation from such necessary voyage.} 6. The onus probandi lies on the
insurer alleging deviation.* See in Marshall a very ample discussion of the grounds on
which a deviation may be justified, under the heads of—stress of weather; want of neces-
sary repair ; the joining of convoy; the succouring of ships in distress; the avoiding of
capture or detention ; the sickness of the captain or crew ; and mutiny.S

2. Alteration of the voyage differs from deviation, in being a complete abandonment of
the voyage insured, under a resolution to sail upon another. This properly takes place
before the voyage insured begins : And the effect of the abandonment is to void the policy
either with or without a return of premium. 1. If the voyage insured be abandoned before
the risk have commenced, the policy is void, and, on the one hand, a return of premium may
be demanded ;¢ while, on the other, no claim can be maintained against the underwriter

insured, without having been informed by their broker
of the alteration, called at Morrison’s Haven ; and the
ship, after returning to her course, was overtaken by a
storm, and lost. The Court of Session sustained ac-
tion against the insurers, ¢ on the ground, that Morri-
¢son’s Haven was so near, that it could scarcely be
¢ called a deviation; and that the vessel actually re-
¢ turned into her proper course, where the underwriters
¢ had, in reality, suffered no detriment.’

In the House of Lords a different view was taken,
the House being of opinion, that there was here a wil-
ful deviation ; and although ships sailing on the voyage
have sometimes been allowed by the terms of a policy
underwritten at the same premium, to go into Mor-
rison’s Haven, that could not avail him, since no per-
mission was given here: that a wilful deviation from the
course of the voyage insured is, in all cases, a deter-
mination of the policy, it being immaterial from what
cause, or at what place, a subsequent loss happens;
for, from the moment of deviation, the underwriters
are discharged. Ervrior v. WiLsoN, 7. Brown’s Parl.
Cases, 459.

1 RoBERTSON against LAIrD, 16th November 1790
Fac. Coll. 295. (7099). An insurance was made from
Virginia to Rotterdam, with liberty to call at a port in
England. The owner wrote to the broker, that the
ship would probably be ordered to discharge at Hull,
instead of proceeding to Rotterdam; and desiring him
to get the policy indorsed with such a permission, if
agreed to. All the underwriters but one agreed. The
ship was cleared for Hull, and in going towards that
port, was lost. Laird, the non-concurring underwriter,
resisted a claim for the loss. The Judge-Admiral
decided against Laird. The Court of Session held
him liable, on the ground, ¢ that the expression in the
¢ policy should be construed to mean any port in Eng-
¢ land, at the discretion of the insured, or of the ship-
¢ master, which would not occasion an unreasonable
¢ deviation from the plan of the voyage; and there-
fore they refused the bill of suspension.

On an appeal to the House of Lords this judgment
was reversed, and the case remitted for discussion.
20th April 1791.

The cause was discussed before Lord Justice Clerk
M‘Queen, who held, ¢ that a voyage insured from Vir-
¢ ginia to Rotterdam, with liberty to call at a port in
¢ England, does only entitle the insured to call at such
¢ ports on the English coast as lie in the track of the
¢ voyage, but not at a port which is so much out of the
¢ natural -course of the voyage as Hull is;” and there-
fore he dismissed the action. The Court, in reviewing
this judgment, ¢ held the voyage to be entirely altered ;
“and therefore, that the policy was wacated.” 25th
June 1793 ; Fac. Coll, 142. (7100).

2 Dunror against ALLAN, 24th November 1785;
Fac. Coll. 371. (7097). Goods of Dunlop’s were insur-
ed from Clyde to St Christophers. There were also
on board goods belonging to other merchants. St
Christophers was found in possession of the enemy,
but under a capitulation which did not affect Mr Dun-
lop’s goods, while the others on board would imme-
diately have been seized. The master, therefore, car-
ried the whole to Antigua, intending to take the earliest
opportunity of sending Dunlop’s to St Christophers;
but, in the meanwhile, they were burned in the ware-
house. The Judge-Admiral and the Court of Session
held the insurance good.

5 LavABRE v. WiLson, Doug. 290. where Lord
Mansfield said,—¢ It is incumbent on the insured to
¢ pursue a voyage of necessity directly, and in the
¢ shortest and most expeditious manner.’

4 SuEDDAN and Company against LocAN, GILMORE
and Company, 17th July 1787; Fac. Coll. 520. (7098).

5 Marshall, p.198—206.

6 See Park, in his chapter on Return of Premium,
p- 562. et seq.

Alteration

before risk.
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for loss, though happening within a course common to both voyages.' 2. The express
determination to alter the voyage is conclusive, although it cannot strictly be said that the
new voyage is begun. For there is held to be a difference of risk in time, rapidity of
preparation, &c. perhaps inscrutable, but still important, attached to the specific voyage
determined on.* 3. As it is not a deviation where the master is forced by necessity to
change his course, neither is it an alteration or abandonment of the voyage insured, that a
material change has, by necessity, taken place in the intermediate voyage.* And, 4. It is
no proof of alteration that, amidst difficult circumstances, the master writes to know what
the opinion of the underwriters would be, if a certain course suggested by those difficulties

should be followed, and afterwards, at command of the charterers, proceeds.*

! CuNiNGHAM against TAskER, 16th February1816,
and House of Lords, 7th July 1819; 1. Bligh’s Cases,
87. Here Cuningham, expecting a ship from New-
foundland at Cadiz, wrote to his agents there to ballast
the ship with salt, and freight her to Clyde. The
French army having got possession of the salt-pans at
Cadiz, this could not be done ; and the agent wrote in
February that he would send the ship to Liverpool,
where they might get salt, which was necessary to be
sent to Newfoundland early in spring. On this a policy
was effected, at and from Cadiz to port of discharge in
St George’s Channel, including Clyde. The ship was
detained long, and the danger of farther delay, with
the retiring of the French from the salt-pans at Cadiz,
induced the agents to alter the voyage again, and send
the ship direct to Newfoundland. Notice was sent of
this, and that the captain had determined to return
direct to St John's. The letter conveying this intelli-
gence arrived the same day with another, informing
Cuningham that the ship had, while still at Cadiz, been

driven on shore in a storm, and burnt by the French.
Of the former letter no notice was taken by the insured, .

who applied to the underwriters for payment of the loss,
and received payment accordingly. The action was for
restitution of the money thus improperly obtained. In
the Court of Admiralty and Court of Session it was
held, that there was no abandonment of the voyage
insured. In the House of Lords the case was viewed
in a different light. The Lord Chancellor Eldon, on
occasion of first moving the judgment, intimated his
doubts of the judgment pronounced here, and said
that he wished to confer with a Judge whose atten-
tion had been much occupied with these subjects.
Afterwards, on delivering judgment, his Lordship stated
these points :—1. That the consent of the owners at
home was not necessary, the captain and agent abroad
having taken the arrangement on themselves, with
sanction of the owners. 2. That although the cargo
was still unloaded, and there was nothing to alter the
voyage but mere intention, this intention made a differ-
ence of risk, in respect to the preparation for the voy-
age: And, 8. That the letter intimating the defermi-
nation to change, was an abandonment of the voyage ;
and that in thisthe highest authority in Westminster Hall
concurred with him. So the judgment was reversed.

¢ See the above case. See also LAMBERT v. Lip-
piARD, 5. Taunt. 480,

3 DriscoL v. PassmMoRrg, 1. Bos. and Pull. 200.
Here a ship was bound on a voyage from Lisbon to
Madeira, from Madeira to Saffi on the African coast,
in ballast, and thence back to Lisbon with wheat. An
insurance was effected on the previous parts of the voy-
age. The disputed insurance was on freight from Saff
to Lisbon. This had been effected with difficulty, on
account of the distance of time for commencement of
the risk ; but on a representation of the ship being at
Madeira, and about to proceed on her voyage, it was
done. At Madeira all the crew deserted but two, on
a report of Moorish cruisers off Saffi, and refused to
rejoin the ship, unless the master would proceed to
Lisbon. Compelled to do this, the charterers insisted
on his going thence to Saffi, which he did, and was
captured on his return from Saffi to Lisbon. A special
jury gave a verdict against the underwriters. But the
case being new, it underwent a great deal of discussion
in the Court of Common Pleas, when the verdict was
held good. The judgment proceeded on three grounds :
—1. That this was a voyage from Saffi to Lisbon. - 2.
That the commencement was speculative, and execu-
tory, upon a representation of the intermediate course
of the ship. . 8. That the representation was true at the
time, though the course was altered by subsequent
events. And, 4. That the alteration being from ne-
cessity, and so justifiable, the voyage insured was not
abandoned, but truly entered upon, in the course of
which the ship was lost.

MaxwELL against BrRoww, 14th May 1822; 1.
Shaw, 403. ; reversed, 15th June 1824.

4 DriscoL v. Bovir, 1. Bos. and Pull. 818, This
was an insurance on the round voyage mentioned in the
above case, from Lisbon to Madeira, from Madeira
to Saffi, from Saffi to Lisbon. The only difference
except in the policy was, that, while at Lisbon, the
master wrote to the broker that he was waiting the
resolution of the charterers, and wishing to know if it
would be agreeable to the underwriters that the ship
should proceed to complete her voyage. . The broker
wrote that he thought the policy at an end, and had
effected a new one on the voyage from Saffi to Lisbon. .
The Court approved of a verdict for the insured.
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CONCLUSION OF MARITIME CONTRACTS. 625

While this sheet is passing through the press, a case has come under my notice, which
it may be important to observe as affecting the doctrine of the termination of the voyage ;
(see supra, p. 606.) It relates to the description of ¢ a port;” the Court having held a
slﬁipping place, not protected by any artificial works, to be a port within the meaning of
the term.’

CHAPTER V.
OF CONTRACTS OF INSURANCE AGAINST FIRE, AND UPON LIVES.

- Tae great principles which rule maritime insurance are applicable also to insurances
against fire ; and on lives; intended to provide against the accidents to which property on
shore, or human life, is subject. In the security against those accidents, most important
interests in a pecuniary point of view may be involved. T

§ 1. INSURANCE AGAINST FIRE.

This is a contract by which, in consideration of a premium, the underwriter undertakes
to indemnify the insured against all losses in his house, warehouse, goods, or stock, by
means of accidental fire, within a limited period.

This contract, like that of sea insurance, requires a written policy. But circumstances
may occur, out of which an engagement may be inferred, sufficient to sustain an action
for completing the insurance.”

The claims which may be grounded on this contract arise chiefly on the part of the
insured against the underwriters; for the premium is commonly paid by advance, the
transaction not being managed, as marine insurances, by brokers standing as middlemen
between the parties, but directly between the insured and the insurance company or
underwriters.

The points of importance to be discussed on occasion of a claim by the insured are,
—1. The interest ; 2. The nature of the loss insured against; 3. The warranties and
representation ; and, 4. The adjustment of the loss.

I. InTEREST.—Policies of insurance without interest, which are, in marine insurance,
objectionable chiefly as a species of gaming, are, in fire insurance, extremely dangerous,
and most anxiously guarded against, as holding out temptation to wilful fire-raising, which
necessarily is attended with peril of the most deplorable kind to the whole neighbour-
hood. = At common law, therefore, they are exceptionable; and they are also pro-

1 Sga INsuraNce CoMPANY against GAvIN, 3d  made to the North British to take the rest of the risk.
March 1827 ; 5. Shaw and Dunlop, 525. They consented ; and were to be regulated as to the
premium by the Pheenix; and the insurance was in

2 CrRrisTIE against NorTH BRriTIsH INSURANCE
CoMPANY, 10th February 1825 ; 3. Shaw and Dunlop,
519. Here an insurance of a wire-mill was proposed
to the Pheenix Insurance Company. They were will-
ing to take half the risk, but uncertain what premium
to propose; and, in the meanwhile, a proposal was

VOL. I.

the meanwhile to be held as good. No premium was
fixed by the Pheenix when the mill was burnt. The
Pheenix paid their loss: The North British refused ;
and the Court of Session held, that there being no
premium fixed, there was no contract.

4K
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626 OF INSURANCE AGAINST FIRE.

hibited by the general words of the statute of the late King.' It is not, however,
strictly necessary, in order to constitute an insurable interest, that the insured should
hold the absolute property of the effects insured. A creditor may have a policy on the
house or goods of his debtor, over which he holds a security : A trustee or agent having
the custody of goods for sale on commission, may in§ure them ; provided the nature
of the property be distinctly specified, and that all the insurances, taken together, upon
the same property, shall not exceed the full value of it.

ILI. Or tHE Risks aND Losses INSURED AcaINsT.—These are all ¢ losses or damage
¢ by fire’ during the term of the policy, to the houses, buildings, furniture, or mer-
chandise insured.

1. There must be actual fire or ignition to entitle the insured to recover; and it is not
sufficient that there has been a great and injurious increase of heat, while nothing has
taken fire which ought not to be on fire.* ’

2. In general, there is in the policy an exception of fire occasioned ¢ by invasion,
¢ foreign enemy, or any military or usurped power whatsoever ;* and in some there is a
farther exception of ¢riot, tumult, and civil commotion.” Under these exceptions, it
was decided in England,—1. That houses set on fire by a mob assembled riotously on
account of the high prices of provisions, were not under the exception of usurped power,.
which could mean only foreign invasion or internal rébellion, when armies are drawn up
against each other; when the laws are silent; and when the firing of towns becomes
unavoidable.? 2. That under the words ¢ civil commotion,” such burning of houses as
took place in 1780 by the Popish mob is comprehended, so as to free the underwriters.*

3. The loss must be a loss within the policy. These policies are on time; and
it is commonly provided, that the party applying shall make a deposit for the policy,
stamp-duty, and mark, and shall Fay the premium to the next quarter-day, and from
thence for a year more ; that the future payments shall be paid annually, within fifteen
days from the day limited in the policy; and that no insurance shall take place till the
premiums be actually paid by the insured or his agent. These conditions are expressed in
the proposals, (which are held to make part of the contract) ; while, in the policy, the day
at which the insurance begins, and the day to which it is to continue, are set down, and
so from year to year, so long as the insured shall duly pay, and the insurers shall accept
the premium. It would seem,—1. That the insurance commences from the moment of
depositing in terms of the articles. 2. That there would be no insurance, though an

application had been made and agreed to, unless the stipulated deposit had been made.’.

3. That the being allowed credit with the agent of the insurance company, who, again,

! 14. Geo. I1L c. 48. by which, 1. No policy of in-

surance is valid, where the person for whose use it is  found.

for the defendant, which the jury, with great reluctance, *

made has no interest in the event; 2. No policy shall
be valid, without inserting the name of the insured ; and,
8. No greater sum shall be recovered than the amount
of the interest of the insured.

¢ AvustIN v. Drewn, 1816 4, Camp. 360. Here
a sugarhouse was insured, in which, for the purposes
of the manufacture, heat was communicated to each of
the several storeys, eight in number, by a chimney,
forming. nearly one side of the house, at the top of
which there was a register. The neglect to open this
register, on one occasion, caused an excessive heat,
which blackened the walls, but did no damage, ex-
cept by injuring the sugar in different states of prepa-
ration. Lord Chief-Justice Gibbs directed a verdict
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On a motion for a new trial, the Chief-Justice said,
the damage was occasioned by the unskilful manage-
ment of the machinery, and not by any of those acci-
dents from which the defendants intended to indemnify
the plaintiffs ; and Lord Chief-Justice Dallas said, there
was nothing on fire which ought not to have been on
fire ; and the loss was occasioned by carelessness of the
plaintiffs. 2. Marsh. 130.

5 DrINKWATER ». THE LoNDON AsSURANCE, 2.
Wils. 863. Park, 654. Marshall, 792.

4 LaNGDALE v. Masson, Park, 657. Marshall, 793.

5 See above, p. 625. CHRISTIE's case, Note 2.
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in his relation to the company, debits himself with the premium as if received, would be
equivalent to payment of the premium, so as to make the insurance effectual. 4. That
the policy remains in force during the fifteen days. But, 5. That if the fifteen days
be allowed to expire without a renewal of the term, by payment of the premium, the
insurers will not be liable.!

4. The insurers are liable, not only for loss by burning, but for all damage and injury,
and reasonable charges attending the removal of articles, though never touched by the
fire.

5. It is a more difficult question, whether the insurers are liable for the loss of rent, by
the destruction of a house tenanted at a rent payable to the insured ? or for the rent neces-
sary to be paid for a dwelling-house to supply the place of that of which the fire has
deprived the insured? I insure my house and furniture, for example, at L.2000, and
perhaps no more than L.1500 has been lost by physical destruction: But I must pay
L.100 for a house to live in until my house is repaired; and this is as manifestly a
loss occasioned by the fire as the destruction of my furniture: Am I entitled then, in
estimating my loss, to add to the 1.1500 the rent of an intermediate residence? Or my
house is let to a tenant who pays me L.100 of rent; am I entitled to reckon the loss of
rent as a part of the amount of my claim? There seems to be reason for including these
articles in either case; either by estimating the subject lost, as a subject bearing a certain
rent to the insurer ; or by setting a substantive value on the rent as lost.

III. WarranTY AND REPRESENTATION.—It Was in a case of insurance against fire that
the doctrine of warranties, as contradistinguished from representation, was laid down in the
House of Lords, as already referred to.* A warranty is part of the contract, and if not
true, whether material or not, there is no insurance: a representation must be complied
with, if material ; if immaterial, that may be inquired into and shewn.

1. Warranty.—The description of different classes of property according to the risk,
as contained in the proposals, form the subject of an implied warranty on the part of the
insured. Where the property is given up as corresponding with the description of a
particular class of property, and it truly does not so correspond, the policy is void.?

2. Representation.—In this, as in every case of insurance, there must be the most per-
fect fairness in disclosing every circumstance material to the risk : And even the reasonable
grounds of apprehension on the part of the insured must be stated.*

IV. Or Serrrine anp ApjustiNg Losses.—The loss by fire is scarcely ever a total
loss, and the valuation in the policy is rather the fixing of a maximum, beyond which the
underwriters are not to be,liable, than the conclusive ascertainment of the value to be

1 TARLETON v. STANIFORTH, 5. Term. Rep. 695.
Affirmed in Exchequer Chamber, 1. Bos. and Pull. 470.
See also SELwWIN v. JAMES, 6. East, 571.

2 See above, p. 616.

5 NewcasTLE FIRE INsurANCE CoMPANY against
MacMorrax and Company, July 1815, House of
Lords; 3. Dow, 255. See above, p. 616.

4 Bure v. TurNER, 1815; 6. Taunt. 338. Here
the plaintiff, applying for insurance, had two ware-
houses at Heligoland, one of them separated by another
building from a boat-builder’s workshop, in which
fire broke out at seven in the evening of 11th July.
The fire was apparently extinguished almost imme-
diately ; but, for precaution, the plaintiff, who was a
magistrate, had a watch set all night. In the evening,

after the fire was thought to be extinguished, the plain-
tiff wrote to London for a three months’ insurance of
L. 400 on the warehouse near the boat-builder’s, and
L.3500 on coffee lodged there. The mail was shut;
but the master of the packet took the letter to Cux-
haven, and there put it into the post-office. The in-
surance was effected, without any disclosure of what
had happened. Early in the morning of the 13th, (the
second day after), a fire again broke out in the boat-
builder’s. The case was tried at Guildhall, before Lord
Chief-Justice Gibbs, when the jury, acquitting the
plaintiff of fraud or dishonest design, held, that the
circumstance of the fire on the 11th ought to have
been communicated to the underwriters, who, without
this information, did not engage on fair grounds with
the plaintiff: and, accordingly, they gave verdict for
the defendant; and the Court of Common Pleas re-
fused a rule for a new trial.
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628 OF INSURANCE AGAINST FIRE.

replaced. On the occasion of every fire, accordingly, there is an inquiry into the amount
of the loss, the insured being bound to give the most satisfactory proofs they can be
expected to possess, of the true amount of the injury. By the printed proposals he is
generally required,—1. To give immediate notice of the fire. 2. To deliver in as parti-
cular an account of his loss as the case will admit, and to make proof thereof by his oath
or affirmation, by books of accounts, and such vouchers as remain. 3. To produce a cer-
tificate by ministers and church-wardens, and other respectable persons, of the character
and circumstances of the sufferer, and their belief that the damage stated has been suffered.
by him. These precautions are all good and expedient; and it is a matter in which the
public is very materially interested, to repress the temptation to this most dangerous sort
of fraud. But, at the same time, it does not seem to be law in Scotland, that these
are all absolute conditions precedent to the recovery of a loss by fire, so as to have the
effect of enabling persons hostilely disposed towards the insured to extinguish his claim
for loss. Some ministers or elders might be unwilling, for a violent Dissenter or a Jew,
to give testimony to character; or to swear to their credibility respecting a matter of
which personally they can know nothing. That the want of those compurgators will raise
an unfavourable presumption against the insured is true; so as to require stronger proofs
than might otherwise have been sufficient: And this is a legitimate extent to which to
carry the condition. But it will at least require exceedingly strong words to make the
want of the certificate a discharge of the claim,” or to entitle one who has the premium
in his pocket to refuse to pay a loss which has fairly taken place.

In a total loss in marine policies, we have seen that there is an abandonment of what
may chance to be saved.* In a loss by fire, the settlement is always on the principle of a
particular average. Evidence is to be given of the amount of the loss in this case, as well
as in a case of partial loss ; and the amount of that loss, as nearly .as it can be ascertained,
is to be paid, without abandonment of what may have been saved from the fire. Thus, a

house is entirely burnt down, and nothing left but the materials of the walls, and the area’

on which it stood ; or, if it be a house of one floor, in a large tenement, nothing is left but
the mere right of building a storey in any tenement to be erected on the site of that which
is burnt. 'These do not belong to the insurer, nor is the insured bound to abandon them.
The loss is estimated on the destructible parts; or the whole value of the house, as it
would have sold in the market, is taken, deducting the value of the area, or of the jus
queesitum to a share in the building of a new tenement.

The loss is generally settled by arbitration, and a clause of reference is inserted in many
policies. If such reference is carried into effect, the referees will proceed, on such evi-
dence as may be laid before them, to settle the loss; including, as it would seem, such
loss as directly arises from the fire, although not occasioned by the touch of fire ; reckon-
ing, for example, the loss of rents, either by estimating the destruction of the house, as the
loss of a subject bearing a certain rent, or adding substantively the rent forfeited as an
article of loss.?

! Yet it was so held at law, in OLpaAM v. BEWICK,
2. H. Black. 577. Note, where it was said, the minister
of the parish resided out of the parish, and was wholly
unacquainted with the character and circumstances of
the insured.

Again, the same judgment was given in ROUTLEDGE
v. Burrer, 1. H. Black. 254.

And, lastly, in a very strong case, where the mi-
nister and churchwardens improperly refused to sign
the certificate, this point has been held as settled.

Woop v. WorstEy, 2. H. Black. 574. 6. Term. Rep.
710. It may be observed, that the opinions of Lord
Loughborough, Mr Justice Buller, and Mr Justice
Rooke, were against the judgment. Lord Kenyon,
and Heath, Ashhurst, Grose, and Lawrence, Justices,
were in support of it.

2 See above, p. 607.
3 See above, p.627.
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The subject may be insured in several offices. This must be stated by indorsement on
the policy, and, in case of loss, the offices pay proportionally.

Policies of sea insurance are assignable ; but the peculiarity of a fire insurance, the temp-
tations to fraud, the reliance in some degree on the character of the insured, infuse some-
thing more of the nature of delectus persona into this contract. In England, by the rule
of the common law, strengthened by this sort of consideration, a policy of fire insurance
is not assignable ; and where, by the terms of the contract, it is made transferable under
certain conditions, or with certain formalities, these must be strictly complied with." In
equity, such a policy is assignable, provided the subject-matter of the insurance be also
assigned.”

In Scotland, every pecuniary obligation is assignable ; and there is scarcely such a pecu-
liarity in this contract of insurance against fire, as to deny to an assignee the benefit of the
policy, unless by the terms of the policy, or of the proposals, (which are a part of the
contract), the power of assignment is put under particular restraints. In the city of
Edinburgh there was erected, about a century ago, a company for friendly insurance
against fire, consisting of a number of private contributors, who agreed to insure each
other. The insurance was not personal, like the modern fire insurance, but the interest,
and stock, and benefit, were inseparably annexed to the houses insured as long as the con-
tribution was continued. This sort of insurance, and the right to the share in the society,
is transferred with the house ; and the value of the stock at last rose so high, that it has
long made a considerable addition to the right of property, and as such is paid for in
bargains and sales.

On bankruptcy, there can be no doubt that the creditors will be entitled to the full

benefit of the policy, provided the premium has been duly paid up.
§ 2. INSURANCE ON LIFE.

The uses of a life insurance are various. They are frequently made a part of the creditors’
security in loans of money ; but the usual purpose is to provide a fund for creditors, or
for a family, in case of death. By this contract, the insurer, for a certain premium
paid in gross, or periodically, undertakes to pay a certain sum, or an annuity, upon the
death of a person whose life is to be insured. '

The important points are,—1. The interest; 2. The warranty; 8. The risks; and,
4. The settling of the loss.

1. INTEREST.—A man may not only insure his own life, for the benefit of heirs or
creditors, and assign the benefit of this insurance to others having thus or otherwise an'
interest in his life; but he may insure the life of another, in which he may be interested.
By statute, no insurance on lives can be made without an interest in the life ;3 and the
sum to be recovered is restrained to the amount or value of the interest. A creditor has
an insurable interest in his debtor’s life, not if the debt be a gaming debt,* but if it be a
fair and legitimate debt.’

It has been said, that where a creditor has opened a policy on his debtor’s life, the in-
terest appears to vanish in proportion to the collateral securities by which the debt may

1 LyncH » DALzELL, 3. Brown’s Parliamentary 5 14. Geo. Il ¢.48. §1,2, 3.

Cases, 497. SappLers CoMpPANY v. BaDCoCK, 2.
Atk. 554. 4 DwykRr v. Ep1g, Park, 639. Marshall, 778.

2 See Marshall, p. 800. 5 AxpERsoN v. Epig, Park, 640. Marshall, 776.
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630 OF INSURANCE ON LIFE.
be fortified." This seems very questionable. So long as a creditor has not received pay-
ment, he is entitled to hold by all his securities, each as covering the whole debt ; and
where an insurance forms one of those securities, he is interested to the extent of the
whole debt, although he may have the means of obtaining payment by following another
course of proceeding, and taking his remedy upon another security. The case which
Mr Serjeant Marshall has quoted as an exemplification and proof of his doctrine, does not
appear to go so far; and to be more correctly stated by Mr Justice Park, as establish-
ing only, ¢ that after the death of the debtor, if his executors pay the debt, the creditor
¢ cannot afterwards recover upon the policy, although the debtor died insolvent, and the
¢ executors were furnished with the means of payment from another quarter than the
¢ estate of their testator.’* In that case, the interest had, indeed, expired by the extinc-
tion of the debt ;3 but while the debt subsists, no plea of want of interest seems pleadable ;
otherwise, in every case, there would be an inquiry into the amount and value of the col-
lateral securities, or even of the dividend to be drawn from the estate of the debtor.
There seems never to have been any doubt that this sort of policy is assignable ; and,
indeed, without such power, the insurance on lives would lose half its usefulness. Where
the debtor himself has opened a policy on his life, and assigned it in security, there can be
no ground for pleading the extinction of the policy by the payment of the debt: For the
benefit of the insurance belongs to him whose life 1s insured, after the burden of the
security is extinguished ; and he may make it the means of credit on another occasion, or
dispose of it by settlement or otherwise. Insurances of this sort, differently from all
other insurance, become more valuable the longer they subsist ; because the life is running
out, and the premium of a new insurance would, of course, be higher. The reversionary

right of the policy, after it has served its purpose as a security, is therefore valuable.*

1 Marshall, 777.
2 Park, 641.

5 GoDSALL v. BoLpERO, 9. East, 72.  This was an
action by the coachmaker of the late Mr Pitt, who, in
security of a debt of L.500 due by him, held a policy
of insurance on his life. ~“The material plea in defence
was, that after Mr Pitt’s death, and before the exhibit-
ing of the plaintiff’s bill, the debt due to the plain-
tiffs was paid to them by the executors of Mr Pitt’s
will.  On the trial it appeared, that Mr Pitt died in-
solvent; and that the debt was afterwards paid out of
the money allowed by Parliament for payment of his
debts. Lord Ellenborough delivered the judgment of
the Court :—¢ This was an action of debt on a policy
¢ of insurance on the life of the late Mr Pitt, effected
¢ by the plaintiffs, who were creditors of Mr Pitt for
¢ the sum of L.500. The defendants were directors of
¢ the Pelican Life Insurance Company, with whom
¢ that insurance was effected.” (His Lordship, after
stating the pleadings and the case, proceeded),—
¢ This assurance, as every other to which the law gives
¢ effect, (with the exceptions only contained in the
¢ second and third sections of the statute 19, Geo. II.
¢c. 87.), is in its nature a contract of indemnity, as
¢ distinguished from a contract by way of gaming or
¢ wagering. The interest which the plaintiffs had in
¢ the life of Mr Pitt, was that of creditors, and the pro-
¢ bability of loss which resulted from his death. The
¢ event, against which the indemnity was sought by this
¢ assurance, was substantially the expected consequence
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¢ of his death, asaffecting the interest of theseindividuals
¢ assured, in the loss of their debt. This action is in
¢ point of law founded on a supposed damnification of
¢ the plaintiff, occasioned by his death, existing, and
¢ continuing to exist at the time of the action brought :
“and being so founded, it follows of course, that if,
¢ before the action was brought, the damage, which
¢ was at first supposed likely to result to the creditors
¢ from the death of Mr Pitt, were wholly obviated and
¢ prevented by the payment of his debt to them, the

+ foundation of any action on their part, on the ground

¢ of such insurance, fails. And it is no objection to
¢ this answer, that the fund out of which their debt was
¢ paid, did not (as was the case in the present instance)
¢ originally belong to the executors, as part of the
¢ assets of the deceased ; for though it were derived
¢ aliunde, the debt of the testator was equally satisfied
¢ by them thereout ; and the damnification of the credi-
¢ tors, in respect of which their action upon the assur-
¢ance contract is' alone maintainable, was fully ob-
¢ viated before their action was brought. This is agree-
¢ able to the doctrine of Lord Mansfield in Hamilton
¢v. Mendes, 2.Burr.1210. Upon this ground, there-
¢ fore, that the plaintiffs had in this case no subsisting
¢ cause of action in point of law, in respect of their
¢ contract, regarding it as a contract of indemnity at
¢ the time of the action brought, we are of opinion, that
¢ a verdict must be entered for the defendants on the
¢ first and third pleas, notwithstanding the finding in
¢ favour of the plaintiffs on the second plea.’

4 See above, p. 108.
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The assignment in sequestration, or under a commission of bankruptcy, carries a policy
of life insurance ; and if the debtor has secretly disposed of it after his bankruptcy, the
person to whom it has been assigned will be bound to return any money drawn under it
for the use of the creditors.’ :

In assigning a policy for the benefit of wife or children, the policy itself is comparatively
nothing towards their security, without continued and regular payment of the premium.
While the insured continues solvent, the premiums may lawfully be paid by him; but the
benefit of the policy may be affected materially by insolvency, since the premiums paid
by him subsequently may be held as alienations to the prejudice of creditors.

2. Warranty.—The insured is bound, as by a warranty, to the truth of the represen-
tation of the age and state of health contained in the declaration made previous to the
policy being issued ; which is always referred to in the policy, and which is to be taken
as a part of it. In this declaration it is stated, that he whose life is to be insured, ¢ has
¢ no disorder tending to the shortening of life ;’ but this does not imply that he is free from
all complaints, provided he be in a reasonably good state of health, in so far as belongs to
the ealculation of his probable existence, so that his life is fairly insurable on the common
terms.* Nor does it seem to be sufficient evidence of the tendency of the disorder to
shorten life, that the person had it at a former period, and afterwards died of it, if free
from disease at the time of insuring.’

3. Tue Risk.—In almost every life policy there are several exceptions, some of them
applicable to all cases ; others to the case of insurance of one’s own life. The exceptions
are,—1. Death abroad or at sea. 2. Entering into naval or military service without the
previous consent of the company. 3. Death by suicide. 4. Death by duelling. 5. Death
by the hand of justice. The three last are not understood to be excepted where the

insurance is on another’s life.
4. ApjustmENT.—This is always a total loss, and the full sum insured must be paid.

CHAPTER VL
OF CLAIMS BY WIVES AND CHILDREN.
Or all the claims which arise on occasion of bankruptcy, those of the wife and children
are the most distressing. Not only where those provisions are left to the disposition of

the law, but even where the most anxious solicitude has been shewn, by special contract,

1 ScHONDLER v. WACE, 1. Camp. 487. Here the Ross had been wounded in the loins, which occasioned
bankrupt held a policy on his own life, which, after  a partial Palsy, and this was not mentioned. He died

bankruptcy, he sold to Wace for a lottery ticket. He
died, and Wace received the sum insured. The as-
signees under the commission brought an action for
money had and received; and Lord Ellenborough
told the jury, that this was a possibility of benefit to
which the assignees were entitled, as part of the effects
of the bankrupt: the defendant having a right, how-
ever, to deduct so much as the plaintiffs must have laid
out in the payment of arrears, &c. had the policy been
regularly delivered up by the bankrupt. Verdict ac-
cordingly.

2 Ross v. BRapsuaw, 1. Black. 812. Sir James
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of a malignant fever. Medical men swore that his
wound could have no sort of connexion with his death ;
and that his wound, and its consequences, could have no
effect in shortening life. Under the direction of Lord
Mansfield, a verdict was given-against the insurers.

WiLLis v. PooLk, Park, 650.; Marsh. 771.; where
the same judgment was given in a case of spasms and
cramps.

5 WATsON v. MAINWARING, 4. Taunt. 763. The
complaint here was in the bowels. The jury found it
neither organic nor excessive, and gave verdict for the
insured.
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632 OF MARRIAGE CONTRACTS AND BONDS OF PROVISION.
to protect the wife and children from the extravagance of the husband and father, or
from the risks of his trade, the law frequently refuses to recognize the claim of those
persons, even so far as to acknowledge them as creditors. It is therefore an interesting
inquiry, what are the circumstances under which a wife or children may claim in bank-
ruptcy ? In this inquiry, after a short introductory view of the legal rights of wives
and children, it may be proper to consider,—1. How far wives or children are entitled, on
the ground of those legal provisions, to claim as creditors. 2. The claims of wives and
children under special contract and obligation.

Marriace has in contemplation the rights of three several parties—the husband, the
wife, and the children; and the first effect of it is to raise a community in all things of
present use, which are formed into a common fund, under the husband’s administration,
for the use of the family during the marriage, and for rateable division on its dissolution.
The husband’s right of administration is so uncontrolled, that he may be called not im-
properly the dominus or proprietor of this common fund, while the marriage subsists.
His acquisitions augment the fund, his debts diminish it ; and the benefit which the wife
and children derive from the one operation, is counterbalanced by what they suffer from
the other. The communio bonorum comprehends moveables ; bonds personal in parti-
cular circumstances; and, generally, the whole personal estate, with two exceptions :—
First, Of such effects as have been given to the wife, expressly excluding the jus mariti ;
and, Secondly, Of paraphernalia, in regard to which the jus mariti is by implication ex-
cluded. .

The respective shares of the common stock contributed by the husband and wife return,
on the dissolution of the marriage, to them or their representatives, if the marriage has
been dissolved within year and day, and without a living child.'

If the marriage have subsisted during year and day, or if a living child have been
produced, the common fund, from whatever source derived, is divided into two or into
three shares, as children exist or not at the dissolution of the marriage.

The Jus Revicrz is the wife’s share of the goods in communion. Besides the parapher-
nalia, and such effects or monies as may be secured exclusively to the wife, this right ex-
tends to half of the common stock, if there be no children alive at the dissolution of the
marriage ; to one-third, if there be children. To this share the wife is entitled, although
she should also have a conventional provision from her husband, provi<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>