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I N § T I T U T E

LAW ofr SCOTULAND.

B O O K IIIL

T I T. L

Of Obligations and Contracts in gencral,. and of Contra&s to be
perfected re,

HE general method propofed to be obferved in this inftitute was, to
treat, firff, Of perfons; 2dly, Of things or rights; and, 3dly, Of
acions. The law of perfons hath been handled in the firft book ;

and that of heritable rights in the fecond. Moveable rights fall now to be
explained, the do&rine of which depends chiefly on obligations.

2. An obligation may be defined in our law, as it was by the Roman, A
legal tie, by which one is bound to pay or perform {omething to another.
The debtor in the obligation is commonly called with wus the obligant, or
granter ; and the creditor, the receiver, or grantee. Inthe Englifth law, the
debtor gets the name of the obligee ; -and the creditor, of the obligor. Every
obligation on the debtor implies an oppofite right in the creditor, who 1s
intitled to demand performance ; fo that what is an obligation or burden
in regard of the one, is a right with refpec to the other. From the above
definition, the eflential difference may be perceived between rights that af-
fet a fubje itfelf, which are called rea/, and thofe which are founded in
obligation, or as they are generally ftyled, perfonal. A real right, or jus in
re, whether of property, or of an inferior kind, as fervitude, intitles the
perfon vefted with it to poflefs the fubject as his own ; or if it be poflefled
by another, to demand it from the pofleflor, in confequence of the right
which he hath in the fubje& itfelf : whereas the creditor in a perfonal right
or obligation has only a jus ad rem, or a right of action, againit the dcbtor
or his reprefentatives, by which they may be compelled to fulfil that obli-
gation, but without any right in the fubjec, which the debtor is obliged to
transfer to him.

3. It is faid in the definition, to pay or perform. The firft, to pay, re-

Vour. IL
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lates properly to fubjeés which the debtor is bound to deliver to the credi~
tor; and is reftricted, in the common ufe of the word, to fums of money.
The other alternative, to perform, inclades all articles to which a debtor
_ may be obliged, confifting in fact; as an obligation to do, or to procure
fomething to be done, in favour of the creditor; ex. gr. an obligation to
grant a conveyance, a leafe, &c. or to procure one ‘to be granted by an-
other.  One cannot oblige himfelf, but by a prefent a¢t of the will, confer-
ring upon another a right to demand performance. A bare refolution,
thercfore, or purpofe, to be obliged, infers no obligation : for a refolution,
though it be an aét of the will, is only with itfelf, which can have no ope-
ration in favour of others ; and confequently may be altered at the plea-
fure of the refolver, Feb. 27. 1673, Kimcad.

4. The divifion of obligations, ftated by civilians, into merely natural,
merely civil, and mixed, is alfo applicable to the law of Scotland. Obhga-
tions merely natural, are thofe by which one perfon is bound to another,
by the law of nature, or equity only ; but which pofitive law does not fup—
port by any action that may render them effeGtual. Such obligations arife
either, fir/?, From the nature of the a¢ or writing by which the debtor is
bound. Thus one who binds himfelf by writing to pay or perform, is
naturally bound to fulfil his engagement, though the written obligation
ihould be civilly null for want of fome legal folemnity. 2d/y, Natural ob-
ligations may arife from the condition of the perfon obliged. Thus pa-
rents are brought under a natural obligation to provide their children in
reafonable patrimonies, though they cannot be compelled to it by the civil
judge; a woman is, on her widowhood, naturally bound to fulfil the obli-
gations under which fhe had laid herfelf Jtante matrimonio, though no' action
lies againft her for performance; and, in like manner, a minor pubes who
binds himfelf without the confent of his curators, though the law declares
his obligation void, ftands naturally bound by it if no fraud or violence
has been ufed againft him by the creditor. This Kind had, by the Roman
law, all the effects of full obligations, except the right of producmg an ac
tion. Hence a debtor in a full obligation, who was creditor to the fame
perfon in a natural one, might compenfate the one debt with the other, /. 6.
De compenf.; and a debtor in a natural obligation, who had difcharged it by
payment, could not again recover it by a condictio indebiti, I. 13. De condict.
wnd.; . 10, De obl. et ac?. Hence alfo a cautioner might be mterpofcd in
natural obligations, who would be effectually bound by his cautionary en-
gagement, though 'the principal debtor could not be fued, 6. §2. /7.
De fidej. The effe@ts given, by the ufage of Scotland, to natural obhga—
tions, fhall be explained under their proper heads.

5. An obligation merely civil, is that tie of pofitive law by which one is
bound without any foundation in equity ;- and confequently the acion
which it produces, may be rendered ineffetual by a perpetual exception in
equity. Thus an ation upon an obligation extorted wv: aut metu, being
founded only in the fubtlety of law, may be elided by the remedy of an
exception or reduction.— Mixed obligations are thofe which, at the fame
time that they are grounded in equity, have the fupport of the civil fanc-
tion, which authorifes attions for enforcing their performance ; and they
get that name, becaufe they are not founded barely in natural law, but are
confirmed by pofitive. Thefe full or perfect obligations are the only pro-
per ones ; for in ftri¢t {fpeech he alone is debtor, a quo invito aliquid exigi po-
teft.

/6. Obligations are either pure, or to a certain day, or conditional. Ob-
ligations are called pure, to which neither day nor condition is adjeéted :
and debts of this kind may be exaGted immediately, /. 41. § 1. De verb, obl. ;

for
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for in an obligation entered into fimply, without the incumbrance
of any future condition, or future day of performance, the debtor is
obliged to immediate performance; and the creditor, who is not limited,
may demand it when he pleafes. Obligations in diem, or as they are
fometimes called, ex die; [. 44. De obl. et act. are thofe in which the
performance is deferred to a determinate day. In this kind, dies flatim cedit,
Jed non wemit, d. I 44.5 1 213. pr. De werb. fignif.: or, in other words, a
debt becomes properly due from the very date of the obligation, becaufe it
is certain that the day will exift ; but its effet or execution is fufpended till
the day be elapfed. A conditional obligation, or an obligation granted un-
der a condition the exiftence of which is uncertain, has no obligatory
force till the condition be purified ; becaufe it is in that event only that the
party declares his intention to be bound, and confequently no proper debt
arifes againft him till it aGtually exift; fo that the condition of an uncer-
tain event {ufpends, notonly the execution of the obligation, but the obli-
gation itfelf. Upon this ground an obligation granted to a wife, the con-
dition of which did not exift till after the diffolution of the marriage by her
death, was adjudged not to fall under the jus mariti, Fount. Dec. 18. 1694,
Fotheringbam, becaufe the hufband’s right ceafed before it could be faid
that a debt became truly due: Such obligation is therefore faid in the Ro-
man law to create only the hope of a debt. Yet the granter is in fo far obli-
ged, that he hath no right to revoke or withdraw that hope from the credi-
tor which he had once given him : and hence diligence is competent to cre-
ditors in conditional debts, and they tranfmit their right to their heirs, in
cafe they thould die before the exiftence of the condition, § 4. fnff. De werb.
abl. ' ’

. 7. An obligation to which a day is adjected that may poflibly never
exift, though in the form of words it be an ébligation i diem, is truly con-
ditional, /. 21. pr. Quand. dies leg.; becaufe all uncertain events are of the
nature of conditions. Thus, if a father fhould grant a bond of provifion
to his child payable at his age of fixteen years, the obligation, becaufe it is
uncertain whether the term of payment fthall ever exift, implies a condi~
tion that the child fo provided fhall live to that term ; and confequently, if
the child fhould die before fixteen, the provifion falls, Feb. 16. 1677, Bel-
feches.  Articles which one of the parties to an obligation or contraé under-
takes to perform, though they fhould be conceived in the ftyle of provifions,
are moft improperly called conditions. A provifion, ex. gr. in a leafe, that
the leflee fhould inclofe his grounds within a certain time, though in the
form of words a condition or provifion, is truly one of the obligations he
enters into by the.contra@, the non-performance of which is fo far from
fufpending the diligence competent to the landlord, that it is itfelf a ground
of diligence. The different nature of the conditions that may be adjeGed
to obligations, will be explained below, ¢. 3. §85.

8. An obligation may be eflectually conftituted in favour of third par-
ties, though they thould be not only abfent, but ignorant of the granting
of it; and even in favour of children yet to be born ; in which laft cafe it
is in effe® conditional, being fufpended till the birth of the child. Obli-
gations granted /ub modo, or for certain ufes or purpofes, are not, like con-
ditional ones, fufpended until performance by the creditors in them ; for
their obvious meaning is, that the creditors fhall firft get the right, and af-
terwards perform the granter’s will, L 41. pr. De contr. emp.

9. It is univerfally affirmed by the Roman lawyers, that all proper obli-
gations muft be grounded on fome anterior caufe, either, firf?, exprefs con-
tract ; 2dly, fomething refembling a contra&; or, in other words, fome
deed which creates an obligation without exprefs covenant; 3dJy, delin-
quency ; or, 4thly, fome fact refembling delinquency. But this divifion of

Vou. IL s M obligations

e



erskines large volume_combined.QXD_institute of the Iaw%)ﬂmm 14:17 Page 416

414 An Inftitute of the Law of ScoTLAaND. Book III.

obligations is not adequate to the thing divided ; for there are many in-
ftances of obligations, even proper, which are grounded neither on con-
tract, nor delinquency, nor any fact refembling either of them. Thefe
are called by Lord Stair obediential or natural obligations, in oppofition to con-
wventional. One of the moft noted examples of natural obligations, is that
which lies upon parents, not from contrac or delinquency, but merely
from the condition in which God has placed them, to maintain their chil-
dren ; of which above, &. 1. 2. 6. § 56.

1o. Under this clafs may be alfo reckoned thofe obligations which arife
from the natural duty of reftitution. In confequence of this, whatever
comes into our power or pofleflion which belongs to another, without an
intention in the owner of making a prefent of it, ought to be reftored to
him : and though the poffeffor thould have purchafed the fubje& for a price
bona fide, {till the owner muft have it reftored to him, in confequence of his
property, without the burden of repaying that price to the pofifeflor. As
this obligation is founded on the power which the pofleffor hath by his pof-
{eflion over the property of another, therefore if he fhall ceafe to poflefs,
by fale, donation, ¢&-. the obligation to reftore ceafeth alfo. But, firff, if
he has given up the pofleflion fraudulently, he continues bound ; for is
qui dolo malo defiit poffidere, pro poffeffore habetur, I 25. § 2. 9. De ber. pet. ;
l.131. De reg. jur. 2dly, Though the pofleflor thould have fold it bona fide
to another, yet if he has received an higher price for it than he purchafed
it at, he muft reftore the furplus price to the owner towards his indemnifi-
cation ; becaufe as to that, the pofleflor, if he did not reftore it, would
turn out a gainer to his neighbour’s coft, contrary to the rule prefcribed by
1.206.. De reg. jur. From this duty of reftitution it arifeth, that things gi-
ven in the {pecial view of a certain event, ex.gr. in the contemplation of
marriage, muft, if the event, in the view of which they were given, fhall
not afterwards exift, be reftored by the grantee, who may be fued for refti-
tution by a perfonal ation, ftyled in the Roman law, Condictio caufa data,
caufa non fecuta, I. 3. § 2. &c. De cond. cayf. dat. If it has become im-
poflible that the caufe of giving fhould exift by any accident not imputable
to the receiver, no action lies againft him, unlefs he hath put off perform-
ing it, when it was in his power to perform, before that accident happen-
ed, 1. 5. § 4. eod. tit. 'Thus allo, what is given ob turpem caufam, muft be -
reftored if the turpitude was in the receiver, and not in the giver, whether
the caufe of giving was performed or not, L 1. §2. De cond. ob turp. cau.
If, for inftance, one accufed of a crime fhould give money to another, that
that other might not bear falfe witnefs againft him, he may recover the fum
fo given, by a condictio ob turpem caufam.

11. Another kind of obediential obligations mentioned by Stair, is that of
recompence, by which a perfon who is made richer through the occafion,
or by the a¢ of another, without any purpofe of donation, is bound to in-
demnify that other, either of his whole expence, or at leaft in {o far as he
himfelf is a gainer. As this obligation is ftrongly founded in natural e-
quity, the laws of all civilized nations have adopted it, even in the cafe of
pupils, though they cannot be bound by any contract. It is on this prin-
ciple, that though a houfe built dona fide upon ground not the builder’s
own, accrues to the proprietor of the ground, and not to the builder; fipr. .
b.2.t.1. §15.5 yet, by the Civil law, the proprictor claiming the houfe,
whether he was a gainer or not by the building, was liable to reftore to the
builder the full expence of the materials and workmanthip beftowed upon
it, L. 7. § 12. De adg. rer. dom. By the ufage of Scotland, the claim of re-
compence is, in the cafe of repairing an houfe by a liferenter or adjudger,
reftricted to fuch expences as are profitable to the owner, by bringing an

' higher
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higher rent to him for the houfe than it gave formerly, Feb. 23. 166§, Fack;'
Jan. 24. 1672, Halket ; which is alfo conformable to the Roman law, 7, 48.
De rei vind.  Lord Stair affirms, . 1. £ 8. § 6. on the authority of / 38.
De bhered. pet. that this obligation of recompence obtains, in {o far as the
owner is /ucratus, even in favour of a builder mala fide upon another man’s-
ground: but whether this is, or ought to be held as the law of Scotland,
may be doubted. One who has enly a temporary right in a fubje@, as a-
church-beneficiary, or a tackfinan, has no claim of recompence againft his
fucceflor in the benefice, or his landlord, for the expence laid out on the:
manfe, or the leafe-grounds; for he is prefumed to have incurred that ex--
pence from the fole view of the pleafure, profit, or conveniénce, that it
might bring to himfelf while his right fubfifted. The extent of the recom-"
pence arifing from negotiorum geftio, the lex Rhodia de jactu, &c. will be ex~
plained in their proper places. C

12, Obligations arifing from delinquency are alfo obediential. And
though the confideration of crimes and deli@s, in fo far as they draw after
them the refentment of public juftice, falls under tit. Crimes, it may be-
proper to mention, in this place, fome rules concerning the obligation un-
der which a delinquent is brought, to indemnify the private party, or make:
up to him the damage he fuffered by the wrong, with refpe, fir#, to the
nature of the delinquency; 2dJy, to the extent of the damage ; and, 34,
to thofe who are liable to repair it.

13. Alterum non ledere is one of the three general precepts laid down by
Juftinian, which it has been the chief purpofe of all civil ena@ments to en-:
force. In confequence of this rule, every one who has the exercife of rea--
fon, and fo can diftinguifh between right and wrong, is naturally obliged-
to make up the damage befalling his neighbour from a wrong committed
by himfelf. Wherefore every fraudulent contrivance, or unwarrantable
ac, by which another fuffers damage, or runs the hazard of it, fubjeds
the delinquent to reparation. Thus a party refiling after fubfcribing a-
marriage-contract, without giving a good reafon for it, was condemned to.
the payment of the expence difburfed by the other party in wedding-
cloaths, and other preparations for the marriage, Fount. Fan. 2. 1685,
Greme. Wrong may arife, not only from pofitive acts of trefpafs or inju-
ry, but from blameable omiffion or negle& of duty. Thus a jailor by
whofe negligence a prifoner for debt is fuffered to efcape, becomes liable
to the creditor in the fum due, though the creditor receives no immediate
damage by that omiffion, and only lofes one of the chances which he had
before of recovering the debt by the fgualor carceris. Thus alfo a clerk of
court who has through careleflnefs loft the writings of a party which
were produced in procefs, muft make up to the fufferer his damage. This
‘obligation to repair the lofs of another, fuppofes fome wrong committed by
the party obliged; for no perfon ought to be fubjected to the reparation of
damage who has not by fome culpable a¢t or omiflion been the occafion of
it, /. 151. De reg. jur.  One draining marfhy grounds will not be obliged to.
repair the damage the proprietor of an inferior tenement may thereby fuf-
tain, by having a greater quantity of water thrown upon his grounds, be-
caufe that is a lawful a& of property. And, on the fame ground, if what
has brought on the damage be merely accidental, the perfon fuffering has
no remedy. :

14. As to the fecond head, Every thing by which a man’s eftate is leflen-
ed is damage or lofs. Damage therefore includes cofts of fuit, and all
fums expended by the fufferer towards obtaining reparation; but it never
ought to rife higher than the lofs truly fuftained. Thus, fuppofe a bond
for L. 1000 to be loft by the negligence of a clerk or doer, the creditor in

the
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the bond cannot infift againft him who hath loft it for the whole fum con-
tained in it, if it fhall appear that the debtor’s funds were not fully fuffi-
cient for the payment of his debts, but muft content himfelf with that
fum which he could have made effectual in a competition with the other
creditors had the bond been ftill extant, Fune 20. 1710, Hamilton. Where
the party injured can be reftored precifely to his former ftate, that method
ought to be followed, both as the moft natural, and the completett repara-
tion., Thus, where goods are carried off from a perfon wrongfully, he re-
ceives full indemnification, by having the goods again putinto his pof-
feflion, and being reimburfed fully of the lofs he has fuftained by being
deprived of the ufe of them, and of his expence in recovering them. But
where, through the extin@ion or deterioration of the fubje&, that method
of reparation cannot be effeCted, the value of the damage in money muft
be afcertained by the judge; inftances of which daily occur, where a fub-
je& is either deftroyed or made worfe by an accident in any degree im-
putable to another. All are agreed, that the extent of the damage, where
the delinquency is not attended with fraud, ought to be eftimated by its
real worth, and not by the pretium affections, or imaginary value that the
fufferer is pleafed to fet upon it; agreeably to the rule of the /lex Aguilia,
1. 33. pr. dd leg. Aquil.; fee Fount. Fan.25. 1687, Spence. In fpecial cafes,
however, the judge ought to eftimate the lofs of the party higher than the
fubje& deftroyed or damaged would have been worth to any other; ex. gr.
where trees near a gentleman’s feat ‘are cut down or hurt, which ferved
for policy or thelter. Where a delinquent is fubjected by ftatute to a deter~
minate penalty, without any mention of reparation to be made to the pri-
vate party, his claim of damage, which arifes from the common law, is
not, from the filence of the ftatute, confirued to be cut off'; for no ftatute
ought by implication to be interpreted into fo glaring injuftice, as to de-
prive the party injured of the means of redrefs that was formerly compe-
tent to him, efpecially where the ena¢tment appears to have been made
odium of the delinquency.

15. As to the perfons liable to repair the damage, itis he who does the
wrong that muit repair it; and whoever gives a mandate or order for doing
it, is held as the doer, Z 169. De reg. jur. Where two or more perfons
have been culpable, either as principals, or fome of them only as acceffo-
ries, each of them may be fued for the whole damage; becaufe both of them
concurred in committing the wrong: but as foon as the damage is repaired
or made up to the party hurt by any one of them, the obligation is extin-
guifhed as to the reft; for an obligation founded folely upon damage, can-
not poflibly continue after the damage ceafeth to exift. A prefumption of
guilt is fometimes fixed by ftatute, againft certain focieties or bodies of men,
without the leaft circumftance of fufpicion againft any individual, other
than what arifes from his vicinity to the place where the wrong was com-
mitted. Thus, where trees are cut down, the inhabitants of the next pa-
rith, becaufe they are prefumed capable of difcovering the offenders upon
proper pains, are fubjeted to the damage, if they do not get them con-
vi&ed within fix months, 1° Geo L feff. 2. c. 48. If the delinquent thould
die, an action of damages lies againft his heir or reprefentatives ; for tho’
penalties are not tranfmiffible againft a delinquent’s heirs, yet as the repa-
ration of damages is grounded on an obligation merely civil, the heir of the
perfon obliged muft be fubjected to it. o :

16. A contract is the voluntary agreement of two or more perfons, by
which fomething is to be given or performed upon one part, for a valuable
confideration, either prefent or future, on the other part. If the confent of par-
ties be implied in the agreement, fuch as are incapable of confent, as idiots,

pupils,
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pupils, &c. cannot contra®. Upon this fuppofed incapacity, both the
Romanlaw, / 1o. C. Qu: teff. and the ufage of Scotland, Fuly 9. 1663, Ha-

milton, have difabled all from contracting who have been deaf and dumb
from the birth. But there are inftances of fuch now alive, who not only
are endued with ftrong natural parts, but can apply them to all the af-.
fairs of life, and who even aét in the chara&er of frecholder, &c. in the
more public concerns of the kingdom or county. Perfons, while in a ftate
of abfolute drunkennefs, and confequently deprived of the exercife of rea-
fon, cannot oblige themfelves ; but a lefler degree of drunkennefs, which
on]y darkens reafon, has not the effe&t of annullmg the contra®, Tuly 2q.

1672, Lord Hatton. Thofe who lie under a legal incapacity, ex.gr. by at-
tainder, if they come under an obligation, cannot obje¢t their mcapamty
againft the creditor, being excluded perfonali objectione, Kames, 64.; for as
attainder is defigned, not as a benefit, but as a punifhment to the perfon at-
tainted, it cannot be pleaded by him as a pretence to be releafed from his
juft engagements. This confent, which is neceflary to every contra@, is
excluded, fir/?, by error in the eflentials of it: for thofe who err, cannot be
faid to agree. This obtains, whether the error regards the perfon of the
other contradting party, as if one became bound to James, when he had
reafon to believe he was contracting with John, arg. /. 15. De ]urzﬁi ; or the
fubjet-matter of the contra®, as if one contra&mg to {ell a piece of gold
plate, thould deliver to the purchaier one of brafs, /. g. § 2. De contr. empt.

But if the error lies only in the accidental qualities of the fubje@, the con-
tract is valid, ex. gr. if the gold has a greater mixture of alloy than it ought
to have had, /. 10.¢od. tit. 2dly, There can be no confent, where the words
or writings .by which it is faid to be exprefled, are drawn from either of
the parties by fraud, againft his real inclination. Fraud, or dole, is defi-
ned, a machination or contrivance to deceive: and where itappears, that the
party would not have entered into the contract had he not been fraudu-
lently led into it, or, as itis exprefled in the Roman law, wbi dolus dedit cau-
Jam contractui, he is juftly faid not to have contra&ed, but to be deceived.
Hence, if he who is guilty of the fraud fhall fue for performance, the other
party may be relieved by an exception of dole; or though no fuit fhall be
brought againft him, he himfelf may fue for fetting afide the contra ex ca-
pite doli.  Confent is alfo excluded by violence, or even by the menace of
violence, /. 116. De reg. jur.: for violence, whether ufed, or barely threat-
ened, is a neceflity laid on a man to act contrary to his Wﬂl L. 1. Quod met.
cauf.; fo thatit is only in appearance, in the form of words, that a perfon
forced or menaced gives his confent; his will hath truly no part in the
contract.

17. Contra&ts were, by the Roman law, divided into thofe that were
perfected by the intervention of things, by words, by writing, and by
fole confent; re, werbis, literis, confenfu. It was eflential to real contraéts,
that befide the confent of parties, fomething thould be aGtually paid or per-
formed by one of them, in order to conftitute an obligation againft the o-
ther. Thus, to form the contra& of mutuum, or of pignus, it was not e-
nough that one agreed to give a thing in loan or in pledge; the fubjet
muft have been actually lent or impignorated. If there was barely an obli-
gation to give, it refolved into a nudum pactum; which, with the Romans,
was not productive of an action. But by the law of Scotland, one who
obliges himfelf to give in loan, or in pawn, may be compelled by an ac-
tion to perform; though indeed, before the fubject be lent or impignora-
ted, it does not form the fpecial contract of mutuum or pignus. The real
contracts of the Roman law are, loan, commodate, depofitation, and
pledge. ) . . i . .

: Vou. I 5N 18. Loan,

e



erskines large volume_combined.QXD_institute of the Iawi@)ﬂmm 14:17 Page 420

418 An Inftitute of the Law of ScoTLAND. Book II1,

18. Loan, when itis taken in its full extent, as it commonly is in our
language, includes all moveables of whatever kind, the ufe of which may
be given by one to another: and when the fignification of the word is thus
unlimited, it is capable of forming, according to the different natures of
the fubject given in loan, either the contradt of mutuum, or of commodate;
which two have properties and effects quite different from one another, and
are in themfelves diftin@ contracts. Where a thing is lent which cannot
be ufed without either its extin@ion or its alienation, the property of it
muft needs be transferred to the borrower, who cannot otherwife have a
right from the proprietor to make the proper ufe of it. Thus corn, wine,
&ec. cannot be put to ufe without the deftruction of the fubje¢t. From this
neceflity has arifen the contract of mutuum ; by which the borrower becomes
the proprietor of the fum given in loan. As money or coin cannot be u-
fed, unlefs the property be transferred, except perhaps in confignations,
money therefore is a proper fubject of mutuum. And in the loan of money,
it is not its intrinfic value thatis to be confidered, which indeed was our
old law, 1467, c¢. 19. &c. but that which is ftamped on it by public au-
thority. It is not in the borrower’s power, who, in confequence of the
property transferred to him by the contrac, has lawfully deftroyed the
{ubje& by ufing it, to reftore that felf fame fubjeét to the lender: his
obligation, therefore, is fully fatisfied, by reftoring to him as much, of
the fame kind, and of the fame good quality, as he borrowed. Hence
thofe things only can be the {fubje¢t of mutuum, which confitt, pondere, nume-
ro, et menfura; which may be eftimated generically by Wexght number, and
meafure ; otherwife called fungibles, que functionem recipiunt. By thlS de-
{cription, pictures, horfes, jewels, are not fungibles; for as their values
differ in almoft every individual, each muft be rated by itfelf: but grain
and coin are fungibles; becaufe one guinea, or one buthel or boll of fuffi-
cient merchantable wheat, precifely fupplies the place of another. It is
true, that fome fubjects which are not of their nature fungible, are con-
verted into fungibles, or held for fuch, in the contra& of fteelbow, explain-
ed fupr. b. 2. t. 6. § 12.; which is undoubtedly a {pecies of mutuum, the pro-
perty of the fteelbow goods being thereby transferred to the tenant; and
yet thofe goods confift frequently, not only of corns, and other fungibles,
but of horfes, cows, and moft of the implements of tillage. But the rea-
{on of this {peciality is obvious. It would be a moft unequal bargain for
the landlord, if the tenant thould have it in his power to difcharge his ob- -
ligation to him by the redelivery of the fteelbow horfes, carts, &c. after
they had, by a ufe of perhaps a dozen or twenty years, been rendered quite
unfit for Tervice.

19. The borrower, to whom the property of the fubject is transferred,
mutft alone fuffer the lofs arifing either from its deftrucion or from its deteri-
oration, according to the rule, Res unaqueque perit fuo domino; which is a rule
{o evidently eftablithed in nature, that it admits of no illuftration. Hence,
if the thing lent fhall afterwards perifh, or be damaged, the borrower, who
is the dominus, continues bound to reftore its value to the lender. Where the
borrower fails to reftore at the time and place agreed on, the eftimation
muft be made according to the price the {ubjet would have given at that
time and in that place; becaufe it would have been worth fo much to the
lender, had delivery been made in the terms of the contrat. A debtor there-
fore in a quantity of wheat who has not delivered it precifely upon the
day, and at the place prefixed, will not get free from his obligation, if
the price of wheat fhould afterwards fall, by offering to deliver the pre-~
cife number of bolls borrowed : he muft pay alfo the difference between the
price which wheat gave at that day and place, and what it gives when he

offers



erskines large volume_combined.QXD_institute of the Iawi@)ﬂmm 14:17 Page 421

Tit. L. Of Obligations and Contra@s in general, &c. 419

offers the delivery. If there be no time and place exprefled in the con-
tradt, the general rule is, that the thing fhould be valued according to the
price it bears at the time and place at which the demand is made, becaufe
itis then and there that the borrower ought to have delivered it, /. 22.
De reb. cred.; 1. 3. De cond. tritic. The contract of mutuum is obligatory only
on one part ; the lender is fubjected to no obligation: the only action there-
fore arifing from it is direted againft the borrower, that he may reftore as
much as he borrowed, and of as good quality, together with the damage
the lender may have fuffered by the borrower failing to perform at the time
and place agreed on.

20. Commodate is a {pecies of loan, gratuitous on the part of the lender,
by which the borrower is obliged to reftore to him the fame individual {fub-
je& which was lent, and not barely the equivalent, in the fame condition
it ftood in at the time of the contra@t. Nothing can be the fubje¢t of this
contra@, but what may be ufed, without either its deftru&ion or alienation,
1. 3. § 6. Comm.: the property therefore, as it need not be transferred to the
borrower, remains with the former owner ; the ufe of it is the only right
competent to the borrower ; who, after that ufe, is bound to reftore the ip/um
corpus of the loan to the lender, § 2. /nff. Quib. mod. re. Hence, if the thing
lentin commodate perith, or become worfe, while in the borrower’s pofleflion,
the lofs falls on the lender in confequence of his property, /. 18. pr. Comm.
Yet where the blame is chargeable on the borrower, he muft make up the
Yofs, L 5. 8§ 4. Comm.

21. This diftinGtion naturally introduces the queftion, What degree of
negligence throws the blame upon any party contracting, fo as to make
him liable for the damage fuftained by the other party ? This the Romans
have fettled by the following general rules. Where the contract is entered
into for the benefit of both parties, each contracter is bound to employ a
middle fort of diligence, fuch as a man of ordinary difcretion ufes in his
affairs ; the oppofite of which is called culpa levis, or fimply culpa. Where
only one of the parties is benefited by it, fuch party is bound in that degree
of diligence by which one of the moft confummate prudence condudts
himfelf ; the negle& of which is called culpa levifima : and the other party,
who is no gainer by the contrad, is not accountable for any proper di~
ligence ; heis liable only de dolo, vel lata culpa, i. e. for dole, L. 5. § 2. 1. 18.
pr. Comm. 5 or for grofs omiffions, which the law conftrues to be dole, Z.226.
De werb. fign. Where oune beftows lefs care on the fubje¢t of any contract
which requires an exuberant truft, than he is known to employ in his own
concerns, it 1s accounted dole, though the diligence he hath a&ually em-
ployed be as exat as a man of ordinary prudence would have ufed, /. 32.
Depyf.  Thefe equitable rules have been adopted by us, and by moft other
civilized ftates ; and agrecably thereto the borrower in commodate muft be
exally careful of the fubject lent, while in his pofleflion, fince he alone has
the whole profit arifing from the contra&. Cafes are figured in the Roman
law, where that contract may be formed for the fole advantage of the lend-
er; in all which the borrower is liable barely de dolo, 1. 5. § 10. Comm. &e. :
but moft of the cafes there ftated do not conftitute the proper contract of
commodate, which is always gratuitous on the part of the lender, § 2. wver/.
Commodata, Inft. Quib. mod. re.

22. The fubje¢t in commodate muft be lent, either for a determinate time,
or for a fpecial ufe, which implies a reafonable time for putting it to that
ufe: it is not therefore in the lender’s power to redemand it arbitrarily
from the borrower ; who is intitled to hold it, till the time limited by the
contract be elapfed, or the purpofe of the loan be ferved, /. 17. § 3. Comm.
But if he fail to reftore it when he ought, or if he thall put 1t to another

ufe
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ufe than that for which it was lent, and if after fuch delay it fhall perifh,
even by mere accident; he is bound to pay the value; becaufe in this at
leaft he was to blame, that he did not reftore the {fubject at the time fixed
by the contract, or that he putit to an ufe to which he had no authority to
apply it, /. 18. pr. Comm.

23. Thelenderis bound to pay to the borrower a certain part of the ex-
pence difburfed by him on the fubjeét while it was in his hands. In this
queftion Mackenzie, § g. . £. diftinguithes between the confiderable and
inconfiderable expence ; but it ought to be judged of, as it was in the Ro-
man law, not from the extent, but from the nature of the difburfements.
If, -for inftance, one thall lend his horfe for a journey, the expence laid out
by the borrower while he is travelling, for the horfe’s maintenance, or get-
ting him fhod, muft not be placed to the lender’s account, becaufe that is
a burden which naturally attends the ufe of the horfe, /. 18. § 2. Comm. :
but if he thould be feized with a diftemper, the curing of which might ¢oft
money to a farrier, that expence, becaufe it is cafual, muft be replaced by
the lender to the borrower. The lender is alfo liable to the borrower for
the damage arifing to him from the latent infufficiency of the thing lent, if
it was known to the lender, Z 18. § 3. or from his taking it back wrong-
fully from the borrower, before that ufe could be made of it for which it
was lent, /. 17.§ 3. Comm.

24. The action competent to the lender againft the borrower, for com-
pelling him to the performance of his part of the contrad, is called actio
directa commodati ; and that which is competent to the borrower, actio con-
traria. And it may be here obferved, that in all contra@s the ftrongeft ob-
ligation, or that which is eflential to the contra&, produces the dire@ ac-
tion ; and the weaker, which is only accidental to it, produces the actio con-
traria ; {o called, becaufe it is defigned to inforce the counter part of the
eflential obligation. Thus in the contra& of commodate the reftitution of
. the thing lent is quite effential, and to this the borrower is bound from the
beginning under certain qualifications : it is therefore produtive of the
direct ac¢tion. The obligations on the lender are not eflential to the con-
tract, but arife from incidents which might never have happened ; fo that
the contract may fubfift without them.

2§. The contra&t of precarium is a gratuitous loan, in which the lender
either gives the ufe of the fubje in exprefs words, revocable at pleafure,
L 1. pr. De prec.; or gives it in general terms, to be ufed by the borrower,
without {pecifying any determinate time or ufe, Z 2. § 3. Z 4. § 4. eod. tit.
In either cafe, it may be redemanded by the owner when he thinks fit ; for
no loan ought to be fo interpreted as to give the borrower a more extenfive
or ample right of ufe in the fubje¢t than the lender hath exprefled. Asa
precarious loan may be recalled at the lender’s pleafure, even at a time that
may prove hurtful to the borrower, the borrower is liable only de dolo, et
culpa lata, 1. 8. § 3. 6. eod. tit.  But after he is in mora, that is, if he re-
tain the fubje@t after it is redemanded, he is accountable for the flight-
eft omiflions, and even though the fubjet perith by accident, 4. § 6. As
a precarious loan is granted from a perfonal regard to the borrower him-
felf, it ceafeth by his death, / 12.§ 1. eod. tit. and confequently his heir
is obliged to account to the lender for the fruits of the fubje& during his
pofleflion. One might alfo conclude, that it ought to ceafe on the death
of the lender, becaufe its continuance depends on his pleafure, which
muft end with his life: yet it has obtained, that till the lender’s heir re-
demand the fubje&, his confent is prefumed for continuing the contradt,
dol12.§1,

26. Depofitation
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26. Depofitation is a contra®, by which one who has the cuftody of a
{ubje& intrufted to him is obliged to reftore it to the owner when demand-
ed. He who intrufts is called the depofiter, and the truftec the depofitary.
This contract is alfo perfected 7¢; for it is the delivery of the fubje¢t depo-
fited which founds the obligation upon the depofitary to reftore. The pro=
perty of the thing depofited remains with the depofitor; and therefore, it the
thing be loft, it 1s loft to him. Depofitation is a gratuitous contrat on
the part of the depofitary. If any confideration is to be given him for his
pains in keeping it, the contract refolves into a locatio operarum, 1. 1. § 8.
Depgf.  As a confequence of this, the depefitary is liable only de lata culpa,
for grofs negligence, /. 20. eod. tit. 5 but after the depofit is demanded by
the owner, the depofitary is bound in the moft exact diligence. Nay, if the
{ubject fhould perith thereafter, though by mere misfortune, cafz fortuito, he
is liable for the value, /. 12. § 3. eod. tit.; unlefs it thall appear, that it
would. have alfo perifhed, or have had the {fame chances of perithing, tho’
it had been redelivered to the owner when he called for it, /. 14. § 1. eod. tir.
‘Where a cheft or other repofitory under lock and key is depofited, without
delivering to the depofitary the key, and thewing him the goods contained
in it, he is anfwerable only for the repofitory itfelf, and not for its con-
tents, of which he could not be faid to have undertaken the charge,
March 18. 1626, E. Caffilis. And though the key fhould be delivered to him,
-he ought to be liable only for the confequences of grofs negle¢t or omif-
{ion, according to the rule of diligence already explained. Where a {fub-
-je& is committed to the keeping of two or more depofitaries, each of them
1s liable for the whole, or m jfolidum, 1. 1. § 43. Depol.

27. By this contrad, the depofitary is bound to reftore the fubje@ to the
-depofitor cum oimi canfa, with all its fruits and acceflories, which obliga-
tion is inforced by the acfio direffa: but if a third party fhall claim the
property of it, the depofitary ought to hold it in his cuftody till the queftion
-of right be difcufled, 7 31.§ 1. ¢od. t22.  The actio contraria of depofitation
is competent to the depofitary, that the owner, for whofc {ole benefit the
depofit was made, may indemnify him of all the lofs he has fuftained
through occafion of the contra@, and reimburfe him of the whole expence
1aid out by him on the fubje¢t while it was in his cuftody. The {pecial en~
_gagement under which the depofitary lies, to redeliver the depofit when
called for, and the exuberant truft implied in that contract, were by the
:Roman law {o interpreted, as to exclude all right of retaining the fubject
towards the payment or fecurity of any debt that might be due by the de-
pofitor to himfelf, /. 11. C. Depg/.  And indeed, where the ground of fuch
-debt has no relation to the depofit, which was perhaps the only cafe the Ro-
-man lawyer had in his eye, the practice of Scotland is agreceable to this
-do&rine, Fount. Feb. 23. 1697, Scot 5 Fuly 16. 1709, Cred. of Stewart. But
.where the claim arifes from the depofitary’s damage, or from the expence
.difburfed by him on the fubjedt, tite depofitary, who has undertaken the
‘office gratuitoufly, may retain that fubject till he be fully indemnified,
Feb. 18. 1662, E. Bedford. If, on the depofitary’s death, his heir, ignorant
of the depofit, and believing himfelf true owner of the {ubject, fell it bona
fide, he is accountable to the depofitor only for the price he received, though
-that {hould be lefs than its true value; and if he has not yet received the
.price, he will be difcharged of his obligation, by affigning the price to the
.depofitor, /. 1. § 47. 1 2. Depof. The Roman lawyer applies this doctrine
.alfo to the contract of commodate. .

28. There are feveral {pecial kinds of depofit which deferve our particular
notice, in fo far as they differ in their nature from the common contraét now
.explained. By an edi&t of the Roman pretor, called Naute, caupones, frabu-
larii, which is with {fome variations adopted into the law of Scotland, an

Vor. IL 50 obligation
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obligation is induced, by a traveller’s entering into an inn, fhip, or ftable,
and there depofiting kis goods, or putting up his horfes, by which the inn-
keeper, fhipmafter, or ftabler, is bound to preferve for the owner whatever
is intrufted to his care. This obligation is formed by the law itfelf; for
the bare at of receiving the goods lays them under 1t without covenant,
I 1. § 8. Naut. caup. Itis limited to what is donre in the fhip, inn, or ftable;
for if the goods be ftolen or damaged after they are carried off from thence,
and fo no longer under the depofitor’s eye, he is not accountable, 7. 7. pi.
cod. tit.  But till then he muft ufe exad diligence ; and is anfwerable, not
only for his own fadts, and thofe of his fervants, 4. . 7. pr. which is an
obligation implied in the exercife of thefe employments, but for the facts
of the other guefts and paffengers, 4. /. 1. § 8. Nay it would feem that the
thipmafter is bound to make up the damage arifing to the owner of the
goods from unfkilful ftowage, or their being loaded upon the fhip’s deck
without his confent, Laws of Wisby, art. 23.; Ordon. de Louis X1V. ¢. 16.
§ 11.; and that the mafter is alfo accountable for the condition of his thip,
and the fkill of himfelf and his crew. If therefore the fhip thould be crazy,
or unfkilfully navigated, or if the mafter fhould fail up a river without a
pilot where pilots are ordinarily employed, and if through that omiflion
any goods belonging to freighters or paflengers fhould be loft or rendered
ufelefs, he would be chargeable with the confequences. In thefe cafes a
certain degree of blame may be imputed to the mafter ; and the law is ex-
prefs, that if the goods perith, even without his fault, he is liable, unlefs -
the lofs has happened damno fatali, by an accident which could be neither
forefeen nor withftood ; if, ex. gr. they have been loft by ftorm, or carried
off forcibly by pirates or houfe-breakers, /. 3. § 1. eod. tit. 'The engage-
ments thus formed are grounded entirely on pofitive inftitution ; and firike
againft common rules, by which depofitaries are bound only for themfelves
and fervants, and are liable in no more than a middle degree of diligence :
but the fecurity of travellers againft the frequent thefts committed by that
fet of men and their affociates, forced the Romans upon this edi@, ad re-
primendam improbitatem boc genus hominum, d. 1. 3. § 1.

29. The extent of the damage may be afcertained againft the innkeeper,
&ec. by the oath  litem of the party fuffering, Dec. 4. 1661, White. Yet
this oath will not be admitted, upon his allegation that money was taken
out of his pocket or trunk while he continued in the inn, unlefs it fhall
appear in proof, that his cloaths have been carried away, or that the trunk
has been unlocked, or otherwife broke open; fee Fune 5. 1707, Browfler. This
edict is, by the ufage of Scotland, extended to vintners in boroughs, tho’
they be not innkeepers, Fount. Feb. 17. 1687, Mafler of Forbes; and to houfe-
holders who take in lodgers, Fount. Fuly 5. 1694, May ; and would pofli-
bly, from the parity of reafon, be alfo applied againft carriers. Not only
mafters of fhips are included under it, but their exercitores or employers,
whether they be themfelves the owners, or have freighted the fhip from
the owner, / 1. § 2. eod. 11t.; not indeed in folidum, but each for the thare
or intereft he hath in the thip, £ 7. §5.e0d.222.  And by a ftatute, 7° Geo. IL
c. 15. owners of fhips are no farther bound for embezzlement by the ma-
fter or crew, without their knowledge, than to the amount of the value of
the fhip, and the freight due upon that voyage in the courfe of which the
goods were embezzled. By the prefent cuftom of trading nations, no goods
brought into a thip fall under this edi&, unlefs they have been delivered to
the mafter or mate, or have been entered into the thip-books, or {pecified
in t -e bills of lading.

30. Sequeftration is likewife a kind of depofit, by which a fubjedt laid
claim to by two or more different competitors, is depofited in the.hands
of a ncutral perfon, to be delivered to him who fhall be declared to have
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the beft right to it.  Sequeftration of lands hath Dbeen alrcady confidered.
Moveables may be alfo fequeftered, either by the confent of parties, or by
the order of a judge. The firft is ftyled a woluntary, the other, a judicial
fequeftration. In this, fequeftration differs from a common depofic, that
it is not a gratuitous office, efpecially if it be undertaken by the warrant
of a judge, in which cafe a falary to the fequefiree for his trouble is either
exprefled or implied. Since therefore he reaps a benefit by the contrad, as.
well as the claimants upon the fubje, he cannot, like a common depofita-
ry, throw up his office at pleafure; and, for the fame reafon, he is liable
in a middle degree of diligence.

31. Confignation of money is a fpecies of fequeftration, by which a fum
that is claimed by different competitors is configned or depofited in the
hands of a neutral perfon, to be delivered up by him to that claimant to
whom it fhall be adjudged by decree. An inftance of a conventional . con-
fignation has been already given, in the cafe of wadfets, where the configna-
tary is named by the parties. Legal confignations are moft frequently
made in fufpenfions of a charge, in which the validity of the debt demand-
ed is called in queftion by the debtor who fufpends, and who is fometimes
laid under the neceflity of configning the fum charged for, tili the iffue of
the fufpenfion. The rifk or periculum of the configned money lies on the
configner, in the following cafes : Fiz/f, If he had no good reafon to con-
fign; if, ex. gr. the reverfer in a wadfet configns, without being ready to
perform his part of the contract; for in fuch cafe the wadfetter cannot in
equity be compelled to accept of the configned money. 2dly, If the con-
fignation hath been irregular ; if, for inftance, the order of redemption
has not been duly ufed, or if part only of the fums due have been con-
figned. 3dly, The confignation is upon the configner’s rifk, if he has not
chofen a proper perfon for confignatary. All are proper confignataries,
who are either authorifed by law, or named by the parties. If therefore
confignation be made by a fufpender to the clerk of the bilis, Feb. 15. 1673,
Mowat, or by a judicial purchafer to the magiftrates of Edinburgh, in the
terms of a& 1695, ¢. 6. or by a reverfer to the perfon named in the wadfet-
right, the configner cannot fuffer on account of an improper choice. Where
no confignatary is named in the contra@ of wadfet, the confignation ought
to be made, either to one of entire credit, or whofe public office feems to
authorife him to receive configned money, as the clerk of the bills, or a
clerk of feffion, at leaft if his credit be not fufpected. If, on the other
hand, the debtor has juft ground for configning, and if the confignation
has been ufed regularly, and made to a proper confignatary, the lofs ari-
fing from the confignatary’s fupervening bankruptcy muft fall on the wad-
fetter, feller, or other creditor, who ought to have prevented the configna-
tion by accepting the money offered to him, 7 19. C. De ufur.; Fuly 28.
1665, Scot. The fee due to the confignatary oughtalfo, in this cafe, to be
charged on the creditor, who, by his groundlefs refufal of the money, hath
made the confignation neceflary. It is the office of a confignatary to keep
the fum configned in fafe cuftody till it be called for: if therefore, in the
view of gain to himfelf, he fhall put it out at intereft, the debtor’s bank-
ruptcy, though at the time of borrowing he had been of the moft undoubt-
ed credit, muft be charged to his account. But the intereft arifing from
the loan of configned money, can in no cafe be claimed by the configner :
for money is configned, not to raife any annual profit to the configner, but
merely for cuftody; and as the confignatary runs the whole rifk, heis, on
the other part, intitled to all the profits, Br. MS. JFuly 20. 1716, Bar-
clay.

32. A truft is alfo of the nature of depofitation, by which a proprietor
transfers



erskines large volume_combined.QXD_institute of the Iawi@)ﬂmm 14:17 Page 426

424 An Inftitute of the Law of ScoTLaxD. Book 111,

transfers to another the property of the fubject intrufted, not that it thould
remain with him, but that it may be applied to certain ufes for the behoof
of a third party. As truft-deeds were frequently granted in the form of
abfolute rights, without any defeafance or backbond from the truftee, pre-
fumptions, and the teftimony of witnefles, were in -{pecial cafes admitted
againt the truftee, or his heir, in proof of the truft, Feb. 22. 1665, Vije.
Ring flon; Jan. 12. 1666, Exec. of Stevenfon; but fingular fucceflors acqui-
ring from the truftee were fecure. To prevent the many law-fuits purfued
on this queftion, it was enacted, by 1696, ¢. 25. that no action for decla-
ring a truft fhould be received, except upon the oath of the truftee, or a de-
claration figned by him acknowledging it. Since which time, truft-deeds
have been feldom ‘granted, without either a claufe in the deed exprefling
the ufes, or a backbond by the truftee declaring them.

33. Pignus, or pledge, fometimes denotes the fubject pledged, and fome-
times the contra@ of impignoration. This contract, when oppofed to a
right of wadfet, or of an heritable pledge, is that by which a debtor puts
into the hands of his creditor a moveable fubjed, in fecurity of the debt, to
be redelivered upon payment. As it is entered into for the benefit both of
the giver and receiver, the one being concerned to get money, and the o-
ther to lay out a fum upon good fecurity, the creditor who receives the
pledge is liable in the middle degree of diligence for preferving it ; preflat
culpam levem. Becaufe the fpecial fubject pledged continues the debtor’s
property, therefore if it perifhes during the impignoration, it perifhes to
the debtor, according to the rule ftated above, § 20. The creditor is in-
titled to an aQion againft the debtor for the recovery of the expences which
he has difburfed profitably on the fubjet while in his hands, /Z 25. De
pign.-act. 'The pactum legis commifforie in moveable pledges has no ftronger
effe@s than in wadfets of land, as to which fee b. 2. £. 8. § 14.; and the
fame equity of redemption is indulged to the debtor in both cafes. By the
Roman law, a creditor whofe debt was fecured by a pledge, might, after
intimation made to the debtor, fell it, if the power of felling was not ex-
prefsly denied to the creditor; and even where it was, the creditor might
fell it for his payment after three intimations, /. 4. eod. tit. ; fuch prohibi-
tion being accounted in fome degree deftructive of the nature and intention
of the contraé. But, by the ufage of Scotland, moveables pledged cannot
be fold without the order of a judge, more than lands hypothecated for a
debt. Some creditors have attempted to make a pledge effectual for their
payment, by afligning the<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>