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repugnant to the nature of a reference, but would render decrees-arbitral
of little ufe ; fince, where they do not deftroy the very feeds of a law-fuit,
their moft valuable purpofe is fruftrated. Neverthelefs decrees-arbitral
were, by our ufage, fubject to reduction, on the head of iniquity in the
judge, or of enormous lefion of the party, till by Art. Regul. 1695, § 25.
it was declared, that no decree-arbitral, proceeding on written fubmiffions,
fhould, for the future, be reducible on any ground, but thofe of corruption,
bribery, or falfehood.

36. Where the term of a fubmiffion hath expired, without any decree
pronounced by the arbiter, an oath made by one of the fubmitters, upon a
reference by the other, while the fubmiflion was current, may be received
as evidence in any fubfequent procefs. This arifes from the tranfa¢tion
implied in a reference by one party to the oath of another, which has been
already explained. The teftimony of witnefles, on points where a proof by
witnefles may be received, is alfo fuftained in any after procefs, with this
provifo, or reftrition, that the party againft whom fuch evidence is
brought, may be admitted to offer objetions againft the hability or com~
petency of the witnefles. But depofitions taken by arbiters upon points
which our law does not allow to be proved by parole-evidence, cannot be
received afterwards by any judge; for judges ought to lay no weight what-
ever upon that kind of proof which the law rejects.

TI1T. 1IV.
Of Crimes.

- ITHERTO of the law of Scotland, as it concerns queftions of private

1 and civil right. This treatife fhall be concluded with a fummary
view of that part of our public law which relates to crimes, after the ex-
ample of Sir George Mackenzie, the order of whofe titles has been precife-
ly followed. All that is propofed is, firff, To give an account of the na-
ture and properties of a crime in general: 24y, To enumerate the chief fadts
that are confidered by our ftatutes or ufage as criminal ; and, in {fome par-
ticular inftances, to compare the punifhments inflited by us upon offenders,
with thofe that obtained by the Jewifh or Roman laws: and, /fly, To
make a few obfervations relating to the forms of proceedings in criminal
trials, and the different ways of extinguifhing crimes.

2. Crime, in the largeft acceptation of the word, fignifies any breach or
tranfgreflion, either of the law of God, or of the pofitive law of our
country. It is generally divided into crimes properly fo called, and de-
li@s. Deli@s are commonly underftood of {lighter offences, which do not
affe@ the public peace fo immediately ; and therefore may be punifhed by
a fmall pecuniary fine, or by a fhort imprifonment, as petty riots, in-
juries, offences againft inferior jurifdictions, &c.: whereas crimes are thofe
breaches of the law which have a more dire¢t tendency to fubvert the go-
vérnment or conftitution, or loofen the bonds of fociety ; and therefore call
for the public juftice, or the publica vindifta, that the tranfgreflors may be
punithed by the judge who is invefted with a proper criminal jurifdiction,
for the terror of others, that they may not commit the like in time to come.
The more atrocious crimes, if they were declared fuch by a fpecial confti-
tution, /. 1. De publ. jud. got the name of public by the Roman law, be-
caufe they might be profecuted by any member of the commonwealth, in
confideration of their hurtful tendency to the ftate, § 1. Inf. De publ. jud.;

whereas the lefler or private crimes could not be tried, except at the fuit of
the
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the private party injured. But this divifion of crimes is not received by our
practice. It was at no period of time competent by the law of Scotland to
any private perfon, other than the party himfelf who had fuffered damage
in his perfon, eftate, or reputation *, or, in cafe of his death, his next of
kin, to profecute crimes, however atrocious, the crime of hlgh treafon on-
Iy excepted Reg. Maj. L. 4. c.2.; and this rule obtains at this day in trea-
fon itfelf. On the other hand his Majefty’s Advocate, who reprefents the
community in this queftion, has authority from the fovereign, who is veft-
ed with the executive power of the ftate, to fue every criminal, without the
concurrence, or even contrary to the will of the party injured. But his
power of profecuting criminals is extended no farther than the publica vin=
dicta, or the fatisfaction of public juftice is concerned: the private party has
a right of action againft the offender for reparation of the injury ; in which
a&ion, however, though it be purfued merely ad civilem effectum, the King's
Advocate muft concur, becaufe it arifes from a criminal caufe; and a fum
is, by the decree proceeding upon it, awarded to the purfuer in name of
damage, as a fort of compenfation for the wrong done to him, proportioned
to the enormity of the offence, though he thould have in fa& fuffered no
pecuniary lofs.

3. Crimes are to be confidered in this place, only in fo far as they are
punifhable by our courts of juftice. Itis not therefore every breach of the
law of God, or of nature, that falls under the prefent fubject. Many tranf-
greflions of the law of nature have been by all ftates left to the punifh-
ment of God himfelf; as ingratitude, want of compaflion to the poor, or
the neglect of any of the other focial duties : fuch offences confift more
properly in the negation of virtue, than in any pofitive criminal a& ; and
the circumf{tances which conftitute them lie frequently fo hid, as to be be=
yond the cognifance of human tribunals. The tranfgre{lion of the divine
law, where it confifts in any pofitive act, hurtful to the peace of {ociety,
though there fhould be no ftatute forbidding it, is accounted a crime by
our practice, and may be punifhed, even with death, if the nature of the
criminal a& deferve it : thus beftiality and {fodomy are, by our ufage, ca-
pital crimes, and fingle adultery is punithed arbitrarily, though none of
thefe are declared criminal by ftatute.

4. A&s, though not of their own nature immoral, if they had been done
in breach of an exprefs law to which no penalty was annexed, and which
in the Roman law got the name of c¢rummna extraordinaria, havmg been by
them deemed criminal, were punifhed as proper crimes: and indeed it
feems to be a rule founded in the nature of laws, that every a& forbidden
by law, though the prohibition fhould not be guarded by a fanéion, is
pumfhab]e by the judge according to its demerit, as a tranfgreflion of law,
and a contempt of authority, fupr. b. 1. . 1. §57 otherwife all fuch pro-
hibitory ftatutes might be tranfgrefled with impunity. Lawyers, hOWCVCI,
are generally of opinion, that the tranfgreflion in that cafe, though it ought
not to efcape all cenfure, is not punifhable as a proper crime, unlefs the a&t
be in itfelf criminal, 7. e. contrary to the law of nature, though there had
been no fuch prohibition. If the law forbid any act to be done, or deed to
be granted, under any fpecial penalty of a civil kind, the tranfgreflion of it
cannot be tried criminally, though the a& done in breach of the prohibition
fhould be in its nature criminal; becaufe the law, by annexing a {pecial ci-
vil penalty to the tranfgreflion of it, appears to have excluded all other pu-
nifhment. Hence a difpofition granted by a debtor i _fraudem of his credi-

* See 1585, ¢. 2705 1633, ¢. 7.
Vour. II. 8 P tors,

e



erskines large volume_combined.QXD_institute of the Iaw%)ﬂmm 14:19 Page 704

7oz An Inftitute of the Law of ScoTLAND. Book IV,

tors, contrary to the prohibition of the a& 1621, cannot in the general cafe
be profecuted as a crime.

5. There can be no proper crime without the ingredient of dole, z.e.
without a wilful intention in the actor to commit it ; for an a&, where the
will of the agent hath no part, neither deferves the name of wirtue nor of
wice, and fo is not a juft obje@ either of rewards or punithments. Hence
arifes the rule, Crimen dolo contrabitur. "When therefore there is no malice
in the mind, which invites to, and is productive of the criminal a&, the
effential character of a crime is wanting ; and confequently mere negli-
gence, let it be ever fo grofs, as it is not equipollent to dole in criminal
queftions, /. 7. Ad leg. Corn. de fic. cannot conftitute a proper crime. Yet {upine
negligence, which furely carries fome degree of blame in it, ought not to
efcape all punithment: a perfon, for inftance, through whofe grofs neglect
or omiflion his neighbour has been killed, or his houfe burnt down, tho’
he cannot be tried as 2 murderer or a wilful fire-raifer, is punifhable arbi-
trarily, or as the Roman law fpeaks, extra ordinem ; fee l. 11. De incend. ruin.
naufr. If negligence, though highly blameable, does not come up to a pro-
per crime, far lefs can aGtions which proceed from ignorance, or whofe
confequences are merely cafual : If, ex. gr. a huntfman, who aimed a dart
at a roe or a buck, fhould cafually kill a man who happened to be pafling
by, chance alone is to be blamed, not the huntfinan; for, as Tully ex-
prefles himfelf in his topics, Facere telum woluntatis eft ; ferire, quem nolueris,
Jfortune. Neither can fuch involuntary ations be accounted criminal, the
firft caufe of which is without the agent, and does not depend upon him ;
as if one man forcibly impelled by another, fhould pufh a third over a pre-
cipice. But care muft be taken not to reckon in this clafs the fudden fal-
lies which flow from paflion, drunkennefs, or the like: for though after
one’s anger is worked up to a certain height, or after he is intoxicated to a
certain degree, he may in fome fenfe be faid not to be mafter of himfelf,
yet the firlt principle of aion is truly in the agent; for every man may
by due pains check his irregular paflions in their firft motions ; and there-
fore what one does under the influence of thefe, is to be accounted his ac~
tion. This rule, however, does mnot always hold in civil cafes. An obli~
gation granted by a perfon while he is in a ftate of abfolute and total
drunkennefs, is ineffe¢tual, becaufe the granter is incapable of confent; for
the law hLas thought it equitable to prote¢t thofe who have not the ufe of
their reafon, (even though they fhould have loft it by their own folly),
from the fraud or circumvention of others; but if it thould alfo fcreen themx
againft the confequences of crimes, the fouleft enormities might be com-
mitted and juftified under the colour of drunkennefs.

6. On the fame principle, infants, or fuch as are in the confines of in-
fancy, are incapable of a criminal action, dole not being incident to that
age, l. 12. Ad leg. Corn. de fic. In fome texts of the Roman law, itis affert-
ed in general terms, That crimes are not imputable to pupils. But this rule
is hardly to be reckoned a rule in ours; for fince the precife age at which
one becomes capable of malicious intentions is fixed neither by nature nor
by ftatute, we have thought it reafonable to leave it to the judge to difcover
it, as he is beft able, from the pupil’s manners, courfe of life, natural
parts, and other circumftances. Where the guilt of the erime committed
by the pupil arifes chiefly from ftatute, {o that its criminal nature is not {o
obvious, he ought not to be punithed, nifi malitia fuppleat etatem, unlefs he
appear to have a degree of fagacity and judgement above his years: but
where the deformity of the criminal a& is difcoverable by natural light,
the pupil, if he be proximus pubertat:, may be more eafily prefumed capable
of committing it; yet even in that cafe he is not to be punithed pena ordi-
naria, it being reafonable to make fome allowance for the weaknefs and va-

cillancy
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cillancy of nonage. Dole is feldom or never inferred againft a pupil, who
is charged, not as principal criminal, but as acceflfory or privy to the
crime, by giving counfel or advice how to commit it; becaufe a greater
degree of judgement and addrefs is required to be aiding to another in the
commiflion of a crime, than to be himfelf the perpetrator of it; fuch a de-
gree as is hardly prefumable in that age.

7. Idiots and furious perfons muft be as incapable as pupils of commit-
ting crimes, fince a malicious intention cannot be charged againft either of
them, /. 5. §2. Ad leg. Aquil.; 1. 12. Ad leg. Corn. de fic. ; but lefler degrees of
fatuity, or furiofity, which only darken reafon, without totally obfcuring
it, afford not a total defence to the pannels, but barely fave from the pena
ordinaria. 1f the madnefs recur regularly at certain ftated periods, and if
the crime be committed in an interval between thofe periods, the commit-
ter is prefumed to have had, at that interval, the exercife of his reafon.
After a perfon, however, has fallen under the power of that diftemper, his
punifhment ought to be mitigated, though the crime fhould have been
committed in a lucid interval ; for where madnefs has once difordered the
judgement, efpecially if it has often recurred, it leaves fuch a degree of weak-
nefs in the mind as is apt to betray the perfon affe¢ted into a&s of a crimi-
nal nature.

8. Some dottors have divided dole into true and prefumptive. But it
will be perceived on the fmalleft attention, that all dole muft be prefump-
tive ; for it is an act of the mind, which can only be difcovered by the out-
ward circumftances from which it is prefumed. In palpable criminal ads,
as in blafphemy, rape, murder, &c. dole is prefumed from the act itfelf ;
becaufe it cannot poflibly bear a favourable conftru&ion: and in acions
which are either innocent or criminal, according to the good or bad inten-
tion of the agent, dole muft alfo in that cafe be either prefumed or not,
from the circumftances previous to, or concomitant with the action.

9. When we fpeak of a crime, we neceflarily underftand fome outward
expreflion of one’s thoughts or intentions, by word, writing, or action. A
thought, when it is not put forth into action, however offenfive it may be
in the fight of God, is not cognifable by any human tribunal as a crime :
for though mere thoughts were capable of proof, they are not hurtful to
fociety ; and crimes are punifhed, only in {o far as they affec fociety, and
the police of the ftate. It is not {o clear, how far a bare attempt, or cona-
tus, to commit a crime, may be the foundation of a criminal profecution.
Do&ors incline generally to the favourable opinion, that it ought not to be
punithed pena ordinaria, with the fame punifhment which the law has in-
flited on the crime itfelf: but Mackenzie, Crim. part 1. tit. 1. § 4. aflerts, that
in atrocious crimes, the attempt, /i deventum [it ad altum maleficio proximum,
ought to be punifhed as feverely as if the crime had been actually commit-
ted; both becaufe fuch attempt is a leffer degree of that very crime to which
it {o nearly approaches, and becaufe the ftate cannot be otherwife fecure
from the perfon who has difcovered fuch a wicked and mifchievous difpo-
ficion. _

10. One may be guilty of a crime, not only by perpetrating it, but by
being acceflory to, or abetting it ; which is called in the Roman law, ope et
confilio, and in ours, art and part. By art is underftood, the mandate, infti-
gation, or advice, that may have been given towards committing the crime ;
part exprefles the fhare that one takes to himfelf in it, by the aid or affift-
ance which he gives the criminal in the commiflion of it. One therefore
may become art and part, either, fir/f, by giving a warrant or mandate to
commit the crime; 2dly, by giving counfel or advice to the criminal

how
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how to condu¢t himfelf in it; or, 34l, by his afliftance in the execution
of it,

11. Firfl, By giving a mandate to commit it; for one is not the lefs
guilty, that he does not himfelf perpetrate the crime, if he employ another
to doit. As the mandant is the firft {pring of ation, he feems rather to
be more deeply guilty than the inflrument he ufes in executing it; yet the
principal a&or’s plea, of having gotten orders, which it was his duty to
have rejected with indignation, will not be admitted, even to the effedt of
alleviating the punifthment. Though the mandant thould not give an ex-
plicit warrant to the mandatary to commit the crime, yet if he dire® him
to do what may probably be productive of it, he is guilty art and part.
Thus, if he fhall give a mandate to wound one, who happens to die of the
wound, the mandant is, in the general cafe, guilty of murder: yetif the
order was given to beat him with a fmall cane, or other inftrument not
likely to inflict a mortal wound, the mandant might perhaps be found liable
only in an arbitrary punifhment, though the inftrument thould have been
{o indifcreetly ufed as to draw death after it.

12. Artand partis inferred, 24/, by advifing the criminal to perpetrate
the crime. The Roman law aflirms, that a bare advice, though without
doubt it deferves cenfure, infers no proper crime againft the advifer, unlefs
it be alfo proved, that he has given a&ual afliftance, /. 36. pr. De furt. But
this do¢trine has not been adopted into the law of any other nation. A
diftin&ion is commonly made by doors on this head, between the more
atrocious crimes, and the flighter delinquencies. In the firft, the advifer
ic equally punifhable with the a&or; but in leffer delicts, his punithment
ought to be mitigated, according to circumftances. The advifer’s nonage,
the words uttered by him, if they were of a doubtful meaning, the jocu-
lar manner in which they were uttered, or his repenting of the advice, and
giving the party concerned timely notice of his hazard, are all good pleas for
reftri®ting the offender’s punifhment in {lighter delinquencies.

13. Art and part is inferred, 34y, by giving to-the criminal affiftance in
the commiflion of the crime. This may be done, either in the time of its
actual execution, as by preventing the perfon attacked from making his
efcape; or previoufly to it, by furnifhing the ator with poifon, arms, or
other inftruments that might be of ufe to the actor in committing it. But
in all previous afliftance, the evidence muft be clear, that the perfon affift-
ing knew, when he gave fuch aid, that a criminal ufe was intended to be
made of thefe inftruments: it would too much expofe innocence, if uncer-
tain prefumptions were to be received in proof of this fpecies of art and
part. That protection which is given to the criminal after the commiffion
of the crime, ex. gr. by favouring his efcape, knowing his guilt, or conceal-
ing him from juftice, can with no propriety be called a/fffance. It common-
ly gets the name of abetting ; but though it be itfelf a crime, and therefore
may in particular cafes be punifhed arbitrarily, it cannot amount to the
charalter of art and part, 1o as to {fubject the abettor to the fame punifhment
that is due to the principal criminal, except where it is declared otherwife
by ftatute ; an inftance of which occurs in the harbouring of thieves, 1567,
¢. 21. Yetif he who has thus favoured the criminal, had, previoufly to
the commiflion of the crime, promifed him fuch protection, both are in-
volved in equal guilt; for nothing can be a {tronger incitement to a crime,
than the aflurance of being {creened or protected from juftice.

14. The commands of a prince or magiftrate, acting as fuch, excufe al-,
together in lefler crimes ; becaufe what one does under thefe orders, is con-
fidered as an a&t, rather of obedience to the prince, than of contempt of
the law. But the prince’s command to commit more atrocious crimes, ex-
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empts the criminal merely from the pena ordinaria; becaufe the duty of
obedience to the law of God cannot be difpenfed with by the higheft earthly
fovereign. The commands of a father or hufband in the more flagitious
crimes, have not the effe¢t fo much as to alleviate the punifhment, agree-
able to Stat. Gul. ¢. 19. § 8. The orders of a mafter to his fervant, do not
fecure from punithment, even in the {flighter offences; becaufe a fervant is
more at liberty to judge of the lawfulnefs of his mafter’s orders, and to re-
fufe obedience to them, if they be unlawful, than a fubjed, or fon, or wife
is, with refpe@ to thofe of their fovereign, or father, or hufband, Mack.
Crim. part 1. tit. 35. § 5. 6.

15. Crimes are punithed in a higher or lower degree, as they affe&t fo-
ciety more or lefs. Thofe that in their confequences are more hurtful to
{ociety, -or that have a more immediate tendency to throw the ftate into
violent convulfions, are punifhed by death: others lefs heinous efcape with
a gentler punifhment, fometimes fixed by (tatute, and {fometimes arbitrary,
7. . left to the difcretion of the judge, who may exercife the power intruft-
ed to him, either by fine, imprifonment, or corporal punithment. Where
the law declares the punifhment to be arbitrary, the judge can in no cafe
extend it to death ; for where it intends to punith capitally, it {fays {o in ex-~
prefs words, and leaves no liberty to the judge to modify. In feveral of
our ancient laws, Leg. Burg. c. 1323 1457, ¢.77. the life of the offender is
put in the mercy or will of the King; which expreflion fome lawyers have
maintained ought never to have been ftretched'into a capital punifhment,
either by the judge before whom he was found guilty, or by the {overeign
himfelf, from the prefumed benignity of the fupreme power. But it ap=+
pears more probable, that the judge himfelf had no jurifdiction, in fuch
cafe, to pronounce fentence againit the criminal; the parliament having
declared, that the afcertaining the punifhment to be inflicted on thofe of-
fenders fhould be left to the King alone ; and that the {fovereign, to whom
the judge remitted the caufe, fometimes inflicted a capital, and fometimes a
flighter punifhment on the criminal, according to the nature of the crime.
In all trials of crimes confefledly capital, the fingle efcheat of the criminal
falls upon conviction, though the fentence {hould not exprefs it: for if the
bare non-appearance in a criminal profecution draw this forfeiture after it,
wid. fupr. b. 2. t. 5. § 57. much more ought the being convicted of a capital
crime to infer it ; and this is agreeable to the Roman law, / 1. pr. De bon.
damn. Some of the charaéters which diftinguifh capital crimes from o=
thers, whether they relate to the perfonal liberty of the criminal before
trial, or to the diftance of time between the fentence and the execution, aré
to be explained afterwards.

- 16. Certain crimes are committed more immediately againft God him-
felf, others againft the ftate, or the public peace, and a third fort againft
particular perfons. The chief crime in the firft clafs, cognifable by temporal
‘courts, is blafphemy, which is the crime of treafon againft the Deity; and
upon this account, it is fometimes called divine lefe-majefty. Under this
crime may be comprehended Atheifm : and it is cognifable by the civil ma-
giftrate; becaufe it has a moft dire& tendency to extinguifh the natural
{enfe of the eflential difference between good and evil, the belief of which
is the firmeft foundation and fupport, and the ftrongeft cement of civil fo-
ciety. The punifhment of blafphemy was capital, both by the Jewith law,
which enaced, that the blafphemer thould be dragged out of the city, and
ftoned to death, Levit. xxiv. 16. and by the Roman, Nov.77. In blaf-
phemy, do&ors diftinguith between that kind which afcribes any thing to
God inconfiftent with his perfeGtions, as injuftice, cruelty, refentment, &c.;
and thofe oaths and imprecations, which, without any deliberate defign of
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expofing the divine atiributes, tend to throw contempt upon religion. Itis
the firlt fort only which is punifhable by death; the laft efcapes with an
arbitrary punifhment proportioned to the circumftances and aggravations of
the crime.

17. Thofe who rail upon, or curfe God, or any of the perfons of the
blefled Trinity, are by 1661, ¢. 21. to be punifthed with death, even for a
fingle aét: he who barely denies the exiftence of God, is not fubje@ed to a
capital punifhment, unlefs he perfift obftinately in his denial. The reafon
of the difference lies in this, that railing againft God muft be attended with
malice; whereas the denying his exiftence. may proceed from ignorance.
But as the leaft inftruction muft fet one right in that point, the law pre-
fumes, that whoever perfifts in his denial will not be fet right. The words
in the a&, obflinately perfifis therem, ftrongly imply, that the offender’s re-
pentance at any time before trial is to be admitted as a {ufficient ground for
abfolving him. A later ftatute, 169§, ¢. 11. which ratifies the former, ex~
tends the crime to the denial of the providence of God, or of the authority
of the fcriptures, either in writing or difcourfe: For the firft offence of this
fort, the criminal is to give fatisfaction in open church in fackcloth; and
this may be tried by any magiftrate: for the fecond, he is ta be fined in
one year’s valued rent of his real eftate, and the twentieth part of his per-
fonal; which is cognifable by fheriffs, and bailies of boroughs: and the
third is to be punithed capitally by the court of jufticiary.

18. Correfponding with evil fpirits, and the pra@ifing of witchcraft by
their aid, and under their influence, falls properly under this clafs of
crimes : and as our legiflature in former ages was of opinion, that thofe
diabolical arts did not ceafe upon our Saviour’s death, it was ena&ed by
1563, c. 73. that all who ufed witchcraft, forcery, necromancy, or pre-
tended fkill therein, and all confulters of witches and forcerers, thould be
punithed capitally ; upon which ftatute, numberlefs innocent perfons were
tried, and burnt to death, upon evidence which, in place of affording rea-
fonable conviction to the judge, was fraught with abfurdity and fuperfti-
tion. Itis now unneceflary to enter into a particular explication of that
law ; fince, by a Britith ftatute, 9° Geo. 7. ¢. §. all profecution upon witch-
craft, {orcery, or conjuration, is prohibited. To difcourage pretences to fuch
arts as frequently impofe on the ignorant, all perfons who fhall pretend to
witchcraft, or undertake from their fkill in any occult {cience to tell for-
tunes, or difcover ftolen goods, are by the fame ftatute to fuffer imprifon=~
ment for a year, to ftand in the pillory once in every three months of that
year, and to give fureties for their good behaviour, for fuch time as the
court fhall dire&.

19. Of the crimes committed againft the ftate, fome are levelled imme-
diately againft the fupreme power, and ftrike at the conftitution itfelf, while
others merely difcover fuch a contempt and difregard to the law, as may
contribute to baffle its authority, or flacken the reins of government. Of
the firft fort is treafon; which is that crime that is aimed againft the ftate
itfelf, and fo has a dire@ tendency to fubvert the conftitution, and fet the
whole nation in a flame. It was in the Roman law ftyled crimen majeflatis ;
becaufe it was pointed againft the majefty and dignity of the ftate: and
with us it has the name of treafon, from the French trabifon; it being an act
of treachery againft the commonwealth.

20. Treafon was by the law of Scotland either properor ftatutory. Thofe
fa@s which were treafonable by the Common law, conftituted the crime of
proper or high treafon ; fuch as, contriving the death of the fovereign, or
laying him under reftraint in his perfon, or in the exercife of the govern-
ment; raifing a fray in the hoft without a caufe, (from the Latin Agfis, which;
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in the middle ages, was ufed to fignify an armry or incampmient ; fee Dz
Cange, . Hoflis); levying war againft’ him, or inciting others to invade
him ; the affaulting of caftles where he refided ; the endeavouring to alter
the fucceflion ; impugning the authority of the eftates of parliament ; the
making of treaties either with fubjects or with foreign ftates, or maintaining
any forts without the King’s confent ; and the refetting or concealing of trai-
tors, 1449, ¢. 24.3 1455, ¢. §4.3 1§84, c. 130.; 1661, c. 5.5 1662, c. 2.
‘On the other hand, all fa&ts, which, though they do not of their own na-
ture carry in them any' of the diftinguithing chara&ers of proper treafon,
were, from their enormous guilt, and mifchievous confequences, punifhable
by ftatute with the pains of treafon, got the name of fatutory treafon, viz.
theft by landed men, 1587, ¢. 50.; murder under truft, 6. ¢. 51.; wilful-
ly fetting fire to coal-heughs, 1592, ¢. 146.; or to houfes or corns, 1528,
¢. 8.; and aflaffination, 1681, ¢. 15. The punifhment of treafon, whether
proper or [tatutory, was death, and the forfeiture to the crown of the trai-
tor’s eftate, both real and perfonal ; and the extinction of all the heritable
dignities, honours, or privileges, that the King had conferred on him.
The year immediately enfuing the union of the two kingdoms, anno 17707,
the Britith parliament, judging it reafonable that the whole united kingdom
fhould be governed by the fame law in the matter of treafon, as their obli-
gations of loyalty was the fame, declared, by 7° 4nn. ¢.21. That the laws
of high treafon that then obtained in England, thould alfo take place in
Scotland, not only with refpect to the facts which conftituted that crime,
but in relation to the forms of trial, the corruption of blood, and all the
other penalties and forfeitures confequent on it. The fa&ts which, by the
former law of Scotland inferred ftatutory treafon, are by this Britifh a& de«
clared to be fimply capital crimes.

21. It is declared high treafon by 25° Edw. II. fat. 5. c.2. to compafs or
imagine the death of the King, or of the Queen-confort, or of their eldeft fon,
the Prince, who is, for the time, heir-apparent to the crown. By the King,
is to be underftood the fovereign, whether King or Queen : "for though a
queen who is fuch in her own right, is not included in the words of the
a&; yet the fpirit and intendment of it plainly comprehends every perfon
invefted with the royal dignity : and this hath been fo little doubted, that
neither Q. Mary, Q. Elifabeth, nor Q. Anne, thought it worth while to
get the a& extended to Queens-regnant. It was by the fame ftatute made
treafon to violate the Queen-confort, or the wife of the King’s eldeft fon, or
the King’s eldeft daughter unmarried, or to levy war againft the King, or
to adhere to his enemies, of to counterfeit the great or privy feal, or to kilt
the chancellor, treafurer, or any of the twelve judges, while in their places
doing their offices ; becaufe judges and magiftrates of the higheft rank,
while they are in the actual exercife of their functions, are confidered as
more immediately reprefenting the fovereign : and this laft part of Edward’s
ftatute, is, by the aforefaid at 7° Ann. applied to Scotland, in the cafe of
flaying any lord of feflion or of jufticiary while they are fitting in judge-
ment. After a period was put to the defolating civil war between the
houfes of York and Lancafter, it was equitably enacted by 11° Hen. VII, c. 1.
That no perfon fthould be accufed of treafon, for having adhered to that
king who fhould be in pofleflion for the time, though he fhould be after-
wards declared an ufurper. This at, which ftands unrepealed, affords a
juft fecurity to well-difpofed perfons, in thofe turbulent times, when the
claimant to the crown, who is this day in poffeflion, may be turned out of
it the next. It is alfo declared treafon, 13° Gul. III. ¢. 3. to hold correfpond-
eénce with the Pretender, (now deceafed), or any employed by him; and,
by 6° 4aun. c.7. to affirm advifedly, by writing or printing, that the then
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Queen, and her fucceilors, are not the lawful fovereigns of thefe realms, or
that the Pretender hath any title to the crown, or that the King and parlia~
ment cannot limit the fucceflion to it, )

22. Several treafon-laws have been from time to time enacted for prefer-
ving the purity of the coin. The before-mentioned ftatute of Edward III.
makes it treafon to counterfeit the King’s coin, or to import falfe money ;
which is extended by 1° Marie, fe/. 2. c. 6. to the counterfeiting any foreign
coin that fhall be current in England ; and by two ftatutes, §° & 18° E/i/. to
the wathing, clipping, or lightening of the proper money of the realm.
Whoever fhall have 1n his pofleflion any prefs for coining, or fhall convey
out of the King’s mint any inftrument of coinage, is declared guilty of
treafon by a& 8° & 9° Gul. IIl. ¢. 26.; but this kind of treafon does not
draw after it the corruption of blood. Soon after the Englith reformation
from Popery, feveral a&s were pafled in the reign of Elifabeth for the bet-
ter {fecuring the Proteftant religion, by which many points which bore not the
proper treafonable character, were declared treafon ; fuch as maintaining,
by reiterated aé&ts, the Pope’s jurifdi¢tion, by fpeaking, writing, or acting,
5% Ehf. c. 1.; the putting to execution any of the Pope’s bulls, 13° E/y/.
c.2.; the perverting others, or being perverted to Popery, with a view
of withdrawing from the fovereign’s obedience, 23° Elf.c. 1.5 3 Jac. I
c. 4. §22.23. de.

23. The ftatute of Edward III. requires, that in all trials for treafon, evi-
dence be brought againft the pannel of fome open deed, or ouvert act, ma-
nifefting the crime. Thus, if one be indiGed for imagining the King’s
death, which is an act of -the mind, the treafon muft appear by fome out-
ward a& done by him, which may indicate an intention to kill. Some
Englith lawyers have affirmed, that the bare emiflion of words makes an
ouvert a&, as words are the moft natural means of exprefling the thoughts:
but Lord Coke, and moft of their other writers, maintain the negative ;
both becaufe the ftretching of points of treafon is unfavourable, and be-
caufe, in common {peech, words, and aéts or deeds, are oppofed to one an-
other, and therefore ought not to be explained into each other, fo as to in-
fer the fevereft penalties. As to the fecond point, the forms of proceeding
in trials upon treafon, it fhall be fhortly explained, after finithing the de-
tail of the feveral kinds of crimes.

24. The pains and forfeitures confequent on treafon, are now alfo the
fame in Scotland as in England, by the aforefaid a& 7° 4un. Thefe relate
either to the forfeiting perfon himfelf, or to third parties. The perfon con-
vi@ted of treafon, forfeits to the crown by the law of England, not only all
his heritable eftate, whether in fee-fimple or fee-tail, 7. e, whether he poflefs
the lands as abfolute proprietor, or be limited by an entail, but alfo his
moveable effeCts, or, in the Englith law-ftyle, bis goods and chattels. He
forfeits alfo all his honours or dignities ; for he becomes ignoble, by his
conviction or attainder. The corruption which his blood thereby fuffers,
renders him incapable of fucceeding to any anceftor ; and the eftate which
he himfelf cannot take falls, not to the crown by forfeiture, but to the im~
mediate {uperior as efcheat, ob defectum bered:s, without diftinguithing whe-
ther the lands hold of the crown, or of a fubje&, Coke, 1. Inflit. wol. 1.1 1.
¢. 1. N 4.; Haley, Plac. Coron. wol. 1. c. 27.

- 25. Third perfons who may be affeted by the conviction of the traitor,
are either, firfl, claimants under a title preferable to that of the attainted
perfon ; or, 2dly, his heirs at law ; or, 34/, his creditors and fingular fuc-
ceflors 5 or, 4thly, his heirs of entail. As to the jfirff, Every eftate, of
which the attainted perfon had been poflefled for five years immediately
preceding the attainder, fell by the law of Scotland to the crown, though
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evidence thould have been brought that the lands truly belonged to another
proprietor ; and thus the right owner was ftripped of his property, upon
a prefcription of five years, in place of forty : but that rigorous ftatute was
repealed by 169o, ¢. 33. whereby forfeited eftates were fubjected to all real
actions and claims againft them, though fuch actions had not been raifed
~within the five years ; after which laft ftatute, the five years pofleflion of
the forfeiting perfon,introduced by the act 1584, ¢. 2. refolved into a fimple
prefumption, that his right was good, as long as no better appeared.

26. As to the legal heirs of the traitor, feeing his whole eftate falls to the
crown, his heirs cannot inherit upon his death ; nor can any heir fucceed
to an anceftor, where the propinquity betwixt the two is neceflarily con-
nected by the attainted perfon, or where the attainted perfon would have

“fucceeded to the eftate of the deceafed, had it not been for his attainder.
Hence {pecial ftatutes have been enacted, to enable perfons to fucceed in
lands or dignities, who could not, without the aid of parliament, have fuc-
ceeded in ‘them, on account of the bar created by the intervention of the
forfeiting perfon. Yet it hath lately been adjudged by the Houfe of Lords,
upon a reference to them by his Majefty, that on the deceafe of the laft
Duke of Athol, whofe younger brother Lord ‘George Murray had been at-
tainted of treafon, and had died before him, the peerage defcended to Mr
Murray, fon to the attainted perfon, though he could not conne& his pro-
pinquity to the Duke his uncle, otherwife than through his father, who was
forfeited. This judgement proceeded on principles of the Englifh law, to
which there is nothing analogous in ours; but a feparate ground may be
offered in fupport of it, derived from the reafon of the thing, that before
the fucceflion to the peerage had opened, the attainted perfon was dead,
and by his death the bar removed, which would have interrupted the de-
{cent of that dignity, if he had furvived the Duke his brother.

27. As to the creditors and fingular fucceffors of the attainted perfon, the
traitor’s eftate was forfeited to the crown by our moft ancient law, without
being fubjected to any debts or burdens which had been charged on it pre-
viouily to the forfeiture, other than thofe which the King himfelf had con-
firmed ; for as the King was, by the feudal plan, the abfolute dominus or lord
of all the lands within his dominions, jure corone, the right of property, in
{o far as he had given it by the feudal grant to his vaffal, revived on the vaf-
fal’s forfeiture ; {o that the fovereign could not, with propriety, be confider-
ed as the vaflal’s fucceffor, nor confequently fubje¢ted to any of his debts
which himfelf had not ratified. But the parliament 16go, ¢. 33. upon a
recital, that no perfon ought to have a power of confifcating by his crime
what he could not alienate by his confent, enacted, that the rights of wi-
dows, hufbands, tack{men, creditors, and heirs of entail, fhould not be
hurt by any forfeiture for high treafon. It was for fome time doubted,
whether this a&, which fecured the private right of “perfons who were not
involved in the traitor’s guilt, was repealed by the act 7° 4un. fubjecting
traitors tried in Scotland to the pains and forfeitures of the Englifh law,
It appears, that the Commiffioners of Inquiry who were named foon after
the rebetlion in 1715, made a doubt of it; for which fee Farther report of
Commiffioners of Inguiry, p.15. 21. 23. &c.; both becaufe the excluding of
creditors is not a penalty inflicted on the traitor, but rather a forfeiture of
innocent perfons ; and becaufe our privaterights are, by the articles of Union,
¢. 18. declared unalterable, except for the evident utility of the fubjedt ;
which article, it would feem, ought to have the effe of preferving in
force fo beneficial a ftatute, till at leaft it had been exprefsly repealed by a
Britith ftatute: but it is now held for an agreed point, that the rights of
the traitor’s creditors muft be determined by the law of England, notwith=~
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“ftanding the forefaid a 16go. All real creditors upon a forfeited eftate
are, by the Englith law, fecured againft the confequences of - their debtor’s
attainder ; but perfonal creditors ftem to have but little fecurity by that
law. By fpecial ftagutes, however, pafled after the two rebellions in 1715
and 1745, the courts to which the parliament referred the determination
of the claims on the forfeited eftates in Scotland, were impowered to fuftain
the claims of all lawful creditors, whofe debts were contra@ted before a cer-
tain period, previoufly to which it could not be fufpeéted by the lenders,
that the debtors had a view to rife in arms againft the King. The confe-
quences of treafon, in fo far as they affect the traitor’s fingular fucceflors,
and even his heirs, are made temporary by the aforefaid ac 7° 4nn. which
declares, That after the Pretender fhall be three years dead, no attainder
for treafon fhall have the effet to difinherit the heir, or hurt the right of
any perfon, other than that of the offender himfelf during his natural life :
but the term of this law is, by 17° Geo. II. ¢. 39. prorogated during the
lives of any of the Pretender’s fons. Though by the Englith law, an eftate-
tail becomes forfeited to the crown, by the attainder of the prefent heir
or tenant; yet where the deed of entail contains fubftitutions or remain-
ders over, in default of the attainted perfon, and the heirs of his body,
fuch forfeiture is only temporary, limited to the life of the attainted per-
fon, and of fuch iffue of his as would have been inheritable to the eftate,
had he not been attainted. A cafe occurred lately, that the heir to fuch an
eftate had iflue born in France after his attainder, and died, lcaving that
iffue. The queftion in debate was, Whether the eftate or intereft which
was forfeited to the erown, determined by the death of the attainted per~
fon, fo that it vefted jmmediately in him who was fubftituted to the at-
tainted perfon, and his iffue; or whether it continued in the crown during
the life of that iffue? The crown-lawyers argued, that the eftate conti-
nued forfeited, in regard that the iffue, though born without the liegeance of
the fovereign, were naturalized, and confequently inheritable to the eftate
by 7° 4nn. ¢. 5. by which all the children of natural-born fubjecs, though
born out of the kingdom, are naturalized. The fubftitute to the attainted
perfon’s iffue pleaded a pofterior ftatute, 4° Geo. /I ¢.21. which exprefsly
excludes the children of perfons attainted of high treafon from the benefit
of the former ftatute of Anne. The court of feflion pronounced judgement
for the crown, Feb. 18. 17525 but upon an appeal, the Houfe of Lords,
after an unanimous opinion given by the judges, that the crown’s right de-
termined in the cafe above ftated, adjudged, that the fubftitute had right to
enter into the immediate pofleflion of the eftate, New (oll. i. 3.5 ibid. p.327.

28. The a& 7° 4un. makes the Englith law ours, not only in treafon, but
in mifprifon of treafon ; by which is underftood the overlooking or con-
cealing of treafon, from meprendre, to overlook or negle. It is inferred
from one’s bare knowledge of the treafon, and not difcovering it to a ma-
giftrate, or other public perfon who is by his office impowered to take exa-
minations, though he thould not in the leaft degree aflent to it. The pu-
nithment of this crime is imprifonment, together with the forfeiture of the
offender’s moveables, and of the profits of his heritable eftate during his
life ; or, in the ftyle of the law of Scotland, his fingle and liferent efcheat,
Hale, Plac. Coron. wol. 1. ¢.28.

29. The crime of fedition confifts in raifing commotions and difturbances
in the ftate. It is either real or verbal. Real fedition is inferred from an
irregular convocation of a number of people, without lawful authority,
tending to obftruc or trouble the peace of the community. Such commo-
tions as are aimed directly againft the {overeign or ftate, amount to high
treafon; but where they are raifed merely to redrefs fome fuppofed grie-
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vance, it is the crime which falls properly under the name of fdition. As
thofe convocations were commonly aflembled within our larger boroughs,
where there is the greateft confluence of people, our old ftatutes prohibiting
them are chiefly levelled againft convocations within borough. The per-
fons of the tranfgreflors are to be at the King’s will, and their goods to be
confifcated by 1457, ¢. 77.5 1491, ¢. 34. The punithment is by a pofteri-
or a, 1563, ¢. 83. made capital: but by a ftill later one, 1606, ¢. 17.
the perfons guilty are to be punifhed in their bodies and goods, conform-
ably to the laws of the kingdom; which expreflion is feldom or never
ftretched to a capital punithment. Whoever attempts to raife bodies of
armed men in an hoftile manner, and under regular pay, without the King’s
permiflion, is to fuffer death, by 1563, ¢. 75. All perfons who thall be af>
{fembled to the number of twelve, and being required by a public proclama-
tion, made by a magiftrate, conftable, or other officer of the peace, to fe~
parate, fhall neverthelefs continue together for an hour after fuch procla-
mation, are by a Britith a&, 1° Geo. 1. St. 2. ¢. §. commonly called the riot-
aél, to {uffer death, and the confifcation of moveables. Verbal fedition,
which in our flatutes gets the nathe of leafing-making, is inferred from the
uttering of words tending to fedition, or the breeding of hatred and difcord
between the King and his people. This crime was declared capital by
1424, ¢. 43.5 1540, c. 83.: but becaufe thefe ftatutes, from the various
glofles that might be put upon them by partial affection, or the workings of
refentment, proved extremely infnaring to the fubjects, that crime was, by
1703, ¢. 4. declared punifhable, either by imprifonment, fine, or banith-
ment, at the difcretion of the judge.

30. The wilful perverting of judgement by judges or magiftrates, whofe
office and duty it is to prote¢t the innocent, and punifh the guilty, may be
clafled under this head. By the Roman law, all judges and magiftrates of
provinces, who received money which they ought not to have received,
were faid to be guilty of the crimen repetundarum ; which term was at laft
applied to every cafe where the judge accepted of a bribe to pervert judge-
ment, [. 1. Ad leg. Jul. repet. It was punithed, either by banifhment, or
more {everely, according to the nature of the crime; but where the bribe
was received in the trial of a capital crime, the criminal fuffered death, /. 7.
§ 3.¢0d. tit. 'This crime of exchanging juftice for money, was afterwards
called by the doctors baratria, from the ltalian barattare, to trock or barter :
Baratriam committit qui propter pecuniam jufitiam baractat. This vocable is
ufed in 1427, ¢. 107. to denote the crime of clergymen who went abroad
to purchafe benefices from the fee of Rome with money. No fpecial punifh-
ment was by that a& infli¢ted on the offenders: but by an a& pafled foon
after the Reformation, 1567, c. 2. thofe who apply to the fee of Rome for
benefices, are to be punifhed with the pains of baratry; which are there
defcribed to be profcription, banithment, and an incapacity to enjoy any
honour or dignity. Judges who, through wilfulnefs, corruption, or par-
tial affeion, ufe their authority as a cover to injuftice or oppreflion, are
to be punifhed with the lofs of honour, fame, and dignity, by 1540, ¢. 104.
Theft-bote is a crime of this nature; which comes from bote, a Saxon word,
which we ufe to this day for compenfation, and confifts in taking a gratui-
ty in money or goods from a thief, to fhelter him from juftice, and in fub-
ftituting that in place of the punifthment. Itis ftyled in 1436, ¢. 137. the
felling of a thief, or the fining with himj . e. taking a ranfom, or fine, or
compofition from him, for favouring his efcape, or otherwife fcreening him
from punifhment. By the laft-quoted ftatute, lords of regality who ftood
convicted of this crime, were to fuffer the lofs of their jurifdi@ions; and
theriffs, juftices, and barons, the lofs of life and goods. By a pofterior
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a&, 1513, c. 2. private perfons who take theft-bote aré to fuffer the like
pains with the principal thief.

31. The crime of wrongous imprifonment, which falls under the fame
clafs, is defcribed, 1701, ¢. 6. Itis inferred, by a judge or magiftrate grant-
ing warrants of commitment in order to trial, without exprefling the caufe
of commitment, and proceeding in informations not fub{cribed by the infor-
mer; by officers of the law receiving or detaining prifoners on fuch war-
rants; by their refufing to the prifoner a copy of the warrant of commit-
‘ment ; by their detaining him in clofe confinement above eight days after
his commitment; or not releafling him on bail, where the crime is bail-
able; or by tranfporting perfons out of the kingdom, without either their
own confent, or a lawful fentence ; fee below, § 85. Thofe who are guilty
of wrongous imprifonment, are punifhed with a pecuniary fine, from fix
thoufand down to four hundred pounds Scots, according to the rank of the
perfon detained : and the judge, or other perfon adting contrary to the di=
rections of the ftatute, is, over and above, liable in payment to the perfon
detained of a fum of money per diem, proportioned to his rank, and is de-
clared incapable of public truft. This a& hath been applied, not only a-
gainft magiftrates, and other officers of the law, but againft private offen-
ders, Dec. 14. 1730, Paterfon; both becaufe there are feveral expreflions in
the ftatute which favour that extenfion, and becaufe it is not prefumable
that the legiflature, while it was fecuring the perfonal liberty of the fubjeé
againft magiftrates, fhould have left it infecure againft private men, who,
without any colour of title, aflume the office of magiftracy, and pervert
it to the purpofes of oppreflion. All the penalties inflicted by this a& may
be fued for by an action before the feflion, who have the fole cognifance of
that crime, and they are {fubje¢t to no modification,

32. The beating or affronting of judges, or other public officers, while
they are employed in the difcharge of their duties, difobedience to the fo-
vereign’s commands properly communicated by fuch officers, or one’s af-
fuming the powers of a judge, in punithing his adverfary in a law-fuit by
his own proper authority, are truly crimes againft the good government
and police of a ftate. Of this kind are deforcement, breach of arreftment,
and battery pendente lite. Deforcement is the oppofition given, or the re=
fiftance made, to meflengers, or other public officers, while they are aGually
engaged in the exercife of their offices. Its criminal nature confifts in the
affront thereby aimed againft the law itfelf, and the fupreme power, from
which all thefe officers derive their authority. Different punithments have
been from time to time inflited upon offences of this kind: By a ftatute of
‘William the Lion, the criminals were to be imprifoned, ¢. 4. § 5.; after-
wards, by 1581, c. 118. their perfons were to be punifhed at the King’s will,
and their moveables to be efcheated, with the burden of the debt due to
the perfon injured, and of a farther {fum to be paid to him in name of da-
mages ; by a ftill pofterior ftatute, the lives and goods of deforcers were
declared to be in the King’s will ; and at laft, by 1592, ¢. 150. their move-
ables were forfeited, the one half to the King, and the other to the party
at whofe fuit the diligence was ufed. The benefit of this laft ftatute is not
confined to meflengers, but exprefsly includes the officers of inferior courts;
for it mentions all perfons whomf{oever, who are executing any fummons,
Tetters, or precept, direted by any judge within the realm.

33. In the trial of deforcement of a meflenger, the libel will be caft, if
it do not exprefsly mention, that the meflenger, previoufly to the deforce=
ment, difplayed his blazon, which is the badge of his office: for as meffen-
gers are diftinguifhed by a particular badge, the lieges are in bona fide, tilt
the badge be thewed, to treat them as if they were no meflengers. A mef=
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fenger muft alfo fhew to the party, againft whom the diligence is direced,
the warrant againft him, if he defire to fee it: for as the blazon authorifes
the ufer of it to a@ as a meflenger, the warrant gives him authority to exe-=
cute that particular diligence. A meflenger may be refifted without a crime,
not only when he acts without a warrant, but when he evidently exceeds
the bounds of it: for in either cafe, he is not {o properly an executor of the
law, as a perverter of it, by making it a cover to oppreflion. Hence a
landholder was-abfolved from a charge of deforcement, who had, in the
right of hypotheck, ftopped a meflenger wia fac?i from poinding, Nov. 18.
1667, Mack. Crim. part 1. tit. 26. § 4. This decifion is cenfured by that au-
thor: and it muft be allowed, that where the proceedings of a meffenger
are not glaringly illegal and oppreflive, it might be of bad example to
leave debtors at liberty to judge in their own caufe, whether a meflenger,
whom the law hath intrufted with the execution of lawful diligence, has
truly put the diligence to execution according to law.

34. The ftatute 1592 requires blood to be fpilt in the deforcement, in
order to found an action againft the deforcer: and without doubt, where
that action is penal, concluding the efcheat of moveables, the defender,
who ought, in a criminal trial, to have the full benefit of every legal de=
fence, falls to be abfolved, if effufion of blood be not libelled and proved.
But if the action be carried on merely ad civilem effectum, for payment to
the purfuer of his debt and damages, the ftatute is to be more amply inter-
preted, and the action will be fuftained, if the meflenger be any how hin-
dered in executing the diligence, though no blood fhould have been drawn
in the deforcement. - Upon the fame ground, though the words of the a&
are levelled againft the debtor, or fuch as fhall be hounded out, or com-=
manded by him; yet where the conclufion of the libel is barely civil, our
practice has extended the act againft all thofe who fhall have officioufly in-
terpofed to fave their friend from diligence, though they have not been de=~
fired by the debtor. v

35. Deforcement of the officers of the cuftoms, by perfons to the number
of eight or upwards, was punifhed by tranfportation to America, for a
term of years not exceeding feven, by 6° Geo. 1. ¢. 21. § 34.: but now by
a& 19° Geo. I1. ¢. 34. armed perfons to the number of three or more, af=
fifting in the illegal running, landing, or exporting, of prohibited or un=
cuftomed goods, or any perfon who thall forcibly refift or wound any of=
ficer of the cuftoms or excife in the execution of their office, are punifhable
with death, and the confifcation of moveables: ‘

36. Breach of arreftment is a crime of the fame nature as deforcement,
{eeing it imports a contempt of the law, and of the authority of our courts
of juftice. " Itis joined with the erime of deforcement, and the offenders are
fubjeed to the fame pains that were inflited on that crime by 1581,
¢. 118, viz. an arbitrary corporal punithment, and the efcheat of move-
ables, with a preference to the arrefter for his debt, and for fuch farther
fum as fhall be modified to him for damages. The cognifance of this
crime, as well as of the laft, is given to the court of feflion; but that does
not exclude the jurifdiction of the jufticiary, which is the proper criminal
court. :

37. The crime of battery pendente lite is committed by any party to a
law-fuit, who fhall {lay, wound, or otherwife invade his adverfary, in any
period of time between the execution of the fummons, and the full execu-
tion of the decree, or who fhall be acceffory to fuch invafion. The punith-
ment of this crime is, the lofs of the caufe, 1584, c. 138.5 1504, c. 210.
The proof of the invafion is, by thefe ftatutes, dire¢ted to be taken, either
by the juftice, or by any other competent judge ; and upon this ground, the
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feflion fuftain themfelves judges ; for that court is competent to all caufes
which are carried on merely ad civilem effectum. The fentence which is pro--
nounced upon this trial againft him who committed the battery, is decla~.
red by the aforefaid adts not fubject to reduétion, either on the head of mi-
nority, or any other ground : and if the perfon to be tried fhall be denoun~
ced for not appearing to anfwer, his liferent, as well as fingle efcheat, falls
immediately after fuch denunciation.

© 38. Offences againft the laws enacted for the police or good govern—
ment of a country, are truly crimes againft the ftate. The chief of thofe
laws are calculated for the providing all the members of the community
with a fufficient quantity of the neeeffaries of life at reafonable rates, and
for the preventing of dearth. The perfons offending in this way were, by
the Romans, ftyled Dardanarii, from Dardanus, whom Apuleius, and fome
other Roman authors, affirm to have been a noted magician, who ufed ma-
gicalarts in the buying and felling of corns. This ¢crime was committed,
either by landholders who refufed to fell the produce of their land at ajuft
price ; or by merchants who bought up great quantities of corn, in the
view of again felling it at a higher price, when the crop thould be more
fcanty. The richer fort of thefe offenders were punithed relegatione; and the
poorer were condemned to the public works, . 6. pr. De extraord. crim. It gets
the name of foreffalling or regrating in our law, and feveral ftatutes have been
made to punifh it, 1535, ¢. 21.; 1540, c. 98. and 113.5 1579, ¢. 88.: but as
thefe ace did neither fufficiently defcribe the fa&s from which that crime
was to be inferred, nor impofed any higher punifhment on it, than the ef-
cheat of the goods that were bought or fold contrary to the direCtions of
the law, it was enacted, by 1592, c. 148. That whoever bought any corn or
metchandife that was coming to” any market- or fair to be there fold, or
made any contra for it, before the faid merchandife thould be in that mar=
ket, or thould attempt to raife the price thereof, or diffuade any perfon from
bringing fuch merchandife to the market, thould be adjudged a foreftaller;
and that whoever got into his poffeflion in a market, corns, flefh, fith, or
other vivres, brought thither to be fold, and fold the fame at any market;
either holden in the fame place, or within four miles of it, or who got into
his pofleflion the growing corn on the field, by fale, contrad, or promife,
fhould be reputed a regrater. The ftatute declares, that a general indict=
ment againft the pannel, that he is guilty of foreftalling or regrating, fhall
be held fufficient, without any fpecial adjeGion of time or place, when or
where the crime was committed; and that the offender fhall, for the firft
offence, be fined in forty pounds Scots ; for the fecond, in one hundred merks ;
and for the third, fhall fuffer the efcheat of his moveables. Mackenzie, Crins.
part 1.£.23.§ 4. obferves, that though twoor three inftances appear in the books
of adjournal, of perfons convicted of this crime, yet no punithment followed
upon it, and thence concludes for a punifhment gentler than the ftatutory:
but few who have duly refleCted on the enormity of this crime, and its mif=
chievous confequences to the commonwealth, will be forward to condemn
the legiflature for the feverity of the penalties inflicted on it by this ftatute.
‘Where one buys goods that are carrying for fale to a public market for his
own private ufe, he commits no crime : for the fale of goods to a private
buayer can have no tendency to enhance the price of them, and the buyer
‘can have no finifter intention to hurt the community, which yet is effential
towards conftituting the crime.

39. Several acts have been paffed for reftraining idlenefs, and punifhing
fturdy beggars and vagabonds. All between the ages of fourteen and
" ‘feventy, who begged without a badge or teftimonial given them by the ma-
giftrate, were, by 1424, c. 42. to be burnt on the cheek, and banithed :
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and by 1535, ¢. 22. none were permitted to beg in any other parith than
that of their birth, under the pains of thea& 1424. Vagabonds who fhall
be found begging contrary to the provifions in the forefaid a&s, are to be
imprifoned by the judge-ordinary, and put in the ftocks or irons till their
trial : upon conviction, they are to be fcourged, and burnt on the ear ; and
upon a repetition of the crime, to fuffer death, by 1579, c.74. Under the
defcription of vagabonds in this a&, are exprefsly included all who go a-
bout pretending to foretell fortunes, and playing at fubtle and unlawful
plays, as jugglery, &c.; all who give no good account how they can law-
fully earn their bread, or who, though they be able-bodied, are idle, fhun-
ning labour ; all minftrels, not in the fervice of fome lord of parliament,
or borough ; all who ufe forged licences to beg, or who, without fufficient
teftimonials, alledge that they have been fhipwrecked, burnt out of their
houfes, or herried. The execution of the laft-cited at is, by two pofterior
ftatutes, 1592, ¢. 147. and 1597, ¢ 268. intrufted to magiftrates of
boroughs, and theriffs : and if they thould be remifs, power is given to the
kirk-feflion of every parifh to appoint commiflioners, who may hold courts
within their bounds, and try the offenders. Thefe, and many other a&s
againft vagrants and fturdy beggars, are ratified by 1698, ¢. 21.

39. There are many flighter offences againft the penal laws, relating to
the peace of the country, which being rather trefpafles than crimes, and
generally punifhed by the judge-ordinary with a {fmall pecuniary fine, are
feldom or never profecuted by the intervention of juries, according to the
forms of a proper criminal trial. Of this fort are the breaking down or
endamaging inclofures, either by one’s felf or his :cattle, 1661, c. 41.;
1685, ¢. 39.; 1686, c. 11.; the deftroying or {poiling of growing timber,
1698, ¢. 16,5 1° Geo. I St. 2. c. 48.; offences againft the a&s for prefer-
ving the game, fupr. b.2. £ 6. §6.; flaying falmon in forbicden time,
1503, ¢.72.; deftroying plough-graith in time of tillage, and flaying or
houghing of oxen in time of harveft, 1587, c. 82.; fteeping lint in lochs
or burns, 1606, ¢. 13.; 168§, ¢. 20.; or in mofs-holes, 13° Geo. 1. c. 26.
with feveral others of the like fort. '

40. Crimes againft particular perfons may be dire@ed, either againft life,
limb, chaftity, goods, or character. Of the firft kind, the chief is mur-
der, which may be defined, The taking away of one’s life deliberately and
wilfully, without a neceflary caufe. Our moft ancient laws diftinguithed
between f{laughter committed in confequence of a previous defign, which
was ftyled forethought felony, and that which was executed on a fudden, or
chaud mella. The gth ftatute of Robert II. allowed the privilege of girth and
{fan®uary to the laft, but no indulgence was given to murderers on a pre-
meditated defign. This diftin¢tion continued in force down to the reign
of Q, Mary, 1425, ¢. §1.; 1535, ¢.23.5 1555, ¢. 31.: but it was taken a-
way, firft, by an a& during the ufurpation, feb. 1649, . 19.; and afterwards
by 1661, ¢.22. which takes for granted, or aflumes, that intended homi-
cide is, in the general cafe, a capital crime, without diftinguithing whe-
ther the intention to kill was formed antecedently to the encounter, or not
conceived till the inftant before ftriking the blow. This appears to be con-
fitent with the law of Mofes, which appointed cities of refuge for him who
killed his neighbour, where he did not lie in wait for him, but where God
delivered him into his hands; 2. ¢. where, without any criminal intention
in theflayer, either previous to or concomitant with the flaughter, the provi-
dence of God made ufe of him as the inftrument of the other’s death, Exod.
xxi. 13.

41. The a@ 1661 ftatutes, That neither cafual homicide, nor homicide in
felf-defence, fhall be punifhed capitally, but barely by an arbitrary punifh-
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ment. It is certain, that homicide, if it be merely cafual, and committed
without any degree of blame on the part of the agent, deferves not the leaft
animadverfion : and, in the {ame manner, one who kills another in felf-
defence, without carrying the meafure of his defence beyond juft bounds,
or, in the Roman ftyle, without exceeding the moderamen inculpate tutele,
is in no refpect the object of punifhment. Where therefore the legifla-
ture intrufts the judge with a power of infliting an arbitrary punifhment
on cafual homicide, and on homicide in felf-defence, that fort muft be
underftood where the agent was in fome degree blameable. The {laugh-
ter of night-thieves and houfe-breakers, being a neceflary a& done in
felf-defence, is accounted lawful by the ftatute; and that likewife which
is committed againft fuch as aflift in, or defend mafterful depredations,
or in purfuit of rebels denounced for capital crimes. But this laft
claufe is not to be {o explained, as if private perfons were thereby impower-
ed to purfue and put to death declared rebels by their own authority ; it is
to be confined to fuch officers of the law as purfue them upon a proper war-~
rant.

42. Dole is prefumed merely from the aé of killing, otherwife no perfon
could be convicted of murder ; yet this prefumption may be excluded by
fpecial circumftances. Thus a blow ftruck by a weapon which is not like-
ly to'draw death after it, takes off the prefumption of deadly malice, and
confequently has the effet of mitigating or reftri®ing the punithment; a-
greeably to the Mofaical law, Numb. xxxv. 16. 17. 18. which proneunces
him to be a murderer, who fmites his neighbour with an inftrument of
iron, or with a ftone, or an hand-weapon of wood, wherewith he may die,
2. e. who ftrikes with an inftrument which may probably inflit a mortal
wound. This defence, from the want of dole, becomes ftronger in the {pe-
-cial cafe of homicidium in rixa, or of flaughter committed in an accidental
fray or fudden tumult, where there is hardly room to fuppofe a malicious
defign previous to the fray, Yet where the blows or wounds have been
given with a mortal weapon, or aimed even with a flighter one at the more
tender parts, and repeated over and over by the ftriker, law prefumes an
intention in him, taken up at the time he ftruck the blows, though the
{cuflle thould have been only cafual. Wherea number of perfons have been
engaged in the homicidium in rixa, and mortal wounds given, they who are
proved to have given the wounds, are all of them liable to the pains of
death, according to the known rule in crimes, that every one of many of-
fenders is fubject to the fame punifthment, as if there had been but one.
But if no proof can be fixed againft any one of them, they are all punith-
able at the difcretion of the judge. It admits of no doubt, that where the
homicide was committed, not i rixa, but upon malice prepenfe, or a pre-
conceived intention, all of them are punifhable as murderers, though no e-
vidence thould be brought which of them gave the mortal wound.

43. It has been debated, whether it be truly murder, where the flayer ap-
pears to have had an intention to kill one perfon, but has killed another ?
The queftion may perhaps be folved by the following diftinéion. If kil-
ling the perfon aimed at would have been no murder, the miftake of killing
another inftead of him, cannot infer that crime, and muft be confidered as
cafual homicide, being done without a criminal intention. But if it would
have been murder to kill the perfon aimed at, it cannot even alleviate the
pannel’s guilt, that he murdered one perfon, when he truly intended to
murder another.

44. Though an intention to kill fhould appear, yet if the perfon wound-
ed thall recover, the offender, though he has committed a crime which ren-
ders him obnoxious to punifhment, is not a murderer ; for towards confti-
tuting that crime, there muft concur both an intention to kill, and the ac-
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tual fulfilling or executing of it. It is therefore a ufual defence in the trial
of murder, that the wound given was not mortal; and that the death which
afterwards enfued ought to be afcribed to fome other caufe, fuch as a fu-
pervening fever, or the bad management of thé cure, arifing either from
the want of care in the patient, or unfkilfulnefs of the furgeon. That arbi-
trary decifions on fo important a point might be prevented, Mackenzie, in his
Crim. part 1. tit. 11. § 10. approves of a general rule laid down by fome doc-
tors, Gomef. Var. Ref. I. 3. c. 3. and Zach. Queft. Med. leg. That wounds
ought not to be prefumed mortal, if he who received them has lived forty
days after. But this rule would in moft cafes be too favourable for the
pannel : the ufage of England feems better founded, by which one is pre-
fumed to die of the wound, if he die within a year after receiving it, Coke,
- 53. : :
? 45. Affaffination is an aggravated fpecies of murder; which is commit-
ted, where the murderer or aflaflin kills, or fo much as attempts to kill, for
a hire in money, without the leaft provocation, or caufe of refentment, gi-
ven him by the perfon againft whom the crime is direted. The capital
punifhment which is annexed to the bare endeavour or attempt to aflaffinate,
though death thould not follow, was introduced by the Canon law, 6f0 De-
cretal. 1. 5. t. 4. c. 1. §2.: and the privilege of fan&uary was refufed
to aflaflins, even in Popifh countries, though it was indulged to common
murderers, Caball. b. t. num. §01. §15. 526.

46. Self-murder, or fuicide, though it was, in particular cafes, not only
juftified, but applauded by the Stoic philofophers, is as truly criminal as
the murder of one’s neighbour. It is an high act of difobedience to God,
and of infolent refiftance to his providence, to defert the ftation in which
he hath placed us, either from impatience, or whatever other motive, till
he himfelf fhall think fit to call us off from it. Though the offender, by
the commiflion of this crime, withdraws himfelf from trial, and is no
longer the obje of punifhment in his own perfon, the other legal pe-
nalties of murder take place by our ufage. As the fingle efcheat falls, upon
a conviction that one has murdered his neighbour; fo muft the fingle ef-
cheat of a felf-murderer fall, whereby his whole moveable eftate that would
otherwife have gone to his next of kin, accrues as efcheat to the King, or
his donatary. In order to afcertain this right, the donatary muft bring an
a&ion of declarator, to which the next of kin of the deceafed muft be made
a party, for having the felf-murder declared. In this afion the court of
{effion, not of jufticiary, are the proper judges; becaufe it is only purfued
ad civilem effeétum, to procure a confifcation of moveables: and a proof of
every fa& material in the caufe, though of its nature criminal, may be
brought before them, ratione incidentie, becaufe fuch proof is neceflary for
explicating their jurifdi®ion. The admitting this a&ion of declarator into
our law, has been cenfured by fome lawyers, as being truly the authorifing
of a crime to be tried after the death of the criminal, to the detriment of
his innocent next of kin. Mackenzie, Crim. part 1. tit. 13. § 3. gives
his opinion, That one who hath attempted to put himfelf to death, though
without effe@, ought to be tried as a murderer. But this do&rine is not
only rigorous, but appears ill-founded ; for a fimple attempt to kill is not
accounted murder, except in the particular cafes of affaflination, fupr. § 45.
and haimefucken, fr. § 51.; and fuicide, which is a fpecies of murder,
ought to be governed by the common rules of murder. Furiofity, when it
amounts to a total alienation of mind, is a good defence againft this aGion
of declarator ; for the perfon labouring under it hath no will, which never-
thelefs is a requifite eflential to all crimes. '

47. Parricide, in the fenfe of the law of Scotland, is the murder of any
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parent in the diret line of afcendants, male or female, however remote.
Not only the perfon himfelf who is guilty of this crime, is, by 1594,
¢. 220. difinherited, and declared incapable of fucceeding to the parent’s
eftate, but all his pofterity in the right line ; and the fucceflion 1s declared
to devolve on the next collateral heir. The motive to this extenfion againft
the innocent iffue of the murderer, probably was an apprehenfion, left it
might have proved an incentive to the commiffion of the crime, if any of
his defcendents might have received benefit from it, by entering immediate-
ly upon a fucceflion, which perhaps would not otherwife have opened to
them for many years. Tho’ by the Roman law natural parents feemed to be
included, in {o far as they could be known with certainty, and even the mur-
der of children by their parents, .. 1. pr. 4d leg. Pomp. dg par.; [.un. C. De bus
qui par. vel lib. it 1s obvious, that in neither of thefe cafes is there place for the
punifhment inflicted by this ftatute, of difabling the pofterity of the parricide
from inheriting the eftate of the perfon murdered. Upon this head it may
be obferved, that our law hath inforced the duties of children to their pa-
rents {o ftrongly, that the curfing or beating of a parent infers death, if
the guilty child be above fixteen years of age; and an arbitrary punifh-
ment, if he be underit, 1661, c. 20.

48. Where certain fa&s which do not of their own nature conftitute
murder, are by ftatute declared to be murder, the crime thence arifing may
be called prefumptive or flatutory murder. The importers of any kind of
poifon, by which bodily harm may be taken, are, over and above the pains
of death, to forfeit lands and goods, by 1450, ¢. 30. & 31.: but thefe a&ls
have been long quite in difufe; for poifons of {undry kinds have been for
above a century imported without challenge, as drugs or medicines, by
thofe whofe bufinefs it is to difpenfe them. Another fpecies of ftatutory
murder is conftituted by 16go, ¢. 21. which ena&ts, That any woman who.
fhall conceal her being with child during the whole time of her pregnancy,
and fhall not call for, or make ufe of help in the birth, <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>