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1636, 3. GuARDIANSHIP. The father is administrator-in-
law for his children.

See below, of Tutors and Curators.

11.
LAWS OF SUCCESSION.

1. OF SUCCESSION IN GENERAL.

1637. No department of municipal law is more intimately
connected with the state of society than that which relates to
the rights of heirs, and the rules of descent; and in none per-
haps are differences so essential to be found in comparing the
laws and institutions of various countries. While in most
European countries, and particularly in England and Scotland,
the equal division of the Roman law prevails in relation to the
succession in moveables; the law of primogeniture; and the
preference of males, is the distinguishing character of the
descent of land. But in France, in Holland, in Spain, in
Normandy, and partly in Denmark, and almost universally in
America, the rule of equal partition has been adopted in the
descent of land.

3 Stair, tit. 4. 3 Ersk. tit. 8. 2 Blackst. Com. c¢. 14. Pothier, Tr. des
Successions, euv. posth. tom. 3. Code Civile, No. 718-892. Chabot, Com.
sur la loi des Successions, Toulier, Dr. Civ. tom. 4. Van Leeuwin, 63.
Kent, Com. on American Law, v. iv. p. 873. Story, Conf. of Laws, 403.

1638. In the law of Scotland the universitas of the estates
and property of one deceased is called his HZEREDITAS ; and
comprehends both lands and moveables : the one descending
to the heir, the other to the executor; or both to one person,
if these characters be united. While it still remains untaken
up by the heir, it is called HZREDITAS JACENS. The person
who takes the benefit of the hareditas is burdened with the
debts of the deceased: He is called the REPRESENTATIVE of
the deceased, and considered as eadem persona cum defuncto.
The act or mode of taking up the succession is either a judi-
cial or an extrajudicial procecding, by which the heir’s right
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in heritage or in moveables is recognised, and the active title,
as well as the passive representation, either universally or to
a limited extent, conferred and fixed on the successor.

1. Opening of the Succession.

1639. The natural opening of the succession is by death ;
natural, not civil death. But the death of a proprietor is not
necessarily accompanied by succession; for, 1. in particular
crimes (as treason), there is no succession; the criminal’s es-
tate being forfeited from the traitor and his heirs, and his blood
being corrupted (#). 2. Succession may open before death,
undei the provisions of a strict entail, declaring certain acts
to infer forfeiture of the estate and devolution of the succes-
sion ().

(2) 1 Hume, Criminal Law, 546, 550-1, 548.

(b) See below, of Entails, § 1761.

1640. In the proof of death, as opening the succession to a
particular person difficulties may arise :—Thus, 1. It may be
necessary to determine which of two persons dying on the
same day, or perishing by the same accident, survived () ; or,
2. It may be necessary to ascertain, whether a person absent
from the country, or missing, is still alive, or was alive at any
particular time (6) ; or, 3. In order to astertain whether a suc-
cession has devolved, or a bequest accrued, to a particular
person, his survivance on a particular day must be establish-
ed (¢). All such cases are for a jury; and presumptions,
proofs, and inferences from the particular circumstances, rule
the decision.

(@) Case of General Stanwix, Fearne’s posth. works. See Code Civ. de
France, § 761-2. Chabot, Tr. de Successions, § 722. 4 Toulier, Droit Civ.
44.

(b) Sommerville, May 19. 1815; F. C.; reversed, June 8. 1818. Lord
Ashburton, Feb. 7. 1811; F. C. Carstairs, July 30. 1734 ; M. 11633. Law-
rie, Feb. 18. 1670; M. 12643. See Ruthven, Feb. 29. 1628 ; M. 11629.
Erskine, June 25. 1622; M, 11656. French, July 25. 1667 ; M. 12644 ; and
Feb. 23. 1694 ; 4 Brown’s Sup. 163. Hog, June 1706; M. 12645. Hender-
son, Dec. 21. 1710 ; M. 12646. Forrester, Feb. 12. 1760 ; M. 11674. Reid,
Jan. 14. 1834; 12 S. D. 278. Campbell, Feb. 1. 1834 ; Ib. 382. Brown, Feb.
25. 1834 ; Ib. 486.

(¢) Hamilton, 1791.

2. Persons Capable of Succeeding.

1641. It is indispensable to the vesting of a succession in a
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particular person, 1. that such person shall be conceived at
the opening of the succession, and shall be born alive ; 2. that
the person to succeed shall be legitimate ; 3. that he shall be
a subject of the queen ; and, 4. that he shall be of uncorrupted
blood.

1642. 1. In intestate succession the person who is in the right
to succeed at the time of the opening of the succession is the
heir. But the right of a child already conceived though not
yet born, is admitted in this question, provided there is life
after birth; and, on birth, he will exclude one who may have
entered as heir; and may compel him to denude. Many dif-
ficult questions in evidence, respecting conception, birth, pa-
rentage, identity, and legitimation by subseqnent marriage of
parents, oceur on such occasions. In succession by deed, the
person entitled to succeed according to a particular destina-
tion, will not be deprived of it though not born or conceived at
the opening of the succession.

3 Stair, 5. § 50. 3 Ersk. 8.§6,9,76. Bruce, Feb. 22. and 24. 1677 ;
M. 14880. Lord Mountstewart, Dec. 13. 1709 ; M. 14903. M*Kinnon,
June 16. 1756 ; M. 6566. Monboddo, 5 Brown’s Sup. 848. M‘Kinnon, Feb.
14. 1765 ; M. 5290 ; 5 Brown’s Sup, 904 : affirmed, Feb. 25.1771. Douglas

Cause; see arguments and speeches, and as decided in the House of Lords,
Middlemore, March 5. 1811 ; F. C.

1643. 2. Legitimacy of birth is indispensable. See above,
§ 1624, et seq.

1644. 3. Aliens are excluded from succession to lands, but
may be naturalized. See below, of the Rights of Persons,
§ 2130, et seq.

1645. Corruption of blood bars succession. See above,
§ 1638.

3. Laws of Descent and Consanguinity, as applicable to
Succession Generally.

1646. The law of succession to land is arranged on the
principle of primogeniture and the preference of males; while
moveables are disposed of nearly on the principles of the Ro-
man jurisprudence in equal shares to all the nearest of kin.

1647. CoNSANGUINITY. In both courses of succession there
is perpetual reference to the lines of consanguinity ; of which
there are three: descending; collatefal ; and ascending. The
first and the last are called Zineal, in contradistinction to the
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second ; and in them there is vinculum personarum ab eodem
stipite descendentium, as all descending in a direct line from
one common ancestor.

1648. 1. Lineal Descent includes all issue immediate and
remote ; each generation forming a degree of descent.

1649. 2. Lineal Ascent comprehends immediate parents and
ancestry in the direct line, as high as evidence can reach.

1650. 3. Collateral Kindred also descend from one common
ancestor with the deceased, but not, as in lineal succession,
from each other. And here it is necessary to distinguish the
full from the half blood ; and in half blood, the consanguinean
from the uterine.

1651. Full Blood. Personsare thus connected (or germain),
who are born, or descended, of the same father and mother.

1652. Half Blood is either consanguinean or uterine.

1. Consanguinean relations are persons born or descended
of the same father, but not of the same mother.

2. Uterine relations are persons born or descended of the
same mother, but not of the same father.

Law recognises no relationship between the consanguinean
and the uterine ; and there is no succession ab intestato of the
one to the other.

1653. Relationship of full blood or of half blood, according
to the Books of the Feus, stopt at the seventh degree (a) ; but
it is reckoned in Scotland to extend as far as the evidence of
propinquity will reach (b).

(@) Lib. Feud. 1. 1. tit. 1. § 4.
(h) 2 Craig, 17. § 11. 3 Ersk. 10. § 2.

I1.—OF THE LAW OF SUCCESSION IN LAND.

1654. This subject may be considered under these heads :—
1. Of the law of succession ab intestato. 2. Of the law of
succession as affected by settlements and deeds of entail. And,
3. Of the mode of completing the title of the heir in both these
situations.

1. LAW OF HERITABLE SUCCESSION AB INTESTATO.

1655. In heritable succession, the radical points are, 1. Pri-
mogeniture, and the succession of males, and of their issue ac-
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cording to seniority. 2. Representation of parents by their
children taking their place in the succession. 3. Failing males,
equal partition among females; their issue taking their portions
according to the same rule of representation. And, 4. A de-
viation in collateral succession where land has been acquired
by the owner (called Conquest), from the rule of descent ob-
served in the succession to lands coming from an ancestor,
called Heritage.

1. Law of Succession in Heritage.

1656. The several lines already mentioned are observed in
succession to heritage.

1657. 1. RULES OF LINEAL DESCENT. Referring to the ex-
planation of consanguinity already given (§ 1647, et seq.), the
following are the rules of the lineal descent of heritage :—

1658. 1. Primogeniture and Preference of Male. The heri-
table estate descends ab intestato to the lawful issue (§ 1624)
of the person who died last vest and seised in the land (§ 756) :
first, males in their order, and next females as heirs-portioners.
The eldest son, and his issue male and female in their order,
take first ; next the second son, with his issue male and female
in their order ; and so on through all the sons (with their issue)
in their order. See § 1660.

2 Craig, 13. § 19; 14. § 3.and 7. 3 Stair, 4. § 33. 3 Ersk. 8. § 5.

1659. 2. Heirs-Portioners. Failing the male issue and their
issue, the female issue inherit pro indiviso, as heirs-portion-
ers, the issue of those who have died taking their mother’s por-
tion (@). And, 1. The father’s daughters, of whatever marriage,
succeed equally to subjects divisible (8). 2. The issue of
each daughter take their mother’s place; first sons in their
order, then daughters equally. 3. The eldest heir-portioner
by legal succession, not by provision (¢), has a preferable
right, or pracipuum, without eompensation to her sisters, to
the mansion-house of an estate in the country (4). But,
4. She has no such right to a house in town, or to a country
villa (¢). 5. She is also entitled as a preecipuum to such
peerages, dignities, and titles of honour as are not limited
otherwise. 6. She has also a preferable right to subjects in-
divisible ; and amongst others to a superiority (f): But this
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on another footing from the right to the preecipuum; as she
must give compensation for such subjects (g9). 7. When there
are more superiorities, ov rights to feu-duties, than one, they
must be divided like other subjects (k). 8. The eldest heir-
portioner has the custody of the title-deeds (). 9. The sub-
jects to which the heirs-portioners succeed pro indiviso, they
may insist on having divided ; and in such division the eldest
has the portion next to the mansion-house; but the others
cast lots for their choice (£).

(@) 1 Feud. 8. § ult. 2 Feud. 11. and 36. 2 Craig, 14. § 3. 1 Reg.
Maj. 25. § 23 ; and 2. 28. § 1. 3; 29.§ 1,2, &c. Quon. Ath. c. 20. Balf, 221.
§ 1. and 4. Skene de Verb. Sig. voce Varda. See Hailes, Sutherland case.

(b) 3 Stair, 5. § 11. 3 Ersk. 8. § 13. Wallace, Jan. 20. 1758 ; M. 5371.
Smith, June 12. 1792 ; M. 5381.

(¢) Cathcart, Feb. 16. 1773 ; M. 5375. Wight, Dec. 12. 1798 ; M. Heir
Portioner, 1. M‘Lachlan, May 27. 1807 ; Ib. 3.

(d) 2 Craig, 14.§ 7. 3 Stair, 8. §11. 3 Ersk. 8. § 13. Hathorn, Dec, 12.
1696 ; M. 5361. Cowie, Feb. 20. 1737 ; M. 5362. Peadie, Feb. 2. 1743 ;
M. 5367. Forbes, June 24. 1774; M. 5378. Ireland, Nov. 4. 1765;
M. 5373.

(¢) Wallace, Jan. 20. 1756 ; M. 5371. Smith, June 12. 1782; M. 5381.
Thomson, June 24. 1786 ; Bar. Hume, 765. Rae, Jan. 1810; F. C. See
Bar. Hume, 764.

(f) Lady Luss, July 30. 1678 ; M. 15028. See above, § 859.

(9) See Ireland, Forbes, Peadie, supra (d). Wight, Dec. 12. 1798 ; M. Heir
Por. App. 1. M‘Lachlan, May 27. 1807 ; F. C. Houston, supra (¢).

(k) Rae, Nov. 30. 1809; Bar. Hume, 764.

(i) Same case (k).

(k) Dunbar, Dec. 18. 1792 ; M. 5367. . Inglis, Nov. 20. 1781 ; Bar. Hume,
762.

1660. 3. Representation. Where, before the opening of the
suceession, a descendant has died, who, if alive, would have
succeeded as heir, his place is supplied, and the succession
taken, by his lineal descendant : This is called Representation.

2 Craig, 13. § 39. 3 Stair, 4. § 4.

1661. II. RuLes oF COLLATERAL SUCCESSION. On the
exhaustion of the line of descent (children, grandchildren, and
their descendants), the succession, instead of ascending to the
grandfather, deviates to the collateral line. The.rules are
these :— ’ 4

1662. 1. Heritage, after descending as far as possible,
ascends gradually. So, on the death of a middle brother, his
younger brothers (and their issue), in their order from elder
to younger, succeed before the elder: And elder brothers suc-
ceeding to younger are preferred in an inverse order, viz. from
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younger to elder upwards; each as he succeeds transmitting
to his issue. See as to Conquest, below, § 1670.

3 Ersk. 8. § 8. Johnson, Dec. 15. 1681 ; M. 14871. Grant, Nov. 29.
1757 ; M. 14874.

1663. 2. Where a woman dies leaving heritage, her brothers
and their issue succeed before her sisters; according to the
order now stated, § 1662: Her sisters, when the succession
opens to them, being heirs-portioners. See below, of Con-
quest, § 1676.

3 Stair, 4. § 33.

1664. 3. The germain or full blood, male and female, with
their issue, succeed in the first place, according to the above
order.

Hope, Min. Pract. tit. 2. 3 Ersk. 8. §8. Stenhouse, Jan. 1686 ; M. 14872.

1665. 4. The half blood consanguinean succeeds after the
full blood ; brothers first, in the above order. If they are
issue of a former marriage, the youngest brother consangui-
nean first, and gradually upwards; if of a subsequent mar-
riage, the cldest first, and gradually downwards (a) : Sisters
consanguinean succeed to brothers consanguinean as heirs-
portioners. The half blood uterine is excluded ().

(«) Lady Clarkington, July 20. 1664 ; M. 14867; 2 Craig, 15. § 19.

(b) Gilbert’s case, in 2 Craig, 17. § 9. 3 Stair, 4. § 4. Lennox, Feb. 5.
1663 ; M. 14867.

1666. I1I. RULES OF THE ASCENDING LINE. Failing col-
laterals, the heritage goes to the father. And,

1667. 1. Heritage ascends to the father and his relations,
to the exclusion of the maternal line.

2 Lib. Feud. 50. and 4. 84. 1 Coke on Littleton, tit. 1. § 3. Harg. and
But. Notes, n. 56-7. See also 1 Howard, Anciennes Loix des Frangois, 13.
2 Black. 210. 2 Craig, 13. § 46. 3 Stair, 4. §35. 3 Ersk.8.§9. See
Hope, Maj. Pract. Lennox.

1668. 2. The succession never ascends to the mother and
her relations. Even the mother’s own estate, after vesting
in her son or daughter, never ascends to the maternal line
again.

2 Craig, 17. § 9. 3 Ersk. 8. § 9, 10.

1669. Ultimus Heeres. The Crown as ultimus hseres takes
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the haereditas, on failure of the three lines of succession now
stated. This is a caduciary right ; not a right of succession.

1 Lib. Feud. 1. § 4. 2 Craig, 17. § 11. 3 Ersk. 10. § 2. 3 Stair, 3. § 47.
Wallace, Nov. 1687. Tenant, July 1638 ; M. 14897.

2. Law of Succession in Conquest.

1670. In the rule of succession in land acquired by the de-
ceased, and hence called Conquest (§ 1656, 1671), the law of
Scotland does not accord either with the law of the Feus, or
with the law of England ; but is peculiar (a). And, 1. The
conquest of a middle brother dying without issue, or of the
son of a middle brother failing issue, goes to his immediate
elder brother or uncle alive ; or, if there be no elder, to the
next younger alive, failing issue of intermediate brothers or
uncles who have died (8). 2. The conquest of a sister dying
without issue goes also to her next elder brother; or, failing
elder, and their issue, to the next younger brother alive, pre-
ferably to her sisters (¢). 3. Where there are only sisters,
there is equal partition in conquest, as in heritage (d). 4. In
conquest, as in heritage, the whole blood excludes the half (¢) ;
but if there be no brothers or sisters germain, or issue of
them, the rule holds as to brothers consanguinean (f). 5.
There is representation as in heritage. And, 6. If the suc-
cession come from the youngest brother dying without issue,
the immediate elder brother takes both the heritage and the
conquest (g).

(@) 1 Lib. Feud. 1. § 2. also tit. 20. 2 Craig, 15~§ 10; Ib. 77.

(b) 3 Ersk. 8. § 14.

(c) 3 Stair, 4. § 33. Robertson, July 1. 16775 ; M. 5605. A.v. B. July 21.
1670; M. 5608. Cunningham, Dec. 7. 1770 ; M. 14875.

(@) 3 Exsk. 8. § 15, Carse, Feb. 5. 1717; M. 14873,

(¢) See Sir G. Lockhart’s opinion in Fount. vol. i. p. 6. '3 Br. Sup. 241.

(f) 2 Craig, 15. § 19. Lady Clarkington, July 20. 1664; M. 14867.
3 Stair, 5. § 10.

(9) Robertson, July 7. 1675 ; M. 5605.

3. Distinction between Heritage and Conquest.

1671. The difference between Conquest and Heritage is
this : that Conquest is what has come into the person of the
deceased by purchase, gift, or other singular title, from a
stranger, or from one to whom he would not by law have sue-
ceeded : Heritage is that to which one has succeeded as heir-
at-law to his father, or other relation.

2 Lib. Feud. 50. 1 Craig, 10. § 26. 3 Stair, § 10. 3 Ersk. 8. § 14.
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1672. The rules by which it is ascertained what subjects are
comprehended in conquest are the following :—1. It must be
an heritable subject or debt vested by sasine, or requiring sa-
sine to complete the right () : And this rule comprehends
adjudications (4) ; bonds bearing a clause of infeftment (c) ;
subjects purchased and vested in a trustee (4); and it would
seem also subjects disponed in trust to be conveyed over to
the deceased. Subjects to be sold by trustees, and the pro-
duce divided, are not conquest, but moveable estate (see above,
§ 1482). 2. Heritable subjects which do not require sasine
are not conquest, but go to the heir in heritage ;—as leases (¢) ;
personal bonds excluding executors (/). 3. Teinds are not
conquest ; as they affect the fruit, not the land (g).

() 3 Stair, 5. § 10. 3 Ersk. 8. § 14, &c. Duke of Hamilton, Jan. 8.
1740 ; M. 5554, 5615 ; Monb.; 5 Brown’s Sup. 684 ; 1 Craigie and Stewart,
App. Cases, 271. Robertson, July 7. 1675 ; M. 5605. Pitcairn’s case, as
there quoted ; M. 5607.

(b) A. v. B. Feb. 23. 1675; M. 5608. Anderson, June 28. 1677 ; M. 5609.

(©) A.v. B. July 1676; M. 5608. Creditors of Menzies, Dec. 8. 1738 ;
Elch. Her. and Con. 2; M. 5614.

(d) Duke of Hamilton, ut supra.

(¢) Earl of Dunbar, June 24. 1625 ; M. 5605. Fergusson, June 23.1663; ib.

(/) Begbie, Jan. 23. 1706 ; M. 5609. Duke of Hamilton, Jan. 8. 1740 ;
M. 5615. 1 Craigie and Stewart, 271.

(9) Greenock, Dec. 16. 1736 ; M. 5612.

1673. Subjects which were truly heritage in the person of

the deceased, do not become conquest by the interposition of
a conveyance in his favour.

2 Craig, 15. § 17. 3 Stair, 5. § 10. 3 Ersk. 8. § 15.

1674. Things which come by force of destination, and are
taken up by service as heir of provision, are not conquest but
heritage ; as an estate coming to a middle brother by deed of
entail.

Boyd, June 28. 1774 ; M. 3070. 1 Hailes, 577. Mark the error in Brown’s
Synopsis, 85, voce Her. and Con.

1675. Conquest, in descending from the heir of conquest to
his heir, becomes heritage (@). But it seems necessary to this
effect, that it should be wested in the heir of conquest by titles
made up in his person; otherwise, remaining in hzereditate
jacente of the acquirer, it will go to Aés heir of conquest (5).

(o) 3 Ersk. 8. § 15. .
(b) Hope’s Min. Pract. p. 170. § 47. Aitcheson, March 7. 1829; 7 8. D.

558.
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1676. Succession to conquest, as contradistinguished from
succession to heritage, takes place only where a middle brother
or sister (or their issue) dies, leaving younger and elder brothers
or uncles. The younger brother (or uncle) and his issue takes
the heritage ; the elder and his issue the conquest.

Craig, Stair, and Ersk. ut supra. Cunninghame, Dec. 7. 1770 ; M. 14875.

4. Rights of an Apparent Heir.

1677. An apparent heir is the person who, after the succession
has opened, is entitled to take it up as heir-at-law, but who has
not yet made up his titles. Before the opening of the suc-
cession, he is only the heir presumptive.

3 Ersk. 8. § 54. Ragg, June 27. 1708 ; M. 5260.

1678. Some rights descend to, and are vested in, the appa-
rent heir without any service ; and he may enter into posses-
sion of the land, and is entitled to exercise even certain rights
requiring sasine before completing his title.

1679. 1. RicHTS VESTING WITHOUT SERVICE. Titles of
honour and dignities require no service, but vest ipso jure
sanguinis.

3 Ersk. 8. § 77.

1680. Leases vest by mere apparency without service, to the
effect not merely of possessing, but of transferring the right.

Boyd, June 17. 1671 ; M. 143756. Hume, July 9. 1675; Ib. Rattray,
Feb. 14. 1623 ; M. 10366, corrected by Campbell, Feb. 16. 1739; M. 14375.
Scott, June 26. 1754 ; 5 Brown’s Sup. 814 ; and M. 14376.

1681. Rights which run a course of future time, vest with-
out service.
3 Ersk. 8. § 77.

1682. An apparent heir may continue his ancestor’s pos-
session without a title (@), and cannot be disinherited of this
right otherwise than by an effectual conveyance inter vivos or
mortis causa (). And, 1. He may enter into the actual posses-
sion of the lands, &c. 2. He may also continue the civil pos-
session and levy rents and interests ; but not remove tenants
deriving right from the deceased  proprietor. To an effectual
removing, whether under the old act or under the act of sede-
runt, infeftment previous to decree is indispensable ; the dis-
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tinction having been little regarded in a very recent case (¢).
3. His right to the rents vests ipso jure; so that on his death
his executors take the unlevied rents or interests of the price
of lands sold (d).

(a) 3 Ersk. 8. § 58. Weir, Feb. 13. 1664 ; M. 5244,

(0) Ross, March 2. 1770; M. 5019. See below, § 1691. et seq.

(c) Ersk. ut supra. Paton, Dec. 15.1757 ; M. 5273. Sutherland, Aug. 3.
1759; M. 5276. Cawmpbell, March 2. 1808 ; F. C. Johnston, March 3. 1810 ;
F. C. Scott, Feb. 2. 1832; 10 8. D. 284.

(d) Hamilton, Dec. 5. 1760 ; 5253 ; reversed in House of Lords. Lord
Banff, July 24. 1765; 5 Brown’s Sup. 912. Hamilton’s case in House of
Lords, April 8. 1767 ; M. 5257. Spalding, June 20. 1792 ; Bell’s Cases, 244 ;
M. 5257.

1683. 5. The apparent heir is entitled to challenge deeds
done on deathbed (o). And it has been doubted whether he
is not entitled to reduce any infeftment affecting the estate, to
which as heir he has a right to succeed (5) : The rule seems to
be, that when the deed to be challenged is that of a former
proprietor in the fee, and the heir challenges in his character
of heir of provision under previous investitures, there must be
a service ;—where the challenge arises from the alleged in-
efficacy or illegality of the deed, as excluding the heir who
would otherwise take, he may vindicate that right without
service (c).

(#) Graham, Feb. 4. 1779; M. 3186; 2 Hailes, 823. see below, § 1786.

(b) In Cochran, March 11. 1828 ; see 6 S. D. 773-4.

(¢) Rutherford, Nov. 12. 1830; 9 8. D. 3.

1684. 6. An apparent heir may bring his ancestor’s estate
to judicial sale for debt, although the estate is not bankrupt.

1695, 24.

1685. 2. ANNUS DELIBERANDL  The heir is entitled to de-
cline responsibility for his ancestor’s debts; and in order to
deliberate whether he shall do so, he is allowed a year, com-
puted from the ancestor’s death ; or from the heir’s own birth
if posthumous (@) : But the term will not be prolonged on ac-
count of distance of the place in which the ancestor dies ().
If the apparent heir should die during the annus deliberandi,
the next heir has the privilege of his own annus deliberandi
from the death (¢). During the annus deliberandi, the heir is
not bound to answer in any action, in the defence whereof he
must speak as heir (d), except in relation to the widow’s join-
ture (¢). But this privilege of deliberating is lost, 1. by ser-
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vice as heir; 2. by.passive representation (f); and, 3. it will
not stop an action of judicial sale raised against the prede-
cessor (g).

(«) 3 Ersk. 8. § 54. Summers, Dec. 23. 1757 ; M. 6882.

(b) Henderson, Nov. 14. 1783 ; M. 5292; 2 Hailes, 929,

(c) Stevenson, Nov. 28. 1649 ; 1 Brown’s Sup. 422, Summers, ut sup. ().

(d) Ersk. ut supra, § 55. Stewart, Feb. 25. 1749 ; M. 6881.

(¢) Pitcairn, Dec. 4. 1702 ; M. 6876.

(f) Edgar, June 29. 1624; 1 Brown’s Sup. 17. Hamilton, Feb. 6. 1677 ;
M. 6873. Ferguson, March 11.1829; F. C.; 7 8. D. 580.

(9) Campbell, Nov. 19. 1708 ; M. 6877. )

1686. The heir must deal equally with his creditors in this
matter; and the law will aid the creditors in accomplishing
that object.

Summers, Dec. 23. 1757 ; M. 6882. See Blair, July 14. 1631 ; M. 6870.

1687. Charges to enter heir cannot regularly proceed within.
the year. The charge may indeed be given during the year,
and even the summons may be executed along with it; but
no proceeding judicially can follow till the year has expired.
See below, § 1858.

288 Summers, Dec. 23. 1757; M. 6882. M‘Intosh, July 9. 1829; 7 S. D.

1688. EXHIBITION AD DELIBERANDUM is an accessory of the
right of deliberating, and entitles any apparent heir (@) to raise
an action for exhibition of all deeds or obligations by which the
state of the deceased’s affairs may be explained, and so of all
deeds relative to the predecessor’s land or estate, or debts
owing by him. This action is not, in point of time, limited to
the annus deliberandi, but may be raised any time before ser-
vice (b).

(@) Crawford, Feb. 10. 1714 ; M. 3986. Spark, June 30. 1715; M. 3988.
Adair, Jan. 19. 1787 ; M. 3992. < ‘

(b) Nisbet, July 1. 1626 ; M. 3982. ' M‘Farlane, Jan. 12.1779 ; M. 3991 ;
2 Hailes, 815.

1689. The heir may thus call, 1. For deeds even in favour
of strangers (a); 2. For deeds on which infeftment has fol-
lowed (b); but, 3. He may not call generally for all deeds,
debts, &c. which may be hurtful or profitable to the heir (¢).
4. Where the ancestor has been divested by infeftment on an
entail or irredeemable disposition, the disponee is not bound
to produce (d). 5. The ancestor is not divested by adjudica-

Qq
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tion with infeftment, if the legal be not expired, and decree
of declarator of expiry pronounced (¢).

(@) Maxwell, Dec.22.1675; M. 4009. Buchanan, Nov. 20. 1705 ; M, 4010.
Spark, June 30. 1715; M. 3988.

(b) 4 Stair, 33. § 4. Spark’s case, supra.

(¢) Heron, Nov. 30. 1756 ; M. 4019.

(d) Duke of Hamilton, Nov. 28. 1761; M. 3966. Cathcart, Feb. 4. 1795;
M. 3993 ; and same case, May 31. 1825. 1 W. S. App. Cases, 240, 265.

(¢) M‘Farlane, Jan. 12. 1779; M. 3991 ; 2 Hailes, 815.

1690. DeBTs oF APPARENT HEIR. The heritable estate
does not vest in the heir by mere survivance : But as the pos-
session, and ostensible right of an apparent heir, when long
continued, raises to him a credit as proprietor ; it has, on equi-
table considerations, been enacted that, if such possession as
apparent heir, have been continued for three years, his debts
and onerous deeds shall; to the value of the estate, form a debt
against the next heir who shall pass him over and make up
titles to a previous ancestor.

1695, 24. See below, of Passive Titles, § 1929.

1I. LAW OF HERITABLE SUCCESSION BY DEED.

1691. 1. DISPOSITIONS MORTIS CAUSA WITHOUT SUBSTITU-
TION. Succession by deed in Scotland depends not on the no-
mination of an heir, but on an effectual conveyance of the he-
ritage intuitu mortis. Hence the rule is, that in all heritable
succession the legal descent takes effect, unless it be altered by
dispositive words of conveyance de presenti, or substitution ().
The most clearly expressed will not only is ineffectual to carry
the land ; but it is not held to impose an obligation on the
heir to implement (4). But a marriage-contract, though con-
taining only words of provision, and not of disposition, will, by
force of the obligation, be effectual (¢).

(a) 3 Ersk. 8.§ 20. Henderson, Jan. 31. 1667 ; M. 11339. Simpson, Jan.
10. 1752 ; Elch. Zest 12, and Notes, 486 ; Monb. 5 Brown’s Sup. 794. Doug-
las, Dec. 9. 1762 ; M. 4368. Mercer, Dec. 10. 1793 ; M. 3336. Montgomery,
June 9. 1795; Bell’s fol. Cases, 203.  Govan, Jan. 28.1812; F. C. See
ahove, § 760. .

(b) Montgomery, sup. («).

(c) Reid, Jan. 25. 1838 ; 16 S. D. 363.

1692. A proprietor cannot effectually dispose of Scottish he-
ritage by will or testament (a) ; although the deed should be
framed and executed in a country by the law of which real es-
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tate is disposable by will (8) : neither can he deprive the heir by
mere words of disinherison (¢). He must use dispositive words,
either disponing the subject to himself, whom failing, to the
person whom he wishes to favour; or giving it directly to that
person, reserving his own liferent ; or disponing and conveying
the subject to another, reserving a power {o alter (d).

The deed must either be delivered in evidence of final pur-
pose; or it may be kept secret in the granter’s repository,
provided it bear a clause declaring it effectual though not de-
livered at his death (¢).

It will not invalidate the deed as a conveyance of heritage,
if it should bear the form of a testament, provided words of
conveyance de presenti be made use of ().

An effectual conveyance mortis causa may be made in ge-
neral terms; as  of all lands and heritage belonging to me.”
But 1. Such general disposition will not carry a mere spes suc-
cessionis ; or estate which has not opened to the disponer during
his life; or, at least, 2. In order to carry such right, it ought
to be specially mentioned, or described and conveyed ( g).

See below, of Settlements by Trust Deed, § 1991, et seq.

(«) 3 M<Kenzie, 8. 3 Stair, 4. §31. 3 Ersk. 8. § 20. Brand, Dec. 4.
1735; M 15941. Stewart, Nov. 15. 1803 ; 1 Sandford on Heritable Suc-
cession, 62.

(b) Henderson, Dec. 4. 1623 ; M. 4481. Melville, July 3. 1634 ; M. 4483.
Burgess, Jan. 18. 1764 ; M. 4484. Crawford, Jan. 14. 1774 ; M. 4486. Ro-
bertson’s Creditors, Dec. 9. 1795 ; M. 4491 ; and Headerson, June 10. 1795 ;
M. 4489. Snodgrass, Dec. 16. 1806; F. C. Ross, July 4. 1809; F. C.

(¢) Ross, sup. § 1682 (b). Black, Feb. 26. 1833; 11 S. D. 443.

(d) Mitchell, Nov. 21. 1759; M. 8092. Robertson, June 17. 1785;
M. 15947. Ogilvy, Dec. 10. 1793 ; M. 15950.

(¢) 3 Ersk. 2. § 43-4. See supra, § 24. See Logan, and cases in § 24.

(f) Douglas, July 11. 1733 ; M. 15940. Brown, Dec. 26. 1770; M. 5440.
‘Welsh, June 28. 1809; F. C. Glover, Dec. 7. 1810; F. C.

(9) Farquharson, March 2. 1756; M. 2290. M‘Dowal and Selkrig v.
Crawford, Feb. 6. 1824 ; 2 8. D. 682. Leitch, Feb. 17. 1829; 4 S. D. 659;
affirmed, 3 W. S. 366.

1693. 2. DisposiTioN WITH SUBSTITUTIONS. The first dis-
ponee is Institute; those who are appointed to take the sub-
Ject on his death are Substitutes. Substitution is commonly
indicated by the words whom failing ; but may also be indi-
cated by the words *then to;” or by the words “ and to” ().
The dispositive words are applied provisionally to the substi-
tutes, and to those who come in by a power of nomination (see
below, § 1706), as directly as to the institute. Those words
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contained in the dispositive clause give the rule or law of suc-
cession of the subject conveyed (8). They do not, as in move-
able succession, establish a conditional institution, to take
effect only in case the institute should not take; bestowing no
right on the substitute if the institute should succeed. If the
institute shall take, and afterwards die, the property descends
to the heirs and substitutes to whom by the deed it is destined (c).
‘When ambiguous, the dispositive clause may be interpreted by
the precept or procuratory of the deed, or from the whole strain
and purpose of it (d).

(a) Richardson, July 5. 1821 ; 2 Sh. App. Cases, 149. Lockhart, July 19.
1837; 15 8.D.376. Lord Polworth’s Case, House of Lords, June 25.1835;
2 Illus. 332.

(b) Shanks, Jan. 27. 1797 ; M. 4295. Sutherland, Feb. 26. 1801 ; M. Tail-
zie, 8. Graham, June 26. 1816; F. C.; affirmed, June 14. 1825; 1. W. 8.
353. Tinnoch, Nov. 26. 1817 ; F. C. Richardson, July 5. 1821; F. C.;
1 8. B. 105; affirmed, April 8. 1821 ; 2 Shaw’s App. Cases, 149. Young For-
rester, July 11. 1826; F.C.; 4 S. D, 824.

(¢) 3 Ersk. 8. § 44.

(d) See Shanks, Sutherland, and Young Forrester (b). Miller, Jan. 19.
18319 S. D. 295.

1694. In construing technical words used for describing the
several classes of heirs, the rule is to adhere to that meaning
which has been fixed on the words; and not to yield to extra-
neous indications of a different intention, arising either from the
narrative (a) ; or from other deeds (8) ; or from parole evidence
of purpose and meaning (c) ; or from the construction deducible
from the operation being for election purposes, without any
design of altering the succession (d). Nothing, in short, but
an express declaration or necessary implication is admitted to
alter the settled meaning of words of destination (¢).

Where technical words are not used, the question must de-
pend on the voluntas testatoris to be collected from the whole
strain and purpose of the deed (/).

(@) Campbell, Nov. 28. 1770 ; M. 14949. Hay, July 24. 1788 ; M.2315;
affirmed, April 7. 1789. See Lord Eldon’s remarks on that ecase, in the
Roxburgh Cause, 6 W. S. App. 62.

(b) Duke of Hamilton, Jan. 8. 1740 ; M. 14935.

(¢) Douglas, Dec. 9. 1762 ; M. 4369.  Baillie, June 17. 1766 ; M. 1494} ;
reversed, March 26. 1770. See 6 W. 8. App. 79, for Lord Eldon’s remarks
on that case. Murray, June 22. 1774 ; M. 14952,

(d) Rese, March16. ¥784 ; M. 14955, Suttie, Jan.19. 1809; F. C. Molle,
Dec. 13.1811; F. C.

(¢) Kerr, &c. Roxburgh Cause, M. Tailzie, App. 13. Lord Chancellor
Eldon, Sandford on Succession, App.

¢f) Govan Smith, Dec. 14, 1830; 9 8. D. 180. Bryden, Feb. 17. 1831;
9 8. D. 47.
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1695. 3. Worps DescripTIVE oF HEIrs. It is important
to mark the proper use and meaning of the words descriptive
of the several classes of Heirs: And,

1. Hoirs, in a destination, is a technical expression including
all those who are heirs by law; namely, heirs of line, heirs of
conquest, and heirs of investiture.

1696. 2. Heir of Line may sometimes mean the heir of con-
quest. It is synonymous with heir at law ; heir-general ; heir
whatsoever.

3 Stair, 5. § 10. See above, § 1670 ; below, § 1701.

1697. 3. Heir-male applies only to males connected by males ;
exclusive of females and also of males connected by females.

1698. 4. Heir-male of Line, though apparently an incon-
gruous expression, is not so. It means the heir-male, exclud-
ing the heir of conquest.

Sir John Sinclair, June 24. 1766 ; M. 14944 ; affirmed, April 5. 1767.

1699. 5. Heir-female applies to the heir at law, male or
female, failing heirs-male (§ 1697).

3 Ersk. 8. § 46. Bargany case, July 11. 1738; *Elch. Prov. to Heirs, 2 ; re-
versed, March 27. 1739; 1 Cr. and St. 237. Blair, June 16. 1739 ; Monb.

5 Brown’s Sup. 663. Ewing, July 1. 1747; M. 2308. See Lord President’s
remarks on Blair’s case, in Ker, Nov. 13. 1810; F. C.

1700. 6. Heir-male of the Body is to be distinguished from
heir-male (§ 1697). He is not necessarily a son born of the
person named ; but must be in the direct line of descent.

Young Forrester, July 11. 1826; F. C.; 4 8. D. 824. 8ir J. N. Innes
June 23. 1807 ; M. Tailzie, App. No. 13, p. 30; and House of Lords, June
20. 1810.

1701. 7. Heirs whatsoever, or Heirs whomsoever, seems to have
been an expression first used to prevent the fee from reverting
to the superior on the failure of heirs-male (). At present, it
is useful only in limited destinations. When an antecedent
limitation gives the succession to a particular order of heirs,
the general word * heirs” used in a subsequent deed must be
understood not of the heir at law, but of the heir in the former
destination : But the expression ‘ heirs whatsoever” has a dif-
ferent meaning, and enlarges the destination to heirs at law ().
The expression *“ heirswhatsoever™ is a flexible term to a certain
extent, with this observance always, that it is not to give way
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to any construction, arising on supposed intention, but is to be
bent from its natural and proper signification to a more limited
sense only when that is necessary in order to give a meaning to
what is not otherwise intelligible, and where it can be said to be
demonstrative of intention. It may take its construction from
other more specific clauses of destination (¢). See below, § 1724.

(@) 2 Craig, 14. § 3.

(b) 3 Ersk. 8. § 47 ; correct it by Douglas Marquis of Clydesdale, Tait’s
Cases; M. 14930; 5 Br. Sup. 467 ; 2 Illus. 337. Duke of Hamilton, Jan. 8.
1740; M. 5615. Brodie’s case, 1749; 5 Brown’s Sup. 466. Duke of Ha-
milton, March 4. 1777 ; Ib. 467. Dec. 9. 1762; M. 4369. Richardson; July
5.1821; F. C.; 2 Shaw’s App. Cases, 149.

(c¢) 3 Ersk. 8. § 48. Hay, Nov. 16. 1698 ; M. 14899. 3 Stair, 5. § 12.
Greenock, Dec. 16. 1736 ; M. 5612. Duke of Hamilton, supra (a). MLach-
lan, Jan. 12. 1757 ; M. 2312. Richardson, July 5. 1821; 2 Shaw’s App.
Cases, 149. Hay, July 24. 1788 ; M. 2315; 2 Illus. 332, note; 6 W. S.79.

1702. 8. Great care is necessary, 1. in distinguishing the
right character of heir, where more than one charscter concurs
in the same person (). 2. In settling which is the governing
term. 3. The effect produced, or pleadable, by the mingling
of popular with technical language, as daughter used along with
heir-female, is important (b).

(@) Sir J. Dalziel, May 30. 1809 ; F. C. Bargany Case, July 11. 1738 ;
Elch. voce Prov. to Heirs and Children, 2, Notes, 370.  Lyon, June 19. 1739 ;
5 Brown’s Sup. 663. Lady Essex Kerr, Nov. 13. 1810; F. C.; affirmed,
Feb. 26. 1812.

() See cases (@). Creditors of Redhouse, June 15. 1743 ; M. 2306; af-
firmed, Dec. 1744. See Elch. Notes, 373 ; Kilk. remarks on Ewing’s case,
M. 2308. Kerr, sup. (a). Shepherd, Dec. 1. 1836; 15 S. D. 173. Lockhart
M¢Donald, Jan. 19. 1837 ; Ib. 376.

1703. Ambiguity in construction may arise in point of time ;
the effect, where one is mentioned out of the ordinary line of
succession (as daughter or eldest daughter, or second son),
being very different, according to the point of time to which the
expression refers. The general rule seems to be, that the re-
ference is not to the time of making the deed, but to the
opening of the succession.

Roxburghe case, June 23. 1807 ; M. Tailzie, App. 30. Shepherd, Dec. 1.
1836 ; 15 S. D. 173 ; affirmed, 3 S. M‘L. 255.

Destinations Simple and Limited.

1704. 1. SiMmpPLE DESTINATION. 1. A destination to A in-
cludes his heirs: But an immediate substitution of one person
to another excludes the heirs of the institute (@), unless in



CLAUSE OF RETURN. 615

deeds by parents to children. See below, § 1776. A substi-
tution by name after heirs of another, takes effect only when
the whole line of descent of the institute is exhausted ; and so
a destination to one and his heirs-male, followed by a substi-
tution, brings in all the heirs-male before the substitute, and
is not confined to heirs-male of the body (4). Such destina-
tions may be altered gratuitously.

() Forsyth, June 14. 1832 ; 10 S. D. 646.
(b) Baillie, June 16. 1766; M. 14941 ; reversed, March 26. 1770. See
6 W.S. App. Ca. 79.

1705. 2. A clause of Return provides, that the subject shall
return to the granter and his heirs. In general, and in the
line of succession, it has no stronger effect than a simple des-
tination (@) : It has in the construction of such a clause been
conceived, 1. that in a gratuitous conveyance to a stranger
disponee, a clause of return is a condition ; and the disponee
has no power gratuitously to disappoint the return (6). 2. That
if the deed be onerous, or the deed to heirs alioquin successuri,
the clause of return is defeasible (¢).

(«) 3 Ersk. 8. § 45; D. of Hamilton, Dec. 9. 1762 ; M. 4358 ; 5 Brown’s
Sup. 467. Marquis of Clydesdale, Jan. 26. 1726 ; M. 4343 ; Robertson’s
App. Cases, 564, .

(b) Duke of Douglas, Feb. 18. 1717 ; M. 4343. See Duff, June 27. 1807 ;
M. voce Memb. of Parl. App. No. 13. Johnson, May 30. 1804 ; M. 15112.

(¢) M‘Kay, Jan. 13. 1835; 13 S. D. 246.

1706. 3. Sometimes a branch of the destination is introduced
in the shape of a power to name heirs ; and, if duly exercised,
the nomination is effectual as part of the substitution accruing
to and becoming part of the original investigation. See above,

8 1693.

Stewart, May 15. 1821; F. C.; 1 S. B. 9. and 8 S. D. 17; House of
Lords, 2 W. S. 369, and 5 W. S. 515.

1707. 2. LimiTED DESTINATION. Under this head are eom-
prehended several important subjects of discussion ; as, 1. Des-
tinations in fee and liferent. 2. Substitutions, with simple
prohibitions. 3. Entails. 4. Conditional settlements.

1. Of Conjunct Fee, and Fee and Liferent.

1708. The full and unlimited right of a proprietor (§ 939)
is called FEE: The inferior right of usufruct during life is
called LiFereNT (§ 1037). The right of fee may be held
jointly by more than one pro indiviso; or the rights of fee
and of liferent may co-exist in different persons at the same
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time. The settling of the validity and effect of those several
rights in different situations is of great practical importance.

1709. 1. Conyunct FEE. The doctrine of conjunct fee to
husband and wife, or parent and child, will be better under-
stood in considering contracts of marriage (see below, § 1950).
With regard to conjunct fee in strangers,—1. When a subject
is conveyed “ in conjunct fee” to two or more strangers, they
enjoy the subject in common pro indiviso; the heir of each
succeeding him on his death, and taking up his pro indiviso
share along with the survivor (@). 2. Where the right is * in
conjunct fee and liferent,” the parties are joint fiars during
their joint lives; but the survivor enjoys his own fee of the
one-half, and a liferent of the other; the heir of the prede-
ceasor being excluded till the death of the survivor. 3. Where
the right is taken to the parties * jointly, and the survivor
and their heirs,” the survivor has the fee, and it descends to
kis heir, not to the heirs of both by a renewal of the joint
right. 4. Where the destination is to the parties, and * the
heirs of one of them,” that person whose heirs are preferred
has the fee.

(a) 2 Stair, 3. § 42. 3 Ersk. 8. § 35. See below, of Conjunct Fee and Life-
rent to Husband and Wife, § 1950. et seq. Bisset, Nov. 26. 1799 ; Death-
bed, Appendix.

1710. 2. FEE AND LIFERENT. These rights may subsist at
one and the same time in different persons existing (§ 1037).

1711. 1. Fee in pendente. The law of Scotland does not
recognise a fee in a pendent state, ¢. ¢. where there is no per-
son alive to take it up. The principle on which this rests is,
1. that the superior on the one hand, and the vassal on the
other, must have some one to fill the feudal place of superior
or vassal ; and, 2. that creditors shall be able to know with
whom the right of property is. The fee, therefore, is not in
pendente merely by the death of the proprietor ; for the cre-
ditors of the ancestor can affect it as in haereditate jacente,
and the heir can take it, or any one in his right ; while in the
feudal relation of superior and vassal, the remedy is open to
either. It isin pendente only when there is no one in whom
it can be vested. In order to avoid the difficulty arising fromn
the fee being thus in pendente, certain rules have been settled
now to be explained.
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1712. 2. Meaning of the words Fee and Liferent. Much con-
fusion has arisen from the loose way in which the words fee
and liferent have been used by conveyancers. 1. In common
language they are quite distinct : Liferent importing a life in-
terest merely ; fee a full right of property in reversion after a
liferent (see § 1037). But, 2. The proper meaning of the
word liferent, has sometimes been confounded by a combina-
tion with the word fee; so as in some degree to lose its appro-
priate sense, and occasionally to import a fee. This seems to
have begun chiefly in destinations * to husband and wife in
conjunct fee and liferent, and children in fee ;" where the
true meaning is that each spouse has a joint liferent, while both
live ; but that each has a possible fee, as it is uncertain which
is to survive (). 3. The same confusion of terms came to be
extended to the case of a destination to parent and child,—
“To A. B. in liferent, and the heirs of the marriage in fee,”—
where the word liferent was held to confer a fee on the parent (5).
4. Tt gradually came to be held as the technical meaning of
the words “ liferent to a parent, with a fee to his children nas-
cituri,” that the word liferent meant a fee in the father (¢). 5.
The expression came to be held as strictly limited to its proper
meaning of liferent by the accompanying word “ allenarly,”
or some similar expression of restriction () : or where the fee
was given to children nati and nominatim ; there being in that
case no necessity to divert the word liferent from its proper
meaning : or, on a similar principle, where the settlement was
by means of a trust created to take up the fee (¢).

Such being the progress of the professional use of those
words, and the gradual clearing away of the confusion arising
from a vague and loose employment of them, the following
seem to be the rules of legal construction of such settlements.

(a) Pearson, Dec. 12. 1665 ; M. 4249,

() Thomson, Feb. 4. 1681 ; M. 4258. [Paterson’s Creditors, Nov. 21.
1705 ; M. 4259.

(0) Frog’s Creditors, Nov. 25. 1735; M. 4262. Lillie, Feb. 24. 1741 ;
Kilk.; M. 4267. Douglas, July 7. 1761; M. 4269. Dewar, May 5. 1825 ;
! ZZ)' 2}1}111,' June 14.1781; M. 4402. Newlands, July 9. 1794 ; M. 4289 ;
Bell’s Sig. Cases, 54 ; affirmed, April 26. 1798. Thomson, Ib. 72; 1 Dow,
417. Walkerston, Nov. 25. 1801 ; M. 4297. Harvey, May 26. 1815; F.C.
Dewar, Sup. (¢). Allardice, March 5. 1795 ; Bell, fol. Cases, 156. Scott,

Feb. 14.1826; 2 W. S. 550. Dixon, July 1. 1833 ; 6 W. 8. 431.
(¢) Seton, March 6. 1793; M. 4219.
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1713. 1. Under a destination “ to a person named and his
heirs,” or * to a husband and wife in conjunct fee and liferent,
and their heirs,” or to them and ¢ their children, to be born
of the marriage,” or * to the father in liferent, and the chil-
dren of his marriage in fee,” the fee is held to .be in the pa-
rents, or in the father, and a spes successionis merely in the
heirs, or future children.

Pearson, Dec. 12. 1665 ; M. 4249. Lamington, July 23. 1675 ; M. 4252.
Paterson, Nov. 21. 1705; M. 4259. Thomson, Febh. 4. 1681 ; M. 4258.
Angus, Dec. 6. 1733 ; Elchies, voce Fliar,1. Frog, Nov.25.1735; M. 4262,
Lillie, Feb. 24. 1741 ; M. 4267. Cuming, Feb. 10. 1756 ; M. 4268. Douglas,
July 7. 1761 ; M. 4269. Cuthbertson, March 1. 1781 ; M. 4279. Mure,
June 29. 1786 ; M. 4288. - Lindsay, Dec. 9. 1807 ; M. Fiar, App. 1. Max-
well, June 7. 1822; 1. S. B. 509. Kennedy, Feb. 19. 1825; 3 S. D. 383.
Scotts, Feb. 14. 1826; 4 S. D. 460; 2 W. S. 550. Mein, July 8. 1827;
58. D. 781; F. C. Williamson, June 28. 1828; 6 S. D. 1035. Miller,
Nov. 14. 1833; 12 S. D. 32. Jamieson, Jan. 27. 1835; 13 S. D. 18. See
Young, Dec. 2. 1835; 14 D. B. M. 85.

1714. 2. In such a destination the addition of words exclu-
sive of a substantial fee in the liferenter, still leaves in him (to
satisfy the legal maxim) a fiduciary fee: Such is the expres-
sion “ for liferent use allenarly” («). But the construction
which has been put on the word  allenarly,” as restricting to
a liferent what would otherwise be held a fee, is not so fixed
that opposite indications of a fee may not prevail : Such are,
a power to uplift money, a power to sell land, &ec. without any
obligation to reinvest (b).

(@) Gerran, June 14. 1781 ; M. 4402. Newlands, July 9. 1794; M. 4289 ;
Bell, 54 ; House of Lords, M. 4294. Watherston, Nov. 25. 1801 ; M. 4297.
Thomson, July 9. 1794; 1 Dow, 417. Hunter, July 9. 1794; Bell, 73.
Harvey, May 26. 1815; F. C. Dewar, Feb. 5. 1821 ; House of Lords,
May 5. 1825; 1 W. S. App. Cases, 161. Falconar, Jan. 20.1825; 3 S. D.
455. Allardice, March 5. 1705 ; Bell, 156. Scotts, sup. (¢). Rollo, Nov. 28.
1832; 11 S. D. 132. .

(b) Lamington, July 23. 1675; M. 4252. Tulliallan, July 28. 1626 ;

M. 4253. Drumkilbo, Feb. 20. 1629 ; M. 4254. Dickson, Dec. 7. 1780;
M. 4269 ; 2 Hailes, 865. Porterfield, June 23. 1779 ; M. 4277 ; affirmed.

1715. 3. Wherever the right, though conceived as a fee, is
given as a fiduciary or qualified fee, the liferent provided is
not to be extended beyond its usufructuary nature, nor con-
strued as a fee: And this also holds where a trust is consti-
tuted in another, with an interest declared of liferent to a
person, and fee to his children unborn or unnamed. The
trust fee satisfies the maxim, and the liferent is construed ac-
cording to the true meaning of the words.
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Tuwrnbull, Nov. 12. 1822 ; House of Lords, April 15. 1825; 1 W. S. App.
Cases, 80. Mein, July 8. 1827; F. C.; 5 8. D. 779. Seton, March 6. 1793 ;
M. 4219. See below, of Marriage Contracts. Ewan, July 10. 1828 ; 6 S. D.
1125. M<Dowal (Crawfurd’s case), Feb. 6. 1824 ; 2 8. D. 574. Leitch,
June 2. 1826; 4 S. D. 665 ; House of Lords, Feb. 17. 1829 ; 3 W. 8. 366:
Fisher, Nov. 24. 1831 ; 10 S. D. 55. Thomson, August 31. 1835 ; affirmed,
2 8. M<L. 305.

2. Of Substitutions with Prohibition to Alter.

1716. Deeds containing substitutions, although accompanied
by prohibitions to alter, are not entails, but defeasible ; having
effect only as personal contracts, with a condition annexed to
the conveyance.

1717. Prohibitions to dispone or convey are effectual to
prevent gratuitous deeds.

1621, 18. Earl of Callander, Jan. 1687 ; M. 15477. Ure, July 17.1756 ;
M. 4315.

1718. Such prohibitions are not effectual against onerous
deeds, and will not authorize inhibition; or stop a sale; or
defeat the diligence of creditors.

Young, Dec. 7. 1705; M. 15482. Bryson, Jan. 22. 1760; M. 15511.
Monb. ; 5 Brown’s Sup, 873. and 940. See Lord Kames’s Arg. ib. 940, 941.
Young, Nov. 13. 1761 ; 5 Brown’s Sup. 884. See the cases of Stewart, &c.
below, § 1719.

1719. They were at one time held to raise a personal obli-
gation to indemnify those concerned (@) ; and so, 1. to relieve
the estate of debts (b); and, 2. to restore the price, and re-
employ it as before (¢). But in the House of Lords the rule
has been reversed (d), and that decision has been followed
since (¢). The essential difference between the effect of such
limited deeds inter heeredes, and against third parties, is, that
third parties are not affected by them, unless the conditions
of the entail act are complied with (§ 1720); while heirs are
at common law bound by the deed, but only according to a
strict and rigorous construction.

Nore.—It is different when the sale is of entailed lands, under a

canal act. See below, § 1774.

(@) Lockhart, July 11. 1811 ; F. C. Earl of Breadalbane, June 12. 1812;
F. C. Stewart of Ascog, Feb. 22.1827; F. C.; 5S.D. 419. Bruce, June 21.
1827; F. C.; 5 S. D. 822. See below, (d).

(b) Douglas, Feb. 25. 1730 ; M. 15373; affirmed, 1 Cr. and St. 32.

(¢c) Cuming, July 29. 1761 ; M. 15513. Young, Nov. 13. 1761 ; Monb. ;
5 Brown’s Sup. 884. Sutherland, Feb. 26. 1801 ; F. C. Lockhart, July 11.
1811; F. C.; 5 S. D. 424, note. Stewart and Bruce, above (a).
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(d) Stewart’s and Bruce’s cases; reversed, July 16. 1830; 4 W. S. 196.
and 240. Queensberry case, July 16. 1830 ; 4 W. S. 254,
(¢) Lord Elibank, July 2. 1833 ; 11 S. D.858. Campbell, Nov. 23. 1838 ;
1D. B. M. 81.
3. Of Entails.

2 Stair, 3. § 8. 3 Iirsk. 8. §23. Sandford on Entails. Report to the
House of Commons on the Law of Entail.

1720. By the law of Scotland, a conveyance of land implies
a fee. There cannot be a series of liferents (@) ; and restraints
on the power of a fiar can be imposed only by prohibitions and
forfeitures.

The form of an entail with such prohibitions and restric-
tions, is not different from that of any other settlement of
land; the conditions and destination, the prohibitions and the
irritancies, being clearly expressed. The effect is either against
heirs, or against third parties. The former depends on the
expression of the deed, and the principle, that the acceptance
of a conditional gift implies an obligation : The latter depends
on due compliance with the requisites of the act (8).

In the first attempt to make an effectual limitation on the
fee, inhibition was employed ; but it was found ineffectual (c).
Next, interdiction was resorted to, but also without effect ().
Then Sir Thomas Hope devised two clauses; one, to annul
the deed attempted to be granted ; the other, to dissolve and
forfeit the right of the person making the attempt (¢). The
doubts entertained of the efficacy of this device (f), and the
peculiar circumstances of the country led to a statute giving
the sanction of Parliament to entails, provided, 1. they should
contain irritant and resolutive clauses; 2. that they should be
duly recorded by warrant of the Court of Session in a special
register ; and, 3. that they should be followed by sasine con-
taining the prohibitory and irritant and resolutive clauses, re-
corded in the register of sasines.

(a) Allardice, March 6. 1795; Bell’s Cases, 156. See above, § 1713.
Abernethie. Jan. 16, 1835; 13 S. D. 263.

() Campbell, May 17. 1836 ; 14 S. D. 770.

() Hope, Min. Pract. 402. § 9. Bryson, Jan. 22.1760; 5 Brown’s Sup. 940.

(4) Balfour, 187. Cranstoun, Nov. 1586 ; M. 7125.

(¢) Hope, Min. Pract. ut supra. 2 Stair,3. §58,59. 3 M‘Kenzie, 8. § 17.
Stormont, Feb. 26. 1662 ; M. 15475, and 13994. Riccarton, June 13. 1712;
M. 15494 ; Rob. App. Cases, 110. Sharp, Jan. 14. 1631 ; M. 4299.

(f)1685,22. 2 Stair, 3. § 58. 3 Ersk. 8. § 23. Sandford on Entails.

1721. Tt is not surprising that much difference of opinion
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should have taken place relative to the construction and effect
of a statute which gives sanction to so extraordinary an exer-
cise of power over the future succession and management of
land property, and authorizes restraints on the successive pro-
prietors of the land greater than are known in any other
European nation of modern times. And although it is diffi-
cult to lay down any rules for reconciling these differences, the
best approximation to a regular and uniform course of decision
seems to be, to take the words of the statute and of the deed,
according to their strict construction, as furnishing the guid-
ing rule throughout the whole system of entails.

Speid, Feb. 21. 1837 ; 15 8. D. 618. See Rowe, Feb. 9. 1837; 15 8. D.
500.

1722. ForM AND STRUCTURE OF AN ENTAIL. The essen-
tial character of an entail consists in the establishment by
the proprietor of land of such a destination as shall carry the
land to a specified line of heirs, and guard the succession of
the estate, and to a certain extent the management of it, so
as to be secure not only against heirs, but also against third
parties, and to defeat any attempt to dispose of it, or to
carry it off for payment of debt, or from the prescribed line of
succession.

For the acecomplishment of these purposes, beside the ex-
ternal observances required by the statute (of registration of
the original deed of entail in the register of entails, and com-
pletion of the real right by sasine duly registered in the re-
cord of sasines), there must be, 1. a right of property in the
makers; 2. a destination clearly expressed; 3. such conditions
as shall guard against the accidental disappointment of the
entailer’s intentions; 4. prohibitions against sale and debt,
and alteration of the destination ; and, 5. occasionally relaxa-
tion of those restraints by clauses of power.

1723. 1. Title to make an Entail. The same right as heri-
table proprietor which is required to enable one to dispose of
land, is requisite to the efficacy of an entail. But, 1. It is not
necessary that the maker of the entail shall be feudally infeft ;
a personal right will enable him to make a deed which will be
effectual to compel his heir to fulfil the intention, or which
will be valid on the making up of the proper titles (#). 2. One
who has made a trust-deed conveying his estate for the be-
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hoof of creditors, has still in him a sufficient right to make
valid an entail of whatever may remain, in the way of rever-
sion (b).

(@) Livingston, March 3. 1762 ; affirmed, 1765 ; 5 Brown’s Sup. 885 ; and
Bell’s Cases, p. 184. note. Renton, Dec. 5. 1837 ; 16 S. D. 184. Stirling,
Dec. 15. 1801 ; M. 15455.

(b) Camphell of Ederline, Jan. 14. 1801 ; M. App. Adjud. 11. M‘Millan,
affirmed, Aug. 14.1834; 7 W. S. 441,

1724. 2. Destination. This must be clear and intelligible,
and regulated by the principles already laid down (§ 1691, et
scq.). The person to whom the lands are first directly dis-
poned is the INSTITUTE; those to whom they are destined on
failure of the institute are SuBSTITUTES. The substitutes
take by service, either on the death of the institute; or on
contravention and irritancy established by decree of declara-
tor (@); or on repudiation.

It has been held that the entailed destination terminates
wherever females are introduced, or the succession comes to
heirs-female, while no provision is made for excluding heirs-
portioners, and securing that they shall succeed without di-
vision (). And it is not allowed in such a case to infer from
the intention of the entailer an exclusion of the heirs-portion-
ers (c).

A destination terminating in heirs whatsoever, if not limited
to those of a particular description, is held to close the en-
tail (@). It has been doubted whether this is in all cases
correct, or only where the destination terminates in heirs-
female (¢). But there can be no such doubt, where their right
as heirs-portioners is excluded.

When in the destination particular heirs are described as
the persons to take the estate, the -description must be applied
to those who shall answer the description at the time the suc-
cession opens (/).

(@) Simson and Home, Jan. 6. 1697; M. 15353. Irvine, Jan. 1723;
M. 15369. Dundas, Nov. 29. 1774; M. 15430; 2 Hailes, 601. Gordon,
Nov. 14. 1749 ; M. 15384 ; Elch. Tailzie, 37 ; 5 Br. Sup. 774; and Nov. 21.
1753 ; M. 10258 ; Elch. Zuilzie, 51. Stewart, Feb. 1. 1726 ; M. 7275. Ful-
larton, Feb. 12. 1824; 2 S.D. 585. and 1 W. 8. 410. Leslie, Dec. 15.1710;
M. 15358. Earl of March, Feb. 27.1760 ; M. 15412. Harry, June 13.1832.
Hunter, Dec. 11. 1834. Mure, Feb. 16. 1837 ; 15 S. D. 581.

(b) Farquharson, Nov. 29. 1838 ; 1 D. B. M. 121. See also Mure’s case (d),

and Craig (¢).
(¢) Mure, below (d), 3 Ersk. 8. § 32.
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(d) Mure, Feb. 16. 1837 ; 15 S. D. 581 ; affirmed, May 18. 1838 ; 3 S. M‘L.

(e) Craig, Feb. 21. 1839 ; 1 D. B. M. 545.

(f) See sup. § 1703, Shepherd’s case.

1724. 3. Conditions. The statute authorizes landowners to
tailzie their lands “ with such provisions and conditions as
they think fit,” requiring, as necessary to their efficacy, that
¢ these conditions shall be recorded in the register of tailzies,”
and that they « shall be repeated in all ‘the subsequent con-
veyances ;" omission being declared  a contravention, but so
as not. to militate against creditors or other singular successors
contracting in bona fide.”” The usual conditions are,—

1725. 1. To use the Name and Arms of the Entailer. This
injunction, sometimes the offspring. of vanity, may be intended
to prevent the accumulation of several entailed estates in one
person, and the sinking of the name and family of the entailer.
It is held an effectual and binding condition.

Stevenson, July 26. 1677; M. 15475, and 17000. Moir, Feb. 5. 1794 ;
M. 15537.

1726. 2. Exclusion of the Heir on succeeding to a Peerage
or other Estate. This has a similar purpose and effect with
one of the purposes of the condition as to name and arms;
and is, inter heeredes, interpreted so as to give full effect to
the intention of the testator. So a condition,  if he shall
succeed to a Peerage or Estate,” is held to comprehend the
case of his so succeeding in the first place, and taking under
the entail afterwards.

Simson, Jan. 6. 1697 ; M. 15353.. Lockhart, Nov. 25. 1755; M. 15404.
Leslie, 1742 ; Elch. 7 azlzze, 15 in House of Lords; Craigie and Stewart’s
App. Cases, 324, Fleming, Jan. 19. 1804 ; M. 15559. Bruce Henderson,
Jan. 20. 1790 M. 4215. Stirling, Jan. 16. 1834; 12 8. D. 296. Cuning-
ham Bontine, Dec. 20. 1833; 1 D. B. M. 286.

1727. 3. To make up titles under the entail, obtain infeft-
ment duly, record the entail, and possess under the entail
only. These are the requisites of an effectual entail against
third parties, and the neglect of this condition is declared to
infer a forfeiture of the estate. The purpose of this precau-
tion is, that, by completing the entail, creditors and purchasers
shall be excluded, who might otherwise be enabled to affect
the estate by diligence, or to complete a right to it under a
voluntary conveyance. It is a condition conformable to the
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statute itself, by which,  if the provisions and irritant clauses
shall not be repeated in the rights whereby any of the heirs of
tailzie shall brook or enjoy the entailed estate, the said omis-
sion shall import a contravention,” &ec. and * the said estate
shall ipso facto fall and devolve,” &e. (@). The substitutes are
empowered to enforce this obligation (6). But it has been
held that the mere act of making up titles in fee-simple, is not
to be deemed an irritancy beyond remedy ; and that the making
up a title under the entail, before decree of declarator, will
purge the irritancy, provided ample security be given against
the claim of any singular successor who may have acquired a
right to affect the estate while under fee-simple titles (c).

(#) Garnock, July 28.1725; M. 15596.
() March, March 1. 1782; 10963.
(¢) Abernethy, June 20. 1837 ; 15 S. D. 1167.

1728. 4. To pay off the Entailer’s debts, and purge or pre-
vent Adjudications. The heir of entail is not, as such, bound
to pay the entailer’s debts, as not being his representative;
but only for the interest during his possession, as the rents are
bound (#); and he may either neglect to pay the debt, or,
paying it, he may by assignation keep it up as a debt against
the estate (b). See below, § 1743. One design then of this con-
dition is to prevent the continuance of the debts as a burden on
the land ; and to compel the heir to pay what otherwise he
might be entitled to leave a burden on future heirs. Another
purpose is to avoid the danger of adjudications. Formerly
the heir could not sell for payment of the entailer’s debt, but
by a late statute, new powers are granted to sell entailed
estates for payment of the entailer’s debts, so as to save the
expense of going to Parliament (c).

() 3 Ersk. 8. § 27. Campbell, Nov. 29. 1815; F, C.

(V) Kerr, Feb. 15. 1758 ; M. 15551. ‘

(¢) 6 and 7 Will. IV. c. 42. § 7. et seq. Torrance, Dec. 2. 1837; 16 S. D.
174. See Parker’s Forms of Proceeding under the Statute.

1729. 4. Prohibitions or Fetéers. These affect, 1. the power
of transference ; 2. the power of pledging the estate for debt ;
or, 3. the power of altering the succession (see below, § 1748,
et seq.). The machinery by which these prohibitions are
made effectual consists of two sets of clauses ; the prohibitory
and the irritant and resolutive clauses.
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1730. 1. The Prokibitory Clauses must be clear and pointed,
in describing the acts prohibited, and in directing the prohibi-
tion against the persons meant to be restrained. - The great
rule is, That restraints not expressed are not to be implied
from others which are expressed ; nor from one limitation is
another to be inferred («). But the heir is not to deal collu-
sively and fraudulently, so as, under any omission or defect in
one prohibition to facilitate or accomplish the defeat of an-
other; to raise, for example, a fictitious debt under an omis-
sion in the prohibition against contracting debt, for the pur-
pose of altering the succession (). The prohibitions may, to
a certain extent, be imposed by reference to other deeds (c).

(a) Duke of Roxburghe, Dec. 17. 1813; 2 Dow, 210. Rickart, April 5.
1734 ; House of Lords, Craigie and Stewart, 143.

(b) Cathcart, Feb. 12. 1830 ; 8 S. D. 497 ; affirmed, July 18.1831; 5 W.S.

(¢) Don, Feb. 5. 1713 ; M. 15591. Rob. App. Cases, 76. Lawrie, July 24.
1764 ; M. 15612. Broomfield, § 1741. Vere, March 5. 1833; 11 S. D. 520;
affirmed, 2 S. M‘L. 817. Turnbull, June 29. 1836. Bontine v. Graham,
June 12. 1835; 13 S. D. 905.

1731. 2. The Irritant and Resolutive Clauses. These, in
order to give effect against third parties, must be distinctly
pointed or applied to the particular act in question. These
terms are confounded in the writings of lawyers () ; but, cor-
rectly, the Irritant clause irritates or annuls and voids the act
or deed prohibited, in so far as it may affect the estate; and
the Resolutive forfeits, dissolves, or resolves the right of him
who has contravened the prohibition (5).

(a) 3 Ersk. 8. § 25.
(b) Ersk. ut supra, § 25. M‘Kenzie on Tailzies, 1 Juridical Styles, 232 ;
5 Bell’s Forms of Deeds, 25-7.

1732. 3. The following rules regulate these clauses :—1. That
there are no voces signate, no formal and indispensable words
requisite to their efficacy ; provided the two sanctions of nullity
and forfeiture be clearly expressed (¢). Where a clause was
defective in grammatical expression, but capable of having the
syntax and plain meaning restored by means of a reference to
the context, the Court sustained it ; but in the House of Lords
this has been admitted only where by no possibility any other
meaning or words can be introduced, and where the construc-
tion is necessary and inevitable (8). 2. That the irritant and re-
solutive clauses must both be clearly directed against an act
prohibited, otherwise third parties are not touched by the pro-

RT
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hibition (¢). 3. That the application or pointing of these two
clauses may either be generally to all the prohibitions, or spe-
cially to each (d). But great discrimination is necessary in
the pointing of any general expressions, that they be not ap-
plicable to some of the prohibitions, and not to others (e).
4. That it is by the combination of these clauses that the effect
is produced, and therefore both are necessary. The want of
an irritant clause is fatal, though there should be an ample
resolutive clause (/). The want of a resolutive clause is fatal,
though there should be a clear irritant clause (g). 5. That
these clauses must not only be pointed clearly to the several
prohibitions, but distinctly directed to the persons meant to
be affected (£). And such persons, though under the clauses
of prohibition, will not be liable to any claim at the instance
of the heirs of entail (). But, 6. That it is not necessary that
the deeds made in contravention shall be declared void as
against the contravener, provided they are annulled as against
the estate (£).

Nore.—See on this subject below, § 1748, et seq.

(a) Monro, Feb. 15. 1826; 4 S. D. 467; 3 W. S. App. Cases, 344. See
Sharpe (b).

(b) Sharpe, July 3. 1832; 10 S. D. 747; 1 S. M‘L. 612.

(o) Stewart of Ascog, House of Lords, July 16. 1830; 4 W. S. 196.

(d) Bruce, Jan. 15. 1799 ; M. 15539 ; affirmed in the House of Lords.
June 15. 1301. Dick, Jan. 14. 1812. Lang, Nov. 23. 1838; 1 D. B. M. 98.
Rennie, Jan. 17. 1837; 15 8. D. 376; 3 S. M‘L. 146. Moncrieffand Cuning-
ham, 3 S. M‘L. 156.note, and 1 D. B. M. 600. note. Speid, Feb. 21. 1837 ;
15 S. 618. Carrick Buchanan, Jan. 25. 1838; 16 S. D. 358.

(¢) Adam of Blair-Adam, 1821 ; Bar. Hlume, 877.

(f) 3 Ersk. 8. § 25,29. 3 M‘Kenzie, 8. § 17. Stormont, Feb. 26. 1662 ;
M. 15475. Baillie, July 11. 1734 ; M. 15500 ; Elchies, Tailzie, 1. Gairdner,
Jan. 27. 1744 ; M. 15501. Kempt, Jan. 28. 1779 ; M. 15528 ; 2 Hailes, 819.
Barclay, House of Lords, May 18. 1821 ; 1 8. Ap. Ca.24. Thomson, Feb. 27.
1839; 1 D. B. M. 592.

(¢9) Reidheugh, March 11. 1707 ; M. 15489, Craig’s Creditors, July 13.
1712; M. 15494 ; Robertson’s App. Cases, 110. Hepburn, Feb. 8. 1758 ;
M. 15507 ; 5 Brown’s Sup. 331. and 864. Carstairs Bruce, House of Lords,
July 16. 1830; 4 W. S. 240. Mitchelson, June 15.1831; 9 8. D. 741.

(k) Mouro, ut supra, (a). Gordon, Nov. 14. 1749 ; M. 15384 ; Monb. ;
5 Br. Sup. 774. Gilmour, March 6. 1801; M. Tailzie, App. 18. Lord Eli-
bank, July 2. 1833 ; House of Lords, 1835; 1 S. M‘L. Ap .Cases, 1. More-
head, July 2. 1833 ; House of Lords, 1835; 1 S. M‘L.29. Douglas and Co.
Nov. 14. 1823 ; House of Lords, 1825; 1 W. S. 323. M‘Gregor, Feb. 12.
1838 ; affirmed, 3 S. M‘L. 84. Campbell, Nov. 23. 1838 ; 1 D. B. M. 81.

(i) Same case of Campbell (%).

(k) Monro, ut supra (a).

1733. 4. Powers. While the entailer wishes in general
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strictly to prohibit the sale or burdening of the estate, there
may be particular occasions on which, for the benefit of all
concerned, a relaxation of those restraints may be useful.
This is the use of clauses of power, which are commonly di-
rected to the following purposes:—1. A power to sell for sa-
tisfying the entailer’s debts (¢). 2. A power to excamb, or
to sell and reinvest for the purpose of concentrating the estate ;
But this is much cleared by the recent statute (5). 3. A power
to grant feus of portions of the estate; or to a certain extent ;
or in particular circumstances (¢) ; it not being permitted, how-
ever, under such a clause substantially to defeat the entail. 4. A
power to burden the estate, to a certain extent, with provisions
for widows or children (d); and this either within preseribed
limits, at a certain number of years’ rent of the estate (¢), or
left discretionary (as by the term “ reasonable provisions™), in
which case the Court must deal with it according to equity (/).
5. A power to alter the destination, so as to avoid the succes-
sion of an idiot or a bankrupt (g). 6. A power in particular
circumstances (qualifying the clause prohibiting alienations),
to grant long leases (4). See below, § 1773.

Nore.—Besides those conventional clauses of powers, the Legisla-
ture has interfered on several occasions with statutes of power, for
which see below, § 1762, et seq.

(a) Kilburney, Jan. 20. 1669 ; M. 15347. See above, § 1728.

(b) 6 and 7 Will. IV. c. 42. See Earl of Breadalbane, Feb. 11. 1830;
8 8. D. 490. See below, § 1770.

(¢) Duke of Roxburghe, March 5.1734 ; 1 Cr. and St. 126. Schaw, Aug. 7.
1754 ; M. 15558 ; 5 Br. Sup. 816. Innes, Jan. 12. 1808 ; M. Zailzie, App. 60.
%ec. 18.1813; F. C.; 2 Dow, 149. Marquis of Aberdeen, Jan. 26. 1816;

C

- (d) See also Lord Aberdeen’s Act, below, § 1773. See Erskine, July 7.
1829 ; 7 S. D. 844. TEarl of Rothes, Jan. 29.1829; 7 S.D.330. Cleghorn,
Jan. 18. 1833; 11 S. D. 259.

(¢) Douglas, May 15.1822; 18.D. 408. Malcolm, Nov. 21.1823; 2 S. D,
514. Earl of Rothes, Jan. 29. 1829 ; 7 S. D. 339.

(f) Lord Mar, Dec. 3. 1830; affirmed, Sept. 28. 1831; 5 W. 8. 611.
Howden, June 17, 1834 ; 1 S. M‘L. 739.

(9) Halket, Feb. 16. 1762 ; M. 15416.

(k) See also 10 Geo. IIL. c. 51; below, § 1764, et seq.

1734. 2. COMPLETION OF THE ENTAIL BY SASINE AND RE-
CORDING. By the statute it is required as indispensable to an
entail effectual against third parties, 1. that the prohibitions,
conditions, and irritancies, shall enter the registered infeft-
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ment ; and, 2. that the tailzie shall be recorded in the Register
of Tailzies.
1685, 22.

1735. 1. Completion by Sasine Recorded. The statute ap-
plies only to tailzies which shall be completed by sasine, and
duly registered in the record of sasines, in which the prohibi-
tions, conditions, and irritancies, shall appear. But certain
distinctions are of importance.

1736. 1. While the deed of entail is not yet completed by
infeftment, the conditions and prohibitions, properly guarded
by irritant and resolutive clauses, will be effectual against
third parties deriving right from the heir in possession, if" /e
kas no other title but only the tailzie. The principle of this is,
that the personal right (supra, § 1719) is qualified or limited
by its conditions. ‘

Denholm, June 5. 1733 ; House of Lords, 1 Cr. and St. App. Cases, 113;

Kilk. 546. Boyd, Jan. 22. 1766 ; Monb.; 5 Brown’s Sup. 919. and 922.
Syme, Feb. 1. 1803 ; M. 15619. Chisholim, Feh. 27. 1800 ; Tailzie, 10.

1737. 2. If the person in possession be also keir at law (alio-
quin successurus), his creditors may attach the estate by means
of that right of succession, provided the tailzie shall not have
been completed by sasine and registration of the entail: Or,
such heir alioquin successurus, disregarding the tailzie, may
complete his title as heir, and effectually sell or burden the
estate.

Douglas, Feb. 22. 17655 M. 15616 ; Bell’s Cases, 168, note ; Monb. 5 Br.
Sup. 907. Cuningham’s Creditors, May 14. 1806 ; Bar. Hume, 872. Rus-
sell, Jan. 31. 1791 ; Bell’s Cases, 166; M. 10300. Dickson, Feb. 24. 1801;
M. Tailzie No. 13.  Graham, May 13. 1795; M. 15439 ; Bell’s Cases, 162.
Mitchell, Feb. 4. 1809; F. C.

1738. The heir in possession may, at the suit of substitutes,
be judicially compelled to complete his title under the entail,
with the conditions, prohibitions, and irritant and resolutive
clauses ; and this not only by force of a condition in the deed to
that effeot, but by force also of the statute (sup. § 1727).

1739. In construing the obligation to insert the restraining
clauses in the procuratories of resignation, charters, precepts,
and Instruments of sasine, it is held,—1. That a reference in
the precept to the prohibitions and irritant and resolutive
clauses in another part of the deed, will be sufficient, provided
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the clauses appear in the instrument of sasine (a). 2. That
the clauses, in order to be effectual, must appear in the instru-
ment of sasine (5). 3. That the clauses must also be engrossed
in the deed of tailzie itself, or at least by reference to another
entail upon record (¢). 4. It is not sufficient that the tailzie
shall once have been thus completed by infeftment; each suc-
ceeding heir must insert the clauses in his infeftment, in order
to bind third parties (d).

(@) Murray Kynynmond, Kilk.; M. 15380. Monb. 5 Brown’s Sup. 738.
M(bl)sgggrray Kynynmond, ut sup. Viscount of Garnock, July 28. 1725 ;

(&) Broomfield, June 2. 1764; M. 15618. Don, July 14 1713; Rob. App.
Cases, 76. Lawrie, July 24. 1764; M. 15612. See also Vere’s Case, 2 S.

and M‘L, 817.
(@) Viscount of Garnock, ut sup.

1740. 2. Recording in the Register of Tailzies. This regis-
tration is by judicial warrant of the Court of Session, and ina
register appointed for tailzies (@). The writ to be recorded is
the original entail—not a charter proceeding on it; and al-
though the entailer has himself sold part of the lands, the
whole entail must be recorded (5).

(a) 1685,22. 5 Bell’s Forms, 161, ct seq. Irvine, June 26. 1776 ; 5 Br.
Sup. 622 ; M. Tailzie, Appendix, 1. Hamilton, March 11. 1777 ; 5 Br. Sup.

624.
(b) Moore, Nov. 28. 1821; 1 8. D.

1741. Recording in the Register of Tailzies is not necessary
in order to render the tailzie effectual against the heirs and
substitutes themselves (¢). But without such registration the
tailzie has no effect against third parties. The estate may be
effectually sold (8), and is at all times open to the diligence
of creditors who have contracted with the heir in possession
before the recording of the entail ().

Note.—An entail may thus be exposed to danger during a whole
vacation, when no warrant to record can be obtained.

(a) Willison, Feb. 26. 1724; M. 15369. Hall, Feb. 1726; M. 15373.
M<Gill, June 13. 1798; M. 16451. Broomfield, June 29. 1784. Turnbull,
§ 1730 (o).

(b) Paterson, Feb. 23. 1787 ; Bar. Hume, 869. Graham, Dec. 11. 1829 ;
8 S. D. 231 ; House of Lords, 5 W. S. 759.

(¢) Willison, ut sup. (a). Napier, Nov. 20. 1805; Bar. Hume, 870. 'Wil-
son, May 27. 1808 ; Ib. 873. Smollet, May 14. 1807; M. Tailzie, App. 25.
Ferrier, Dec. 10. 1813; F. C. Rose, June 11. 1828; F. C.; 6 S. D. 945;
affirmed, Aug. 30. 1831 ; 5 W. S. App. Cases, 359. Same parties, Feb. 9.
1836. Cant, Dec. 27. 1726 ; M. 15554 ; Craig, Rob. App. Cases, 117, note.
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Hepburn, Feb. 8. 1758; M. 15507 ; 5 Brown’s Sup. 331 ; affirmed in House
of Lords. Philp, Dec. 14. 1758; 5 Brown’s Sup. 365, 869; M. 15609.
Viscount Garnock, April 18. 1740; 1 Cr. and St. App. Cases, 281. Kin-
naird, Nov. 26. 1761 ; M. 15611; affirmed. Earl of Roseberry, June 22.
1765 ; M. 15616. Irvine, July 31. 1772; Tait’s Cases; 5 Brown’s Sup. 622 ;
affirmed ; M. Tailzie, App. 1.

1742. The proper party to produce the deed and apply for
the recording of it as a tailzie is the maker of the entail, or
the institute cr heir in possession () ; but it may be done after
the entailer’s death (), and by any substitute, who has an
interest, and can produce the original deed of entail ; for which
incident diligence will be granted (¢). It would seem that an
“ heir whatsoever” is not entitled to apply for the recording of
the entail (@). The application is by summary petition to the
Court of Session (e).

(@) Nairne, March 10. 1757 ; M. 15605 ; 5 Brown’s Sup.335. Reid, Feb.
25. 1710 ; 4 Brown’s Sup. 794.

(b) Napier, July 20. 1762 ; Monb. 5 Br. Sup. 888. See Kilk. 5 Br. Sup.
335.

(¢) 3 Ersk. 8. § 26. Cavers, July 4. 1707 ; 4 Brown’s Sup. 666. Spittal,
Aug. 3. 1781; M. 15617. Ker, July 7. 1804 ; M. 14984. Drummond, Jan.
26. 1744 ; Elchies’ Notes, 453 ; 2 Ersk. 8. § 26.

(d) Jessup, Feb. 7. 1822; 1 S. D. 273.

(¢) More, Feb. 2. 1753 ; M. 15602. Houston, Jan. 25. 1715 ; M. 15366.
Nairne, ut supra (a); Kilk. Notes, 5 Brown’s Sup. 335. Ker, July 7. 1804 ;
M. 14984.

1743. 3. LiABILITIES OF HEIRS oF ENTAIL. An heir of
entail is personally liable for the entailer’s debts only to a li-
mited extent. This, after much diversity of opinion (), has been
fixed to be only to the amount of the value of the estate (b).
2. The entailed estate itself is liable, and may be adjudged or
gold for those debts (¢). 3. The heir of entail in possession is
not bound to pay those debts, but may leave them, both prin-
cipal and interest, as burdens on the estate, in the hands of
subsequent heirs of entail (d); and it is to prevent this, that
the condition compelling the heir of entail to pay off debts and
purge adjudication is so frequently inserted in tailzies (see
above, § 1728). Sometimes leave is given to constitute the en-
tailer’s debt a burden, or to sell part of the estate for dis-
charging it, and such condition will be effectual (¢) ; and now
by statute such sale is authorized to take place (/). The en-
tailer’s debts will be allocated rateably on two estates left
by him under entails, in a question between the respective
heirs (g). 4. The heir of entail, although not bound to pay off
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those debts, may, on paying them, take assignation and
keep them up against the estate (A). 5. As to the debts
of preceding heirs of entail, those arising on meliorations,
under leases, will not bind subsequent heirs (¢), unless made
effectual under the 10 Geo. III. (see below, § 1764), and debts
which may lawfully be incurred under the entail will not, un-
less constituted as the entail prescribes, bind succeeding heirs;
as for example, aliment, mourning, &ec. of the widow and
family, and even funeral expenses of a preceding heir (£), and
provisions granted in terms of the entail may be kept up
against the estate (7).

(a) Maitland, Dec. 5. 1755 ; Monb. 5 Brown’s Sup. 837. Murray Kynyn-
mond, July 27. 1748; Elch. Tailzie, No. 34 ; Monb. 5 Brown’s Sup. 764.
Gordon, Dec. 1. 1659 ; M. 11166.

(b) Sutherland, Feb. 26. 1801 ; M. Tailzie, No. 8.

(c) Earl of Lauderdale, Feb. 1730; M. 15556.

(d) Campbell, Nov. 29. 1815; F. C.

(¢) Viscount Strathallan, May 29. 1828 ; 6 S. D. 881.

7) 6and 7 Will. IV. c. 42. § 7.

g) Lawrie, Dec. 7. 1830; 9 S. D. 147.

(k) Kerr, Feb. 15. 1758 ; M. 15551.

(i) Crawford, March 11. 1809 ; F. C. Lawrie, ut sup.(f). Frazer, May
29. 1827 ; 5 S. D. 722; affirmed, Feb. 25. 1831 ; 5 W.S. 69. See § 1256.

(k) Lauder, Jan. 31. 1744 ; M. 15378. Campbell, Dec. 16. 1818; F. C.
() Crawford, March 11. 1809; F. C.

1744. 4. PERSONS WHO MAY BE AFFECTED BY THE CONDI-
TIONS, PROHIBITIONS, AND IRRITANCIES. Considering a tail-
zie in its effects against third parties, the only two descriptions
of persons in relation to whom the effect of the limitations may
be doubtful are, 1. the Institute; and, 2. the Maker of the
entail.

1745. 1. Institute. The strict words of the statute do not
authorize any restraint on the institute. Those words sanc-
tion ¢ tailzies with irritant and resolutive clauses, whereby it
shall not be lawful to the heirs of tailzie to sell,” &e.: And
opinions have varied as to the competency of conditions or li-
mitations directed against the institute who is a disponee, not
an heir (@): But at last it is settled, 1. That the institute may
be placed under the conditions and prohibitions of the entail (5) ;
but, 2. That he must be specifically comprehended in the pro-
hibitory clauses, and pointed out by clear indications; not
being included under the expressions Aeir or member of tail-
zie (¢). 3. That in the irritant and resolutive clause the insti-
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tute may be included under a general term, provided the pro-
hibitory clauses distinctly comprehend him (d).

(@) Willison, Feb. 26. 1726 ; M. 15458. Erskines, Feb. 14. 1758 ; M. 4406.
Edmonston of Duntreath, Nov. 24. 1769 ; M. 4409 ; 1 Hailes, 298 ; in House
of Lords, April 15. 1771; M. 4411. See also Gordon, July 8. 1777;
M. 15462; 2 Hailes, 761. Lord Chancellor Eldon’s observations in Steel’s
case, below (¢), 5 Dow, 84.

(%) See the cases cited above (a), and below (c), passim.

(c) Steel, May 12. 1814; F. C.; 5 Dow’s App. Cases, 72. Baugh, Jan.
14.1834; 12 S. D. 279. See Cases of Glassford and Morehead, sup. § 1732
(9)- Logan Maxwell, Dec. 20. 1836 ; 15 S. D. 291. Brown, March 11.1837.

(@) Douglas, Nov. 14. 1823; F.C.; 2 S. D. 487 ; 1 W. S. App, Cases, 323.
See Syme, Feb. 27. 1799 ; M. 15473.

1746. 2. Conditional Institute. In distinguishing who shall
be held as bound under the deseription of heirs of tailzie, 1.
The person is institute to whom the first fee is directly given,
whether he be maker of the tailzie (@); or another, named
after a reserved liferent (8) ; or a conditional disponee, to whom
the estate opens by the purifying of the condition (¢). But,
2. Tt does not make one an institute, that ex eventu he be-
comes the first holder of the estate in fee by the predecease of
prior disponees (). 3. Neither is a fiduciary fee sufficient to
make the person to whom it is given institute ; as when a life-
rent allenarly is constituted, the fee to persons unborn, the
heir on his existence, is institute (¢). But, 4. It may be doubt-
ed whether a liferent to a father unrestricted, and a fee to
children nascituri construed as a fee in the father would be
sufficient to characterize him as institute, so as to make the
heir a substitute.

(a) Livingstone, March 3. 1762; M. 15418 ; Monb. 5 Brown’s Sup. 885.
Gordon, Feb. 23. 1791 ; M. 15465 ; Bell’s Cases, 180.

(" Wellwood, Feb. 23. 1791 ; Bell’s Cases, 191 ; M. 15463 ; see also
M. 15466. Marchioness of Titchfield, May 22. 1798; M. 15467 ; affirmed.
Miller, Feb. 12. 1799 ; M. 15471. Glen, Feb. 15. 1821. Logan Maxwell,
Dec. 20. 1836 ; 15 S. D. 291.

(¢) 3 Ersk. 8. § 44. Menzies, June 25. 1785; M. 15436 ; 2 Hailes, 969;
confirmed, on remit from the House of Lords, Jan. 18. 1803 ; affirmed, July
20. 1811. Stevenson, June 24. 1784 ; M. 14862:

(d) Maxwell, Jan. 15. 1817 ; Bar. Hume, 875. M‘Kenzie, Nov. 24. 1818 ;
F.C.; and in House of Lords, May 13. 1822; 1 Shaw’s App. Cases, 150.
Glen, ut supra (b).

(¢) Logan, Dec. 20. 1836 ; 15 S. D. 291.

1747. 3. Maker of the Tailzie. One cannot, by a mere act
of will or of settlement, remove his estate from the reach of
his creditors while he retains the fee; and so, 1. the maker of

a tailzie cannot gratuitously include himself within the prohi-
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bitions, to the effect of prejudicing his creditors (2). But, 2.
By an onerous or mutual tailzie such restraints may be imposed
on the maker ; or the estate may be withdrawn from the dili-
gence of creditors (5).

(@) 3 Ersk.8. § 24. Scott, June 23. 1713 ; M. 15569 ; Rob. App. Cases,
226. Lindores, Dec. 8. 1714 ; M. 7735. Dickson, March 10. 1786 ; M. 15534 ;
House of Lords, Oct. 1. 1831; 5 W. S. 657.

(b) Sharp, Jan. 14; 1631 ; M. 15562. 4299. Schaw, July 15. 1715;
M. 15572 ; Rob. App. Cases, 203. Sheuchan, Case, Stewart, March 3. 1784 ;
M. 15435 ; remitted, June 24. 1814. Same case, June 2. 1818 ; F. C.; re-
versed, July 31. 1822; 1 Shaw’s App. Cases, 320. Paul, May 20. 1828 ;
6 8. D. 826. Dickson, House of Lords, Oct. 1. 1831 ; 5 W. S. 657,

1748. 5. STATE AND MEASURE OF RESTRAINT UNDER
DEEDS oF TarLzie. The restraints imposed by deeds of en-
tail are of three classes:—1. against alienation. 2. against the
contraction of debt, so as to affect the estate. 3. against al-
tering the order of succession. Relative to those three classes
of restraint as enforced by irritant and resolutive clauses
comprehending all, or pointed to the act or deed in question
(§ 731, et seq.), several doubts have been raised; and, 1. It
has been doubted, on the words of the Act, as a permissive
statute, whether entails are sanctioned which do not protect
the estate against al/ these three classes of danger. But the
House of Lords, affirming a decision of the Court of Session,
has fixed that this is not necessary; that the entail will be
effectual so far as it goes, although it do not proceed to the
whole extent of the Act (#). 2. It has been doubted whether
the life interest of the heir of entail in possession can be
alienated or affected by diligence without incurring an irri-
tancy under the clauses of prohibition: But it has been settled
that a sale or adjudication of the life interest if duly guarded
against any possible effect subsequent to the right of the heir
in possession, is unobjectionable (6). 3. It has been doubted
whether the substitutes of an entail are barred from objecting
to a deed as falling under one of the direct prohibitions, if there
is no prohibition against the contraction of debt, and the deed
necessarily raises a debt against the estate : And it has been
held that in such case the challenge is barred, as met by the
debt being effectual (c).

The general rules of construction applicable to these clauses
have already been stated (sup. § 1730): in addition to which,
see below, § 1760. :
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(a) Cathcart, Feb. 12. 1830; 8 S. D. 497; affirmed, July 18. 1831;
5W.S. 315.

(b) Scottish Union Insurance Co. Feb. 19. 1839 ; 1 D. B. M. 532.

(¢) Oliphant, July 1. 1830; 8 S. D. 985.

1749. 1. Prokibition to Alienate. The words of the statute
authorizing this prohibition are—‘ Whereby it shall not be
lawful to sell, annailzie, or dispone the lands or any part
thereof.” Under this prohibition, 1. The prohibition to
alienate must be clear and express (@). 2. It must be dis-
tinctly pointed to the person whose power of alienation is in
question, or to a class of persons within which he falls ().
3. It has been held not to prevent a conveyance to an heir
presumptive, so as to propel the estate (¢). See above, § 1732.

(a) Hepburn, Feb. 8. 1758 ; M. 15507 ; affirmed. See Gordon Cuming,
July 29. 1761 ; M. 15513. Elliot, May 19. 1803 ; M. 15542.

(b) Lady Nairn, July 31. 1736 ; Elchies, voce Tailzie, 5. 1 Cr. and St.
App. Cases, 192.

(¢) Gordon, Nov. 14. 1749; M. 15385. Suttie, July 5. 1758; 5 Brown’s

Sup. 866. Craigie, Dec. 4.1817; F. C. M<Leod, Nov. 17. 1827; 6 S.D.
77.

1750. 1. Feuing. The prohibition to alienate, when clearly
expressed, strikes against the granting of feus, as well as
against absolute and complete conveyances for a price.

Ker, Jan. 23. 1807; M. Tailzie, App. 30 ; Jan. 12. 1808 ; Ib. 60 ; House
of Lords, Dec. 17. 1813 ; 2 Dow, 149. See M‘Kie, Nov. 9. 1736 ; Elchies,

Glebe, 2. Minister of Little Dunkeld, May 14. 1791 ; M. 5153 ; Bell’s Cases,
235. Sce Halket Craigie, Dec. 4. 1817 ; F. C.

1751. 2. Provisions to Widows. The general prohibition to
alienate is effectual to prevent the granting of a liferent or lo-
cality to the widow beyond the amount of the terce (¢). This
requires clauses of power usual in entails (§ 1733), and is the
groundwork of Lord Aberdeen’s Act (§ 1773). Even the terce
may be excluded; but this requires an express provision in
the entail (&).

(a) 3 Ersk. 8. § 20. See Halket Craigie, Dec. 4. 1817. Cant, Dec. 27.

1726 ; M. 15554. Borthwick, Feb. 1730 ; M. 15556.
(b) Gibson, Nov. 24. 1795; M. 15869. Macgill, June 13. 1798 ; M. 15451.

1752. 3. Leases may also fall under this prohibition, whether
in expressing the prohibition, the word alienate or the word
dispone be used (@) ; and,

1. Long leases are thus barred; under which description
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(after many doubts and conflicting decisions) all leases seem
to be included which exceed the ordinary term of a fair agri-
cultural lease ; or which are not leases for the purpose of im-
provement (). And leases granted in violation of such a pro-
hibition are not good to any extent, nor will they be sustained
even when at the time of challenge the period to run is not
beyond the term permitted by the entail (c).

2. Leases, whether of long or of short duration, in which,
instead of the full rent, a grassum is taken, are held to fall
under the prohibition against alienation (d). And a collusive
or fraudulent lease, at a low rent, granted in circumstances
to gain an advantage over the next heir, is reducible (¢).

3. Leases of coal, marble, stone, &c. are within the prohi-
bition against alienation.

4. Tt has been questioned, whether sales of standing timber
(not of the nature of a crop or fruit of the ground), are not
comprehended under the general prohibition to alienate (f).
See § 1754.

5. No lease of the mansion-house and policy, or fields around
the house, can, in the face of a prohibition to alienate, be
granted to the prejudice of the heir of entail ( g).

6. Where there is no prohibition against alienation, there
is no limitation of the power to grant leases, either as to du-
ration, or as to grassum. Nor is the heir who takes a grassum
in such case bound to invest it for the benefit of the su