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C H A P IV.

Powers of a court of equity to remedy
what' is imperfe@ in common law with
refpeét to deeds and covenants.

E have feen above, that, abftra&-

ing from pofitive engagements,

the affording relief to a fellow-creature in
diftrefs, is the only cafe that exalts our
benevolence to be an indifpenfable duty.
A man however 1s fingly the moflt helplefs
of all animals; and unlefs he could rely
upon afliftance from others, he would in
vain attempt any work that requires more
than two hands. To fecure aid and aflift-
ance in time of need, the moral fenfe
makes the performance of promifes and
covenants a duty ; and to thefe accordingly

_ may juftly be attributed, the progrefs at
leaft, 1f not the commencement, of every
art. : :
Among the various principles that qua-
lify men for fociety, that by which one man
cam
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can bind himfelf to another by an aé& of
will;"is eminent. By that a@, a new
relation arifes between them : the perfon
bound is termed obligor, the other ob/igee.
‘But a man may exert an a¢t of will in fa-
vour of another without binding himfelf,
which is the cafe of a teftament or latter-
will : during the teftator’s life, his will
exprefled in his teftament, differs not from
a refolution, as he is hound by neither;
but after death it differs widely, for death
puts an end to the power of alteration. A
teftament therefore muft be effeCtual by
the teltator’s death, or it never can be ef-
fectual.
- Where two perfons bind themfelves to
cach other by mutual aéts of will, this is
termed a contract or covenant. 'Where one
binds himfelf to another without any re-
ciprocal obligation, that a& of will is
termed a promife. 1 proniife to pay to John
L.10o. An gffer i a different act of will:
it binds not unlefs it be accepted ; and ac-
ceptance is an a&t of will of a fourth kind.
Where one by an act of will conveys a
{fubje& to another, that is a fifth kind;
and that a@ exprefled in ‘writing is termed
a deed. o o .
- Bboa Nature,
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Nature, independent of will, bars abfo~
1utely‘v'm'en_ from harming each other. It
binds them pofitively to afford relief to
the diftrefled as far as they are able. But
in no cafe is a:man bound to add to the
eftate of another, or to make him /Jocuple~
tior, as termed in the Roman law, other-
wife than by voluntary engagement. This
diftinguifhes the obligation of a volunta-
ry engagement from the other duties men-
tioned. The latter cannot be tranfgrefled
without making others fuffer in perfon, in
goods, or in reputation: but in relieving
from the obligation of a pramife or cove-
nant, the perfon in whofe favour it is
made, is indeed deprived of any benefit
trom i, but fuffers no pofitive lofs or da-
mage : to him it is Jucrum ceffans only, 'not
damnum datum. HHence 1t 1s, that the mo-
ral fenfe is lefs rigid as to. volimtary en-
gagements, than as to duties that arife
without confent.  To fulfil a rational pro-
mife or covenant, 1s a duty no lefs inflexi-
ble than to fulfil the duties that arife with-
out confent. But as man is a fallible be-
ing, liable to fraud and deceit, and apt to-
be mifled by ignorance and error, the
moral fenfe would be ill {fuited to his na-

tue,
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ture, did it compel him to fulfil every en-
gagement, however irrational, however
rafhly or ignorantly made. Deplorablein-
deed would be our condition, were we fo
~firiétly bound by the moral fenfe: the in-
nocent would be a prey to the defigning,
the ignorant would be over-reached by
the crafty, and fociety be an uncomforta-
ble ftate, But the author of our nature
leaves none of his works nnperfe@c the
moral fenfe, correfpondlng to the fallibi-
lity of our nature, binds us by no engage-
ment but what 1s fairly entered into with
every confequence in view, and what in-
particular anfwers the end for which it
was made,

Few perfons pafs much of their time
without having purpofes to fulfil, and
plans to execute; for accomplifhing which,
means are employ’d. Among thefe means,
deeds and covenants make a capital figure ;
no man binds himf{felf or others for the
fake merely of binding, but in order to
bring about a defired event. Every deed
and covenant may accordingly be confider-
ed to be a mean cmployed to brmg about
fome end or event,

, ﬁgmed_meo the defired event is mention-

ed
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ed in the deed orcovenant, and exprefi
ly agreed on to_be performed; 'in which
cafe performance concludes the  trani-
adtion, being' all that’ was intended. A
bond for borrowed money is a proper
example ; what is ftipulated in the bond to
be performed, is repayment of the money,
beyond which the parties have no view;
and that end is accomplithed when the
money is repaid. A legacy bequeathed in
a tefllament is another example: payment
of the legacy is the only end in view ; and
that end is accomplithed when the lega- -
tee receives the money. But in many
deeds and contracts, the fa&t appoint-
ed to be done, is not ultimate, but in-
tended to bring about a further end. Thus,
when [ buy a ftone horfe for propagation,
the contra@ is performed upon delivery
of the horfe to me., But this performance
does not fulfil my purpofe: I have a fur-
ther end in view, which is to breed hor-
{es 3 and unlefs the horfe be fit for that
end, my purpofe in contracting is fruftra-
ted. 1 purchafe a hogfhead of flax-feed for
raifing a crop of*flax. It 1s not enough
that the {eed be delivered to me: if it be

\ rotten,
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rotten,cthe end I have in view is difapw
pomtgd

Fhis fuggefts a dlvxﬁon of voluntary
engagements into two -kinds : the firft;
where the performance mentioned is ulti-
mate by fulfilling all that was intended ;
the other, where the performance mcn—
~tioned is not ultimate, but intended as a
mean to a further end, ‘not mentioned.
In this kind, a contrac is a mean to bring
about the immediate end, namely, the
performance of what was mentioned and
agreed on; and this immediate end is a
mean to pring about the ultimate end.

In contrats of this kind, there is place
for judging how far the means are propor-
tioned to the end: they may be infufhi-
cient to bring about the end; they may
be more than fufficient; and they may
have no_tendency to brmO' about the end.
Here equity may intérpofe, to vary thefe
means in fome cafes, and to preportion,
them more accurately to the ultimate end :
in other cafes, to fet afide the contra@ al=
together, as infufficient to bring about the -
ulrimate end. Hence it is, that fuch con-
tralls are termed contracts bone fidei; that
is, contralls in which eguity may inter-

| pele
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pofe to: corre&t inequalities, ‘and to adjuft
all matters according to the plain inten-
tion of thé parties. With refpect-to con-
tracts where the  performance ftipulated is
the ultimate end, theré is evidently no
place for the interpofition of equity ; for
what defence can a man have, either in law
orin‘equity, againft performing his éngage-
ment, when it fulfils all that he had in
view in contra@ing? Contracts .accor-
dingly of that kind, are termed contraﬁ:
Siriéte guris. '

To the diftin@ion between contracts bo-
ne ﬁdez and friéti juris, great attention is
given in the Roman law. We are told,
that equity/may interpofe in the former,
and that the latter are left to common law,
But as to what contra@s are bone fidei,
what flriéti juris, we are’left in the dark
by Roman writers. Some of their com-
‘mentators give us lifts or catalogues ; but
they pretend not to lay down any precife
rule by which the one kind may be dif=
tinguifhed from the other, I have endea~
voured to fupply that defett: whether fa-
tisfactorily or not, is the provmce of o~
thers to Judge v |

Have we in Scotland any aéhon fimilar
1 to
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to what.in the Roman law is termed Con-
diftio ex pemtentia? Voet, upon the title
Condictio caufa data; &c. fays, that the.
condiftio ex pemtentia is not admitted in
modern practice, becaufe every paction is
now obligatory. I admit, that every pac-
tion is obligatory fo far as ‘to produce an
action; but that does not bar an equitable
defence, And it appears to me, that there
are contraéts where repentance may be fuf-
tained in equity as a)good defence; as
where the contraét is of a deep concern to
one of the parties, and of very little to the
other. For example, I bargain with an
undertaker to build me a dwelling-houfe
for a certain fum, according to a plan
congerted. Before the work is begun, the
plan is difcovered to be faulty in many
capital articles. Am I bound notwith-
ftanding to fulfil my covenant with the
undertaker ?  'Will not ignorance here re-
lieve me, as error would do, where it is
lucrum ceffans only to the undertaker, and
a very deep lofs to me? Suppofe again,
that upon a more narrow infpection into
my finances, the fum agreed on for build-
ing is found to be more than I ought to
afford. Or what if, rebus integris; 1 fuc-

Vor. L Ce geed
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ceed to an eftate with a good houfe upon
At, or am 1invited by an employment ‘to
fettle elfewhere ? * If I be relieved, the un-
dertaker is at liberty to accept of .employ-
ment from others; and perhaps of more
beneficial employment than mine: if I be
kept bound, a great intereft on my fide is
facrificed to a trifling intereft on his. Co-
venants, intended ‘for the fupport of fo-
ciety, ought not rafhly to be converted to
the ruin of " an individual. It<is a delicate
point to determine in what cafes a court
of equity ought to interpofe. All arbitra-
ry queftions are dangerous, and this is one
of them. The court of feffion, however,
muft not decline fuch queftions where it
is to relieve from deep inequality and di-
ftrefs. In the cafes -above mentioned,
they certainly would not refufe to inter-

pole. \ |
Great intereft on the one fide, and very
little on the other, is not the only inftance
where a court of equity will admit of re-
pentance.  Of all articles of commerce,
that of land is of the higheft importance.
For that reafon, repentance is permitted in
a verbal bargain of land, however fair and
equal the bargain may be. It requires
writing
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writing to-fix the\'bargain;, Marriage is a
contraét ftill more important, as: the hap-
pinefs of one’s whole life may depend on
it.. - Hence it. is- that nothing but a con-
tract de prefent: can bind.” Repentance is
permitted of every agreement that can be
made about a future ‘marriage. Thus a
bond: granted by a woman to marry the
obligee under a penalty,. will not be effec-
tual even for the penalty *, |

This. chapter,, confifting of many parts,
requires many divifions ; and in the divi-
fions that follow a proper arrangement is
ftudied, which ought to: be a capital ob-
ject in every didac}ic {ubject.

S E C T. L

Wberez will is imperfectly expreffed in the

writing.

IN applying the rules of equity to deeds
" and covenants, what comes firt under
confideration is, whether the will be fully

'* 5, Vernon 102.

Cca2 or
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or fairly taken down in the writing. A
~man, exprefling his thoughts to others,
"is not always accurate in his terms ; nei-
ther 1s the writer always accurate in ex~
prefling the will of his employer : and be-
tween the two, errors are often multi-
plied. Thus, claufes in writings are {fome-
times ambiguous or gbfcure, fometimes
too himited, fometimes too extenfive. As
in common law the words are ftrictly ad-
hered to, fuch imperfe@ions are remedied
by a court of equity. It admits words
and writing to be the proper evidence of
will; but excludes not other evidence.
Senﬁble that words and. writing are not
always, accurate, it endeavours to reach
will, which is the fubftantial part; and
if, from the end and purpofe of the en-
gagement, from collateral circumftances,
or from ather fatlsfym g evidence, will can
be afcertained, itis juftly made the rule,
however it may differ :from the words.
The fole purpofe of the writing is to bear
te{hmony of will; and if that teftimony
prove. erroneous, it can avail nothing a-
gainft the truth, This branch of equitable
jurifdition, which comprehends both
deeds and covenants, is founded -on the
| ’ principle
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principle of juftice, which declares for
“will againft every erroneous evidence of it.

This {ection may be divided into three
articles. Firft, Where the words leave us
uncertain about will. Second, Where they
are fhort of will. Third, Where they go
beyond it, |

ARrRT. 1. Where the words leave us uncertain
' about will,

THis imperfection may be occafioned
- by the fault of the writer, miftaking the
meaning of his employer; or by the fault
of the employer, exerting an a&t of will
imperfectly, or exprefling his will obfcure-
ly. But I purpofely neglect thefe diftinc-
tions; becaufe in moft of the cafes that
occur, it is extremely doubtful upon whom
the inaccuracy is to be charged. Nor will
this breed any confufion; for from what-
ever caufe the doubt about will arifes,
the method of folving it is the fame, name-
ly, to form the beft conjeGture we can, af-
ter confidering every relative circum-
ftance. ‘ ’

Contradts
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Contra@®s fhall furnith the firft' exam~
ples... In a bargain of fale, the price is
referred to a third perfon: the referee dies
fuddenly without naming the price; and.
there is mo performance. on. either fide:
There being no remedy here at- common:
law, becaufe the price i1s not afcertained,.
can a court of equity {fupply the defect in
order to validate the bargain? This que-
ftion depends on what the parties intended
by the reference. If they intended not to
be bound but by the opinion of the re-
feree, it is in effe¢t a conditional bargain,’
never purified, which no court will make.
effe@ual. But if it was intended, that the
fale fhould in all events ftand good, lea-
ving only. the price to be determined by
the referee; the unexpected accident of his
death cannot refolve thé bargain; wupon.
which account, it belongs to a court of e-
quity, in place of the referee, to name a
price Jecundum arbitrium bon: wiri. A man
having purchafed land, obliged himfelf in
abacLbond to redifpone, upon receiving
back the prige from the vender within a
time {pecified. The vender having died
within the time, it was queftioned, Whe-
ther his heir was privileged to redeem the

land.
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land. If it was the meaning of the con-~
trac‘to confine the privilege of redemp-
tion to the vender perfonally, his heir
could have mo right. But if it was under-
flood fufficient that t‘he price ‘thould be
repaid within “the time fpecified, the heir
was intitled to redeem, as the predeceflor
was, This conftrution, as the more e-
qual and rational, was adopted by the
court of fefion. And accordingly, the
land was found legally redeemed, upon
the heir’s oifering the price before the
term was elapfed *. A gentleman having
given a bond of provifion to his fifter for
‘3000 merks, took from her a back‘b‘ond,
importing, “ That the fum being rather
“ too great for his circumftances, fhe con-
“ fented that the fame fhould be mitiga-
“ ted by friends to be mutuaHy chofen,
¢ their mother being one.” ' After thc
mother’s deceafe withont mitigation, the.
brother’s creditors infifting for a mitiga-
tion fecundum arbitrium boni “viri, ‘the de-
fence was, That the condition of the miti-
gation had failed by the mother’s death;
and therefore that the bond muft fubfift

* Stair, ¢th January 1662, Earl of Moray contra

Gran:.
' i
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in totum. ‘The defence was fuftained *.
Suppofing the backbond to be conditional,
the judgement is right. But as it feems
the more natural conftruction, that there
fhould be a mitigation if the brother’s cir-
cumftances required it, the unexpected
death of the mother ought not to have pre-

vented the mitigation.

“The next examples fhall be of deeds.
The minifter of Weem fettled his funds
upon five truftees, and their fucceflors,-
for the ufe of the fchoolmafters’ of that
parifh, declaring the major part to be a
quorum. Two only of the truftees ha-
ving accepted and intermeddled with the
funds, a procefs was brought againft them
by the reprefentatives of the minifter,
claiming the funds upon the following
ground, That the deed of mortification
was conditional, requiring the acceptance
of a quorum at leaft of the truftees; and
therefore void, the condition not having
been purified. The defence was, That
the deed of mortification was pure, vefting
a right in the fchoolmafters of Weem;
that the nomination of truftees was only

cleuch,
2

* 1\9£h February 1734, Corfan contra Maxwell of Barn.

intended,
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intended, like the nomination of an exe-
cutor, to make the funds effeGual; and
that it was not intended to make the deed
depend on their acceptance or non-accept-
ance. 'The deed was fuftained; the court
being of opinion, that it would have been
effeCtual though all the truftees had decli-
ned acceptance *. I -illuftrate this by an
oppofite cafe, where it was underftood that.
no right was created by the deed. Lady
Preftonfield made a fettlement of confider-
able funds, to Sir John Cunninghame her
eldeft fon, and Anne Cunninghame her
eldeft daughter, as truftees for the ends
and purpofes following. Firft, the yearly
intereft to be applied for the education and
fupport of fuch of ‘her defcendents as
{hould happen to be in want or ftand in
need thereof, and that at the difcretion of
the truftees. Second, failing defcendents,
the capital to return to her heirs. The
truftees declining to ‘accept this whimfical
fettlement, a  procefs for voiding it was
brought by the heir at law, in which were
~called all the exifting defcendents of the

* December 1752, Campbell contra Campbell of
Monzie and (fampbell, of Achallader.

| Yor. I | D-d ‘ maké}:;
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‘maker. As here it appeared to be the ma-
ker’s will to leave all to the difcretion of
the truftees, without the leaft hint of gi-
ving any right to her defcendents inde-
pendent of the truftees, the ‘deed was de-
clared void by their non-acceptance *.
Colonel Campbell being bound in his
contrat of marriage to fecure the fum of
40,000 merks, and the conqueft durmg
the marriage, to himfelf 'and fpoufe in
conjunét fee and liferent, and to the chil-
dren to be procreated of the marriage in
fee, did by a deathbed-deed fettle all up-
on his eldeft fon, burdened with the fum
of 30,000 merks to his younger children,
to take place if their mother could be pre-
vailed on to give up her claim to the life-
rent of the conqueﬁz and reftrit herfelf
to a lefs jointure : otherwife the provifion
to the younger children to be void; in
which event, it was left upon the Duke of
Argyle and Earl of llay to name fuch pro-
vifions to the children as they fhould fee
convenient, The referees having declined
to accept, the queftion occurred between
the heir and the younger children, What

* 22d January 1758, Sir Alexander Dxck contra Mrs
Fergufion and her children,

Wwas
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was the Colonel’s intention, - whether to
make a provifionfor his younger children,
referring the . quantum only to the Duke
and Earl; or to make the provifion condi=
tional, that it fhould not be effetual un-
lefs the referees named a fum. The court
adopted the latter conftru@ion; and refu-
fed to interpofe in place of the referees to
name a fum *. The judgement probably
would have been different, had no provi=
fion been made for the children in the con=
tract of marriage.

A married woman gives a {ecurity on
her eftate to her huiband’s creditors; but
with what intention it is not faid. If a
donation was intendéd, fthe has no claim
for relief againft her hufband : but
dubto, a cautionary engagement will be
prefumed ; which affords her a claim 7.
A court of common law would hardly be
brought to {fuftain a claim of this nature,
where there is no claufe in the deed on which
it can be founded.

E 22d December 1939, Campbell contra Campbells.

+ Stair, 1:th Januaty 1679; Bowie contra Corbet}
Fountainhall, 16th July 1696, Leithman contra Nicols;
~ 29th November 1728, Trail of Sabae contra Mecdie.

Dd:2 In



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15%@%99 212

n12 Derps AND CovENANTs, - B. 1,

Where a tman provides a fum to his cre-
ditor, without declaring’it to be in fatif~
facion, it will be fuftained as a feparate
claim at common law. But as the granter
probably intended that fum to be in fati{-
faction, according to the maxim, Quod de-
bitor non prefumitur donare, a court of e-
quity, fupplying a defe&t in words, de-
crees the fum to be in fatisfaction. Thus,
a man being bound for L. 10 yearly to
his daughter, gave her at her marriage a
portion of L. 200. Decreed, That the an-
nuity was included in the portion *. But
where 2 man leaves a legacy to his credi-
tor, this cannot be conftructed as fatisfac-
tion; for in that cafe it would not be a le-
gacy or donation,

Anthony Murray, anno 1738, made a
fettlement of his eftate upon John and
Thomas Belfchefes, taking them bouhd,
among other legacies, to pay L. 300 Ster~
ling to their fifter Emilia, at her marriage,
Anthony altered this fettlement anno 1740,
in favour of his heir at law; ‘obliging him,
however, to pay the legacies contained in
the former {ettlement. In the year 1744,
Anthony executed a bond to Emilia upon

* Tothill’s Reports, 78.
the
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the narrative of love and favour, binding
himfelf to pay to her in liferent, and to
her children nat: et nafcitur: in fee, at the
firft term after his deceafe, the fum of
L. 1200 Sterling. The doubt was, whe-
ther both fums were due to Emilia, or
only the latter. "It was admitted, that
both fums would be due at common law,
which looks no farther than the words.
But that this was not the intention of the
granter, was urged from the following cir-
cumftance, That in the bond for the
L. 1200 there is no mention of the former
legacy, nor of any legacy; which clearly
fhews, that Anthony had forgot the firft
legacy, and confequently that he intended
no more for Emilia but L. 1200 in whole,
Which was accordingly decreed *,

ArT. Il. Where the words are fhort of

awill,

BETWEEN this article and a following
feétion, intitled Imply’d will, there is mitch
affinity ; but as the blending together

* 22d December. 1752, Emilia Belfches and her huf-
band contra Sir Patrick Murray.

things
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things really diftin®, tends to confu-=
fion of ideas, I have brought under the
prefent article, a@s of will that are in-
deed exprefled, but fo imperfectly as to
leave room for doubt whether the will
does not go farther than is {poken out;
leaving to the feGion fmply'd wwill articles
eflential to the deed or covenant, that muft
have made a part of the maker’s will, and
yet are totally omitted to be exprefled.

~ In England, where eftates are fettled by
will, it is the practice to make up any de-
fet in the words, in order to fupport the
will of the devifor. But here it is eflen-
tial, that the will be clearly afcertained, in
order that the court may run no hazard
of overturning the will, inftead of fup-
porting it.  An executor being named with
the ufual power of managing the whole
money and effets of the deceafed, the fol-
lowing claufe fubjoined “ And I hereby
‘¢ debar and feclude all others from any
“ right orintereft in my faid executry,” was
held by the court to import an univerfal
legacy in favour of the executor *. A
man having two nephews who were his

* 1ft February 1739, John Beizly contra Gabriel Na-
pier. ' o
heirs
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heirs at law, made a fettlement in their fa-
vour, dividing his farms between them,
intending probably an equal divifion. A
farm was left out by the omiffion of the
clerk, which the fcriviner {wore was in-
tended for the plaintiff. The court refu-
fed to amend the miftake, leaving the farm
to defcend as ab nteflato *. For here it was
‘not clear that the maker of the deed in-
tended an equal divifion.

There being an entail of the eftate of
Cromarty to heirs-male, the Earl, in his
contract of marriage, anno 1724, became
bound, in cafe of children of the mar-
riage who fhould fucceed to and enjoy
the eftate, to infeft+ his lady in a liferent-
locality of forty chalders victual; and in
cafe of no children to fucceed to and en-
joy the eftate, he became bound to- make
the faid locality fifty chalders. The fol-
lowing claufe is added ;: ““ That if at the
“ diffolution of thesnarriage there thould
“ be children fucceeding to and enjoying
the eftate, but who thould afterward de-
ceafe durmg the life of his faid fpoufe,
¢ the from that period fhould be entitled
“ to fifty chalders, as if the faid children

® 1. Vernon 37,

¢

7

¢ had
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“ had not exifted.” The Earl being for-
feited in the year 1745, having iflue both
male and female, a claim was entered by
his lady for the jointure of fifty chalders,
to take effe after her hufband’s death.
Objected by his Majeity’s Advocate, That
fhe is intitled to forty chalders only, there
being fons of the marriage, who but for
the forfeiture would have fucceeded to the
eftate. Here evidently the words fall thort
of intention; for as the claimant would
have had a jointure of fifty chalders if the
Farl’s brother or nephew had fucceeded to
the eftate, there can be no doubt that had
the event of forfeiture been forefeen, the
Farl would have given her at leaft fifty
chalders. The claim accordingly was fuf-
tained *.”

Walter Riddel, in his contraét of mar-
riage 1694, became bound to fettle his
whole land-eftate on the heir-male of the
marriage. In the year 1727, purpofing
to fulfil that obligation, he difpened to
~ his eldeft fon the lands therein {pecified,
Jburdened with his debts, referving to
himfelf an annuity of 2cco merks only.

* 26th January 1764, Countefs of Cromarty contra the

Crown, .
1 The
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The lands of Stewarton; which came un-
der the faid obligation, were left out of
the difpofition 1727. But that they were
omitted by overfight, without intention,
was made evident from the following cir-
cumftances : firft, That the title-deeds of
that firm were delivered to, the fon along
with the other' title-deeds ; fecond That
he took pofleflion of the whole; third,
That a {fubfequent deed by the fath‘er an-
no 1733, Pproceeds upon this narrative,
“ That the’ whole lands belonging to him
* were conveyed to his {fon by the difpofi-
tign 1727.” Many years after, the fa-
ther, having difcovered that Stewarton
was not mentioned in the faid difpofition,
ventured to convey that farm to his fecond
fon; who was otherwife competently pro=
vided.- It was not pretended, that Stewar=
ton was actually conveyed to the eldeft {on,
which could not be: but in a formal dif-
pofition ; but as there was clear evidence
of the father’s obligation to convey it with
the reft of the eftate, which obligation he
was ftill bound to fulfil,” the gourt jufiged’
this a fuflicient foundation for voiding
- VoL [, Ee - the

144
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the gratuitous dxf'poﬁtlon o the fecond
fon *,

In the cafes mentioned,?wfiting is- ne-
ceflary as evidenice only : it is ‘6f no ‘con- -
fequence what words be ufed in the:nomi-
nation of an heir or of an executor,-pro-
vided the will of the maker be afcertain-
ed. But in feverdl: tranfa&tions, writing,
befide the -evidence it affords,”is an indif-
penfable folemnity. Land ¢annot be con~
vey’d without a procuratory or a precept,
which muft be in a fet!form of words. A
man may lend his money upon ‘a verbal
paction, ‘but he ¢annot proceed dire@ly
to execution, unlefs he have a formal bond
containing a_claufe of regiftration, autho-
rifing execution. Neithercan fuch a bond
be convey’d to a'purchafer, otherwife.than
by 4 formal affignment in ' writing: Here
a new {peculation arifes, What power a
court of equity hath over a' writing of
this kind. In this ertmg, no lefs than
in others, the words may happen_ erro-
‘neoufly to be more extenfive than the will
" of the granter ; or they may happen to be
more limited. Muft the words in all cafes

* January 4. 1766, Riddel contra Riddel of Glenriddel.

‘bc‘
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be the fovereygn rule ! Far from it.
Though in certain tranfactions writ is an
effential folemnity, it follows not that the
words folely muft be regarded, without
relation to will; for to bind a man by
words where he hath not interpofed his
will, .is contrary to the moft obvious
principles of juftice. Hence it neceflarily
follows, that a deed of this kind may, by
a court of equity, be limited.to a narrower
effe® than the words naturally import;
and - that this ought to be done, where
from the context, from the intendment of
the granter, or from other convincing cir-
‘tumftances, it can be certainly gathered,
that the words by . miftake go' beyond the
will. But though in ordinary cafes, fuch
as thofe above mentioned, the defect of
words may be fupplied, and force given
to will, fuppofing it clearly afcertained ;
yet this cannot be done in.a deed to which
writ is eflfential. The reafon 1s, that to
make writ an eflential folemnity, is in o~
ther words to declare, that action muft not
be fuftained except as far as authorifed by
writ. However clear therefore will. may
be, a court of equity hath not autherity
to {fuftain aétion upon it, independent of
Eez2 the
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the words where thefe are ‘made effential
for this, in effe®, would be-to overturn
law, which is beyond, the power of e+
quity. A cafe that really happened, is a
notable illuftration of 'this doérine. A
bond of corroboration granted by the
debtor with a cautioner, was of the fol-
lowing tenor. “ And feeing the forefaid
“ principal fum:of 1000 merks, and inte~
“ reft fince Martinmas 1742, age refting
“ unpaid ; and that 4 the creditor is

willing to fuperfede payment .till° the
« term after mentioned, upon B the debt-
“ or’s granting- the prefent corroborative
fecurity with C his cautioner ; therefore

B and C bind and oblige them, con-
“ junc¢tly and f{feverally, &¢. to content
“.and pay to 4 in- liferent, and to her
¢ children in fee, equally among them,
“ and failing any of them by deceafe, to
¢ the furvivors, their heirs or aflignees,
“ in fee, and that at. Whitfunday 1744,
“ with 200 merks' of penalty, together
with the due and ordinary annualrent
of the faid principal fum from the faid
term of : Martinmas 1742,” &c. Here
the obligatory claufe is imperfe, as it o-
mits the principal fum corroborated, name-

ly,

«

(13

<

113
13

<«
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ly, the 1000 merks, a pure' overfight of
the writer. In a fuit upon this bond of
corroboration againft the heir of the cau-
tioner, ' it was objected, - That upon this
bond no a&ion could ' lie againft him for
payment of the principal fum. It was ob~
vious to the ‘court, that the bond, though
defe@ive’in the moft effential part, afford-
ed clear evidence of C’s confent to be
bound as cautioner.. But then it occurred,
that a cautionary engagement is one of
thofe deeds that require writing in point
of folemnity. A defe@ive bond, like the
prefent, whatever evidence it may afford,
is ftill lefs formal than if it wanted the re-
quifites' of  the a& 1681. Adion accor-
dingly was denied; for ation cannot be
fuftained upan confent alone where a for-
mal deed is eflential *.  The following cafe
concerning a regiftrable bond, or, as term-
ed in England, ¢ bond in judgement, is an-
other 1inftance of refufing to fupply a de-
fe¢t in words. A bond for a fum of mo-
ney bore the following claufe, with intereft
and penalty, without fpecifying any fum in
name of penalty, The creditor moved

* 2d June 1749, Colt contra Angus,

the
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the court to fupply the omiflion, by na-
ming the fifth part of the principal fum,
being the conftant rule as to confenfual
penalties. There could be no doubt of the
granter’s intention ; and yet the court juft-
ly thought that they had not powcr to fup-

ply the defect *.
But though a defe&t in a writ that is

effential in point of folemnity, cannot be
fupplied fo as to give it the full effect that
law gives to. fuch a deed, it will however
be regarded by a court of equity in point
of evidence. A bond of borrowed money,
for example, null by the act 1681 be~
caufe the writer’'s name was neglected,
may, in conjunction with other evidence,
be produced in an action for payment; in
order to prove delivery of the money as a
Joan, and confequently to found a decree

for repayment.

ArT. lII. Where tbe wards  go be]and

awll,

It is a rule in daily practice, That

* Fountainhall, 6th January 1705, Leflie contra O-

gilvie.(
however
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however exprefs the words may be, a court

of ‘equity gives no force to a deed beyond

the'will of the granter. This rule is fine-

ly illuftrated in the following cafe. - John

Campbell, provoft of Edinburgh, did in

July 1734 make a fettlement of the whole

effeGts that fthould belong to him at the
time of his death, to William his eldeft

fon, with the burden of provifions to his
other children, - Matthew, Daniel, and

Margaret. ‘Daniel being at fea'in a voyage

from the Eaft Indies, made his will, May
1739, in which he “ gives and bequeaths

“ all his goods, money, and effe@ts, to

¢ John Campbell his father; and in cafe

“ of John’s deceafe, to his beloved fifter

“ Margaret.” The teftator died at fea in
the {fame month of May; and in June fol-

lowing John the father alfo died, without

hearing of Daniel’s death, or of the will

aade by him. William brought an ac-
tion againft his fifter Margaret and her
hufband, concluding, That Daniel’s effe@s,
being vefted 1in the father, were conveyed

to him the purfuer by the father’s fettle-

ment; and that the fubflitution in favour

of Margaret, contained in Daniel’s will,

was thereby altered. It was anfwered,

\ That
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That nothing could be intended by the
Provoft, but to fettle his proper eftate up-
on his eldeft fon, without any intentfon
to alter the fubftitution in his fon Daniel’s
teftament; of which he was ignorant:
That words are not alone; without inten-
~tion, fufficient to found a claim ; and
therefore, that the prefent action ought
not to be fuftained. - “ The court judged,
“ That the general difpofition 1734, grant-
‘“ ed by John -Campbell to his fon, the
“ purfuer, feveral -years before Daniel’s
“ will had a being, does not evacuate the
¢ f{ubftitytion in the faid will *” Charles
Farquharfon writer, being in a fickly con=
dition and apprehenfive of death, did,
anno 1721, fettle all the effects real and
perfonal that fhould belong to him at his
death, upon his eldeft brother Patrick Far-
- quharfon of Inverey, and his heirs; re-
ferving a power to alter, and difpenfing
with the delivéry. . Charles was at that
time a bachelor, and died fo. Being, re-
ftored to health, he not only furvived his
brother Patrick, but alfo Patrick’s twe
fons, who fucceflively inherited the eftate

# 13th June 1740, Campbell contra his Sifter.-

2 o of
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of Inverey. Patrick left daughters but
as the inveftitures were to heirs-male,
Charles was infeft as heir-male, died in
pofleflion,- and left the eftate open to the
next heir-male. Againft him a procefs is
raifed by the daughters of Patrick, claim-
ing the eftate of Inverey upon the fettle-
ment 1721 as belonging to Charles at the
time of his death, and confequently now
to them as heirs of line to Patrick. The
defence was, That here the words of the:
fettlement are more extenftve than the
will of the granter, which was only to aug-~
ment the family-eftate by fettling his own
funds on Patrick the heir of the family;
that this purpofe was fulfilled by the coa-
lition of both eftates in the defendant, the
prefent head of the family; whereas the
claim made by the purfuers, the purpofe
of which is to take from the reprefenta-
tive of the family the family-eftate itfelf,
is not only deftitute of any foundation
in. the maker's will, but is in dire& op-
pofition to it. - The court judged, That the
purfuers had no action on the deed 1721 to
cblige the defendant to denude of the e-
“Vor. L. - Ff ftate
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ftate of Inverey *. A contradt of marriage
provijding the eftate to the heirs-male of
the marriage, whom failing, to the huf-
band’s other heirs-male, contained the
following claufe, “ And feeing the earldom
“ of Perth is tailzied to heirs-male, fo that
“ if there be daughters of the marriage
“ they will be excluded from the fuccef-
“ fion; therefore the faid James Lord
“ Drummond and his heirs become bound
“ to pay to the faid daughters, at their age
“ of eighteen or marriage, the fums fol-
¢« Jowing ; to an only daughter 40,000
“ merks,” &c. The eftate being forfeited
for treafon committed by the eldeft fon of
the marriage, the only -daughter of the
marriage claimed the 40,000 merks as be~
ing excluded from the fucceflion by the ex-
iftence of an heir-male. Objeted by the
King’s Advocate, That the provifion not
being to younger children in general, but:
to daughters only, upon confideration that
the eftate was entailed to heirs-male, was
obvioully intended to be c¢onditional, and
only to take effect failing fons of the mar-

~ * yoth February 1756, Heirs of line of Patrick Far-
qubarfon contra his Heir-male,

riage s
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riage; and that here inadvertently the
words are more extenfive than the will. It
carried however, by a narrow plurality,
to'fuftain the claim *, But the judgement
was reverfed in the Houfe of Lords.
 The fame rule obtains with refpe& to
general claufes in difcharges, fubmiffions,
aflignments, and fuch like, which are li-
mited by equity where the words are more
extenfive than the will.  Thus, a general
fubmiflion of all matters debateable, is not
underftood to comprehend land or other
heritable right +. Nor was a general
clavfe in a fubmiffion extended to matters
of greater importance than thofe exprefl-
ed . A had a judgement of L. 6oco a~
gainft B. B gave 4 a legacy of L. 5, and
died. 4, on receipt of thls L. 5, gave the
executor of B a releafe in the following
words. “ I acknowledge to have received
“ of C L. 5, left me as a legacy by B, and
¢ do releafe to him all demands which I

# joth July 1752, Lady Mary Drummond contra vtixe
"King’s Advocate. )
+ Hope, (Arbiter), 4th March 1612, Paterfon contra,

Forret ,
1 Haddington, 4th March 1607, Inchaffray contra

lephant.
F f 2 “ againft
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“ againft him, as executor to B, can have

“ for any matter whatever.” It was ad-
judged, That the generality of the words
all demands fhould be reftrained by the
particular occafion mentioned in the for-
mer part, namely, the receipt of the L. g,
and fhould not be a difcharge of the judge-
ment *.

A variety of irritancies contrived to fe-
cure an entail againft a&ts and deeds of
the proprietor, furnifth proper examples of
this do&rine. 'Where {uch irritancies are
fo exprefled as to declare the proprietor’s
right voidable only, not 3p/6 facto void, an
a& of contravention may be purged be-
fore challenge, and even at any time be-
fore fentence in a procefs of declarator.
But what fhall be faid upon claufes de-
claring the proprietor to fall from his right
ip/o falto upon the firlt aé of contraven-
tion ! Suppofing the entailer by this
claufe to have only intended to keep his
heirs of entail to their duty, which m Ju-
bio will always be prefumed, his purpofe
is fulfilled if the eftate be relieved from
the debts and deeds of the tenant in tail.

* Abridgement Cafesin equity, chap. 25. fect. C. note

at the end.
Th@:
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The words indeed are clear; but words
unfupported by will have no effet in law,
The a& 1685 concerning tailzies declares,
“ That if the provifions f&n\d irritant  clau-
{es are not repeated in the rights and con-
veyances by which the heirs of tailzie
bruik or enjoy the eftate, the omiffion
{hall import a contravention of the ir-
ritant and refolutive claufes again{t the
perfon and his heirs who fhall omit to
infert the fame, whereby the eftate fhall
“ 1pfo falto fall, accrefce, and be devolved
“ upon the next heir of. tailzie; but fhall -
not militate againft creditors,” &e.
Here the words go inadvertently beyond
will. 1t cannot be the will of any entail-
er, to forfeit his heir for an omiffion that
the heir fupplies rebus integris.  Nor could
it be the intendment of the legiflature to
be more fevere than entailers themfelves
commonly are. This irritancy, according
to order, ought to come in afterward in
treating of equity with refpe& to ftatutes ;
but by the intimacy of its connection with
the irritancies mentioned, it appears 1n a
better light here. o _
The foregoing irritancies relate to grants
and {ingle deeds. The following is an ex-
ample

(19

(19
|

149

(1%

[

119

19

(19
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ample of a conventional irritancy, an ir-
ritancy ob non folutum canonem in a leafe or
feu-right. Such a claufe exprefled fa as to
make the right voidable only upon failure
of payment, is juft and equal; becaufe,
by a declarator of irritancy, it fecures to
the fuperior or landlord payment of what
is due to him, and at the fame time affords
to the vaflal or tenant an opportunity to
purge the irritancy by payment. And
even fuppofling the claufe fo expreffed as
to make failure of payment an /o faita
forfeiture, it will be held by a court of e-
quity, that the words go inadvertently
bcyond the will; and a declarator of irri-
tancy will {till be neceffary, in order to.af-
ford an opportunity for purging the irri-
tancy. -

Conditional bonds and grants afford
proper examples of the {fame kind. Thefe
are of two forts. One is where the con-
dition is ultimate; as for example, a bond
for money granted to a young woman
upon condition of her being married to a
man named, or a bond for n;oney to a
voung man upon condition of his enter-
ing 4nto holy orders. . The other is where
the condition is a means to a certain end;

’ a8
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as for example, a bond for a fum of money’
t6 a young woman upon condition of her
marrying with confent of certain friends
named, the intendment of which is to
prevent an unfuitable match. * Conditions
of the firft fort are taken ftri&ly, and the
fum is not due unlefs the condition be pu-
rified. This is requifite at common law;
and no lefs {o in equity, becaufe juftice re-
quires that a man’s will be obey’d. To
judge aright of the other fort, we ought
to lay the chief weight upon the ultimate
purpofe of the granter; which, in the cafe
laft “mentioned, is to confine the young
woman to a f{uitable match.  1f fhe there-
fore marry fuitably, though without con-
fulting the friends named, I pronounce
that the bond ought to be effeGtual in e-
quity, though not at commeon law. The
reafon is given above, that the ultimate
will or purpofe ought to prevail in oppofi--
tion to the. words. 1 am aware, that in
Scotland we are taught a different leflon.
In bonds of the fort under confideration,
a diftin&ion is made between a fufpenfive
condition, and one that is refolutive, If
the bond to the young woman contain -a
refolutive condition only, namely, if jbe

marry
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marry. without confent fhe fhall forfeit tlly-e
bond, it 1s admitted, that the forfeiture
will not take effe@ unlefs the marry un-
fuitably, But it is held by every one,
that if the condition be fufpenfive, as
where a bond for money is granted to a
young woman, on condition that if [he mar-
ry it be with confent of certain friends na-
med, it mult be performed in the precife
terms of the claufe; becaufe, fay they, the
will of the granter muft be the rule; and
no court has power to vary a conditional
grant, or to transform it into one that is
pure and fimple. This argument is con-
clufive where a condition is ultimate, whe-
ther fufpenfive or refolutive; but not
where the condition is a means to 4n end.
The granter’s will, 1t is true, ought to be
obey’d; but whether his will with regard
to the means, or his will ‘with regard to
the end ? , The means are of no fignifi-
cancy but as productive of the end; and
if the end be accomplithed without them,
they can have no weight in equity or in
common {enfe. Let us try.the force of
this reafoning by bringing it down to
common apprehenfion. - Why is a refolu-
tive condition difregarded, where the ob-

1 ligee
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ligee marries fuitably ? For what reafon
but that it is confidered as a mean to an’
end; and that if the end be accomplithed,
the granter’s purpofe is fulfilled ? 1s not
this reafoning applicable equally to a fuf-
penfive condition ? No man of plain un-
derftanding, unacquainted with law, will
difcover any difference. ‘And accordingly;
in the later practice of the Englith court
of chancery, this difference feems to be
difregarded. A portion of L. 8occo is gi-
ven to a woman provided the marry with
confent of 4; and if the marry without his
confent, fhe fthall have but L. 100 yearly.
She was relieved, though fhe married with-
out confent; for the provifo is terrorem
only *,

One having three daughters; devifes
lands to his eldeft, upon condition that
within f{ix months after his death fhe pay
certain {fums to her two fifters; and if fhe
fail, ‘'he devifes the land to his fecond
daughter on the like condition. The court
may enlarge the time for payment, thou-gh
the premifes ate devifed over. And in all
cafes where compenfation can be made for

* Abridg. Cafes in equity, chap 17. fet. C. §'x.
VoL. L. Gg the
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the delay, the court may difpenfe with the
time, though even in the cafe of a condi-
tion precedent *. This practical rule is e~
vidently derived from the reafoning above
ftated. ’ R
Take another example that comes under
the fame rule of equity. A claim is tran{-
acted, and a lefs {fum accepted, upon con-
dition that the fame be paid at a day cer-
tain, otherwife the tranfaction to be void.
It'is the general opinion, that where the
claufe is refolutive, equity will relieve a-
gainft it after the ftipulated term is elap-
fed, provided the tranfacted fum be paid
before procefs be raifed; but that this will.
not hold where the claufe is fufpenfive.
In my apprehenfion, there is an equitable
ground for relief in both equally. The
form may be different, but the intention
is the fame in both, namely, to compel
payment of the tranfacted fum; and there-
- fore if payment be offered at any time be-
fore a declarator of ‘irritancy, with da-
mages for the delay, the conditional irri-
tancy has had the full effe that was in-
tended. - Equity therefore requires a decla-

* Abridg. Cafes in equity, chap. 17, fe&. B. § 3.

"~ rator
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rator of irritancy, whether the claufe be
fufpenfive or refolutive; and the defendant
ought to be admitted to purge the failure
by offering payment of the tranfacted fum.
The cafe, I acknowledge, is different where
the tranfacted fum is to be paid in parcels,
and at different periods; as for example,
where an annuity is tranfadted for a lefs
yearly fum. A court of equity will {fcarce
interpofe in this cafe, but leave the irri-
tancy to take place 2p/o facto, by the rules
of common law; for if the irritant claufe
be not in this cafe permitted to operate
ipfo facto, it will be altogether ineffectual,
and be no compulfion to make payment.
- If a declarator be neceflary, the defendant
muft be admitted to purge before fen-
tence; and if it bé at all neceflary, it muft
be renewed every termm where there is a
failure of payment. - This would be un-
juft, ;becaufe it reduces the creditor to the
{fame difficulty of recovering the tranfacted
fum, that he had with refpe& to his origi-
nal fum; which, in efle, 1s to forfeit
the creditor for his moderation, inftead of

forfeiting the debtor for his ingratitude.
The examples above given coincide in
the following particular, that the acts of
G g2 contra-
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contravention can be purged, fo as to re-
ftore matters to the fame ftate as if there
had been no contravention. But there are
a&s incapable of being purged, fuch as
the cutting down trees by a tenant. Now,
{fuppofe a leafe be granted with a claufe of
forfeiture in cafe of felling trees, will e-
quity relieve againft this forfeiture in any
cafe? If the a& of contravention was
done knowingly, and confequently crimi-
nally, there can be no equity in giving re-
lief; but if it was done ignorantly and
innocently, a court of equity ought to in-
terpofe againft the forfeiture, upon ma-
king up full damages to the landlord,
Take the following inftance. The plain-
tiff, tenant for life of a copyhold-eftate,
felled trees, which, at a court-baron, was
found a wafte, and confequently a forfei-
ture. 'The bill was to be relieved againft
the forfeiture, offering fatisfaction if it
appeared to be a wafte. The court de-
creed an iflue, to try whether the primary
intention in felling the trees was to do
| wafte; declaring, That in cafe of a wilful
forfeiture it would not relieve ¥

*g, Chgnqgry cafes 95,
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A power granted to diftribute a fum or
a fubje among children, or others, is li-
mited . in equity to be exercifed fecundum
arbitrium bon: virt, unlefs an abfolute power
be clearly expreffed. A man devifed to
his wife his perfonal eftate, upon truft and
confidence, * That fhe fhould not difpofe
¢ thereof but for the benefit of her chil-
“ dren.” She by will gave to one but five
thillings, and all the reft to another. The
court fet afide fo unequal a diftribution *.
A man by will direed that his land
thould defcend to his daughters, “ in fuch
“ fhares as his wife by a deed in writing,
¢ fhould appoint.” The wife makes an
unequal diftribution. The court at firft
declared, the circumftances muft be very
ftrong, as bribery, for inftance, or corrup-
tion, that could take from the wife a power
given her by the will : but afterward de-
clared the cafe was proper for equity, and
that the plaintiff might be relieved. Here
the plaintiff was allowed but a finall pro-
portion ; and for any caufelefs difpleafure
fhe might have been put off with a fingle
barren acre; that the court in the latter
cafe Would have a jurifdiGion; and

* 1. Vernon ,66;
therefore
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therefore in the cafe that really . hap-

pened *,

S E C T. 11,

Inplied Will. -

IN framing a deed it belongs to the
granter to declare his will and pur-
pofe : the proper claufes for exprefling
thef¢ are left to the writer. But feldom it
happens that every particular is exprefled :
nor is it neceflary; for where a man de-
clares his will with refpe&t to a certain e-
vent, he undoubtedly wills every neceflary
mean; which is only faying, that he is
not a changeling. I grant, for example,
to a neighbour, liberty of my coal-pit for
the ufe of his family, It follows necefla-
rily, that he have a coal-road through my |
land, if he have not otherwifg accefs to thg
pit. The fame holds in covenants. A
claufe in a leafe entitling the leflee to take
pofleflion at a time fpecified, implies ne-

¥ 1. Vernon 355. 414 {{aril
| cellarly
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ceffarily authority from the landlord to re=

move the tenant in pofleffion. |
Tacit will, where made clear from cir-
cumftances, ought to have the fame autho-
rity with exprefled will : the only ufe of
words is to fignify will or intention; and
from the very nature of the thing, will or
intention cannot have greater authority
when exprefled in words, than when af-
certained with equal clearnefs by any o-
ther figns or means. A court of common
law rarely ventures to dive into tacit will.
But it is one of the valuable powers of a
court of equity, to imply will where it is
‘not exprefled; without which deeds and
covenants would often fall fhort of their
purpofed end. But a judge ought to be
~extremely cautious in the exercife ¢f this
power, to avoid ~countera&ting will, in-
ftead of fupporting it; an error that feems
to have been committed in the following
cafe. The fum of L. 120 was given with
an'apprentice; and as the mafter was fick
when the articles were drawn, it was pro-
vided, that if he died within a year L. 6o
{hiould be returned. He having died with-~
in three weeks, a bill was brought in chan-
cery to have a greater fum returned, And
not-
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notwithftanding the exprefs provifion, it
was deereed that a hundred guineas fthould
be returned *,

As tacit will is to be gathered from va-
rious circumftances, particularly from the
nature and intendment of the deed or co-
venant, general rules are not to be expet-
ed. All I can venture on, is to give ex-
amples of various kinds, which may
enure the ftudent of law to judge, in
what cafes will ought to be imply’d, in
what not. For the fake of perfpicuity,
thefe examples fhall be put in different
clafles. And firt, of acceffories. Where a
fubje& is conveyed, every one of its ac-
ceflories are underflood to be conveyed
with it, unlefs the contrary be exprefled.
An aflignment, for example, of a bond of
borrowed money, implies a conveyance of
what executions have paffed uponit: thefe
may be of ufe to the aflignee; but can a-
vail nothing to the cedent after he is de-~
nuded. Thus, an aflignment to a bond
was underftood to comprehend an inhibi-
tion that followed upon it; though there
was no general claufe that could compre-

* Vernon 460.

2 hend
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“hend. the inhibition *. - In an infeftment
"of annualrent .a perfonal obligation for
‘payment is now common. In the con-
‘veyance of an infeftment containing that
obligation, no mention was made of it.
‘1t was however imply’d by the court
of feflion; as there appeared no inten-
tion to relieve the debtor t. Tenants, ta-
ken bound by leafe to carry their corn-
rent to the place of fale, were decerned to
perform that fervice to the proprietor’s wi-
‘dow, infeft in a liferent-locality {. Such
implication is not made with refpet to pe-
nal acceflories : thefe will not go to the
aflignee, unlefs exprefsly convey’d. 'The
fuperior of a feu-right difpones the fame
for a valuable confideration; but antece-
dently the feuer had incurred an jrritancy
upon failing to pay his feu-duty. Is the
‘purchafer entitled to reduce the feu upon
that head * ThuNyritancy is indeed an ac-
ceflory to the fuperiority; but loofely con-

* Harcarfe, (Aflignation), January 1682, \*Vllllam[on
contra Threapland.

1 Dury, 23d November 1527, Dunbar contra le-
liamfon.

1 Fountainhall, 29th July 1680, Countefs-dowager of
Errol contra the Earl,

- Vou. L. Hh neGed
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nected and eafily feparated, The punifh-
ment is what few {uperiors are fo hard-
hearted as to infli¢t; and a fuperior who

declines the taking advantage of. it for

himfelf, will not readily beftow the power
on another. If intended therefore to be
convey’d, it muft be exprefled; for it will
not be imply’d by a court of equity.

A difcharge of the principal debt in-
cludes acceffories by imply’d will. An a-
gent, for example, emplay’d to carry on a
procefs, ftates an account without any ér;—
ticle for painsy He receives payment of
the fum in the account, and gives a dif~
charge. . The article for pains is under-

ftoed to be alfo difcharged. Imply’d will

is extended ftill farther. The extra@ of a
decree implies the pafling from any claim
for cofts of fuit; becaufe no rational per-
fon who purpofes to' claim fuch cofts will
referve themMfor a new procefs, when by
delaying extract itis fo much more egfy to
claim them in the {fame procefs.

"So much for acceflories, - Next, of con-
JSequents, A commiflion being given to
execute any work, every power neceflary
to carry it on 4s implied. FExample: A
wman commiflioned to navigate a fthip,

| termed
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termed the maffer, can bind his owners to
pay what money he has borrowed in a
foreign country for repairing the fhip.

T thall add but one clafs more, which
is, where in a féttlement upon one perfon
a benefit is underftood to be conferred on
another, Thus, wherea man devifes land
to his heir after the death of his wife, this
by neceflary implication is a good device
to the wife for life : by the words of the
will, the heir is not to have it during her
life; and none elfe can have it, as the
executors cannot intermeddle *. Butif a
man devifes land to a ftranger after the
death of his wife, this does not neceflarily
infer, that the wife thould have the eftate
for her life: it is but declaring at what
time the ftranger’s eftate fhall commence;
and in the mean time the heir fhall have
the land 1 ().

I clofe this head with the following re-
fleGtion, That the power of implying will

* New abridgement of the law, vol. 2. p. 66.

+ Ibid. '

(2) This is a proper example of a maxim in the
Roman law, Pgfitus in conditione nen cenfetur pofitus
in inflitutione.

Hho2 can
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can only be of ufe where tacit will is -au-
thoritative : it can avail nothing where
writing, and confequently words, are ef~
fential. To make a valid entail, for ex-
ample, words are effential : tacit will a-
vails nothing.

S E C T. III.

Whether an omiffion in a deed or covenant can

be ﬁipplied.

Ith regard to the former fetion, a
~court has no occafion to extend its
equitable power farther than to dive into
tacit will and to bring it into day-light.
With refpet to the prefent {feGion, the
court 1S called on to extend its power a
great way farther, in order to do juftice.
In framing a deed or covenant, every ne-
ceflary circumftance is not always in view :
articles are fometimes omitted eflential to
the deed or covenant; which therefore
ought to be fupplied, in order to do juftice
to the parties concerned. 1t is a bold ftep
in a court to fupply will in any particu-
o lar,
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lar, which fo far is making a will for a
man who omitted to make one for him-
felf; but where will 1s declared with re-
fpect to capital articles, fo as to create a
right to one or to both of the parties, it is
the duty of a court of equity to fupply o-
miflions, in order to make the rights crea-
ted effectual : a right is created by what
1s actually agreed on; the court is bound
to give force to that right, according to the -
maxim, That right ought never to be left
without remedy.

This extraordinary power ought never
to be exercifed but where it clearly follows
from the nature of the writing, from the
intendment of parties, or from other preg-
nant circumftances, that there really is an
omiflion of fome claufe that would have
been exprefled had it occurred to the par-
ties. If a court {hould venture to interpofe
without being certain that the claufe was

" not purpofely left out, they would be in ha-
zard of making a will for a man, and over-
turning that which he himfelf made.
But where they are fatisfied that there is
really an omiflion, their fupplying the o-
miflion is not making a will for a man,

| but,
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but, ‘on the contrary,”is completing his
- will, o :

This doctrine will be illuftrated by the
following examples. In a wadfet the na-
ming a confignator is omitted; which
could not be done purpofely, a configna-
tor being an eflential perfon in following
out an -order of redemption. From the
nature of the contradt, the granter is in-
titled to redeem; and to make his right
effectual, the court will name a configna-
tor. Upon a wadfet granted to be held
of the fuperior, an infeftment pafled; but
it was omitted to provide, that the wad-
fetter, on redemption, thould furrender the
fubject to the {fuperior for new infeftment
to the reverfer. The court of feflion, con~
fidering that this is a proper claufe, and
that the wadfetter could not have obje@-
ed to it had it occurred in framing the
wad{et, decreed him to grant a procurato-
ry of refignation *,

A man lent a fum on bond, payable to
to himfelf and to his children nominatim
in fee, with the following provifion,

* Dury, gth February 1628, Simfon contra Bofwell ;
Gosford, 25th June 1625, Duke Lauderdale contra Lord

and Lady Yelter,
' ¢ That
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¢ Thatin cafe of the deceafe of any of
¢ the faid children, the fhare of that child
“ fhall be equally divided among the fur-
vivors,” One of the children, a fon, .
having predeceafed his father, leaving if-
fue, it was queftioned, whether his fhare
of the bond defcended to his iffue, or ac-
crefced to the furvivors. Here was evi-
dently an omiffion; as the granter could
not intend to exheredate the iflue of any
of his children, And accordingly the iffue
of the fon were preferred *. Papinian,
the greateft of the Roman lawyers, deli-
vers the fame opinion in a fimilar cafe :
“ Cum avus filium ac nepotem ex altero
filio heredes inftituiflet, a nepote petiit,
ut fi wmtra annum trigefimum moriretur,
bereditatem patrua fuo reflitucret : nepaos,
liberis relitis, intra xtatem fuprafcrip-
tam vita deceflit: fideicommifli condi~
tionem, conjectura pietatis, refpondi de-
* fecifle, quod minus fcriptum quam di-
“ &um fuerat inveniretur T.” Our au-
thor fuppofes, that the teftator had provi-
ded for the iflue of his grandchildren, but

114

* 21ft November 1738, Magiftrates of Montrofe con-
tra Robertfon.

1 1 1c2. De gond. demonft. et caufis.

that
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“that the provifion had been cafually omit-
ted by the writer. This is cutting the
Gordian knot, inftead of untying it; for
what if the writer had not received ‘any
fuch inftru®ion? There is no occafion
for Papinian’s conjeCture : it was ob-
vioufly an omiflion, which a court of e-
quity ought to fupply, in order to do ju-
ftice, and to fulfil the intendment of the

creditor, |
A man believing his wife to be preg-
nant, left a legacy to a friend in the fol-
lowing terms, “ That if a male child was
¢ broughf forth, the fum thould be go00
“ merks; if a female, 5odo merks.”” The
wife produced no child. As a legacy was
intended even in cafe of a child, it cannot
“be thought that the friend fhould have
no legacy if no children were born. The
claufe therefore is evidently imperfed, a
member being wanting, that of the te-
ftator’s dying without children.  The want
of that member was a pure omiflion, which
the teftator would have fupplied had the
event occurred to him; and which a court
of equity may fupply, in order fully to ac-
complith the intendment of thofe who are
1 ' S - Do
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no longer in being to {peak for themfelves.
The court of feflion accordingly found the
higheft fum due ex prefumpta wvoluntate te-
Satoris *. 'They could go no further with-
out exerting an a& of power ‘altogether ar-
bltrary ; as they had no data for determi-.
ning what greater length the teftator him-
{elf would have gone. Here it is proper
to be obferved, that in the former cafes
mentioned, a right was created, to make
which effetual a court of equity ought to
lend their aid. In the prefent cafe, there
was no right created; and a court of e-
quity had no call to interpofe, but in or-
der to give the moft liberal effect to deeds
made by perfons deceafed. The prefent
cafe then is much more delicate than any
formerly mentioned. -
But now, what if the wife had brought
‘ forth twins ? Though the teftator gave a
legacy in the event of a fingle child, it
folléws not neceflarily, that he would have
given a legacy had he forefeen the birth of
two children. Therefore, as it is not cer-
tain that in the cafe here figured there is

* Dirleton, 18th July 1666, chderburn contra
Scrimzeor,

Vou.I. Ii any
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any omiflion, a court cannot interpofe,
without hazarding the makinhg a will for a
man that he himfelf would not have made.
I venture this opinion even againft the
authority of Julianus, the moft acute of
all the writers on the Roman law. ¢ Si
¢ ita fcriptum fit, “ Si filius mihi natus
“ fuerit, ex befle heres efto, ex reliqua
¢ parte uxor mea heres efto; fi vero filia
“ mihi pata fuerit, ex triente heres efto,
* ex reliqua parte uxor heres efto:” et fi-
lius et filia nati eflent: dicendum eft, af~
fem diftribuendum effe in feptem partes,
ut ex his filius quatuor, uxor duas, filia
unam partem habeat : ita enim fecun-
dum voluntatem teftantis, filius altero
tanto amplius habebit quain uxor, item
uxor altero tanto -amplius quam filia,
Licet enim fubtili juris regulz convenie-
bat, ruptum fieri teftamentum, attamen,
quum ex utroque nato teftator voluerit
uxorem aliquid habere, ideo ad hujuf-
modi fententiam humanitate fuggerente
decurfum eft; quod-etiam Juventio Celfa
apertiffime placuit */’

LY

*

* L 13. pr. De liberis ¢t poRthumis heredibus infti-
tuendis,

In
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In a contra& of marriage there was the
following claufe: “ And in cafe there {hall
“ happen to be only one daughter, he ob-
“ liges him to pay the fum of 18,000
“ merks; if there be two daughtefs, the
“ fum of 20,000 merks, 11,000 to the eld-
“ eft, and gooo to the other; and if there
“ be three daughters, the fum of 30,000
“ merks, 12,000 to the eldeft, 10,000 to
“ the fecond, and 8ooco to the youngeft.”
There the contract ftops, becaufe probably
a greater number was not expected. The
exiftence of a fourth daughter brought on
the queftion, Whether the could have any
‘fhare of -the 30,000 merks, or be left to
infit for her legal provifion ab nteflata,
As it appeared to be the father’s intention
to provide for all the children of the mar-
riage, and as he certainly would have pro-
vided for the fourth daughter, it belong-
ed to a court of equity to fupply the o-
miffion, by naming to her fuch a fum as
he himfelf would have done. The court
decreed 4500 merks to the fourth daugh~
ter, as her ' proportion of the 30,000
merks ; and reftricted the eldeft daughter
10 10,500, the fecond to 8500, and the

Fiz third
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third to 6500 *. The following cafe ftands
-on the fame foundation. ' ¢ Clemens Patro-
¢ nus teftamento caverat, “ Ut {i {ibi filius
“ natus fuiffet, heres effet : fi duo filii, ex
“ ‘quis partibus heredes eflent : fi duz
“ filiz, fimiliter : i filius et filia, filio duas
¢ partes, filiz tertiam dederat.” Duobus
¢ filiis et filia natis, querebatur quemad-
¢ modem in propofita fpecie partes facie-
¢ mus: cum filii debeant pares, vel etiam
¢ finguli duplo plus quam foror accipere.
¢ Quinque igitur partes fierl opertet, ut
ex his binas mafculi, unam feemina ac-
cipiat 1. ' -

No article concerning law ought to be
more relifhed, than the authority a court
of equity is endued with to make effe¢tual
deeds and covenants, not only according to
the actual will of the parties, but according
to their honeft wifhes. With refpect to fa-
mily-fettlements in particular, a man in
his laft moments has entire fatisfaction in
refle@ting, that his fettlement will be made
effetual after his death, candidly and fair-
ly, as if he himfelf were at hand to ex-
plain his views. So great ftrefs is laid up-

[}

LY

* 18th July 1759, Anderfor contra Anderfon,
+ L. 81. pr. De heredibus inftituendis,
‘ on
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on will as the fundamental part of every
- engagement, that where it is clear, defeCs
“in form are little regarded by a court of e-
quity. ‘'Take the following inftances. = A
-man {ettles his eftate on his eldeft fon in
tail; with a power, by deed or will under
feal, to charge the land with any fum not
exceeding L. soo. A deed is prepared and
ingrofled, by which he appoints the L. 500
to his younger children; but dies with-
out its being figned and fealed. Yet this
in equity fhall amount to a good execu-
tion of his power, the fubftance being
performed *.  Here there could be no
doubt about the man’s will creating a
right to his younger children. The power
he referved of -charging the eftate by deed
or will under feal, was not intended to
make their right conditional, but to give
them the higheft fecurity that is known in.
law. This fecurity was indeed difappoint-
ed by the man’s fudden death; but he had
fuficiently declared his purpofe to give
them L. 500, which afforded them a good
claim in equity for that fum. Provoft A-
berdeen wifhing to have a country-feat

¥ Abridg. Cafes in equity, ch. 44. fe&. B, § 14.

near
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‘near the town of Aberdeen, purchafed
‘the lands of Crabftone from Farquharf'on
of Invercauld for L. 3900 Sterling; and
miffive letters were exchanged, agreeing that
the lands fthould be difponed.to the Provoft
in liferent, and in fee to any of his chil-
dren he fhould name. The title-deeds were
delivered to a ‘writer, who, by the Pro-
voft’s order, made out a fcroll of the difpo-
fition, to the Provoft in liferent, and to A-
lexander the only fon of his fecond mar-
riage in fee. A difpofition was extended
12th June 1756, and difpatched to Inver-
cauld, inclofed in the following letter,
fubfcribed by the Provoft : “ This will
“ come along with the amended difpofi-
“ tion; and upon its being delivered to
“ me duly figned, I am to put the bond
“ for the price in the hands of your doer.”
Invercauld not being at home, the packet
was delivered to his lady. As foon as he
came home, which was on the 21t of the
faid month, he fubfcribed the difpofition,
‘and fent it with a trufty hand to be deli-
vered to the Provoft at Aberdeen. But he,
~ having been taken fuddenly ill, died on
_ the 24th of June, a few hours before the
exprefs arrived ; whereby it happened, that
the
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the difpofition was not delivered to himy
nor the bond for the price fubfcribed by
him, This unforefeen accident gave rife
to a queftion between Robert, the Provoft’s
eldeft fon and heir, and the faid Alexander,
fon of the fecond marriage. For Robert
‘it was pleaded, That the difpofition re=
mained an undelivered evident under the
power of the granter; nor could it bind
the Provoft, fince it was not accepted by
him; and laying afide that incompleted
deed, nothing remained binding but the
mutual miflives; the benefit of which muft
defcend to the Provoft’s heir at law, fee-
"ing none of his children is named in thefe
miflives. It was anfwered for Alexander,
That his father’s will being clearly for
him, it is the duty of the court of {effion
to make it effeCtual. And he accordingly
was preferred *.” A fettlement being made
on a young woman, provifo that the mar-
ry with confent of certain perfons named,
“the confent to be declared in writing; a
confent by parolé was deemed fuflicient .
For 1t was not underftood to be the will of

* 13th December 1757, Alexander Aberdeen contra
Robert Aberdeen.

t 1. Modern Reports, 310.
the
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the maker to forfeit the young woman
merely for the want of form, when the
fubftance was preferved. Land cannot be
charged but by a formal deed; for fuch is
the common law. But a court of equity
may fupply a defetive deed, confidered as
a fatisfadtory evidence of will, by fubject-
ing the heir perfonally. In one cafe, the
court of feflion made a wide ftep. In a
difpofition the grangter referved power to
burden the land with a fum to particular
perforis named. The difponee was made
liable for the fum, though the difponer had
made no ftep toward exercifing the power *.
This indeed was a favourable cafe, the
- power referved being to provide younger
children. And yet, were this extenfion of
equity to be juftified, I cannot difcover
any bounds to equitable powers. What
better evidence can be required of the dif-
poner’s' 'refolution not to exert his referved
power, than his forbearing to exert it ?

I muft obferve upon this fe@ion in ge-s-

neral, that to afcertain what was a man’s
will, to make it eifeGtual, and to fupply o-
" miffions, afford a fpacious field in equity

* Gosford, 15th February 1673, Graham contra Mor-

phey. ~
.2 : for
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for fupportmg deeds and covenants, upon
Wthh the profperlty of fociety and many
of 1 its comforts greatly depend. But as far
as 1 difcover, equity, which has a free
courfe in fupporting will, never is exertecd
againftit. It ventures not to alter a man’s
will, far lefs to void it: it cannbt even
fupply will where tota.lly wanting. Where
a deed or covenant is fairly made w1thouc
any referved power to alter, what before
was. voluntarv, becomes now obligatory;
and it muft have its courfe, whatever be
the confequence: However clear it may
be, that it would, not have been made had
the event been forefeen yet no court of
law is impowered to void the ertmg oF
to altcr it; for this, Would ‘be to. make . a
fettlement for a man Who h1mfelf made
none. Power fo extenﬁve would be dan-
gerous in the hands of even the moﬁ up-
right Judges. I(dag'e -not except a Britifh
parliament: :

Were a court of law ‘endued w1th a
power to alter will, or to fupply its total
abfence, . the following cafes would be a
ftrong temptation -to exercife the power.
A gratuitous bond by a minor bemg void-
ed at the inftance of his heir, becaufe a

NoL. I, K k minog
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minor cannot bind himfelf without a va-
luable confideration; the obligee infifted
for an equivalent out of the moveables left
by the minor, on the following ground,
That he cauld have left the fame fum to
his friend by way of legacy. It was ad-
mitted, that if the heir’s challenge had
been forefeen, the minor probably would
have given a legacy inftead of a bond :
but that in fa& the minor gave nolegacy;
and no court can make‘a teftament tor a
. man, who himfelf made none: which ac-
cofdingly was found *, The bond here
was complete insall its parts, and no article
omitted that a court of equity could {upply.
There was indeed a defett of foreﬁght with
refpet to what mlght happen; but a
court of equity does not aflyme a power to
fupply defects of that kind.~ The like was
found with refpect to a gratuitous difpofi-
tion of an heritable fubjet, which was
voided as being granted on deathbed. The
difpones claimed the valug from the exe-
cutor, prefuming that the deceafed, had
the event been forefeen, would have given
an equivalent out of his moveables. But
as in fa&t the deceafed fignified no will nor
* Fountainhall, 15th December 1698, Straiton contra

Wight, o
mneention
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intention to burden his executor, the judges

refufed to make him liable *.

The Roman

law concerning a legatum rei aljene adheres
to the fame principle. Where a teftator
legates a fubjet as his property, which af-
ter his death is difcovered to be the pro-
" perty of another, the heir is not bound to
give an equivalent, becaufe deficit voluntas
teflatoris.  But if the teftator knew that
the fubje@ was not his, it muft have been
his will, if he did not mean to be jocular,
that it thould be purchafed by his heir for
the legatee; and this implied will was ac-
cordingly made effetual by the Pretor as

~ajudge of equity.

S EC T

A deed or covenant that tends mot to bring
about the end jfor which 1t was made,

X7 Here a man exerts an external act,
" however inconfiderately, he cannot
be relieved, quia factum infectum fier: ne=

* Dirleton, i2th November, Stair, 26th November,
1674, Paton contra Stirling ; Fountainhall, 22d Novem-

ber 1698, Cumming contra Cumming,

Kkoa
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guit. But a man making a deed or cove-
nant may be relieved by a fentence of the’
judge; and will be relieved if a good caufe
be thown. With refpe&- particularly to
the fubjec of the prefent feQion, ‘a deed
or covenant, as laid down in the begin-
ning of this chapter, is a mean employed-
to bring about a certain ‘end or event :
whence it follows, that it ought to be
~voided where it fails to be a mean, or, in
~ other. words}, where it tends not to bring
about the end or event defired. To think
otherwife, 1s to convert a mean into an
end, ‘or to adhere to the mean without re-
gard to the end. Common law, regard-
1ing the words only, may give force to fuch
a deed or covenant; but equity pierces
deeper into the natire of things. Advert-
ing to the fallibility of our nature, it will
riot {uffer one to be bound by fuch an en=
gagement; and confiders, that when he
1s freed from it, it is only lucrum ceffans to
the party whe mfifts on its performance
“fiot dammum datum.

" To prevent miftakes in the application
of the foregoing dolrine, it is neceflary
to be obferved, that the end here under-
{tood is not that which may be fecretly in

view
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view of the one or the'other party, but:
that which- is fpoken out, or underftood:
by both; for a thought retained within
the mindl, cannot have the effe& to quali-
fy an obligation more than. to create it.
The .overlooking this diftin&ion has led
Puffendorft into a grofs error : who puts
the cafe ¥, That a man, upon a falfe re-
port of all his horfes being deftroy’d,
makes a ‘contradt for a new fet; and his,
opinion is, that inrequity the purchafer is
not bound. This opinion is of 2 man un- |
‘acquainted with the world and its com-
merce. Were miftakes of that kind indul-
ged with a remedy, there: would be no
end of law-fuits. At this rate, if I pur-
chafe a quantity of body or table linen, ig-
norant at the time of a legacy left me of a
large quantity, l'ought to be relieved in
equity, having now no‘ occafion for the
goods purchafed. ' And for the fame rea-
fon, if I purchafe a horfe by commiflien
for a friend, who happens to be dead at
the time of the purchafe; there muft be
a relief in - equity, though I made the pur-
chafe in my, own name. But there is no
foundation for this opinion in equity,

1

. * lib. 3. cap. 6. §7: :
, more
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more than at common law. If a fubje&
anfwer the purpofe for which it is purcha-
fed, the vender has no farther concern:
he is entitled upon delivery to demand
the price, without regarding any private
or extrinfic motive that might have led his
party to make the purchafe. In general,
a man who expofes his goods to fale muft
an{wer for their fufliciency; becaufe there
is no obligation 1in equity to pay a price
for goods that anfwer not' the purpofe for
which they are {old by the one, and bought
by the other : butif a purchafer be led in-
to an error or miftake that regards not the
{ubje& nor the vender, the confequences
muft reft upon himfelf. ,

I fhall only add upon this general head,
that the end purpofed to be brought about
by a deed or covenant aught to be lawful;
for to make effeCtual an unlawful act is in-
confiftent with the very nature of a court
of law. Thus a bond granted by a wo-
man, binding her to pay a fum if fhe
thould marry, is unlawful, as tending to .
bar population; and therefore will be re-
jeGted even by a court of common law,
And the fame fate will attend every obli-
gation granted ob turpem caufam; a bond,

for
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for example, granted to a woman as a
bribe to commit adultery or fornication.
So far there is no occafion for a" court of
equity.

The firft example thall be from’ deeds.
Upon a young man living abroad under
fentence of forfeiture, his father fettled an
annuity for life, ignorant that it would fall
to the crown. This deed will not bind the
granter; for it does not produce the end
or efle&t intended. To fuftain it, would be
to give force to the mean without regard-
ing the end.

Here a fubtile queftion caﬂs up, What
in the view of law is to be held the end
upon which the fate of the deed or cove-
nant depends : is a court of equity confi-
ned to the immediate end, or may it look
forward to confequences, An example will
explain the queftion. In a contrat of
marriage, the eftate 1s fettled on heirs-
male of the marriage. The eldeft fon, be-
ing forfejted for high treafon, is forced to
abandon his native country. The father
makes a fettlement, excluding him from
the {ucceflion, in order to prevent his e-
ftate from falling to the ctown, Can this
: {ettlement
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fettlement be fupported by a court of e-
qmtyP Idoubt. The “contra® of mar-
rxjagg was a proper mean for the end in
view, namely, that the eﬁatﬁ {hould de-
fcend to, the, hq./s-*nja.lc of the marriage.
The. contra&ors had no far ther view; and
if.a court were to be fway’d by unforefeen
confequence% deeds and “covenants coyld
not be much rehed on., 6uppofe that aﬁ*et:

the father s. death o pardon is procured for
the fon; muft not thxs have the effe&t to
v01d the laft fettlement, and to reftore thc
fon to uis right as heir of the marriage ?
Yet in a cafe {till more delicate, the.court
of feffion . gave Judoement for ‘the father,

influenced probably by an “averflow of
Lompqﬁion and humanity, James Thom-
{on, in his marrxage—contra& ‘provided his
“eftate_and conqueft to the heirs of the
marriage.  The heir, a fon idle and pro-
fligate, became a notourqbankrupt which
mduced the old man to. fettle his eftate on
his grandchildren by that fon, burdened
with the liferent of the whole to him. A
reduction being brought of this fettlement
+5 in defraud of the marriage-contradt,
the court of feffion, repelled the reafon of
I ~ redudtiony
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reducion, and fuftained the fettlement *.
Befide fetting ‘the father free from a ratio-
nal and folemn contra@, there was a very
material point in equity againft fuﬁalmng
the fettlement, which' feems to have been
overlooked. What if the whole debts, ‘or
the bulk of them, were contra@ed by the
fon for neceffaries before his bankruptcy ?
On that fuppoﬁtlon, the creditors were cer—
tantes de dammo witando : the children, on
the other hand, were certantes de lucro ac-
guirené’o. Take a different view of the cafe:
What if the bankrupt, by fomé fortunate
adventure, a lottery-tlcket for example,
had been enabled to pay all his debts:
would he not have been entitled as a. free
man to claim thg benefit of the contract
of marriage, -fecing the only caufe for dif~
inheriting him was now removed ? If fo,
a contract of marriage 1s but an unftable
fecurity, as it may depend on future con-
tingencies whether it will be effectual ‘or
no. RRICEERE SRR ;

In queftions between hufband and wife,
a contraé‘c'of marr'iasre" is a contract in the

" nth Fcbruary 1762, Thomfon and his Creditors
contra his Children.

Vo I, L1 ﬂri@[sﬁ
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ftriGteft fenfe; but in queftions with the
heirs, it is rather to be confidered as a
deed; in which light it is viewed abave.
I proceed now to give examples relative to
what are properly contra@s. In a con-
tract of fale, the circumftance regarded at
common law, is the agreement of the par-
ties, the one to fell the other to purchafe
the fame fubje®. What are its qualities,
“whether the price be adequate, and whe-
ther it will anfwer the end for which it is
purchafed, are left to the regulation of e-
quity. The laft belongs to the prefent
{feCtion; one inftance of which makes a fi-
gure in pradice, to wit, where goods fold
are by fome latent infufficiency unfit for
the purchafer’s ufe. A horfe is bought for
a ftallion that happens to be gelt, or a
hogthead of wine for drinking that hap-
pens to be four. If the purchafer be not-
* withftanding bound, he is compelled to ac-
cept goods that are of no ufe to him, and
over and above to pay a full price for what
is of little or no value, It would, on the
other hand, be to a& againft coxifciencez
for the vender to take a full price in fuch
a cafe. Suppofing the goods to be fuffi-
cient at the time of the bargain, but in-

- fufficient
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fufficient at the time ,of delivery, the lofs
naturally falls on the vender, who conti- -
nués proprietor till the fubje@ be deliver-
ed. If infufficient at the time of the bar-
gain, there is an additional reafon for fet-
ting it afide, namely error; for error re-
lieves the perfon who is certans de damno
witando againft the perfon who is certans de
damno captando, which will be more fully
explained afterward (a).

A large cargo of firong ale was purcha-
fed from a brewer in Glafgow, in order to
be exported to New York. In a fuit for
the price, the following defence was fuf-
tained, That having been not properly
prepared for the heat of that climate, it
had burfted the bottles, and was loft, 1t
was not fuppofed, that the brewer had
been guilty of any wilful wrong; but the
defence was f{uftained upon the following
rule of equity, That a man who purchafes

(a) The laws of Hindoftan go a great way farther
againft the vender of infufficient goods, farther in-
deed than cither equity or utility will juftify. ¢ If
“ a man have fold rice or wheat for fowing, and
¢ they do not fpring up, the vender fhall make
* good the crop.”

L1z - goods
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goods for a certain purpofe, is not bound
to receive them unlefs they anfwer that
purpofe;; which holds @ fortior: where the
vender is himfelf the manufacturer. 'And
where the infufficiency cannot be known
to the purchafer but upon trial, the rule
holds even where the goods are delivered
to him. = It was alfo in view, that if the
brewer be not anfwerable for the fufficien- .
¢y of ale fold by him for the American
market, that branch of commerce cannot
be carried.on *,

An infolvent debtor makes a truﬁ-right
in favour of his creditors; and, among
his other fubjets, difpones to the truftees
‘This intereft in a company-ftock. A credi-
tor of the company, who was clearly pre-
ferable upon the company-ftock before the
bankrupt’s private creditors, -being igno-
rant of his preference, accedes to the truft-
right, and confents to an equal diftribu-
tion of the bankrupt’s effects. Being af-
terward informed of his preference, he re-
tracts while matters are yet entire. Quer.
Is he bound by his agreement.  He un-
doubtedly draws by it all the benefit he

* 13th December 1765, Baird contra Pagan.

had
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had a profpect of ; and confidering the a~
greement fingly, without relation to the
end, he is bound; and fo fays common
law. But equity confiders the end and
purpofe of the agreement; which is, that
this man fhall draw fuch proportion of the
bankrupt’s effets as he is intitled to by
law. The means concerted, that he fhall
draw an equal proportion, contribute not
to this end, but to one very different,
namely, that he thall draw lefs than what,
is juft, and the other creditors more. E-
quity relieves from an engagement where
fuch is the unexpected refult; there being
no authority from the intendment of parties
to make it obligatory where it anfwers not
the purpofed end.

Having laid open the foundation in e-
quity for giving relief againft a covenant
where performance anfwers not the end
purpofed by it, I proceed to examine whe-
ther there be-any relief in equity after the
covenant is fulfilled. I buy, for example,
a lame horfe unfit for work; but this de-
fect 1s not difcovered till the horfe is deli<
vered, and the price paid. If the vender
hath engaged to warrant the horfe as fuf-

ﬁcxent he i1s liable at common law to ful—
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il his covenant. But fuppofing this pac-
tion not to have been interpofed, it ap-
pears to me not at all clear, that there is
any foundation in equity for voiding the
fale thus completed. The horfe is now my
property by the purchafe, and the price is
equally the vender’s property. If he knew
that the horfe was lame, he is guilty of a
wrong that ought to fubjet him to the
higheft damages * : but fuppofing him
bona fide, 1 {ee no ground for any claim
againft him. The ground of equity that
relieves me from paying for a horfe that
can be of no ufe, turns now againft me in
favour of the vender; for why thould he
be bound to take my horfe, of no ufe to
him? The Roman law indeed gave an
actio redbibitoria in this cafe, obliging the
vender to take back the horfe, and to re-
turn the price. But 1 difcover a reafon for
this practice in a principle of the Romanlaw,
that {quares not with our pra®ice, nor with
that of any other commercial nation. The-
principle is, That fuch contraés as are in-
tended to be equal, ought to anfwer the
intention : and therefore in fuch contraéts
the Roman Pretor never permitted any

* 1 13. pr. A&ionibus empt. ,
con~-
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confiderable inequality.  Hence the actig,
quanti minoris, which was given to a pur-
chafer who by ignorance or error paid
more for a fubjed than it is intrinfically
worth : and it follows upon the fame plan
of equity, that if a fubject he purchafed
which is good for nothing, the a0 quant:
minorts mult refolve into an actio redhibito-
ria. But equity may be carried fo far as
to be prejudicial to commerce by encoura-
ging law-fuits; and for that reafon we ad-
mit not the actio quant: minoris : the prin-
ciple of utility rejets it, experience having
demonftrated that it is a great interruption
to the free courfe of commerce. The fame
principle of utility rejecs the actio redhibis.
toria as far as founded on inequality; and
after a fale is completed by delivery, I have
endeavoured to fhow, that if inequality be
laid afide, there is no foundation for the
the actio redbibitoria. In Scotland, how-
ever, though the aiio quanti minoris is re-
je&ted, the actio redbibitoria is admitted
where a latent infufficiency unqualifies the
{ubject for the end with a view to which it
‘was purchafed. This praice, as appears
to me, is out of all rule. If we adhere
ﬁ;ri_ﬁly to equity without regarding utili-

s
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ty, we ought to fuftain the a0 quanti mi-
noris, as well as the aftio redbibitoria. But
if we adhere to utility, the great law in
‘commercial dealings, we ought to fuftain
neither. To indulge debate about the true
value of every commercial fubje@, would
deftroy commerce : “and for that reafon,
equity, which has nothing in view but the
intereft of a fingle perfon, muft yield to
wtility, which regards the whole fociety.

Equity with’ refpect to a deed providing far
an event that now can unever happen,

'His {ection chiefly concerns fettlements

intra _familiam, and fuch like, which

on the part of the maker are gratuitous.

T cannot eafily figure a cafe relative to a
covenant where it can obtain,

A bachelor in a deadly difeafe, daily ex-
pecting dedth, fettles his eftate on a near
relation, without referving a power to al-
ter, which he had no profpect of needing.
He recovers. as by a miracle, and Tlives

2 _ many
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many:years. - The deed, being 1 in 1ts tenor‘;«
‘purey is effetual at common law. But as
death was the évent. promded for, which
did not happen, -and as he had no inten~ .
tion to. give away his eftate ﬁom hunfelf,_.
it will not be fuftained in-equity. And
indeed it would be hard to forfeit the poor
man for a miftake in thinking himfelf paft
recovery. . In this example, the failure of
the event is accidental, independent of the
granter’s will. But‘equity affords relief;
even where the failure is owing to the
granter himfelf. An old man, on a pre-
amble that he was refolved to die a bache-
lor {ettles his eftate on a near relation, re-
ferving his liferent. and power to alters
In dotage, ke takes a conceit for'a young
woman, marries her, but dies {fuddenly
without altering his fettlement., Seven or,
eight months after, a male child is born,
who claims the cftate. The deed cannot
ftand in equity, being made for an event
that has not fallen out, to wit, the grant-
er's dying without children. Take ano-
ther example which deppﬁds on the fame
principle. In the year 1688, the Duchefs
of Bucclengh obtained from the crown a
gift of her hufband the Duke of Mon-
VoL, [, M om “month’s
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fnouth’s perfonal eftate, which fell under
his forfeiture. As by this means their
younger fon the Earl of Deloraine was left
unprovided, fhe gave him a bond for
L. 20,000. The Duke’s forfeiture being
afterward refcinded, the Earl of Deloraine,
executor decerned - to him, claimed from
his mother the Duke’s perfonal eftate. The
Duchefs was willing' to account; but in-
fifted that payment of the bond fhould be
held as part payment of the perfonal e-
ftate.  'Which was accordingly found *.
Here the event provided for, which was
the Earl’s being deprived of his legal right
by his -father’s forfeiture, had fatled ; and
confequently the bond could not be ef«
fectual in equity. There was befide a ftill
ftronger objeGtion againft it, namely, that
_ the purfuer had now right to the very fub-
ject out of which the bond was intended
to be paid. , -

Cafes of this nature are refolved by
lawyers into & conditional grant, imply’d,
they fay, though not exprefled. A condi-
tion may be imply’d in the cafe laft men-
tioned ; but the circumftances of the two

~* 7th December 1723, Earl Deloraine contra Duchefs
of Bucclsugh. -
former
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former will not admit fuch implication,
In the firft, the granter is defcribed as ha-
ving loft all hope of recovery; in which
he would not readily think of making his
death a condition of the grant. Neither
“in the other is there any foundation for
implying a condition f fine liberis, as the
granter declared his firm intention to die
a bachelor. In cafes of this nature, there
is no neceflity of cutting the Gordian knot
by a fuppofed condition. It is loofed with
great facility, by applying to it a maxim,
That a deed providing for an event that
has failed, cannot in equity be effectual.

S E € T. VL

Errors wmn deeds and covenants.

N the beginning of this chapter it is laid
down, that the moral fenfe, refpecting
the fallibility of our nature, binds us by
no engagement but what is fairly done
with every circumftance in view; and
confequently, that equity will afford relief
| Mm 2 againit
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“agamﬁ raﬂmef‘s, 1ignorance; and ‘error.: -In
'handhng the' circumftance laft mentionéd,
it will cpntrlbutc to perfpicuity, ‘that ‘we
diftinguifh errors that 'move a perfon ‘“to
‘enter into a deed. or covenant, from érrors
that are found in the deed ‘or covenant it--
{etf. Errors of the former kind- happen
‘more frequently with refpeét to deeds: - of
thelatter kind, feldom but in contraés.
1 begin: with the firft kind,  of which ‘the
following is an example, My brother ha-
ving died in the Faft Indies, leaving, chil-
dren, a boy is prefented to me-as my ne-
phew, with credentials in appearance fuf-
ficient. After executing a bond in his fa- -
vour for a moderate fum the cheat is dif=
covered. The moral fenfe would be little
concordant with the fa,lhbl ity of our na-
ture, did it leave me bound in this cafe,
And fuppofing the cheat- not to be difco-
vered. till after my death, a court of equi~
oy, d1reﬂcd by the moral fenfe, will re-
lieve my heir,  Here the relief is founded
on error folely ; for the boy'is not faid to
have been prlvy to the cheat, or to have
“underftood what was tranﬁamg for his
‘behoof ‘To the fame pl.rpofe Papinian,
b Lalfa;n caufam 160'1*0 ncn obefle; vcmus

“oelly
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# eft# squia ratio legandi- legato non co=
“ hzret. Sed plerumque doli exceptio lo-
€um habebit, ' fi probetur alias legaturus
¢ non fuiffe *” The circumftances of the
,folquing ‘cafe make it evident,' that the
error was the fole motive, bringing it un-
der the exception mentioned by Papinian.
* Pa@umeius Androfthenes Pactumeiam
~Magnam filiam PaGumeii Magni ex affe
heredem inftituerat ; eique patrem ejus
fubftituerat, ‘PaGumeio Magno occifo,
et rumore perlato quafi filia quoque e-
jus mortua, mutavit teftamentum, Novi-
¢ umque Rufum heredem inflituit, hac
¢ prefatione: ¢ Quia -heredes quos volui
¢ habere mihi, continere non: potui, No-
“ vius Rufus heres efto.” Pactumeia Ma-
gna fupplicavit Imperatores noftros;  et,
“cognitione fufcepta, licet modus inftitu-
tione contineretur,. quia falfus non folet
obefle, tamen ex voluntate teftantis pu-
tavit Imperator ei .fubveniendum : igi-
tur pronunciavit, ¢ Hereditatem ad Ma-
gnam pertinere, fed legata ex pofteriore
teftamento eam praftare debere, proinde
atque fi in pofterioribus tabulis-ipfa

(43
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% 172, § 6. De condition. et demonfir.’

“ faiflet
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“ fuiffet heres fcripta *.” The teftament
could not ftand in equity, proceeding from
an erroneous motive. To fuftain fuch a
teftament, would be to difinherit the fa-
vourite heir, contrary to the will of the
maker. Asto the legacies contained in
the latter teftament, they were juftly fuf-
tained, as there appeared no evidence nor
prefumption that the teftator was moved
by an error to grant them.

In many cafes it may be doubted, whe-
ther error was the fole motive, or one of
them only. To folve that doubt, the na-
ture of the deed will have great influence.
A rich man executes a bond for a {mall
fum in favour of an indigent relation, up-
on the narrative, that he had behaved gal-
lantly in a battle, where he was not even
prefent. Equity will not relieve the grant-
er againft this bond, becaufe charity of it-
felf was a good caufe for granting.  The
following texts of the Corpus FJuris belong
to the fame head. ¢ Longe magis legato
¢ falfa caufa adjefta, non nocet: veluti
¢ cum quis ita dixerit, ¢ Titio, quia me
“ abfente negotia mea curavit, ftichum
“ do, lego.” Velita: ‘Titio, quia patro-

# |, ult, De hered. inflit, .
“ cinio
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“ cinio ejus capitali crimine liberatus fum,
“ ftichum do, lego” Licet enim neque
¢ negotia teftatoris unquam geflerit Titius,
neque patrocinio ejus liberatus fit, lega-
tum tamen valet. Sed fi conditionaliter
enunciata fuerit caufa, aliud juris eft :
veluti hoc medo, ¢ Titio, fi negotia mea
curaverit, fundum meum do, lego *.”
Again: ¢ Quod autem juris eft in falfa de-
-¢ monftratione, hoc vel magis eft in falfa
caufa : veluti ita, °Titio fundum do,
“ quia negotia mea curavit.” Item, ¢ Fun-
* dum Titius filius meus przcipito, quia
¢ frater ejus ex arca tot aureos {umpfit:’
¢ licet enim frater hujus pecuniam ex arca
¢ non fumpfit, utile legatum eft +.’

With refpect to a deed entirely gratuitous
to a perfon unconnected with the granter,
and above taking charity, an error like
what is mentioned abeve, will be held
more readily the fole motive; and confe-
quently a ground in equity for voiding the
deed. ' ,

- Where there is any foundation of con-
troverfy, a tranfa®ion putting an end to
‘it muft be effectual; for where there is a

[

¢

"

¢

143

4

* § 31. Inftit. de legatis.
t 117, §2. Ds condit, et demonft,
' rational
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rational. motive for making a deed, the
making of it will never be held to proceed:
from error. But where a man 'is moved
to make a tranfa@ion on fuppofition of - a
claim that has no foundation, as in the
cafe of a forged-deed, he will be relieved
from the tranfaﬁlpn in equity, the motive
- being erroneous *.  An unequal tranfac-
tion':may be occafioned by error ; but here
utility forbids relief; for to extinguifh law~
fuits, the great fource of idlenefs and dif=
cord, is beneficial to every meinber of {o~
ciety. '

We proceed now to errors’ found in a
deed or covenant after it is made. Thefe
are of two kinds: one prevents confent
altogether; as where the purchafer has
one fubje& in view, the vender another.
And as no obligation can arife where there
is no agreement, fuch a covenant, if it
can bear that name, is void at commori
law, and there is no occafion for equity.
The other kind is where the error is in the
qualities of a fubjé&, not in the fubje&
itfelf; a purchafe, for example, of a horfe
underftood to be an Arabian of true blood,
but difcovered after to be a mere Ple-

* 1. 42, Cod. De tranfaé. o
5 , belan,
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beian. The bargain is effectual at common
law ;. and the queftion is, Whether or
how far there ought to be a rehef ine- .
quity. _

We begin with. errors that regard the
fubje¢t itfelf. If in the fale of a horfe,
the vender intended to fell the horfe 4,
the purchafer to buy the horfe B, there is
no agreement : the one did not agree to
{ell the horfe B, nor the other to buy the
horfe 4. The fame muft hold in every
bargain of fale, whatever the fubje& be.

Next, where an error refpects not the
{ubje, but its qualities. 1 purchafe, for
example, a telefcope, believing it to be
mounted with filver, though the mount-
ing is only a mixed metal. .Or, I purchafe
a watch, the cafe of which I take to be
gold, though only filver gilt, Equity will
not relieve me from the bargain, as the in-
ftrument equally anfwers its end, whether
more or lefs ornamented. The moft that
can refult from fuch an error, is to abate
the price, in order to make the bargain e-
qual; and this was done in the Roman law.
But a claim of that nature, impeding the
free courfe of commerce, is rejected by

commercial nations.:
VoL, I, N n It



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15%@9;399 282

282 DgeEps AND CovENANTS.  B. L.

It is a very different cafe, where the er-
ror is fuch as would have prevented the
purchafe had it been difcovered in time,
termed in the Roman law Error in fubfan+
tialibus. Example: A horfe is purchafed
as a ftallion for breed; but unknown to
both, he happened to be gelt before the
bargain. It may be doubted, whether
fuch a bargain be not effetual at common
law, as the error is only in the quality of
the horfe; but undoubtedly it may be fet
afide in equity, upon a principle mention-
ed more than once above, That the vend-
er certans de lucro captando, ‘ought not to
take advantage of the purchafer’s error,
who is certans de damio witands. Another
principle concurs, handled feét. 4. of the
prefent chapter, that one is not bound to
fulfil a contract which anfwers not the pur-
pofed end.

We proceed to errors that refpeét the
property of the fubject fold. As here the
Roman law affords not much light, we
have the greater need to proceed warily.
I{ell to John a horfe underftood by both
of us to be my property. After all is a=-
greed on, it is difcovered to be his proper-
ty. The bargain is void even at common

law,
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law, as it is incapable of being fulfilled on
either fide. I cannot convey the property
to him, nor can he receive the property
from me. It was not my intention to fell
2 horfe that did not belong to me; nor
was it his intention to pay for his own
horfe. The cafe where the horfe belongs
to a third perfon, is in effe&t the fame. I
did not intend to fell a horfe that belongs
not to me; nor did John intend to pur-
chafe a horfe from me that belongs to a
third perfon, If the miftake be difcover-
ed before delivery to John, 1 am bound in
juftice to deliver the horfe to the proprie~
tor, not to. John; and John i5 under no
obligation to pay the price. If the difco-
very be not made till after John has recei-
wved the horfe and paid the price, there is
no obligation on either fide, but that I re-
ftore the price, as the bargain was void
from the beginning,

That the fame do@rine ought to obtam
in the fale of land, is extremely evident.
And as in a fale of land writing is eflen-
tial, the warrandice contained in the dif=
polition, or in the minute of fale, ought
not to go farther than to oblige the vender
to repeat the price in cafe of eviction; un=

Nna lefs
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lefs the circumftances of the bargain be
fuch as to juftify a more extenfive warran-
dice. Hence it follows, that the claufe of
warrandice in a difpofition or minute of
fale of land, even what is termed abfolute
. warrandice, lought to be confined to a re-
petition of the price upon eviction, unlefs
the vender be further bound in exprefs
terms. Yet abfolute warrandice here is by
the generality of lawyers underftood as
birding the vender to make up to the pur-
chafer all the lofs he fuftains by eviftion,
which in effe¢t is the value of the fubje&
at that time. 'Whether this be a juft con-
ception, deferves the moft ferious confide-
ration, being of capital importance in the
commerce of land.

That the eviction of land ought not to
fubje@ the vender to harder terms than
the evi¢tion of a moveable, is a do&rine
that at leaft has a plaufible appearance. A
plaufible appearance however is not fuffi-
cient: let us enter into particulars, in or-
der to try whether fome lurking objeGion
may not be dete@ed that will overturn it.
If none can be detected, we may reft {fecure
that the dotrine is folidly founded in
principles, In communing about a fale

‘ of



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15%@9;399 285

P.1.4. DreEps aND CovENANTS. 285

of land, the title-deeds are produced for
the infpeGion of the purchafer : there isa
fearch of the records; and the bargain
is not concluded till the purchafer have
full fatisfaCion that the vender is pro-
prietor, 1f there happen, after the ftri&t-
eft examination, to be a latent defe&t in
the progrefs, it is not to be charged on
the vender more than on the purchafer.
For what good reafon then ought he to be
made liable for the value of the land as at
the time of evidtion? The land was un-
‘derftood by both parties to belong to the
vender: he wanted to have money for
his land; the purchafer to have the land
for his money ; neither of which purpofes
can be fulfilled. The purchafer is not
‘bound, becaufe he cannot have the land
he bargained for : the vender is not bound,
becaufe he agreed to fell his own land, not
that of another. Suppofe the evition has
taken place while the fubje® remains
with the vender, the minute of fale is void,
no lefs than in the cafe firft mentioned,
where the one has it in view to purchafe
the horfe 4; the other to fell the horfe B.
Nor can it make any difference that the
purchafer is infeft before eviGion. The

infeft-
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-Anfeftment is void, as taken without con~-
fent of the proprietor : and after reftoring
the price, both parties are free as before
.they entered into the contra&. Upon the
whole, the vender muft reftore the price,
becaufe he cannot perform the mutual
caufe. And as for the purchafer, he can
have no claim for the value of the fubje&
evited; becaufe there can be no claim, ei-
ther for a fubje or its value, at the in-
ftance of a perfon who has no right to the
fubje. Add another argument no lefs
conclufive. From a contra¢t binding on
no perfon, no claim can arife to any per-
fon; not even the claim againft the vender
for reftoring the price, which arifes not
from the contra&, but from being in his
hand jfime ceufa. Hitherto every particular
is the fame as in the fale of a moveable.
The only difference that can found an ar-
gument of favour, is on the fide of a
vender of land. As in the fale of a move-
able all refts on the information of the vend-
er; it might be thought, that more is in-
cumbent on him than on a vender of land,
whofe affirmation is not relied on, but the

progrefs. |
So much for common law, Let us npw
examine,
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¢xamine, whether there be any ground in
equity for fubjeéting the vender of land to
all the lofs that the purchafer may fuffer
by eviction. A bargain of fale is intended
to be fair and equal. The purchafer - gets
the land, the vender the price, and both
are equally accommodated. By eviction,
the vender is the only fufferer. Land is
feldom aliened but to pay debt. The
vender is deprived of the price: his debts
remain unpaid; and he is reduced to po-
verty. But what does the purchafer fuf-
fer? He1s indeed deprived of what he
probably reckons a good bargain; but the
price, which 1s reftored to him, will give
him the choice of as good a bargain in
any corner of Scotland. This is a juft
ftate of the cafe; upon which 1 put the
following queftion, Is there any equity for
fubjedting the vender, after reftoring the
price, to pay what more the land may be
worth at the time of eviGtion ? Before an-
{wering this queftion, let the following
cafe be confidered. Soon after the pur-
chafer’s ‘entry to the land, a valuable lead
or coal mine is accidentally difcovered,
for which the purchafer paid nothing, the
parties having had no view to it, This mine

belongs
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belongs to: the evicter, and to neither of
the contractors. Suppofe now the pur-
chafe to have been only of a few acres,
the mine may intrinfically be worth a hun-
dred times the price. Not fausfied with
faying, that I fee no equity for obliging
the vender to pay this immenfe fum; I
have no hefitation to affirm pofitively, that
it would be highly unjuft. This example
deferves attention. Would it not require
the moft exprefs terms in a claufe of war-
randice to oblige the vender to pay fuch a
fum ? One thing will certainly be grant-
ed me, that {fuch a contra@ entered into
by:a facile perfon, or by a minor even
with confent of curators, would be voided
without hefitation. There may indeed be
good ground to demand caution from the
vender to reftore the price in cafe of e-
viction; confidering that venders of land
are feldom in opulent circumftances. More
cannot juftly be demanded.

The hardthip is here intolerable, which
no man with his eyes open will: fubmit to,
But now, {uppofing, for argument’s fake,
the purchafer’s claim, however much a-
bove the price, to be well founded; is
tﬁere‘ nothing to be faid for the vender,

2 | where

-
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where the land happens to fall in value be=
low the price ? . If the purchafer, upon a
rife of the market, be intitled to draw
from the vender more than the price,
‘ought not the vender to have the benefit
of a falling market to pay lefs- than the
price ! I cannot invent a cafe where the
maxim, Cujus commodum, ejus debet effe in-

commodum, 1s more direCtly applicable. Itis
~ evident,. however, that the vender muft re-
ftore the price wholly, as the bargain was
from the beginning void; and for the fame
reafon, the purchafer can have no claim for
more than the price.

Viewing this cafe with regard to expe-
diency, it is of importance to the public,
that the commerce of land, the moft ufeful
~of all, be free, ealy, and equal. If a vend-
er muft be fo deeply burdened as above,
and laid open to fuch confequences, no
man will fell land but in the moft pinch-
ing neceflity.. Men at any rate are abun-
dantly averfe to fell land, which reduces
many-to low circumftances ; and if this
Jaw fhould obtain, there would be few
fales but by public authority. Nor is
this all. This law, as to meliorations,
would be of no ufe to the purchafer, who

VorL. L. Oo 18
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is fecured abfolutely without need of op~
~prefling the vender: he is intitled: to retain
pofleflion, till the eviter make good to him
all the expence profitably laid out upon the
fubjelt.
~ Hitherto of a complete progrefs. Vcry
diffzrent is the cafe where the progrefs is ac~
knowledged to be incomplete. If in this
cafe the vender be unwilling to fell under
the mavket-price, he muft fubmlt to the
hazard of evi&ion, and give warrandice to
make up to the purchafer what he lofes by
eviction, being the value of the fubject at
the time of eviction. It isa chance-bargain,
importing, that if the land fink in value be-
low the price, the purchafer is intitled . to
that value only ; and is intitled to double
or triple the price, if the land r1fe fo high
‘in value, '
What then is the true 1mport of a claufe
of ablolute warrandice in a fale of land ?
In the fale of a moveable, thereis no war-
randice. The vender is held to be pro-
prietor, of which the purchafer is fatisfied
without requiring warr.ndice. Neither is
there ufe for warrandice againft incum-
‘brances; becaufe a moveable pafles from
hand to hand Wlthout being {ubjeQed to
any
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any incumbrance. But in -a fale of land
warrandice is neceflary ; for though there
may be no doubt of the vender’s right,
yet it 1s proper that the purchafer be fe-
cured againft incumbrances, to many of
which that appear not on record land is
fubje@ted. ‘Claufes of warrandice are dif~
ferent, according to the nature of the bar=
gain. ‘In fome contradts of fale, the vend-
er gives warrandice againft his own facts
and deeds only; in fome, againft the facts
and deeds of his predeceflors and authors;
in-fome, agaihft all incumbrances what-
ever; and this laft is termed abfolute war-
randice. But of whatever tenor the war-
randiee be, it will not be underftood to
guard againft a preferable title of property,
unlefs exprefled in the cleareft terms. The
reafon is given above, that to extend war-
randice fo far, where the progrefs is good
and the price adequate, 1s repugnant to
ecommon law, to equity, and to expe-

dience. ' . :
The authors of our ftyles have had a juft
conception of this matter. Every claufe
of warrandice: I have feen ingrofled in a
difpofition of land for a juft price, and
where the progrefs was held fufficient, is,
O o2 confined
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confined to incumbrances, without any
mention of evition on a preferable right
of property. The f¥yle follows: ‘ war-
“ ranting the land from all" wards, re=
“ liefs, nonentries, marriages of heirs,
“ liferent efcheats, recognitions, liferent
* infeftments, annualrents, and from all
“ and fundry other burdens and incum-
“ brances whatever, whereby the land may
“ be evicted, or pofleflion impeded, at all
“ hands, and againft all deadly, as law
% will.” Not a {yllable of eviction upon:
a preferable title of property ; which, as
it euts deeper - than any incumbrance,
would be . placed in the front were' it
intended. Nor let the concluding words,
at all hands and againft all deadly, create
any doubt; it being an infallible rule
in the conftru@ion of writs, Never to ex-
tend a general claufe beyond the parti-
culars to which 1t is added. This rule
holds, even where the general claufe is ex-
prefled abfolutely, without reference to a-
ny of the antecedent articles in particular,
In the prefent cafe, we have {carce occa-
fion for that rule, as the general claufe
has an immediate reference to incumbran-

ces, and to nothing elfe, |
It



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15%@9;399 293

P.I. 4. DEEDs AND COVENANTS, 293

It is admitted by all lawyers, that in
the conveyance of claims or debts, abfo-
lute warrandice does not fecure the pur-
chafer againft eviction upon a preferable
title; and I am wutterly at a lofs to {fee,
that the fame precife words thould have a
different meaning in a conveyance of land.’
Lord Stair indeed endeavours to account
for this difference; but without fuccefs,
as far as | can comprehend. His words
are, ‘‘ Warrandice has no further effet
“ than what the party warranted truly
paid for the right whereby he was or
“ might be diftrefled, though lefs than
“ the value of the right warranted. This
will not hold in warrandice of land ; as
to which land of equal value, or the
whole worth of what is evicted as it is
at the time of the evi@ion, is inferred ;
becaufe the buyer had the land with the
hazard of becommg better or worfe, or
the rifing or falling of rates, and there-
fore 1s not obliged to take the price he
gave *.”" I cannot avoid obferving, that
two very different fubjeCts are jumbled to-
gether in this paffage ; namely, the pur-
chafing a competing right in order to pre-

(19
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¥ Inftitut, book 2. title 3. fe&. 46,
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vent eviction, and the- effe® of warran-
dice where land is actually evied. - Thefe
are “different propofitions depending on
different principles, and entirely uncon-
neted ; yet are oppofed to each other as
if they were parts of the fame propofition.
Can any accuracy be expeted in fuch a
rnanner of handling a queftion? His
Lordfhip befide {tops thort in the middle.
In the cafe of rifing of rates, the purcha-
fer, fays he, is not obliged to take the
price he gave. Not a word upon the cafe
of falling of rates. His Lordfhip upon
maturer thinking would have feen, that as
the fubje@ never belonged to- the purcha-
fer, he could have no claim for it er its va-
lue againft the vender; and he alfo would
have feen, that from a contrac binding
neither party, no claim can arife to either
party. But this is not alt. I am at a lofs
to conceive that the hazard of becoming
better or worfe; can be of any weight in
this cafe. One thing I clearly conceive,
that if this circumftance have any weight,
it will make abfolute warrandice to have
the {fame effect in the conveyance of debts,
that it is faid to have in the conveyance
of land. Real debts produced in a rank-

ing
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ing are commonly at firft of uncertain va-
lue, An adjudication is purchafed for a
trifle, which, by objeGions {uftained a-
gainft competing creditors, draws at the
conclufion a large fum. There is here
perhaps more hazard of becoming better
or worfe, than in the purchafe of land:
yet, after the purchafer of the adjudica-
tion has laid out a confiderable fum in ob-
taining a high place in the ranking, he
has upon eviGtion no claim againft the
vender but for the price he paid : he muft
rely on the eviéter for recovering the ex-
pence of procefs. Senfible I am from my
own experience, how difficult it is to guard
againft errors in the hurry of compofition.
Lord Stair was an able lawyer; and, not
to mention the cafe of a mine difcovered
after the purchafe, had he but thought on
ufeful improvements laid out by the pur-
chafer, he certainly would not have thought’
it reafonable that the vender fhould be
liable for the value of thefe, confidering
that the evidter is bound for it. The fol-
lowing fcene might have occurred to his
Lordfhip. After adjufting the progrefs
and the price, * Nothing remains,” fays
the intended purchafer, * but that you

¢ warrant
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warrant the expence I intend to lay out
upon inclofing, planting, and other im-
provements. Are you not fecured by
law ?” anfwers the vender: * you are in-
titled to retain pofleflion’ till you obtain
full fatisfaGion from the eviter. You
have thus real warrandice, and need
‘not the addition of perfonal.” I infift
* however for your warrandice,” replies
the other : “ one cannot be made too fe-
“ cure.” “ After being abfolutely fecure,”
rejoins the vender, “ beyond the poflibi-
“ lity of a difappointment, your demand
“ for my warrandice has no meaning but
“ to have it in your power to opprefs me.
A demand fo irrational proves you ei-
“ ther to be a fool or a knave: I reject all
“ dealing with you.” Asno man of fenfe
would advife the vender to fubmit to that
demand, I hold it as demonftration, that
the expence of ' profitable improvements
cannot be underftood to be comprehended
in a claufe of ablolute warrandice. As to
voluptuary expences, termed fo by Ro-
man writers, the law, it is true, gives no’
fecurity in cafe of eviction; nor is there
reafon for it. A man embellifhes his per-
fon, his houfe, his fields, in order to make
I a

({9



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15%@9;399 297

P. L 4. PEEDs AND COVENANTS: 297

a figure. In cafe of a voluntary fale, he
reckons not upon any additional price for
a fine garden, and as little in cafe of evic-
tion. And were the vender to be made li<
able, it would oblige venders to be ex-
tremely cautious about the perfon they fell
to; no man could {ell an acre or two with-
out the hazard of abfolute ruin. Upon
thefe-acres the purchafer eredts a palace,
adorns his gardens with temples; triumph-
al arches, cafcades; &e. &c. fufficient to

- exhauft the riches of a nabob. The poor
vender all this while fits trembling at every
joint for fear of eviétion.

I puta cafe the moft favourable that
can be for the purchafer, to.which the ar=
gument urged by Lord Stair is dire&tly
applicable. By a gradual rife of the miar-
ket without a farthing laid out on it the
land purchafed thirty years ago has rifen
in value a third or fourth part above the
price paid for it.  There lies no claim a<
gainft the evicter for this additional value;
and it is fo much loft to the purchafer if
the vender be not liable. This probably

“is the cafe his Lordfhip had in view. If
the vender, major, feiens, et predens, bound
himfelf to make up that lofs; he muft fub-

Vor. 1, Pp mit,
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mit. But I ftate a plain queftion, Is
there any thing in juftice, or in the na-
ture of a contract of fale, to lay this riftk
on the vender? In making the bargain,
both parties are equally i bona fide, the
progrefs is held to be good by both; and.
both are lofers; not equally indeed, for
the vender, who muft reftore the whole
price, is the greateft lofer. Say, what is it
that intitles the purchafer to draw from
the vender the prefent value of the land?
Not the contra@, for a contra&t that does
not bind can produce no action: not the
property of the land, which did not pafs
to the purchafer. The only remain-
ing foundation I can think of, is to claim
that lofs on the footing of damage. Nei~
ther can this hold, as there can be no
claim for damage, except from exprefs
paction or from a deli&; and the cafe fup-
pofed admits of neither. Nor could Lord
Stair have a view to either, when the opi-
" nion he gives is founded folely on the ri-

fing or falling of rates. -
'This interefting point of law was judi-
cially handled in a late procefs, Lord Na-
~ pier contra the Reprefentatives of Mr Wil-
liam Drummond, who fold the eftate of
Edinbelly
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Edinbelly to his Lordfhip. The progrefs
had been held fufficient by the purchafer ;
and the warrandice was in the ordinary
ftyle, the fame that is above mentioned.
It was found ‘however by decree of the
court of feflion, “ That the reprefentatives

L)

¢ of Mr William Drummond are lable to

“ Lord Napier for the value of the eftate
“ of Edinbelly, evicted from him, as the

Y 93

“ fame was at the time of eviction *.

This judgement has a formidable appear-
ance againft the doctrine above incutcated.
Yet as far as could be gathered from the
reafoning of the judges, what moved them
was not the terms of the abfolute warran-
dice, but the two following arguments :
Firft, That pofleflors of land ought not to
be difcouraged from making ornamental
improvements ; and, next, That though
many evictions muft have happened, there
is not on record a fingle inftance of a pro-
cefs for eviion : whence it was prefumed,
that the prefent value muft have been
fubmitted to by the vender, otherwife that
it would have been demanded from bhim
in a procefs. And the inference was, that

“# 6th Augult 1776.

Ppa
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it is now too late to alter a praétice {o lbng
eftablithed. To the firft anfwered, That
the pofleflor has abfolute fecurity for pro-
fitable improvements, which, as beneficial
to the public, deferve every encourage-
ment ; but that ornamental improvements,
being a fpecies of luxury, are: entitled to
no favour; and were they intitled, that
the evicter only ought to be fubjected, as
they were occafioned by his delay or ne-
gligence ; efpecially as he now has the
pleafure of them. Anfwered to the fecond,
'The prefumption lies clearly on the other
fide. No man who has produced a pro-
grefs to the fatisfation of the purchafer,
will upon eviGtion find himfelf bound in
confcience to pay the prefent value of the
land, including all the improvements, vo-
luptuary as well as profitable. And as
there is no inftance of a decree againft the
vender for that value, there 1s the higheft
probability that the demand has never
exceeded the price, which will always be
admitted without a procefs. As for em-
bellifhments in particular, the tafte for
them is but creeping in; and they are fo
rare in Scotland, as to afford no probabi-
/ lity
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lity that they ever were claimed upon e-
viction.

The arguments I have endeavoured to
obviate, were {fpoken out; but what I con-
jeGture chiefly influenced the judges, was
the authority of Lord Stair ; which could
not fail to have great weight, confidering
that for a courfe of years it had been in-
culcated into every ftudent as a rule of
law, and adopted by every member of the
court. Men, who in early youth have
fucked in a maxim whether of law or of
religion, are impregnable by argument.
Much fuperior to that of reafon muft the
authority be, which can operate a conver-
fion. In matters arbitrary and  doubtful,
I chearfully fubmit to the authority of e-
minent writers, to that efpecially of Lord
Stair, who is our capital writer on law.
But neither reafon nor common fenfe will
juftify fuch deference, with regard to
points that are refolvable into principles.

But now, waving that fubject, 1 have
another attack to make on his Lordfhip,
and on its offspring the late judgement of
the court, which will open the eyes of our
" men of law, if any thing can. Though
his Lordfhip’s opinion refpects voluntary

' fales
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fales only, yet it muft equally hold in ju-
dicial fales, as the fluctuating value of
land is the fame whether fold publicly or
privately. Yet this opinion is not made
the rule in judicial fales. The pradtice is,
that each creditor gives warrandice againft
evi@ion to the extent of what he draws of
the price; juftly, becaufe the creditors
cannot retain the price, if the purchafer
be deprived of the land. But warrandice
is never exated from them for the value
of the land in cafe of evicion. This has
not only been the uniform practice from
the commencement of judicial fales, but is
a practice authorifed by an exprefs a& of
federunt *; declaring, ‘ That the credi-
“ tors preferred to the price, fhall, upon
“ payment, difpone to the purchafer their
“ rights and diligences, with warrandice
“ quoad the fums received by them; fo
¢ that in cafe of eviction of the lands dif-
“ poned, they fhall be lable to refund
“ thefe fums in whole or in part effeiring
“ to the eviction. And this 1s declared
“ to be the import of any former oblige-
“ ments of warrandice given by creditors
“ in the cafe forefaid.” Here we have

¥ 128 of March 1685,
_conftant
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conftant and uniform pratice for a long:
courfe of time, authorifed by the {fupreme
court of the nation ; which equals in au-
thority an a& of parliament. Now as,
with refpect to the prefent point, no dif-
ference can be figured bétween a public
and a private fale, the rule laid down for
the former muft equally obtain with re-
gard to the lattgr, were the cafe of the lat~
ter otherwife doubtful. Had the pracice
in public fales been fuggefied to the court,
or had it occurred to any of the judges,
we may reft with affurance, that a differ-
ent judgement would have been given in
the cafe of Lord Napier. :

I have infenfibly been led, from, the
clofe and concife manner of a didaétic
work, into a fort of differtation. But the
importance of the fubje& will I hope plead
for me.

Hitherto of errors difcovered in the con-
tract itfelf. We proceed to errors arifing
in the performance of a contra®. Under
this head comes erroneous payment, or fo-
lutio indebiti, as termed in the Roman law.
Of this there are two kinds; one where
payment is erroneoufly made of an extin-
guithed debt, fuppofed to be fubfifting;

and
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and one where a debt really fubfifting is
paid by a man who miftakes him{felf to be
the debtor. To judge rightly of the for-
mer, the following preliminaries will pave
the way. " The fale of a fubje& as exifting
which does not exift, is void : the vender
cannot deliver a non ens ; and the purchafer
is not bound to pay the price unlefs he get
what he bargained for. Ig like manner,
where an extinguifthed debt is afligned,
‘underftood to be fubfifting, the aflignment
is void ; and if the price have been paid, .
it muft be reftored on difcovery of the er-
ror. 'This do&rine is applicable to the cafe
in hand. Asitis unjuft in a creditor to
take twice payment; hé can have no pre-
text for detaining the fecond payment
made erroneouily by the debtor. The fame
muft follow, where the fecond payment
has been made to the creditor’s heir, who,
though i bona fide, can have no better
right than his predeceffor had.” The fame
will alfo follow in the cafe of an executor='
creditor *,  An aflignee to a debt extin-
guithed by payment obtains payment from

* Stair, Gosford, 1oth January 1673, Ramfay contra
Robertfon.

2 the
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the debtor’s heir; both of them being ig-
norant of the former payment. The er-
ror is difcovered rebus integris. 'The heir
muft have back the money he paid, being
in the hands of the aflignee fine caufa;
and the aflignee is intitled to draw from
the cedent the price he paid for a non ens,
So far clear. But what if the error be dif-
covered feveral. years after, when the ce~
dent happens to be infolvent. This intri-
cate cafe is handled above, where it comes
in more properly. There it is laid down,
that the aflignee having been deprived of
his recourfe againft the cedent by the
debtor’s rathly paying the debrt a fecond
time, neglecting to look into his affairs,
the lofs ought to reft on him. The argu-
ment is ftill ftronger for the aflignee,
where a debt is purchafed on condition
that the debtor’s heir grant a bond of cor-
roboration. This bond indeed corrobora-
ting a non ens cannot be effetual; but as
the purchafe was made on the faith of ‘it,
the lofs occafioned by the cedent’s bank-
ruptcy, ought to fall on the heir, who was
at leaft rafh or incautious, not on the pur-
chafer, who a&ed prudently. And when
Vor. 1. Qq the
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the price ke paid to the cedent is made up,
to him " by the heir, matters: are reftored
to ‘their original ftate, as if the bargain Kad
not been made. There may be bargains
againft which there can be no reftitution;
as whefe a bond is .afligned to'a hifband
in name of- tocher with his wife, 'which
happens to be corroborated by the debtor’s
heir before it was- afligned to the hufband.
As the \mafriage was made on the faith of
the bond of corrobation, the granter of
the bond can have no relief, but ‘muft
pay the whole to the hufband.” "‘And fo
fays Paulus :  “ Si.quis indebitam - pecu-
“ niam, per errorem, juflfu mulieris, fpon~
fo ejus promififfet, et nuptiz fecutz fu-
iffent, exceptione doli’ mali uti non po-
teft. -Maritus enim fuum negotium ge-
rit; etnihil dolo facit, nec decipiendus
et : - quod fit, {i cogatur indotatam u-
xorem ‘habere, Itaque adverfus mulie-
rem condictio i competit; ut aut repe~
tat ab ea quod marito dedit, aut ut libe-
retur, {1 nondum {folverit *.” '

We proceed to the cafe where a debt
really fubfifting is paid by a man who er-

113
114
€
143
143
€
13
113

(13

*Lo §1. De condi&. caufa data.

roneouily
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roncoully underftands himfelf to be the
debtor. This cafe has divided the Roman
writers. 'To the perfon who thus pays er-
roneoufly, Pomponius gives a condiétio -
debiti *.+ Paulus is of the fame opinion
Yet this fame Paulus, in another treatife,
refufes acion f. The folution of this
queftion feems not to be difficult. Were
it the effe& of the erroneous payment to
extinguifh the debt, a condictio could not
be fuftained againft the creditor : a man
who does no more but receive payment of
a juft debt, cannot be bound to repeat.
But the following, reafons evince, thata
debt is not extinguifhed by erroneous pay-
ment. Firft, There is nothing that can
hinder the creditor, upon difcovery of the
miftake, to reftore the money, and to hold
by the true debtor. Second, The true
debtor, notwithftanding the erroneous pay-
~ ment, is intitled to force a difcharge from
the creditor, upon offering him payment;
which he could not do were the debt al-
ready - extinguithed. Hence it follows,
that the creditor holds the putative debt-

* 1. 19. § 3. De condi&. indeb,
+ 1 65. §ult. eod.
i lvag eod.

Q.q 2 / or’s.
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or’s money fine jufla coufa; and confe~
quently, that a condiftio indebiti againft him
i1s well founded. But the circumftance
that operates in the cafe firt mentioned,
where there exifts no debt, operates equal-~
ly here. Upon receiving payment. bona
Jfide from the putative debtor," the creditor
thinks no more of a debt he confiders to
be extinguifhed ; and therefore, if the real
“debtor become infolvent after the payment,
the inconfideratenefs of the putative debtor
will {fubject him to the lofs; which may in=-
ftruct him to be more c;rcumfpe& in time
coming.

With refpe@ to payment erroneouﬂy
made by the debtor to one who is not the
creditor, fee book 2. chap. ;.
~ The legal confequences of the payment.
of a debt by a man who knows him{felf not
to be the debtor, are handled book 1,
part 2, at the end,

SECT,
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S E C T. VII.

A deed or covenant beng void at common law
as ultra vires, can a court of equity afford
any relief ?

Principle in logics, That will without
‘A power cannot produce any effed, is
applicable to matters-of law; and is thus
exprefled, That a deed #ltra wires is null
and void, Common law adheres rigidly
to this principle, without diftinguithing
whether the deed be wholly beyond the
power of the maker, or in part only. If
it be one deed, it admits of no divifion at
common law, but muft be totally effe¢tual
or totally void. The diftinction is referved
to a court of equity, which gives force
to every rational deed as far as the maker’s
power extends. ‘Take the following illu-
ftrations.
If one having power to grant a leafe for
ten years grants it for twenty, the leafe is
in equity goed for. ten years ¥, For here

# 1. Chancery cafes 23.
there
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there can be no doubt about will; and ju-
ftice requires, that the leafe ftand good as
far as will is fupported by power. A tack
fet by a parfon for more than three years
without confent of the patron, is at com-
mon law void totally, but in equity is fuf~
tained for the three years *. But a college
having fet a perpetual leafe of their teinds
for so merks yearly, which teinds were
yearly worth 200 merks; and the leafe
being challenged for warit of power in the
makers, who could not give fuch a leafe
without an adequate confideratign, it was
found totdlly null, and«not fuftained for
any limited time or higher duty t. For a
court of equity, as well as a court of com-
mon law, muft a& by general rules; and
here there was no rule for afcertaining ei-
ther the endurance of the leafe, or the ex-
tent of the duty. Further, a court of e-
quity may feparate a deed into its confti-
tuent parts, and fupport the maker’s will
as far as he had power: but here the li-

% Stair, 18th July 1668, Johnfton contra Parifhioners

of Hoddam,
~ { Stair, 13th July 1669, Old College of Aberdeen
contra the Town.

miting
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miting the endurance and augmenting the
duty {o as to correfpond to the power of
the makers, would be to frame a new leafe,
. varying in every article from the leafe chal-
lenged.
By the a@& 8o. parl. 1 579, ¢ All deeds
“ of great importance muft be {fubfcribed
“ and fealed by the parties, if they can
write; otherwife by two notaries before
four witnefles, prefent at the time, and
“ defigned by their dwelling-places; and
¢ the deeds wanting thefe formalities fhall
“ make no faith.” With refpe@ to this
ftatute, a deed is held by the court of fef~
fion to be of great importance when what
is claimed upon it exceeds in value L. 100.
And upon the ftatute thus conftructed, it
has often been debated, Whether a bond
for a greater fum than L. 100 fubfcribed
by one notary only and four witnefles, or
two notaries and three witnelles, be void;
or whether 1t ought to be fuftained to the
extent of L. 1co. A court of common
law, adhering to the words of the ftatute,
- will refufe a&ion upon it. And fuch was
the practice originally of the court of fef-
| fion

(19

(14
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fion *. But a court of equity, 'regarding
the purpofe of the legiflature, which is to
make additional checks againft falfehood
in matters of importance, will fupport
fuch deeds to the extent of L. 100 : for a
deed becomes of fmall importance when
reduced to that {um, and ought to be fup-
ported upon the ordinary checks. And
accordingly the court of feflion, a&ing in
- later times as a court of equity, fupports
fuch bonds to the extent of L. 100+. But
in applying the rules of equity to this cafe,
the bond ought to be for a valuable confi-
deration, or at leaflt be rational: if irra-
tional, it is not mtltled to any fupport from
equity.

Oral evidence is not fuftained in Scotland
to prove a verbal legacy exceeding L. 100,
but if it be reftri¢ted to that {fum, witnefles
are admitted 1.

When arbiters take upon them to deter-
mine articles not fubmitted, the award or

* Hope, (Obligation), November 29. 1616, Gibfon
 contra Executors of Edgar; Durie, 13th November
1623, Marfhall contra Marfhall.
+ Di&ionary of Decifions, ([ndivifible). .
1 Durie, 4th July 1629, Wallace contra Muir; Du-
rie, 1ft December 1629, Executrix of Scot contra Raes,

1 decreet~
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decreet-arbitral is at common law void
even as to the articles fubmitted. A de=
creet-arbitral is confidered as one entire
a&, which muft ftand or fall u totum. E-
quity, prone to fupport things as far as
rational, feparates the articles {ubmitted
from thofe not {ubmitted, and {uftains the
proceedings of the arbiters as far as they
had power. Thus, if two fubmit all ac=
tions fubfifting at the date of the fubmif=
fion, and the arbitrators releafe all a&ions
to the time of the award, the award fhall
be good for what is in the fubmiffion, and
void for the refidue only *. A decreet-
arbitral being challenged; as wultra wires
compromiffe with refpe&t to mutual general
difcharges which were ordered to be grant-
ed, though fome particular claims only
were fubmitted; the decreet-arbitral was
fuftained as far as relative to the articles
fubmitted, and found void as to the gene~
ral difcharges only . Arbiters having
decreed a {fum to themfelves and their
clerk, for which the fubmiflion gave no

* New abridgement of the law, vol. 1. p. 139. 140.
% Fountainhall, 25th December 1702, Crawford cons
tra Hamilton, '

VoL L, Rr autho-
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authority ; yet the decreet-arbitral, as far
as fupported by the fubmiffion, was found
good even at common law, {o as to have
the privilege of the regulations 1695, not
to be liable to any objeion but falfehood,
bribery, and corruption. Upon this
ground, an objection of iniquity was re-
pelled as incompetent *.  Here the objec-
tion of iniquity had but an indifferent
look : an obje@ion carrying a ftrong ap~
pearance of juftice, would probably have
been better received.

Family-fettlements are commonly more
complex than any of the cafes mentioned
above, confifting of many parts interwoven
{o intimately, that if one be withdrawn as
ultra vires, the reft muft tumble., There
1s no remedy but to adjuft the will to the
prefent circumftances, in {pch a manner
as the maker himfelf would have done had
he forefeen the event.. Take the following
examples, A man having two fons, John
and James, makes a deed, fettling upon
them his eftate, confifting of two baronies,
to John one of the baronies, the other to
James. John’s part is evicted by one ha-
ving a preferable right. The deed, as far

* March 1777, Jack contra Cramond. _
: as
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as in favour of James, will be fupported at
common law, which regards the words
only without piercing deeper. But a court
of equity confiders, that to give to one of-
the brothers the whole that remains of the
eftate, and nothing to the other, is incon-
fiftent with the will of the maker, who
proportioned his eftate between them in the
fame deed by a fingle ac of will, There-
fore to fupport that will as far as the pre-
fent circumftances can admit, the court
will divide the remaining eftate between
the brothers, in the fame proportion that
the whole was divided by the maker. And
this may be done boldly ; as being what
the granter himfelf would have done, had
he forefeen the event. The following ex-
ample is of the fame kind. A man {ettles
his eftate of L. 1000 yearly rent on his eld-
eft fon, burdened with L. 8ooo to "his
eight other children.” A farm making half
of the eftate is evited. The children not-
withftanding claim their whole provifion
which perhaps would be fuftained at com-~
mon law, as there is no condition ex-
prefled. But afluredly, the provifion was
not intended to be made effeCtual, even
though there thould not remain a fhilling

Rra to
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to the heir. In order to fulfil the maker’s
will as far as the prefent circumftances ad~
mit, a court of equity will reftrit the
provifion to L. 4000, which 1s giving to
the younger children the {fame proportion
of their father’s effets that was originally
intended. But let it be remarked, that the
refult will be different where there is a.
bond of provifion for L. 8ooo, and the e-
{ftate fettled on the heir by a different deed,
or left to be taken up ab wteflato. He
will be {ubjefted to all the debts, and
to the bond of provifion among the reft.
Take a third example. A man having
three daughters, fettles his land-eftate on
the eldeft, with competent provifions to the
other two. As this fettlement happened
to be made on deathbed, it was reduced
by the younger fifters, who by that means
came to be heirs-portioners with.the eld-
eft. Can they claim their provifions over
and above ? Here the whole was done in
the fame deed, and by a fingle aét of will,
It was not the intention of the fathgr, that
the eldeft {hould have the eftate independ-
ent of her fifter’s provifions; and as little
that they fhould have their provifions in-
dependent of their eldelt fifter’s right to

~ the
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the eftate. A court of equity, therefare,
to fupport the father’s deed as far as pof~
fible, will reje¢t the claim for the provi-
fions.  The younger fifters  difobeying
their father’s will, "are _no.t(pe.rmitted to
take any benefit from ic. Equity fuffers
no perfon to approbate and reprobate the
fame deed. The younger fifters, therefére,
if they adhere to their redu@ion, muft
give up their provifions. The following is
a fimilar example. John Earl of Dundo-
nald, by a deed of entail, fettled his land-
eftate on his heirs-male; with the fame
breath fettled his moveables by a tefta-
ment; and executed bonds of provifion to
his daughters. Thefe feveral writings,
done unico contextu in purfuance of onead
of will, and making a complete fettlement
of his eftate real and perfonal, remained
with him undelivered. After the Farl’s
death, certain lands contained in the entail
being found to be flill remaining in bere~
ditnte jacente of a remote predeceflor, they
were clained by the daughters as heirs of
line. It was objected, That the whole fet-
tlement was one act of will, and one deed,
though in different writings; that the pur-
fuers could not approbate and reprobate ;

and
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and that therefore, if they claimed the
lands contrary to their father’s will, they
could take no benefit by that will. It was
-accordingly found, That the purfuers
might chufe e1ther but could not have
both *, .

The fettlement of an eftate by marriage-
articles upon the heirs of the marriage, is
not intended to bar the hufband from a
fecond marriage, or from making rational
provifions to the iflue of that marriage.
A man thus bound makes exorbitant pro-
vifions to the iffue of a fecond marriage,
fuch as his whole eftate; or the greater
part. This fettlement, as a breach of en-
gagement, is wholly void at common law;
and it is a matter of delicacy for a court of
ec\luity to interpofe whete there is no rule
for direction. It would, however, be in-
confiftent with common fenfe, that chil-
dren fhould fuffer as much by excefs of
affeGtion in their father, as by his utter
negle&. As it would be a reproach on
law, that the children thould be left with-
out remedy, the court of feflion ventures

* soth February 1729, Countefs of Strathmore and
Lady Catharine Cochrane contra Marquis of Clydefdale
and Earl of Dundonald. - '

tQ
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to interpofe, by fuftaining the provifions
to fuch an extent as to be confiftent with
the engagement the father came under in
his firlt contract of marriage. The court,
however, never interpofes without necefli-
ty; and if common law afford any means
for providing the children, the matter is
left to common law. The following cafe
will 1lluftrate this obfervation. Colonel
Campbell, being bound by marriage-ar-
ticles to provide- to the iffue the fum of
40,000 merks, with the conquetft, did, by a
deathbed-fettlement, appoint his eldeft fon
to be heir and executor; leaving it upon
the Duke of Argyle and the Earl of Ilay
to name rational provifions to his younger
children. ‘The referees having declined to
a&, the younger children infifted to have
the fettlement voided, as contradiGory to
the marriage-articles. It was urged for
the heir, That the Colonel had power to
divide the fpecial fum and conqueft, by
giving more to one-child and lef to ano-
ther; and that though the whole happens
to be fettled on the eldeft fon, by accident
not by intention,. it belongs to the court
of feflion to remedy the inequality, by
doing what was expected from the referees,

namely,
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namely, to appoint rational provifions to
the -younger children. The court voided
the fettlement totally; which intitled the
children per capita to an equal divifion of
the fubje@s provided to them in the mar-
- riage-contract ¥,

S E C T. VIII.
Where there is a failure in performance.

N order to diftinguifh equity from com-
mon law upon this fubjed, we begin
‘with examining what power a court of
common law has to compel perfons to ful-
fil their engagements. That this court
has not power to decree fpecific perform-
ance, is an eftablifhed maxim in England,
founded upon the following reafon, That
in every engagement there is a termfor
performance ; before which term there can
be no demand ; and after the term is paft,
performance at the term is impreftable .

* 20d December 1739, Campbell contra Campbells.
+ See Vinnius’s commentary upon § 2. De verborum

obligationibus. Inftitutes.

2 A
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A court of common law, confined to the
words of a writing, hath not power to
fubftitute equivalents; and therefore all
that can be done by fuch a court, is to a-
ward damages againft the party who has
failed. Even a bond of borrowed money
is not an exception ; for after the term of
payment, the fum is ordered to be paid by
a court of common law, not as perform-
.ance of the obligation, but as damage for
not performance. This, it muft be ac-
knowledged, is a great defe&t ; for the ob-
vious intention of the parties in making a
covenant, ' is not to have damages, but
performance. The defect ought to be fup-
plied ; and it is fupplied by a court of e-
“’quity upon a principle often mentioned,
That where there is a right it ought to be
made effectual. By every covenant that is
not conditional, there is a right acquired
to each party: a term {fpecified for per-
formance is a mean to 2fcertain perform-
ance, not a condition; and when that
mean fails, it 1s the duty of a court of e-
quity to fupply another mean, that is, to,
name another day. | |
To illuftrate this doétrine, feveral cafes
{hall be ftated. In a minute of fale of land,
Vor.L ST | a.
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-aterm is {pecified for entermg the purchafer
“into pofleflion, and for paying the price. The
matter lies over till the term 1s paft, with-
out a demand on either fide. At common
law, the minute of fale is rendered ineffec-
tual; becaufe pofleflion cannot be delivered,
nor the price be paid, at a term that is now
“paft: neither can damage be awarded for
non-performance, as neither of the con-
traGtors has been in mora. But the reme-
dy is eafy in a court of equity ; namely,
“to aflign a new term for {pecific perform-
ance ; which fulfils the purpofe of the co-
venant, and makes the rights therefrom
arifing effe@ual. But the naming a new
term for performance, muft vary the ori-
ginal agreement. - The price cannot bear
Antereft from the term named in the mi-
nute, becaufe the purchafer got not pof-
feffion at that term : nor is the vender li-
able from that term to account for the
rents, becaufe he was not bound to yield
pofleflion till the price fhould be offer~
ed. Thefe feveral preftations muft take
place from the new term named by the

court of equity.
L,uppoﬁnc now a ziora on ong fide. The
Purchafer%
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purchafer, for example, demands perform=
ance at the term ftipulated; and ye.rs
‘pafs in difcufling the vender’s defences.
Thefe being over-ruled, the purchafer in-<
fifts for {pecific performance. What doth
equity fuggeft in this cafe? for now, the
term of performance being paft, perform-
ance cannot beé made in terms of the ori-
ginal articles. One thing is evident, that
the purchafer muft not fuffer by the vend-
er’s failure ; and therefore, a court of e-
quity, though it muft name a new term
for performance, may, at the inftance of
the purchafer, appoint an' account to be
made on the footing of the original arti-
cles. If the rent exceed the intereft of the
price, the balance may be juftly claimed
by the purchafer. But what if the inte-
reft of the price, as ufual, exceed the rent?
The vender will not be intitled to ‘the dif-
ference ; becaufe no man is intitled to
gain by his failure. In a word, the pur-
chafer can claim damage in the former
cafe, fo far as he lofes by the vender’s
failure. But in the 'latter cafe, he gains
by the failure, and has no damage to
- claim, This, at firft view, may {feem to
clath with che maxim, Cujus cominodum, ejus

S{a debet
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debet ¢ffe incommodum. There is no clath-
ing in reality: the vender fuffers juftly
for his failure; but the purchafer .cannot
fuffer, \who was always ready to perform.
This gives the true fenfe of the maxim,
That it holds only between perfons who
are upon an equal footing ; not between
perfons where the one is guilty the other
innocent. I need fcarce add, that the op-
tion given to the purchafer upon the vend-
er’s mora, 1s-given to the vender upon the
purchafer’s mora. »
It frequently happens that {pecific per—
formance is impreftable; as where I fell
the fame horfe firft to John, and then to
]arnes. The performance to John be-
comes 1mpreftable after the horfe is" deli-
vered to James; and therefore, inftead of
fpecific performance,” a court of equity
~muft be fatisfied, like a court of common
law, to decree damages to John; according
to the maxim, Loco fact: impreflabilis fuc-
cedit damnum et inierqﬁ’
~ This fuggefts an inquiry, whether in a-
warding damages there be any difference
‘betweén common law and equity. An
obligor, bound to pcrform what he un-

dertakes, ought to make up the lofs occa-
| fioned
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fioned by his failure; and fuch failure
accordingly affords a good claim for da-
‘mages at common law as well as in equi-
‘ty. Thus, the purchafer of an eftate
" from an apparent heir, having, -along with
the difpofition, received a procuratory to
ferve and infeft the apparent heir, em-
ploys his own doer to perform that work.
By the'doer’s remiflnefs, the heir-apparent
dies W1thout being infeft, which renders
the dlfpoﬁtlon 1neﬁe&ual The doer is
bound at common law to make up the
purchafer’s lofs, though it be lucrum cef~
Jans only ; and a court of equity can go
no further. In cafes of that nature, if
ikill be profefled, unfkilfulnefs will not
afford a defence. * Proculus. ait, fi me-
“ dicus fervum imperite fecuerit, vel lo-
cato vel ex lege ‘Aquilia competere ac-
“ tionem ¥, Celfus etiam imperitiam cul-
“ pz adnumerandum fcripfit. Si quis vi-
“ tulos pafcendos vel farciendum quid
poliendumve conduxit, culpam eum

preftare debere ; et quod imperitia pec-
“ cavit, culpam efle; quippe ut artifex
« conduxit t.” Upon this rule the fol-

[13

19

(19

"1 §8 Ad legem Aquil.
1+ L 9. § 5. Locati condu&i,

lowing
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Iowmg cafe was determmed An advo-
cate being debtor to his client, wrote and
“delivered him a bill of exchange for the
fum. Being fued for payment, he objeé’t-
ed, That the bill was null, containing a
penalty. The advocate probably was ig-
norant that this was a nuliity ; but he
undertook the truft of de1ng the bill,

and therefore was bound for its fufﬁcxen-
cy ¥*. Where a prifoner for debt makes
his ‘efcape, it muft be admitted, that the
creditor is hurt in his intereft; but' he
cannot prove any damage; for it is not
certain that he would have recovered pay-
ment by detammg the debtor in pri-
fon, and it is poflible he may yet recover
it. ‘But to be deprived of the fecurity he
has by his debtor’s imprifonment, is un-’
doubtedly a hurt or prejudice; and the
commori law gives reparation by making’
the negligent jailor liable for the debt, as
equity doth in fimilar cafes. A meflenger
who negle&s to put a caption in execution,
affords another inftance of - the fame kind.

By his negligence he is fubje@ed to the
debt, which is {aid to be litem fuam facere.

* 26th November 1743, Garden contra Thomas Rigg

Advocate,
‘ The
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The undertaking an office: implies an a-
gree/ment to fulfil the duty of the office :
negligence ac’cordingly,is a breach of a-
greement, which fubjects the officer to all
confequences, whether actual damage or
other prejudice. At the fame time, it
ought not to efcape obfervation, that as
neglect fingly without intention of mif-
chief is no ground for punifhment, dama-
‘ges are the only means within the compafs
of law for compelling a man to be dili-
gent in his duty. So far the remedy af-
forded by a tourt of common law is com-
plete, without neceflity of recurring to a
court of equity. |

Certain covenants unknown to common,
law, belong to a court of equity. This
was the cafe of a bill of exchange, before
it was brought under common law by a&
of parliament ; and while it continued in
its original ftate, damages from failure of
performance could not be claimed but in
a court of equity. A policy of infurance
“is to this day unknown at common law ;
and confequently every wrong relative ta

jt muft be redreiled in a court of equity.
And now as to the rules for eftimating
actual damage upon failure to perform a
o covenant,
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covenant., A failure of duty, whether the
duty arife from a covenant, or from any
- other caufe, is a fault only, not a crime ;
and upon fuch failure no confequential
damage that is uncertain ought to be
claimed *, There is the greateft reafon
for this moderation with refpe& to cove-
nants, where the failure is often occafion-
ed by a very flight fault, and fometimes
by inability without any fault, This rule
is adopted by writers on the Roman law:
“ Cum per venditorem fteterit quo minus
“ rem tradat, omnis utilitas emptoris in
“ @ftimationem venit: quz modo circa
“ ipfam rem confiftit. Neque enim, {i
“ potuit ex vino puta negotiari, et lucrum
“ facere, id zftimandum eft, non magis
“ quam fi triticum emerit, et ob eam rem
“ quod non fit traditum, familia ejus fa-
“ me laboraverit: nam pretium tritici,
“ non fervorum fame necatorum, confe-
“ quitur ., ¢ Venditori fi emptor in
“ pretio folvendo moram fecerit, ufuras
“ duntaxat praeftabit, non omne omnino
“« qubd venditor, mora non faQa, confe-
“ qui potuit; veluti fi negotiator fuit, et;
* See above, p. 98.
t 1. 21. § 3. Empti-et venditi,
1 . N pret..iQs
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¥ pretio foluto, ex mercibus plus quam ex
*# ufuris quarere potuit *.”
~Atalflight view it might be thought, that
to reject uncertain damage here is inconfift-
ent with what is laid down above concern-
ing a jailor ora meflenger. But upon a
more accurdte view it will appear, that
uncertain damage is not admitted in ei-
ther cafe. The creditor’s rifk upon efcape
of his prifoner is certain, however uncer-
tainl the confequences may be. . It is this
rifk only that is eftimated ; and it is efti-
mated in the moft accurate manner, by
relieving the creditor, and laying it on
the jailor or meffenger. Upon the whole,
with refpet to eftimating actual damage
from breach of covenant, there appears
no defe&t in common law more than in e+
ftimating: rifk, to make the interpofition
of equity neceflary. o
Hitherto of a total failure, Next where
the failure is partial only. Many obliga-
tions are of fuch a nature as to admit ng
medium between complete performance
“and total failure, Other obligations ad-
mit a partial performance, and confe-

)

* L 19. De peric. et commod. rci vend.

Vou. L, T t ~ quently
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quently a failure that is but partial. A
bargain and fale of a horfe furnifhes ex-
amples of both. The vender’s perform-
ance is indivifible: if he deliver not the-
horfe, his failure is total. The obligation
on the purchafer to pay the price, admits
a performance by parts : if he have paid
any part of the price, his performance is
partial, and his failure partial.

Many obligations ad facta preflanda are
of the laft kind. A waggoner who enga-
ges to carry goods from London to Edin-
burgh, and yet ftops fhort at Newcaflle,
has performed his bargain in part, and
confequently has failed only in part. The
like, where a fhip freighted for a voyage,
1s forced, by ftrefs of weather, to land the
cargo before arriving at the deftined port.
In cafes of that kind the queftion is, What
is the legal effect of a partial failure. The
anfwer 1s eafy.at common law, which
takes the bargain f{trictly according to the
tirit meaning of the words. I am not
bound to pay the price or wages till the
whole goods be delivered as agreed on.
But in order to anfwer the queftion in e-
quity, a culpable failure muft be diftin-
guithed from a failure occafioned by acci-
| dent
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dent or misfortune : a culpable failure can
expect no relief from equity ; the rule be-
ing general, That equity never interpofecs
in favour of a wrong-doer : but where the
failure is occafioned by accident or mif-
fortune, the price or wages will be due in
proportion to what part of the work has
been ‘done; and the claim refts on the
following maxim, Nemo debet locupletari
aliena jactura. Thus, where a man under-,
- takes to build me a houfe for a certain
fam, and dies before finithing, his re-
prefentatives will be entitled to a part of
the fum, proportioned to the work done ;
for in that proportion 1 am locupletior alie-
na-jacturs.~ And in the cafe above men-
tioned, if the waggoner die at Newcalitle,
or be prevented by other accident from
completing his journey, he or his execu-
tors will have a geod claim pro rata itine-
ris. . By the fame rule, the freight is due
pro rata itineris, as was decreed Lutwidge
contra Gray *. '

A procefs was lately brought before the
court of feflion upon the following faél.
Mariners were hired at Glafgow to per-

® See the D’I&‘ionary, title (Periculum).

Tt ‘ form
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form a trading voyage, firft to Newfound~
land, next to Lifbon, and laft to the Clyde.
A certain fum per month was agreed ‘on
for wages, to be paid when the voyage
fhould be completed. The Glafgow cargo
was fafely linded in Newfoundland; and
a cargo of fith, received there, was deli-
vered at Lifbon. In the homeward ‘paf=
fage, the fhip with the Lifbon cargo bemg
taken by a French privateer, the mariners,
when- liberated from prifon, claimed their
wages pro rata itineris. 'This caufe was
compromifed. It can.fcarce heweyer ad-
mit of a doubt, but that the rule, Pro ra-
ta itineris, muft hold with refpet to ma=
riners, as well as with refpeét to the
freighter of a fhip. And accordingly it
is a common faying, That the freight is
the mother of the- feamens wages ; mean-
ing, that where the former is due, the
l'ttter muft alfo be due.

What is faid above is applicable to a
leafe. A leife, in its very nature fuppofes
a fubje@ pofleffed by one, for the ufe of
which he pays a yearly fum to another :
the pofleflion and rent are mutual caufes
of each other, and cannot fubfift feparate-
ly Land fet in leafe happens to be {wal-

; « lowed
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lowed up by the fea : this 'puts.an end to
the leafe. = Here the failure'is total. - A to-
tal fterility is in effe the fame. Let us
now fuppofe the fterility to be partial only.
What fays common law? It fays, that fuch
fterility will not intitle the leflee to any de-
dution of rént; that he muft abandon the
farm altogether, or pay the whole. rent.
In the following cafe, feveral rules of equi-
ty concerning f{terility are opened.. In Ja-
nuary 1755, Fofter and Duncan fet'to A-
damfon and Williamfon a- falmon-fithing
in the river Tay, oppofite to Errol, on the
north fide of a thallow, named the Guinea-
bank, to endure for five years. The river
there is broad; but the current, being
narrow, pafled at that time along the north
fide of. the faid bank, the reft of the river
being dead water. As one cannot fith
with profit but in the current, the leflees
made large profits the firft two years, and
were not lofers the third; but the fourth
year the current changed, which frequent-
ly happens in that river, and inftead of
pafling as formerly along the north fide of
the bank, pafled along the fouth fide,
which was a part of the river let to others;
by which means the fithing let to Adam-
| ~ fon
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fon and Williamfon became entirely un-
profitable during the remainder of their
leafe. The granters of the leafe having
brought a procefs againft the leffees for
L. 36 Sterling, being the rent for the two
laft years, the defence was, a total fterility
by the change of the current as -aforefaid ;
and a proof being taken, the falts ap-
peared to be what are above ftated. It
was pleaded for the purfuers, That what-
ever may be thought with refpect to a to-
tal fterility during the whole years of the
leafe, or during the remaining. years after
the leafe is offered to be given up, the fte~
rility here was temporary only : for as the
ftream of the river Tay is extremely change-
able, it might have returned to its former
place in a month, or in a week; and as
the leflees - adhered to the leafe, and did
not offer to furrender the pofleflion, they
certainly were in daily expeCation that
the current would take its former courfe.
A tenant cannot pick out one or other fte-
ril year to get free of that year’s rent: if
equity afford him any dedu&ion, it muft
be upon computing the whole years of the
leafe; for if he be a gainer upon the whole,
which is the prefent cafe, he has no claim

: in
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in equity for amy dedudlion. It was car-
ried, however, by a plurality, to fuftain
the defence of fterility, and to afloilzie the
defenders from the, rent due for the laft
two years. This judgement feems no bet-
ter founded in equity than at common
law. And it is eafy to difcover what mo-
ved the plurality : In a queftion between
a rich landlord and a poor tenant, the na-
tural bias is for the latter : the fubject in
controver{y may be a trifle to the landlord,
and yet be the tenant’s allL  Let us put an
oppofite cafe. - A widow with a numerous
family of children has nothing to fubfift
on but her. liferent of a dwelling-houfe,
and of an extenfive orchard. Thefe fhe
leafes to a gentleman in opulent circum-
ftances, for a rent of L. 15 for the houfe,
and L. 25 for the orchard. He pofleffes
for feveral years with profit. The orchard
happens. to be barren the two laft years of
the leafe, and he claims a deduction upon
that account. No one would give - this
caufe'againft the poor widow. Such in=
fluence have extraneous - circumftances,
even where the judges are not confcious of
them.

Partial failure has hitherto been confi-

~dered
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dered in its confequences with refped to
the perfon who has failed to execute a
commiflion. 1 proceed to the effe@ of a
failure with refpe&t to thofe who give the
commiffion. - A fubmiffion is a proper ex-
ample. It being the profefled intention of
a {fubmiflion to put an end to all the dif-
ferences that are fubmitted, the arbiters,
chofen to fulfil that intention, are bound
by acceptance to perform. An award or
decreet-arbitral is accordingly void at com-
mon law, if any article {fubmitted be left
undecided ; for in that cafe the commiflion
is not executed. Nor will fuch a decreet-
arbitral be fuftained in a court of equity,
where claims made by the one party are
fuftained, and the other left to a procefs;
which is partial :and unfair.  But where
the claims are all on one fide, and fome of
them only decided, equity will fupport the
decreet-arbitral ; it being always better to
have fome of the claims decided than none,
‘But. in this cafe, the decreet-arbitral, fo
far as it goes, muft be unexceptionable; for
a court of equity will never fupport a deed
or act void at common law, except as far
as it is juft.

: SECT.



kames principles 234 x 156.QXD:Layout 1 31/10/2013 15%@9;399 337

P.I, 4. DEEDs AND COVENANTS. 337

S E C T IX.

Indire(t means employed to evade perform-
ance. ‘

AMong perfons who are {fway’d by in-
tereft more than by confcience, “the
employing indire&t means to evade their
engagements, is far from being rare. Such
condud&, inconfiftent with the candor and
bona fides requifite in contradting and in
performing contracts, is morally wrong;
‘and a court of equity will be watchful to
difappoint every attempt of that kind.
Thus, if a man, {ubjected to a thirlage of
all the oats growing on his farm that he
{hall have occafion to grind, fell his own
produck of oats, and buy meal for the ufe
of his family, with no other view but to
~difappoint the thirlage; this is a wrong
contra bonam fidem contraflus, which will
fubje him to the multure that would
have been due for grinding the oats ‘of his
own farm. The following cafe is an ex-
ample of the fame kind. A gentleman be-
Nouw. L U u ing
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ing abroad, and hawving no profpe& . of
children, two of his neareft relations a-
greed privately, that if the eftate fhould
be difponed to either, the other was to have
a certain fhare. The gentleman, ignorant
of this agreement, fettled his eftaté upon
one of them, referving a power ta alter,
The difponee fent his fon privately to Den-
mark, where the gentleman refided ; up-
on which the former deed was recalled,
and a new one made upon the fon. Ina
procefs, after the gentleman’s death, for
performance of the agreement, the defence
was, That the agreement had not taken
place, as the difpofition was not in favour
of the defendant, but of his fan. The
court judged, That the defendant had a@t-
ed fraudulently in obtaining an alteration
of the fettlement, in order to evade per-
formance, af the agreement; and that no
man can take benefit by his fraud, = For
which reafon he was decreed to fulfil the
‘engagement, as if the alteration had not
been made *,

% Stair, 15th July 1631, Campbell contra Moir.

CHAP,





