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T I T. IV.
Of the Diffolution of Obligations.

. A FTER having explained how obligations may be conftituted, it falls to

be confidered how they may be extinguithed. They may be extin-
guithed, fir/?, by {pecifical performance on the part of the debtor; 2dly, by
the bare confent of the creditor; 3dly, by compenfation; 4tbly, by nova-
tion; and, lgffly, by confufion, Firft, by {pecifical performance. Thus
an obligation for a fum of money is diffolved or extinguifhed by payment.
A creditor can demand full payment of his debt at once, and is not com-
pellable to receive it by fuch parts as the debror is pleafed to offer, I 41.
§ 1. De ufur. But where a fum is, by the obligation itfelf, payable in parts,
the crediter muft accept of payment by the feveral divifions contained in
the obligation; for in fuch cafe, there are truly as many different obliga-
tions as terms of payment. By the fame rule, a creditor in two or more
feparate debts, cannot refufe to accept the payment of any one of them,
though the debtor thould not offer to clear off the others, or even the inte-
reft due upon them; for every one who is laid under an obligation, is in-
titled to a difcharge or acquittance upon performance, in the precife terms
of it.

2. By the Roman law, where a debtor who owed feveral debts to the
fame creditor, made a payment, without declaring at the time to which of
the debts he afcribed it, 1t behoved the creditor to apply fuch indefinite
payment as it was to be prefumed the debtor would have done, who had
itin his power to make the application, if he had declared his intention
when the payment was made, / 1.De folut.; and confequently indefinite
payments were, by that law, applied in duriorem fortem, or, as it is {fome-~
times exprefled, in graviorem canfam, to that debt which: bound the debtor
fafteil, or to which a penalty was adjected, / 3. 4. 5. cod. tt. But the ufage
of Scotland has, in this point, fthewed a greater regard than the Roman to
the intereft of the creditor. Where indeed one of the debts carries a high
penal certification againft the debtor; where, for inftance, adjudication is
led upon it, which may carry off the debtor’s whole eftate upon failure of
payment within the legal ; the payment s applied towards the extin&tion of
that debt, to fave the debtor from fo rigorous a forfeiture : but the appli-
cation, where it hath no fuch penal confequence, is made in favour of the
creditor. Thus, where one debt is fecured by inhibition, the other not, the
payment is applied to the debt not fecured, though fuch application may hurt
the other creditors of the common debtor, Fan. 1744, Paterfon; fee Home, 133.
Thus al{o the creditor may apply an indefinite payment to that debt which
would be loft by prefcription without the aid of fuch application, Kames,
5. Where one of the debts carries intereft, the other not, the ‘payment i3
imputed to that debt which carries no intereft: for the intereft of money
cannot be called a penalty inflicted on the debtor for not payment, but is
truly a juft cquivalent given by him for the ufe of the money, which the
creditor would lole, if the payment were applied to a debt bearing intereft
againit the debtor, while he is at the fame time allowed to retain another
fum which bears none, Fount. Jan. 17. 1693, Sir F. Hall; Kames, 5. In-
definite payments mufl, in every cafe, be applied to the cxtinétion of in-
tereft, before they can be allowed to incroach on principal fums. Where
one of the debts is fecured by a cautioner, while the other refts on the
debtor’s fimple obligation, an indefinite payment canrnot, after the debtor’s
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bankruptcy, be applied wholly to that debt to which no cautioner was in-
terpofed, and fo leave the cautioner’s obligation altogether unpaid; nor
can it be applied entirely to that debt in which the cautioner was bound,
and fo leave the creditor to demand the whole of the other debt from a
bankrupt; but it muft be applied proportionally between the two, {o that
both the proper creditor and the cautioner may get equal juftice done to
them, Feb. 13. 1680, Macreith; Kames, §8.

3. Payment, when it is made bona fide by the debtor, to one who he had
probable ground to think had a right to the debt, but had not, extinguithes
the obligation effetually. This is the cafe of payment made to one who
had formerly been factor to the creditor, before the revocation of the fac-
tory was intimated to the debtor; and of payment of ftipend made to an
incumbent, who had been deprived of his office by the fentence of a proper
church-court, but who neverthelefs had continued to ferve the cure, Feb.
10. 1666, Parifh of Maybole : but it is no longer a bona fide payment, after
the fentence hath been publithed from the pulpit, or intimated to the¢ debt-
ors in the ftipend ; fee Jan. 10. 1679, Coll. of Aberdeen. This bona fides in the
debtor ceafeth in the general cafe, after citation given by any having in-
tereft in the fubjed, interpelling the debtor from making payment as for-
merly: but a bare citation by a purchafer of lands whofe title is completed
by charter and feifin, to a tenant, is not fufficient to put him i mala fide to
pay his rent to the former landlord, till the purfuer’s titles be produced ju-
dicially, or intimated to the tenant, St 4. 1.% 18.§ 3.5 Br. MS. Fuly 4.
1716, Macgill. Payment made to onc to whom the law hath denied the
power of receiving payment, is not accounted bona fide payment; for igno=
rantia juris neminem excufat. Thus payment made by a debtor to a meffenger
who is carrying him to jail, does not extinguifh the obligation; for he
ought to have configned the debt in the hands of fome public officer, "as a
magiftrate, or the keeper of the prifon, if they were folvent. The fame is
the cafe with payments made to meflengers executing poindings ;. for tho’
a meflenger is confidered as a judge in the execution of poindings, it is not
thence prefumed, that a mandate had been given him by the ufer of the di-
ligence to receive payment,

4. To prevent collufion between landlords and tenants to the prejudice of
third parties, payment of rent made by a tenant to his landlord before the
term of payment, is deemed collufive in a queftion with the landlord’s cre-
ditor or his fingular fucceflor, and {o excludes bona fides, June 12. 1629, Gray ;
Feb. 5. 1667, La. Traquair. Nor will {fuch payment avail the tenant in
whofe hands the landlord’s creditor had arrefted the current rents before the
term, even though the arreftment was ufed after he had made the payment.
The fame do&rine holds in payments made by a vaffal to his fuperior  be-
fere the term; but in common debts, where the creditor and debtor are
not connected, the debtor may fafely pay, even before the term of pay-
ment. :

5. Obligations may be diffelved, not only by alual, but by prefumed
payment. Payment is prefumed, if the written voucher which conftitutes
the obligation be found, either in the hands of the proper debtor, or even
of the cautioner, Fount. Feb. 5. 1703, Gerdon, according to the rule, Chiro-
grapbum apud debitorem repertum prefumitur folutum. "This prefumption holds,
not only where the ground of debt is perfonal, ex. gr. a bill, or a moveable
bond; but in heritable bonds, even when they are perfected by feifin,
Dalr. g2. But it may be elided by pofitive evidence, that the ground of
debt came into the hands of the debtor otherwife than by the creditor’s
confent. Confignation of a debt by the debtor, where the creditor refufes
without juft ground to reccive payment, if ufed in the hands even of a pri-~
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vate perfon who is folvent, not only ftops the currency of intereft which
was running againit the debtor, Feb. 1. 1738, Robertfon, obferved in Dif?. i.
2. 199.; but is, in the judgement of law, equivalent to payment ; wvid. fupr.
b.2.1.8.§19.; b. 3. ¢t 1. §31.

6. Payment by a third perfon is, in dubio, prefumed to be made with the
debtor’s money. Thus if a difcharge or receipt bear paymert by one per-
fon in the name of another, it is prefumed that the fum was paid by him
in whofe name payment was made, and that the maker of the payment was
no more than an interpofed perfon, Fan. 20. 1672, Trotter; Fount. June 12.
1711, Donaldfon. Though the acquittance exprefsly recite, that payment
was made by one of feveral obligants; yet if the payer afterwards cancel the
bond, heis prefumed either to have been the prineipal debtor from the be-
ginning, or to have recovered payment after the difcharge from the other
obligants of their proportiens, Dec. 10. 1709, Waddel.

7. The legal effe@s of payment, confidered as a method of extinguifhing
obligations, muft, in queftions with foreigners, be determined according
to the lex loci contractus, if the payment was made in the country where
the deed was figned. If, for inftance, the law of that country allows the
payment of a debt conftituted by writing to be proved by witnefles, that
manner of proof will be alfo allowed by the court of fefiion, as fufficient
for extinguifhing fuch debt, though, by our law, obligations formed by
writing are not extinguithable by parole-evidence ; becaufe the debtor had
reafon to rely on that fort of proof which was fufficient to extinguith the
obligation by the law of the country where the payment was made, Nov.
16. 1626, Galbraith; Fount. Fan. 10. 1702, Chatto.

8. Obligations may be extinguifhed by the bare confent of the creditor;
for every creditor in an obligation may renounce or difcharge whatever
right is conftituted in his own favour, without fpecifical performance, or
indeed without any performance by the debtor. An obligation which is
conftituted verbally, may be thus extinguifhed by a verbal declaration of the
creditor, that he pafles from it. But debts formed by writing cannot be
extinguithed, without either the creditor’s oath, or a written acknowledge-
ment figned by him. This manner of extincion, where the creditor ac<
cepts of fomething merely imaginary in fatisfaction of the debt, or declares
he has received payment of it, when in truth he has got none, is called ac-
ceptilation : and it may be not only exprefs, butimplied. Thus, acceptance
by a negotiorum geftor, of a difcharge of intromiffions from him whofe af-
fairs he had undertaken the management of, upen a clearance in which no
article was ftated for falary, was adjudged to imply a paffing from his
claim of falary, fuppofing falary had been truly due, Pr. Falc. 3g. Though
a difcharge granted by one whom the debtor bona fide took for the creditor,
but who was not, is equivalent to actual payment, and fo diffolves the ob-
ligation, Jupr. § 3. where the fatisfaction made by the debtor is real, z. e.
where {fomething is given or performed by him, equal in value to the a-
mount of the debt, L §7. De reg. jur.; yet imaginary fatisfaction, though
it fhould be made by the debtor optima fide, has not this privilege: for
though boma fides may from equity fcreen a debtor in a queftion de damno
witando, where he is {hunning the payment of a debt a {fecond time, which
he had truly paid before ; he can have no plea of equity in a queftion with
the true creditor, where he is iz lucro captando, endeavouring to fhake him-
felf loofe of an obligation, for which he himfelf acknowledges he had made
no degree of real fatisfa@ion to any perfon, arg. Dec. 14. 1661, Homes.

9. The fame folemnities that are requifite to a deed which creates an ob-
ligation, are neceflary in a written difcharge of it, according to the rule,
Unumguodque eadein modo diffolvitur quo colligatur. It is a maxim univerfally
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received, That in all deeds which contain both general and particular claufes
afcertaining their extent, whether conveyances, difcharges, bonds of arbi-
tration, &c. the general claufe is not to be extended to {ubjeéts or claims
of a different kind, or of greater importance, than any of the particulars
‘mentioned in the fpecial: for if the granter had not intended to confine

~ himfelf to fubjects of the fame f{pecies, or of as {fmall importance as thofe
which appear from the deed to have been under his view, it is prefumed he
would have expreffed his whole intention as clearly as he has done that {pe-
cial part of it, St. 4. 1. ¢. 18, § 2. Thus, though a general claufe fub-
joined to the difcharge of a fpecial debt, may, without a ftretch, be ex-
tended to debts for greater fums than thofe that are mentioned, provided
they be of the fame kind; if, for inftance, they be both perfonal debts for
fums of money, Fune 29. 1705, Chapel; yet it will not comprehend an he-
ritable bond bearing a claufe of infeftment. A difcharge, or other deed,
-where it is entireély general, without mentioning any {pecial debt or claim,
though it receives a more liberal interpretation than the firft kind, and is
confequently more effectual to the grantee, is not to be extended to debts of
an uncommon nature, which are not prefumed to have fallen under the
grantee’s notice ; ex. gr. to obligations of relief from cautionary engage-
ments not yet paid to the creditor, Fan. 23. 1678, Campbell ; nor to obliga-
tions of warrandice not yet incurred, nor to thofe for performing {pecial
fa&s. Hence a general difcharge of all debts and claims does not include
an obligation to purchafe an apprifing, Now. 19. 1680, Dalgarno. Nor
does it comprehend fuch debts due by the grantee as the granter had af-
figned to another previoufly to the difcharge; which obtains, though the
aflignment had not been completed by intimation ;. for no intention can be
"prefumed in the granter to difcharge a debt, which he had no longer any
title to demand, or make over to another, Feb. 3. 1671, Blair; Feb, 14. 1730,
Lady Logan, cited in Dil?. 1. p. 343.

10. In all yearly or termly payments, as of rent, feu-duties, intereft of
money, falaries, penfions, &c. from three confecutive difcharges granted
by the creditor, of the yearly or termly duties, it is prefumed that all pre~
ceding duties had been paid. In the rent or feu-duty of lands, part of
which is payable in grain, this prefumption hath no place, if the difchar~
ges be not granted for full years, becaufe the vi¢tual-rent is deliverable on-
1y once in the year; but where the whole is filver-rent, and paid at two
terms, or by two moieties, the prefumption is inferred from three fucceflive
difcharges for three termly duties. In like manner, where a falary or the
intereft of money is payable at two terms in the year, three difcharges for
three confecutive half-years, infer the payment of all precedings. This
prefumption arifes from reiterating the difcharges thrice fucceffively ;
and fo does not hold in the cafe of two difcharges, though they fhould con-
tain the duties of three or more years or terms. Mackenzie, § 4. 4. . con-
fiders the creditor’s heir in this queftion as the fame perfon with his an-
ceftor; but a later judgement, Dalr. 21. appears better founded, that the
prefumption is not inferred from two difcharges by the father, and the
third by his eldeft fon, unlefs where it appears that the fon knew of the
two difcharges that had been granted by his father. Three confecutive
difcharges by the creditor’s adminiftrator, ex. gr. a tutor or fteward, do not
infer the payment of all preceding rents indifcriminately, but only of fuch as
were incurred during the granter’s adminiftration, Feb. 1682, E. Marifchal,
cited in Dié?. ii. p.137. 'The arrears of rent, or of intereft, conftituted by a
bond granted by the debtor, are deemed to be ftill fubfifting, though the cre-
ditor {hould afterwards grant three confecutive difcharges for three pofterior
terms or years; becaufe thefe difcharges cannot, by any juft interpretation,

Vour. IL 6 H include
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include fuch arrears as the debtor had formerly acknowledged to be due by
.a proper written voucher. And, on this ground, a decree recovered a-
gainft the debtor for the intereft of certain paft years, is fuflicient to {fup-
port a demand for that intereft, though the debtor fhould produce confe-
cutive difcharges, to any number, for the intereft of pofterior years; becaufe
fuch arrears of intereft, rent, feu-duty, &c. after being conftituted by bond
or decree, from that period ceafe to be refting as annual preftations, but
are to be confidered as a commen debt. But the defence founded upon
three confecutive difcharges, may, under fpecial circumftances, be {uftain-
ed, to the effe of cutting off the purfuer’s claim for paft arrears, even
where the debtor has acknowledged them to be due by feparate written
vouchers, New (oll. ii. 11. This method of extin&ion, being founded en-
tirely on prefumption, may be elided by the debtor’s oath, Feb. 18. 1669,
Cockburn. : ‘ ‘

11. Compenfation, which is defined the contribution of debit and credit
among themfelves, hath been introduced where the fame perfon was both
debtor and creditor to another, to avoid the unneceffary circuit of two mu-
tual payments. It has the effe® to exftinguith both obligations, if the
{fums due binc inde be equal; and if they are not equal, fhll both obliga-
tions are extinguithed, in fo far as there is a concourfe of debit and credi,
or, in other words, in fo far as the two parties were mutually debtor and
ereditor to each other; fo that he who owed the greater fum is afterwards
debtor in no more than the balance or difference between the two debts.

12. Compenfation, becaufe its do&rine arifes from the nature of the
thing, had, by the Roman law, its effe& ipfo jure, I ult. C. pr. De com-
penf.; and confequently, fo foen as fufficient evidence of the coneourfe was
faid ‘before the judge, it had its full operation backwards to the period of
concourfe, even though he who pleaded it had been willing to pafs from
fome of its legal effets ; for whatever operates ipfo jure, has effeGt by the
neceflity of the law, without regard to the intendment of parties : yet even
by the Roman law, it behoved the party intitled to it to plead itj and the
judges, after hearing" both fides, to pronounce fentence, fuftaining the
ground of compenfation, before any of its effects could appear. By the
ancient law of Scotland, which reje¢ted compenfation, ne debtor who
was fued upon a debt, could have defended himfelf on a debt due by
the purfuer to him to the fame extent, had it been ever {o liquid, but it
behoved him to infift in a feparate acion for recovering it, Balf. p. 349. c. 32.
till it was enacted, by 1592, ¢. 141. that compenfation de lLiquide in lhiquidum
fhould be received by way of exception as well as of action. Lord Stair’s
do@rine, &. 1. t. 18. § 6. that compenfation operates with us fince that fta-
tate, as it did by the Roman law, ip/o jure, is not to be underftood in its
full extent: for {everal effe@ts which are by our cuftoms given to it, begin
only from its being pleaded in judgement, without having any retrofpe&
to the date of the concourfe; fo that it is confidered, in regard to thefe
particulars, as the operation of the judge rather than of the law. Thus
compenfation is not admitted on a debt extinguifhed by prefcription at the
time of pleading it, though it was not prefcribed at the period of con~
courfe, Kames, ¥7.; even where the debt pleaded as compenfation was cut
off, not by the long prefcription, but by one of the therter, Finw. Aug. 1.
1753, Baillie: whereas if compenfation had operated backwards to that pe-
riod, the mutual grounds of credit muft have then extinguifhed the mutual
obligations. Thus aHo, one who has feveral debts in his perfon on which
compenfation may be pleaded, may plead it upon fuch of the debts as he
judges moft for his intereft, viz. on thofe which are the leaft fecured, even
though the firft concourfe was made by the others, Nov. 15. 1738, Sir /.
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Maxwell. In like manner, the party who pleads compenfation in a fuit;
may pafs from it at any time before fentence, Fuly 14. 1664, L. Balmerino ;
fee alfo New (oll.i. 85. It is neverthelefs true; that compenfation, when
admitted by our judges, extinguifheth the mutual obligations from the
time of concourfe downwards; and, confequently, ftops the currency
of intereft on both fides from that period, in as far as there is a con-
courfe; for an extinguifhed obligation can carry no intereft. This laft ef-
fe& of compenfation is founded on the higheft equity, which will not fuf-
fer a debtor who hath paid to his creditor a {fum equivalent to the debt, to
continue ftill liable for the intereft of it; merely becaufe he hath taken an
obligation for the fum paid, without a claufe of intereft, in place of a bond,
or difcharge of his debt.

13. In order to found compenfation, it is neceflary, firf, That each of
the two parties be both debtor and creditor in his own right: where,
therefore, a tutor owes a {fum proprio nomine to a creditor, he cannot com- -
penfate it with a debt due by his creditor to the minor; for though he be
debtor in his own perfon, he is créditor no otherwife than as adminiftrator
to the minor, who is the proper creditor. But if a bond be granted by the
tutor futorio nomine, upon the minor’s account, he may properly plead com-~
penfation upon a bond due by the creditor to the minor, Gosf. Feb. 5.
1670, E. Northefk. An executor confirmed is, in this queftion, accounted
the fame perfon with the deceafed; for by the confirmation, he becomes
debtor to the creditors of the deceafed, and creditor to his debtors : an
executor, therefore, who owes a fum proprio nomine, may plead compenfa-
tion upon a debt due by his creditor to the deceafed: And, on the other
hand, a debt due to one who afterwards becomes executor to a perfon de-
ceafed, may be compenfated with a debt due by the deceafed to the execu~
tor’s debtor, Spottifw. p. 118. Nov. 12 1628, Williamfon.

14. 2dly, Each of the two parties in compenfation, muft be both debtor
and creditor to one another at the fame time. Hence, if Seius were debtor
to Titius in a fum which he affigned to another, and if, after the convey-
ance was intimated, Seius thould become creditor to the fame Titius,; Seius
cannot plead compenfation againt the aflignee upon the debt due by Titius
the cedent to him; becaufe there was never a .concourfe of debit and credit
between the fame perfons; for before Seius became creditor to Titius, he
had ceafed to be his debtor, by the conveyance of the debt to a third per-
fon, Dirl.3. Butif the debt due by Titius to Seius had been truly con-
tracted before intimating the conveyance of the debt due by Seius to him,
though perhaps not conftituted by decree till afterwards, compenfation
would be competent to Seius againft the aflignee, though he were an one-
rous one, fan. 11. 1627, Paton. .

15. Compenfation takes no place in debts which are not of the fame {pe-
cies and quality ; for if they be not commenfurable of their own nature,
the one cannot be precifely balanced by the other. Generally compenfation
is underftood of one fum of money with another; and though it may be
alfo receivable in quantities of corns, or other fungibles, provided the fun-
gibles be of the fame good quality, ex. gr. two quantities of wheat, both
of equally good growths ; yet a fum of money cannot be compenfated with
a quantity of corns, or any other thing of a different kind or {pecies from
itfelf; becaufe till the precife prices are fixed at which the grainis to be
converted into money, the two debts are incommenfurable. But in this
cafe fome fhort time would probably be indulged to him who pleads the
compenfation, for afcertaining the converfions or liquidations, in order to
make his debt a proper fubje of compenfation. On the fame ground,
compenfation could not be admitted between moveable fums and thofe fe-

cured



erskines large volume_combined.QXD_institute of the Iaw%)ﬂmm 14:18 Page 494

492 An Inftitute of the Law of ScoTLaND. Book IIf.

.cured by wadfet, or by a right of annualrent after the old form, bearing a
-claufe of requifition; for a fum, which by the conception of the right fe-
curing it, cannot be exa&ed without a previous notorial requifition, is not
truly due till it be {o required, fince, till then, the eftate burdened is debt-
or more properly than the owner of it, Nov. 12. 1675, Home: but after
requifition, the granter becomes debtor in a fum of money; by which both
debts become money-debts, and fo capable of compenfating one another.
An heritable bond after the new form, containing an obligation on the
granter to pay without requifition, may doubtlefs compenfate a moveable
bond: for though the one fum be heritably fecured, the other not, yet
both parties are both debtor and creditor to cach other in a fum of money ;
and no difference in the fecurity of the two creditors makes any in the {pe-~
cies or quality of the debts, Funme 18. 1675, L. Leyes. 1f compenfation be
not admitted between debts of different qualities, an abfolute and pure
debt already payable, cannot be compenfated with a conditional debt, or
one whereof the term of payment is not yet come; for conditional debts
are not proper debts till the condition exifts: and though a debt payable
“on a day not yet come, conftitutes a proper obligation; yet it is not a debt
of the fame quality with a debt already payable: the creditor of the one
has parata executio, and can immediately proceed to all legal diligence a-
gainft his debtor for payment, which the other cannot do, /. 7.pr. De compen/.

16. Compenfation 1s not regularly receivable where the debts on both
fides are not clear and beyond difpute. They muft be afcertained, either
by a written obligation, the oath of the adverfe party, or the fentence of a
judge. Thoeugh the forefaid act 1592 requires, that all grounds of com-
penfation be inftantly verified, yet by our uniform practice for near a cen-
tury, which feems grounded on the-Roman law, /. ult. §1.C. eod. tit. if a debtor
in a liquid fum fhall plead compenfation upon a debt due by his creditor to
him, which requires only a fhort difcuflion to conftitute it, {fentence is de-
layed ex equitate againft the debtor in the clear debt, that he may have an
opportunity of making good his ground of compenfation,  according to
the rule, Quod fatim Liquidar: poteft, pro jam liquido habetur. Agreeably to this,
compenfation has not only been admitted, where the debt was offered to
be proved inftantly by writing, or by the oath of the party, Fount. Feb. 13.
‘1711, Rofs; Dirl. 200.5 July 31. 1707, Macdonal ; but the extract of the
purfuer’s decree hath been fuperfeded for fome months, where the liquida-
tion of the debt required a proof by witnefles, Fount. Nov. 22. 1683, Seton ;
Fount. Fan. 14. 1686, Brown; Fount. Dec. 8. 1697, Muir and Milliken.
‘Where debts are of a different kind, and afterwards converted into money,
either by the fentence of a judge, or the confent of parties, the compenfa-
tion can have no effe¢t farther back than to the period of liquidation; be-
caufe till then, the mutual debts were not commenfurable, and fo incapable
of compenfation, Fount. Nov. 22. 1711, Murray. But where both debts are
liquid in fums of money, but the one not conftituted, depending perhaps
on the debtor’s oath, if the debtor fhall, in the courfe of the fuit, acknow-
ledge the debt, the compenfation founded on his oath will, in fo far as re-
lates to the currency of intereft, operate backward, not barely to the time
that the debtor made oath, but to the period at which, by his acknowledge-
ment, the debt became due: for in that cafe the debtor’s oath is not what
properly creates the debt, or makes it liquid; it only declares, that fuch a
liquid {fum was truly due before, Dec. 4. 1675, Watfon.

17. Certain debts, though liquid, are not in their nature proper fubjeéts
of compenfation. Thus it arifes from the exuberant truft implied in depofit,
that compenfation cannot be received againft the depofitor, fupr. ¢. 1. § 27.
Neither could it be pleaded in the cafe of blank bonds, in which the debtor,

by



erskines large volume_combined.QXD_institute of the Iaw%)ﬂmm 14:18 Page 495

Tie. IV. - Of the Diffolution of Obligations, 493

by granting the bond blank in the creditor’s name, virtually renounced the
benefit of compenfation againft him from whom he received the money, at
leaft where the compenfation was founded on debts which had been con-
tracted before the date of the bond, Harc. 265. Neither can it be pleaded
againft the pofleflor of a note payable to the bearer by the debtor, upon a
debt due to him by any of the former pofleflors of it. 'This docrine is, for
the encouragement of commerce, extended by all trading nations to indor-
fed bills, which the debtors cannot compenfate with any debt due to them by
the indorfers ; {ee New Cu/l. iii. 79. Neither, laftly, can fmall blanch duties
dueby a vaflal, be compenfated with a money-debt due to him by the fuperior;
becaufe thefe duties are payable barely as an acknowledgement of homage,
without any confideration had of their value. But it is thought this would not
hold, notwithftanding thedecifion Fuly 26. 1678, L. Powry, in the cafe of feu-
holdings; for feu-charters are granted with a fpecial view to bring an an-
nual profit to the granter by the yearly feu-duty, which, in more ancient
times, was frequently equal in value to the full rent of the lands; and it
would be the height of iniquity and oppreflion, to forfeit the vaffal upon an
irritancy incurred through the fault or fraud of the fuperior, who, by de-
taining from the vaflal his juft debt, difabled him from performing his part
of the feudal contract, and {o made that forfeiture neceflary.

18. Where the concourfe is made by the debtor’s acquiring a debt due to
his creditor, compenfation is rejected, either where a bad intention is pre-
_fumed againft the acquirer, or where the compenfation, if admitted, would
evacuate the legal diligence of third parties. Thus a factor who is fued
by his conftituent for intromiflions, c¢annot offer compenfation upon a debt
due by that conftituent, and acquired by the factor after receiving the rents
fued for; Nov. . 1672, Pearfon; nor is it pleadable by the debtor to a per-
fon deceafed, who hath, after his creditor’s death, acquired the right of a
debt due by him,- in a queftion with the other ecreditors of the deceafed,
Feb. 8. 1662, Craufurd.

19. By the forefaid act 1§92, ¢. 141. compenfation is only pleadable by
‘way of exception before fentence; fo thata debtor who might have defend-
ed himfelf by a ground of compenfation, but negle¢ted to plead it pend-
ing the fuit, cannot plead it afterwards by way of fufpenfion or redu@ion
of the creditor’s decree, Fount. Dec. §. 1710, Nagfnith. But if it has been
pleaded by the debtor in the courfe of the procefs, and repelled by the
judge, it may be received, either by {fufpenfion or by reduction. Even decrees
in abfence are by cur practice confidered as decrees in the fenfe of this fta-
tute; and confequently have the effeét to cut off’ the plea of compenfation;
whether pronounced by the court of feflion, or by any inferior judge, if the
decrees themfelves have not been fet afide on fome legal nullity, or have
been turned into a libel, or proceeded upon a general procefs againft debtors,
Fuly 25. 1676, Wright 5 Fount. March 21. 1707, Corbet. It may perhaps be
maintained, that the plea of compenfation ought in no cafe to be excluded
by any decree in abfence, fince pafling the act of regulations 1672, c. 16,
‘though it were pronounced by the court of feflion ; becaufe that a& efta-
blithes a general rule, that all defences competent in law may be pleaded,
notwithftanding a decree in abfence, in the fame manner as if there had
been no decree, without the leaft infinuation, that the exception or defence
of compenfation was not to have the benefit of that rule. A purfuer,
when he is creditor to the defender by a feparate debt, which has not been
included in the libel, may, if the defender fhould plead any ground of com-
penfation, elide his defence, by pleading recompenfation upon that fepa-
rate debt. Both compenfation and recompenfation are governed by the

Vour. 1L .61 fame
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fame rules : but where recompenfation is pleaded, matters generally refolve
into an action of count and reckoning.
. 20. The right of retention may be here explained, upon account of its
near refemblance to compenfation, though it has not the effe¢t of extin-
guithing obligations, but barely of fufpending them till he who pleads it
obtains payment or fatisfaction for his counter claim ; and it is admitted in
thofe cafes only where compenfation can have no place.” Thus a debtor in
a fum, who becomes afterwards cautioner for his creditor in a feparate
debt, cannot plead compenfation againft him upon his bond of relief, till he
be diftrefled ; becaufe a cautioner before diftrefs is only a conditional cre-
ditor to the principal debtor: yet he may plead retention, either againft
him, or even againft his onerous aflignee, of the fum contained in the bond,
till he be relieved of his cautionary engagement, Harc. 256.; Fount. Fuly 1.
1709, Strachan. Thus alfo, though compenfation cannot be pleaded againft
a creditor, and far lefs againft his aflignee, after decree; yet if the original
creditor, after having affigned the debt to another, be wergens ad nopiam,
the debtor may, even after decree, retain the debt due by himfelf, till the
aflignee give fecurity to clear off’ that which is due to the retainer by the
cedent, Feb. 18. 1736, Maclaren.

21. This right is moft frequently pleaded by thofe who have beftowed
either their money or their labour upon the fubjeé fought to be retained ;
and it commonly arifes in that cafe from the mutual obligations which na-
turally lie upon the contraCter. Thus a writer or agent is intitled to the re-
tention of the writings in his cuftody belonging to his client, till his bill of
accounts be paid ; a tradefman may retain the piece of work which he was
employed to make, till payment of the expence he has difburfed on it, or of
the price of the workmanthip ; a factor or fteward of a land-eftate. may re-
tain the balance of his intromiffions till he recover the reafonable difburfe-
ments which he has laid out on the fubje& of his factory. Nay, this kind
of retention is fometimes extended to debts due to him who claims it, which
do not flow from the nature of the gbligation by which he is debtor. Thus
a faCtor may, in the cafe laft ftated, retain his balance, not only till he re-
cover payment of his expences, (for in fo far the right arifes from the na-
ture of the faQtory), but alfo till he be relieved of the feparate engagements
he hath entered into on his conftituent’s account; which retention will be
effectual againft all diligences that may be ufed by the conftituent’s creditors
to attach the balance due by the factor to the common debtor, Now. 1720,
Stark.

22. Obligations are alfo diffolved by novation or innovation, which, in
the {tri¢t acceptation of the word, denotes the change of one obligation to
another, in fuch manner that both the debtor and creditor continue the
fame. The firft obligation being thus extinguithed by novation, the cau-
tioners in it muft neceflarily get free ; and all the penalties or damage a-
rifing from it are underftood to be purged or rather difcharged ; {o that the
debtor remains bound, only by the new obligation. Delegation, which
may be accounted a {pecies of novation, is the changing of one debtor for
another, by which the obligation which lay on the firft debtor is difcharged :
ex. gr. it the debtor in a bond thould fubftitute a third perfon, who be-
comes obliged in his place to the creditor, and who is called in the Roman
law expromiffor, this requires not only the confent of the expromilfor, who
is to undertake the debt, but of the creditor : for ne debtor can get quit of
his obligation without the creditor’s confent, except by a¢ual performance;
and no creditor can be compelled to accept of one debtor for another a-
gainft his will. Neither novation nor delegation is to be prefumed: for
a creditor who has once acquired a right, ought net to lofc it by impli-

cation ;
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cation ; and confequently the new obligation is, in dubio; to be accounted
merely corroborative of the old, § 3. ff. Quib. mod. tol. obl.; 1. 8. C. De novat.
Hence, though the debtor in a {pecial fum contained in a bond fhould af-
fign to his creditor a bond granted to him by a third party for the like fum,
the firft debtor’s obligation is not extinguifhed by the aflignment, unlefs the
creditor has clearly difcovered his intention to fet him free. But where a
fecond obligation exprefsly bears to be granted in Jatisfaction of the firft,
thefe words muft neceffarily be explained into novation, or a difcharge of
that firft, Dec. 6. 1632, Chifholm. Yet put the cafe, that lands are fold by
a conveyance, purporting that fatisfaGtion, or even payment of the price, is
made by the purchafer, and that a bond is neverthelefs granted by him to
the feller, of even date with the deed of conveyance, for a determinate fum
as the price of thefe lands, the conveyance and bond are accounted part of
one and the fame tranfaction, notwithftanding the difcharge of the price;
more weight being laid, under thefe circumftances, on what was aftum et
traclatum between the parties, than on the forma verborum made ufe of in the
conveyance ; fee Nov. 14. 1628, Cumin. ]

23. Laftly, Obligations are diffolved confufione, where the fame perfon
becomes both debtor and creditor in them, and fo is not only vefted acZzve
with the right of the debt, but pafivé fubjected to the payment of it, /. 21.
§ 1. De liber. leg. 5 for no perfon can be creditor or debtor to himfelf. This
manner of extin&ion by the fucceflion of the creditor to the debtor, or of
the debtor to the creditor, or of a ftranger to both, is to be fo underftood
as to comprehend, not only univerfal fucceflion, or proper reprefentation,
but fuceeflion by fingular title ; ex. gr. the fucceflion of the debtor to the
creditor by an aflignation snter vivos. Extin&ion by confufio is total, where
the fucceflor is fole heir and executor to the deceafed ; but where the fuc-
ceflion is divided among feveral co-heirefles, not any one of them can be
faid to reprefent the deceafed fully; and confequently, if one of the co~
heirefles were either debtor or creditor to the deceafed, the obligation is ex-
tinguithed no farther than her reprefentation goes : if the is, for example,
one of three co-heirefles, the obligation is diffolved confufione as to a third ;
and it fubfifts guoad religuum, and will accordingly afford action either to or
againft the other two co-heirefles.

24. In this point we muft diftinguifh between principal and acceflory ob-
ligations. If the principal debtor, who is intitled to no relief from the o-
ther obligants, comes in the right of the creditor, the principal obligation
muft be extinguithed, becaufe one cannot lie under an obligation to him-
felf ; and confequently the acceflory obligation muft alfo be diffolved,
which cannot be figured to exift without a principal. But if he on whom
the right of credit devolves, whether by fucceflion to the deceafed creditor,
or by an aflignation inter vivos, be only liable as cautioner, the acceflory
obligation is indeed extinguifhed, becaufe the debtor in that obligation be-
comes alfo creditor in it ; but the principal obligation is not extinguithed,
becaufe in that the debtor and the creditor continue to be different perfons;
and therefore the principal debtor is liable to the cautioner, who fucceeds in
the right of the original creditor, as fully as he was before to the original
creditor himfelf. On the fame ground, though it be true that an heir is
liable in fus ordine for his anceftor’s moveable debts, he is only liable /ubfi-
diarié, in cafe the moveable eftate thall fall fhort of paying them off; and
therefore, if a creditor in a moveable debt fhall fucceed as heir to the debtor,
or thall make it over to the debtor’s heir upon a fingular title, the debt is
not extinguithed confufione, but {till fubfifts in favour of the heir againit the
executor, who is properly and primarily liable in that fort of debts, Had.

Fuly
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Fuly 20. 1610, Jobnflon. This dotrine, and the reafon of it, may be ap-
plied wice wer/a to an executor acquiring right to an heritable debt.

25. When the principal debtor fucceeded as heir to the cautioner, or the
cautioner to him, the acceffory obligation was quite extinguifhed by the
Roman law ; becaufe it was deemed incongruous, that a debtor fhould be
bound by two feparate obligations for the fame debt, Z 21. § 2. De fidy. ;
l. 95.§ 3. De folut. Which do@rine, by a mere fubtilty of law, but con-
trary to reafon and equity, deprived the creditor of the fidejuflory fecu-
rity which he had ftipulated for himfelf, without any fact of his own; for
the proper eftate of the cautioner, whofe obligation was, according to that
rule, extinguithed by his death, could be no longer affeted at the fuit of
the creditor by any diligence ufed againft his heir. But by the ufage of
Scotland, both the principal obligation and the acceffory fubfift in the cafe
above ftated ; fo that the creditor may ufe diligence againft the eftate of the
deceafed cautioner, who is ftill accounted the proper debtor in regard of the
creditor, upon which diligence he will be preferred before the creditors
of the heir, according to the rules to be afterwards explained, 2 8.
§ 101.

26. Rights purchafed by an apparent heir, affeting the eftate of his an~
ceftor, are not extinguithed confufionc : for an heir, while he is not entered,
does not reprefent the debtor, nor fill his place ; and confequently the debt
and credit do not meet in the fame perfon. Hence an adjudication deduced
againft a debtor’s eftate ftill fubfifts, though after the debtor’s death it
fhould be purchafed by the apparent heir, and made the title of his poflef-
fion : for though poffeflion had by him on fuch right fubjects him paffive
to all his anceftor’s debts, A%# of fed. Feb. 28. 1662 ; 1695, c. 24.; yet
that, as it is a ftatutory penalty,.enaCted merely in favour of creditors, is
not fufficient to create a proper reprefentation of the deceafed, nor to fix any
legal identity of perfons between the anceftor and the heir unentered, that
may be effectual to diffolve the rights and diligences o acquired. Hence alfo
fuch purchafes ftand good, not only in the perfon of the acquirer, but of
his fingular fucceflors, againft the next heir who ferves to the debtor, Kames,
102. But if fuch right acquired by the heir hath been cither in whole or
in part paid out of the rents of the deceafed debtor’s eftate, which are the
proper fubjec of its payment, the debt is extinguifhed to all effets, in fo
far as extends to fuch payment, Feb. 13. 1713, E. Dalboufie. Upon the
fame ground, a debt purchafed by the debtor’s heir, who is liable precep-
tione bereditatis, is not extinguifhed in the perfon of the acquirer : for tho’
fuch preceptio is not barely a paffive title, but gives an active title alfo to
the heir, it is not fuch an univerfal active title as makes him cadem perfona
cum defuncto, Fount. 24. Fan. 1694, Burnet.

27.” Confufio hath not always the effect of a total and perpetual extinétion
of a debt or right. Sometimes it produces only a temporary fufpenfion of it,
while the debtor and creditor continue one and the fame perfon, or while
the fame perfon is intitled to the fucceflion of the two feveral rights, from
the different deftination of which the confufio flows. But when the fuccef-
fion of thefe rights happens again to divide in two, the obligation or right,
which lay for a while funk or dormant confufione, revives, and recovers its firft
force, Dec.21. 1680, Cuningham; Fan. 4. 1726, Cumin, cited in Dicl. 1. p. 196.;
St.b. 1.t 18.§ 9. Hence the conveyance of a debt afleting an entailed e-
ftate, in favour of the heir of entail, and his heirs whom{foever, does not im-
port a perpetual extin@tion of the debt. The debt is indeed dormant du-
ring the life of the difponee; but if the heir at law and the heir of entail
happen at any time after to be different perfons, the ground of the extinc-
tion, or rather of the fufpenfion, ceafeth ; and confequently the debt will

revive
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revive in the perfon of the heir at law, againft the heir of entail ; for it is
confidered as a feparate eftate, in the abfolute power of the heir who pur-
chafed it, and affetable by his creditors, New oll. i1. 63. art. 2. Nay,
though the deed afligning the debt to the heir of entail fhould alfo contain
a difcharge of it in his favour, as having made the payment, the difcharge
hath not the effect of extinguifhing it confufione, feeing that part of the deed
which affigns it is a fufficient indication of the heir’s intention that it
thould ftill continue to fubfift in his perfon, New Coll. ii. 101.

TIT V.
Of Aflignations.

AFTER having confidered how obligations are conftituted, and how
. they are diffolved, the natural order leads to explain, how they may
be tranfmitted from one to another inter wivos, without extinétion. It
has been explained, under 4. 2. #it. 7. that heritable rights, when they
are made properly feudal by infeftment, are tranfinitted by a deed of
conveyance containing procuratory of refignation and precept of feifin,
in the form fometimes of a charter, and fometimes of a difpofition: but
heritable rights, before they become feudal by feifin, cannot, ftrictly fpeaking,
be transferred by a deed of that fort ; becaufe the granter, who is vefted with
a right barely perfonal, is not himfelf proprietor in the true legal fenfe,
and {o cannot effeCtually grant either procuratory for refigning the lands,
or warrant for taking feifin upon them ; fee fipr. b. 2. t.7. § 2. & 26.
Conveyances of rights, when oppofed to proper difpofitions, are either, fir/?,
prefumed ; 2dly, legal; or, 3dly, voluntary.—From the pofleflion of the
ipfa carpora of moveables a conveyance by the former proprietor is prefu-
med, without either written deed, or the teftimony of witnefles.—Convey-
ances or aflignations are faid to be legal, when they are made, either, fir/,
by an a& of thelaw. Thus marriage is a legal aflignation of the wife’s
moveable eftate in favour of the hufband. Or, 2d/y, By a judicial fentence,
ex. gr. where the judge, by a decree of forthcoming, declares goods ar-
refted to belong to the creditor-arrefter, or where one is confirmed executor
in fpecial fubjects by the commiflary, which is accounted in law an aflig-
nation, in certain refpeéts, to the fubje@s confirmed.—But by aflignation
in proper fpeech is underftood, a written deed of conveyance, by the pro-
prietor, to another, of any fubje@ not properly feudal ; fo that even heri-
table rights, when they are either not perfected by {eifin, or when they re-
quire no feifin, as fervitudes, reverfions, patronages, &c. are proper fub-
je&ts of aflignation. Aflignations are, either of debts, as bonds; and thefe
are completed by intimation: or of moveable goods; which fometimes,
though improperly, get the name of difpofitions, and are completed by an
inftrument of pofleflion. The granter of the aflignation is called #he ce-
dent, becaufe it is he who cedes or parts with his right in favour of the af-
fignee. The receiver or aflignee is fometimes called in our law-ftyle, as he
was alfo by the Roman, cefonary, becaufe the right is ceded in his favour.
If the aflignee makes over his right to a third perfon, the deed is called a
tranflation 5 and if that third perfon conveys it back to the cedent, it is cal-
led a retroceffion. ,

2. It would feem, that by our ancient law all obligations were intran{-
miflible, from a notion that no creditor could compel his debtor, contrary
to the precife terms of his obligation, to become debtor to another, where
the obligation did not exprefsly bear fo affignees.  And it was perhaps up-
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on this ground, -that by the old ftyle of aflignations, which is fometimes
continued to this day, the aflignee was made mandatary and procurator
rem fuam; which mandate impowered him to fue for, recover, and dif-
charge the obligation, as the creditor him{elf could have done: but our la-
ter cuftoms have confidered aflignations, not barely as mandates, but as
conveyances, by which the property of the fubje affigned is, without a-
ny fuch claufe, fully vefted in the aflignee; and the general rule is, that
whoever is in the right of any fubjec, though it fhould not bear to affig-
nees, may at pleafure convey it to another, except where he is barred, ei-
ther by the nature of the fubjec, or by immemorial cuftom. The chief of
thofe exceptions may be thortly mentioned: Firfl, Some rights, not only
natural, as conjugal, or parental, but conventional, are fo conftituted as to
be incapable of proper tranfmiflion; ex. gr. rights of liferent; for of thefe
nothing can be afligned but the profits during the life of the granter, fupr.
b.2.t.9. §41. 2dly, Certain rights are, in refpect to the ufes for which
they are granted, incapable of tranfmiflion ; as alimentary rights, which
are given for the perfonal fubfiftence or alimony of the grantec. 3dly, O-
ther rights are {o perfonal to the creditor, from the delectus perfone, or choice
made of him by tﬁe granter, that they cannot be transferred by him to an-
other, without fpecial powers given for that purpofe by him from whom
he himfelf derives right; as the right of an office, of a leafe, &c. Lafly,
There is a {pecial kind of rights, which, though the proprictor hath full
power over them, are not prefumed to be conveyed, unlefs they be parti-
cularly {pecified in the aflignation ; - as paraphernal goods, which are fo
peculiarly the wife’s property, thata general aflignation by her to her huf-
band, of all the moveable eftate which did then or thould afterwards be-
long to her, was adjudged not to include the paraphernalia, Dec. 1733,
Paton. ' o :

3. Though no heritable right is perfected by the delivery of the charter
or difpofition conveying it, till it be followed by feifin ; yet in perfonal
rights the doctrine of the Roman law obtains with us, that property is ful-
ly transferred by the will of the proprietor, joined with the delivery of the
right affigned. But becaufe a deed of conveyance, while it continues un-
der the power of the granter, may be cancelled at his pleafure, therefore no
conveyance can be effectual to the grantee, unlefs the deed conveying be
delivered to him, as well as the right conveyed, Harc. 113. And, as a
confequence of this, one who had fold a fubje, but retained in his own
hands the conveyance granted by himfelf, in fecurity of the price, was pre-
ferred to the creditors of the buyer upon the fubje@ fold, Neww Co/l. ii. 133.
As debtors, who are not prefumed to know that their debt has been made
over to a third party, cannot, by the conveyance, be put iz mala fide to pay
to the original creditor, it was thought neceflary that the affignation fhould
be intimated or notified to the debtor, to let him know that he muft make
payment, not to the firft creditor, but to his affignee. But though this
feems to have given the firft rife to intimations, it is certain, that, by in-
veterate cuftom, intimation made under form of inflrement by the affig-
nee or his procurator to the debtor, or at leaft fome notification which the
law accounts equivalent to it, is an eflential requifite, not only for inter-
pelling the debtor from making payment to his firft creditor, but for co:
pleting the conveyance, Fan. 22. 1663, Wallace ; Dirl. 3. tlence, though
an aflignation not intimated be valid againft the granter, who cannot que-~
ftion his own deed ; yetif, before intimation of a firft aflignment, the ce-
dent fhall grant a fecond to a different aflignee, the fecond, if it be intima-
ted before the firft, will be preferred to the firft. On this ground alfo, an
aflignee cannot plead compenfation upon the debt afligned, if the concourfe
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ceafed before the aflignment was completed by intimation, Nov. 1733,
Barbam, And, in like manner, if an aflignation be not intimated by the
aflignee during the life of the cedent, any creditor of the cedent, who, up-
on his death, fhall confirm the debt afligned before the aflignment be inti-
mated, fhall be preferred to fuch aflignee, Kames, 87. Nor is any altera-
tion made in this point by 169o, ¢. 26. declaring fpecial aflignations, tho’
not intimated during the granter’s life, to be valid titles, on which the af-
fignee may fue or defend, without the neceflity of confirmation: for that
ftatute referves entire the rules of preference formerly eftablithed in com-
petitions among the creditors of the deceafed.

4. Though inumation by the aflignee to the debtor be neceflary towards
the completing of affignations, a formal intimation attefted by a notary is
not always precifely required. It is true, that where any proper folemnity
is eftablifhed for perfecting a right, equipollents are not to be admitted,
Jupr. b. 1. ¢. 1. § 54.5 as in the cafe of feudal rights, in which no equivalent
can fupply the want of a feifin. Intimation therefore of a conveyance by a
notorial inftrument is not a folemnity in this acceptation of the term. All
that the law requires is, either the intervention of fome public officer, as a
notary, to intimate the affignation to the debtor, or fome other notice,
which implies intimation as ftrongly as a notorial inftrument. Thus, fir/,
An ac&tion brought by the aflignee, or a charge on letters of horning, or a
citation upon any diligence ufed by him againft the debtor, has been uni-
formly fuftained to fupply the place of intimation; becaufe in any of
thefe inftances, the publication of the conveyance is {till more folemn than
in the cafe of a notorial inftrument; for they are judicial acts, expofing the
conveyance of the right in favour of the purfuer to the eye of the judge as
well as of the debtor. Thus alfo, 2d/y, The debtor’s promife of payment
to the aflignee, upon the aflignee’s thewing him the conveyance, whether
the promife be made by a miflive, or other proper writing, fupplies the
want of a formal inftrument, Fan. 22. 1630, ; becaufe it 1s in effe@
a corroboration by the debtor of the original debt in favour of the aflignee,
to which the cedent’s confent is held as interpofed, by his having made a
conveyance thereof to him. And as a debtor might fafely make payment
to the affignee, when he demands it with the aflignation in his hands; fo he
may ratify the debt, by a deed corroborating the firft obligation in the af-
fignee's favour; {ee Kames, Rem. Dec. 124. Nay, a verbal promife of pay-
ment by the debtor to the aflignee, upon a communing, ferves for an in-~
timation ; but no verbal promife is accounted equivalent to an intimation,
unlefs it has proceeded on a communing, Dalr. 179.

5. Payment of intereft made by the debtor to the aflignee is equivalent
to intimation ; for the aflignee, by his receiving intereft, is truly in the
a&ual pofleflion of the debt, in virtue of his conveyance; and all rights not
feudal may be completed by the acquirer’s entering into the natural pof-
{eflion. But the debtor’s private knowledge of the aflignation is not fuf~
tained as intimation; fince that imports neither publication nor pofleffion
on the part of the aflignee. This doérine is however confined to the cafe
where there is a competition of creditors: for where there is no creditor in
the field, and the fole queftion is between the aflignee and the debtor, the
debtor’s private knowledge of the conveyance is a fuflicient interpellation
to him, and puts him i mala fide to make payment to the cedent, Fount.
Feb, 16. 1703, Leith. If pofleflion by an aflignee completes his right, it
follows, that the aflignation of a leafe, or of the rents of an eftate, is per-
fected without the neceflity of intimation, as foon as pofleflion is attained
by the affignee: and, on the other hand, an aflignation of rents, or, as it
is commonly called, mails and dities, though it thould be intimated to the

) tenant,
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tenant, is not valid in a competition with creditors, if the aflignes hath
{uffered the granter to continue in poffeflion; for all rights of moveable
fubjeéts that are granted retenta poffeffione, where the granter continues to
hold the pofleflion, are prefumed to be collufive for the granter’s own be-
hoof, and only intended as a cover againft juft creditors. It may be here
obferved, that an aflignation of the rents, creates merely a perfonal right to
the aflignee againft the pofleflor, or againft perfonal creditors, but confers
no real right in the lands, Dec. 13. 1628, Huntly : for the cedent continues
proprietor of the lands, notwithftanding the aflignation granted by him of
the rents; and as he transfers his property to a purchafer by a fale of the
lands, the purchafer from him muft, in the chara@er of proprietor, be
preferable in a competition with aflignations of rent, or other perfonal
rights of that fort, which fall upon the cedent’s being divefted of the pro-
perty. Where there are many obligants, whether joint debtors, or prin-
cipals and cautioners, intimation made to any one is fufficient for comple-
ting the conveyance : but fuch intimation is not effe¢tual for interpelling
thofe to whom no intimation was made, from making payment to the ce-
dent; and therefore aflignees ought in prudence to make intimation to all
of them, St. 4.3.¢ 1. §10. In debts due by a corporation, or a trading
company, it would be often extremely difficult, if not impracticable, to
difcover all its members, and the places of their refidence; fo that if there
was a neceflity to intimate to all of them, there could be no fecurity in the
purchafing of thares in any joint ftock: wherefore in pracice the intima-
tion of an aflignation of a debt due by an hofpital, made to no other but
the treafurer, was admitted as a proper intimation, Fan. 1739, Cred. of Le~
them ; and an intimation to two clerks, who were alfo the managers of a
trading company, a minute of which was regularly entered into their
books, was adjudged to have the effet of fully divefting the cedent, Tinw.
Nov. 19. 1755, Watfon of Muirboufe contra Murdoch, &rc.

6. There are fundry kinds of aflignations which need not be intimated :
Firft, Tran{miflions or indorfations of bills of exchange; becaufe as the
different parties to commercial tranfactions refide in different countries,
their conveyances muft not be fettered with forms introduced by the laws
of particular ftates, but ought to be governed by the jus gentium, and the
cuftom of trading nations. Inland bills, though the parties to thefe are
not foreigners, have by cuftom all the privileges of bills of exchange, and
confequently require no intimation to complete their tranfiniflion. 247,
Bank-notes, or bank-bills, which the law confiders as cath or ready morey,
are fully transferred to the poffeffor by the bare delivery of them; for be-
ing payable to the bearer, their property muft pafs with the poffefiion.
And even where one offers a proof, that a particular note bad been his pro-
perty, and was taken from him either by {tealth or violence ; though pay-
ment may be refufed to him who was guilty of the theft or robbery, yet
the note, the moment it is out of his hands, is no longer afieCted with any
witium reale, but muft be paid to the bearer, without regard to the claim of
the former proprietor, Fale. 1. 64. 3 Kames, Rem. Dec. 103.; which arifes hoth
from the nature of bank-notes, and from the plain intention of the law authe-
rifing banks. This feems alfo to have been the cafe of bonds taken blank in the
creditor’s name, while fuch bonds were authorifed by law ; for they were in
effect payable to the bearer. Yet the delivery of the bond by the eriginal cre-
ditor to another was confidered by our fupreme court as an aflignation, which
confequently required intimation to complete it, Harc. 260. This judge-
ment, though hardly reconcileable with the obvious notion of blank beonds,
was thought neceffary for checking the frequent frauds committed by the
pofleflors of them to clude the payment of their lawful debts.  3dly, Af-

fignations
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fignations of affignable reverfions (i. e. according to the common opinion,
of reverfions granted to heirs and affignees) need not be intimated, but
muft be recorded in the regifter of reverfions, which is appointed for that
very end, to publifh to all the lieges what reverfions affet any land-eftate,
and who ftand in the right of them, Dec. 5. 1665, Beg. But the recording
of the conveyance of a moveable bond in a regifter does not fupply the
want of intimation ; becaufe the records are not intended to ferve for pu-
blication, in the cafe of perfonal rights, but barely for fafe cuftody, or as
a warrant for diligence. Hence, inhibition ufed by the aflignee againft the
cedent, though the letters of inhibition be regiftered, has not the effe@® of
interpelling the debtor from making payment to the perfon inhibited ; for
as that diligence is directed againft the cedent, not againft the debtor, the
debtor is not bound to know of it; and the regifter of inhibitions is not in-
tended for a method of putting debtors iz mala fide to pay to the original
creditor, March 14. 1626, L. Wefleraw. 4thly, A right of lands not per-
feGed by {feifin, need not, or rather cannot be intimated, the nature of the
right not admitting of it; for an intimation muft be made to the debtor:
but in rights of land, though not completed by infeftment, the lands are
properly debtor, and not any perfon, Dec. 8. 1710, Rule. For the tranf-
mifiion of this laft kind of rights, wid. fupr. b.2. t. 7. § 26.

7. Laftly, No legal or judicial aflignation need be intimated, fuch as ad-
judication or marriage; for that fort derives force from the law itfelf, and
{o carries the full right of the fubje@s thereby conveyed, without the inter-
pofition of any legal {folemnities, St. &. 3. 2. 1. § 13. 14. Hence a decree of
adjudication, though the adjudger had negleGted to take feifin upon it for
many years, was, without any intimation, preferred to an arreftment,
Feb. 23. 1671, Lo. Fuftice-Clerk. But though legal aflignations veft the af-
fignees with the full right of the fubjects thereby conveyed, yet as debtors
have no accefs to know of them, without fome notification, they cannot,
till that period, interpel the debtor from making payment to the original
creditor. Hence a debtor to a woman by a moveable bond, is i bona fide to
pay to her, even after her marriage, until it be intimated to him: and in like
manner a debtor to one by an heritable bound is iz bona fide to make payment
to the original creditor, notwithftanding its being adjudged by a third per-
fon, till he be properly certified of the decree of adjudication. Though the
legal conveyance by marriage requires no intimation, yet an aflignation
granted by a woman to a third party before her marriage, even without in-
timation, is preferable upon the fubje afligned to the right which the huf-
band acquired by the marriage, Gosf. Dec. 6. 1673, Robertfon ; becaufe the
hufband is, by the marriage, liable in payment of the moveable debts con-
tracted by the wife previoufly to it; and fince the aflignation granted by
the woman before her marriage implies warrandice againit her, that obliga-
tion of warranty is truly a moveable debt due by her to the affignee, with
which the right the hufband had acquired by the marriage is burdened ; fo
that the hufband cannot plead upon his legal aflignation in prejudice of that
warrandice.

8. Affignations, when properly perfected, carry to the aflignee all rights
which corroborate or ftrengthen the right conveyed, and all diligences
which have proceeded upon it, though thofe corroborative rights fhould
not be fpecially mentioned in the conveyance, Feb. 3. 1676, Cultie. As
they are procuratories i rem fuam, they intitle the aflignee to profecute his
right in the fame ftate in which it was made over to him by the cedent.
Hence the aflignee may ufe diligence on the debt afligned to him, either
in his own name, or in that of the cedent, while he is alive: but where
diligence is once begun in the cedent’s name, it cannot be executed in the

Vor. II. 6 L aflignee’s ;
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affignee’s 5 for the meflenger, who is barely the hand employed in the exe-
cution, and fo not a proper judge in the import of tranf{miflions, is limited
in his execution to the warrant contained in the letters of diligence: the
court of feflion therefore, on report of the clerks to the fignet, that it was
not ufual for an aflignee to charge or arreft, upon a horning raifed at the fuit -
of the cedent, declared fuch arreftment null, Falc.i. June 11. 1745, Steuart *.
In a right conveyed fimply in truft, all queftions relating to the extent of
the truftee’s powers depend on the nature and purpofes of the truft. If
the truftee cannot properly difcharge his truft, without having ample
powers over the fubject intrufted, he may grant feu-charters, remove te-
nants, receive the rent, and difpofe of the farm-grain, to merchants, and
in fine exercife every power, except that of alienation, which is not to be
prefumed in any cafe, and requires a fpecial claufe. But if the truft be
created for one purpofe only, which does not require fo extenfive powers,
ex. gr. for adjudging a debror’s eftate ; then the truftee’s powers, though not
exprefsly limited, extend no farther than is neceflary for the {pecial purpofe of
the truft. It is for this reafon that by the ftyle of thofe rights the truftee is
not, as in the common cafe, made accountable for intromiflions, but is taken
bound, merely to diveft himfelf, after the adjudication is led, of the truft,
and of the diligence ufed upon it, in favour of the cedent. The right of a
{ubje@®, when made over by a debtor to his creditor, is granted either iz
Jolutum, that is, in fatisfaGtion of his debt, or barely in fecurity of it. In
the firft cafe, which iz dubio is not to be prefumed, the former debtor’s ob-
ligation is extinguifhed by novation, explained above, . 4. § 22.; and the
creditor, in place thereof, accepts of the debtor in the bond afligned for his
debtor, and takes upon him the full hazard of making the fubjet conveyed
effetual. 'When the afflignation by the debtor is fimply in fecurity, he ftill
continues bound ; and the creditor, for whofe fecurity it is granted, is in-
titled to hold that corroborative right in his hands, till fatisfaction be made
to him by his debtor of the debt for which the fecurity was given, though
at the fame time he is not obliged to ufe any diligence for recovering the
fum or fubject conveyed.

9. As all exceptions competent to a debtor may be proved by the oath of
the creditor, a debt, though afligned to a third party, may be extinguifhed
by the oath of the cedent, before the aflignation be intimated ; becaufe the
cedent continues creditor till intimation ; and as he may in that chara@er
extinguifh the debt by figning an acquittance to the debtor, he may alfo
extinguifh it by his oath, acknowledging that he hath received payment,
Feb. 15. 1662, L. Pitfoddels. But no exception againft the debt, of com-
penfation, or even of payment, when it is to be proved by the oath of the
cedent, can affe&t the aflignee after the aflignation is intimated ; becaufe the
cedent, being fully divefted of the debt by the intimated aflignation, hath
no longer any intereft in it; and confequently the aflignee cannot after-
wards be hurt by his oath, more than he can be by the oath of any third
party whatever.

10. Two cafes muft however be excepted from this laft rule. Firf?, The
oath of the cedent is good againft the aflignee, even after intimation, if the
{ubjeé conveyed hath been rendered litigious before intimation, ex. gr. by
an a&ion brought by the debtor againit the cedent, June 20. 1673, Sosizer-
wel. But the fubjet is not rendered litigious, barely by a citation given by
the debtor to the cedent, which hath not been brought the length of an ac-
tion, Fan. 21. 1709, Houflon. 2dly, As the aflignee is, after intimation, truly
creditor, the debtor may refer to his oath, whether the aflignation was gra-
tuitous, or in truft for the cedent, Fume 16. 1665, Wright ; and if he ac-
knowledge either of the two, the cedent’s oath will prove againft him, as

* The fame judgement was given, Dec. 7. 1760, Fogo and Gallrway contra Scot and Oliver.
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if there had been no aflignation ; becaufe no creditor can, by a deed grant-'
ed without a valuable confideration, put his debtor in a worfe cafe than he
was before, {0 as to deprive him of any method of proof formerly compe-
tent to him. If the aflignation be in part onerous, and in part gratuitous,
the oath of the cedent will be received againft the aflignee in fo far as it is
gratuitous, Feb. 25. 1679, Steel; Harc.258. All defences competent to a
debtor in a moveable debt againft the original creditor, which he can
prove otherwife than by his oath, continue relevant againft even an one-
rous aflignee, whether thofe defences arife from a feparate backbond grant-
ed by the creditor at conftituting the debt, or from other grounds, Fan. 14.
1663, Scot ; becaufe no aflignee can be in a better condition than his ce-
dent; wutitur jure aultoris ; for the affignment gives him the right merely
as it ftood in the cedent or original creditor. And this do@rine extends alfo
to mutual contra&s, in which the aflignees are fubjeéted to all the burdens
which affected the right while it was vefted in the cedent, not only where
the mutual obligations are inferted in the contrad itfelf, (for thefe the af~
fignee cannot be ignorant of), but even where they are partly formed by
a feparate backbond, if it fhall appear by witnefles, that the contract and
backbond have a relation to, and are mutual caufes of one another, St.
b.1.t 10§ 16. Itis otherwife in the tranfmiffion of feudal rights: for
there the difponee refts upon the faith of the records ; and fo may difregard
all rights granted by his author, upon which infeftment has not been ta-
ken before that which hath proceeded on his own difpofition. The que-
ftion, How far, in contracts whereof the foundation is laid in fraud, a pur-
chafer bona fide will be fecure ? may be folved by a fimilar reafoning. Pur-
chafers of real rights rely on the faith of the records, and the fubjec of their
purchafe is the moft valuable of all thofe which fall under the confideration
of law, for which reafon the legiflature hath, for their fecurity, enacted by
ipecial ftatute, 1621, c. 18. that they fhall not be affeCted by the fraud of
their authors, if they themfelves have not been participes fraudis. There
was alfo a neceflity for extending the fame do@rine to purchafers of move-
able fubjects, and to onerous indorfees in bills, to give a free courfe to com-
merce ; but in bonds, or other perfonal obligations or contraéts, the aflig-
nee is neither {ecure by ftatute, nor by the neceflity of the cafe; and there-
fore he falls under the general rule, Affignatus utitur jure auctoris; he is no
more than procurator in rem fuam, and therefore muft be in the fame cafe
with the cedent ; {o that all exceptions founded upon any declaration or
deed of the cedent, whether arifing from his obligation or deli&, are good
againft the aflignee, St. b. 4. t. 40. § 21.5 New Qoll. i. 152.

11. This title may be concluded with obferving, that conveyances, not
only of rights of land, but of perfonal obligations, may be neceffary on the
part of the creditor ; for where-ever a creditor receives payment from one
who is not the proper debtor, but who has right of relief competent to him
againft the debtor, he who pays is from equity intitled to demand an aflig-
nation from the creditor of cvery feparate fecurity which he hath in his
perfon for the debt, that he may thereby work his relief the more effetually
againft the principal debtor; fee Feb. 1735, Garden, obferved in Dift. 1.
227.; infomuch that if the conveyance be rendered impraicable by the
fault of the creditor, who has perhaps through negligence loft the grounds
of debt, he alone muft fuffer the confequences, and not the cautioner,
whofe condition ought not to be rendered worfe through the omiffion of
another. But if fuch aflignation tends to hurt the granter, equity inter-
pofes on the other part with this rule, Thatno creditor can be compelled to
aflign a right to his own prejudice. Hence, though a creditor who -has
. got a pledge from his debtor in fecurity of his debt, may be forced to tran{~
mit
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mit his right of pledge to the cautioner, upon payment made by him of the
debt ; yet if the creditor hath the fame individual fubjet impignorated to
him in fecurity alfo of another debt, in which the cautioner is not bound,
equity will not compel him to transfer it, and thereby run the hazard of
lofing the other debt, unlefs the cautioner fhall likewife pay off that debt
for which he did not interpofe his credit. The doétrine of neceflary aflig-
nations, in the cafe of rights of land, hath been explained, fupr. b. 2. £. 12.
§ 66.

T I T. VI.
Of Arreftments and Poindings.

T YErRsoNaL obligations, though conftituted according to the forms of
EJ law, may be rendered ineflectual to the creditor, either in whole or in
part, by the debtor’s inability to pay or perform, and by the preference
of other creditors upon the debtor’s funds. In the competition of perfonal
creditors, where no diligence has been ufed by any of them, they are all
preferred par:i paffu, without regard to the dates of their obligations or
grounds of debt.” And though the court of feflion did, by the more ancient
practice, prefer widows for the fums of money or moveables fettled on
them by their marriage-contracs, before other perfonal creditors, from fa-
vour and compaffion, Feb. 8. 1662, Craufurd; yet by a folemn decifion,
Fount. Feb. 17. 1688, Keith, the preference of perfonal creditors, even where
widows were-competing, was fettled according to the common rules of law,
without privilege. The praice fince has been conformable to that deci-
fion, Dalr. 100. 110. It is therefore the priority of the diligence ufed upon
the debt, and not of the debt itfelf, which alone intitles the creditor to a
preference before: others who have not ufed fo timely diligence. The dili-
gence competent to creditors againft their debtor’s heritable eftate has been
explained fupr. b. 2. t. 11. & 12.  Where his eftate is moveable, the creditor
may either arreft or poind.

2. The term arrefiment denotes fometimes the fecuring of a criminal’s per-
fon, till he undergo trial, or give bail, 1487, ¢. 99. At other times it is
ufed to cxprefs the order of a judge, injoining two or more competing par-
ties not to intermeddle with the fubje¢t in difpute till the event of a pro-
cefs. But when it is confidered as a diligence competent to a creditor, it
may be defined, The command of a judge, by which he who is debtor in a
moveable obligation to the arrefter’s debtor is prohibited to make payment
of his debt, or perform his obligation, till the debt due to the arrefter who
ufes the diligence be paid or fecured. The arrefter’s debtor is ufually cal-
led the common debtor, becaufe where there is a number of competing cre-
ditors, he is debtor to all of them. He in whofe hands the diligence is u-
fed is ftyled the arrefice.

3. Arreftment may be ufed by the authority, either of the court of fef-
fion, or of an inferior judge. Where it is laid on by the authority of the
feflion, it proceeds, either, fir/f, on a warrant contained in letters of horn-
ing ; for all hornings, whether grounded on regiftered obligations, or on
more formal decrees, contain an order to the meffenger to arreft all the
debtor’s moveable goods in default of payment within the time limited in
the letters : or, 2diy, Arreftment proceeds upon fpecial letters; which the
creditor, if his ground of debt be liquid, may obtain upon exhibiting it
to the court, though not regiftered ; or, if the debt due to him be not yet

conftituted or afcertained by any fentence, he may raife a fummons againft
his
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his debtor for payment ; which fummons, after it is executed againft the
debtor, is confidered as a begun action, and confequently is a proper ground
for obtaining fpecial letters of arreftment. This laft fort is ftyled arreft-
ment on a dependence, or on a depending action—The warrants which iffue
from inferior courts for arrefting get the name of precepts; and they are
- commonly executed by the officers of the court from whence they iflue.
Thefe precepts cannot be executed againft the arreftee without the bounds
of the inferior judge’s territory, though the common debtor thould have his
refidence within 1it, Dec. §. 1671, Millar 5 for execution is an act of jurifdic-
tion. Upon a fimilar ground, no creditor can, by an arreftment ferved
edi@ally at the market-crofs of Edinburgh, and pier and fhore of Leith, effec-
tually attach his debtor’s effects which are lodged in a foreign country,
Fuly 26. 1733, Coutts, obferved in Dict. i. p. 330.; becaufe the perfon in
whofe pofleflion fuch goods are lodged, is not fubject to the jurifdiction of
any court of Scotland.

4. Arreftment is moft commonly ufed in the hands of him who is debt-
or to the arrefler’s debtor in any bond or obligation. If that perfon be in-
capable of managing his own affairs, either through nonage or natural in-
firmity, ex. gr. a pupil or an idiot, arreftment muft be ufed in the hands
of his tutors or curators, as his legal adminiftrators. If he be a minor paft
pupillarity, it may be ufed in the hands, either of the minor himfelf, or of
his curators, Harc. g2. Yet the curators, who are by law intrufted with
the management of the minor’s eftate, and with the payment of his debts,
appear to be the moft proper arreftees. If the debtor to the common debtor
be major, and have committed the general management of his affairs to o-
thers, either on account of abfence, or from any other caufe, arfeftment may
be ufed in the hands of his commiffioners: but where itislaid onin the hands,
not of the debtor to the common debtor, but of his factor, or fteward, or
truftee, whofe powers are limited to the receiving and difpofing of the rents
of a particular land-eftate, fuch arreftment hath been adjudged improper ;
becaufe though the arreftee may be debtor to his conftituent or trufter, he
is not debtor to the common debtor, New Coll. 1. 44. Such arreftment how-
ever feems as proper as that ufed againft commiflioners, fubje& to the fol-
lowing reftritions. Furff, The conftituent himfelf cannot be affe¢ted by the
prohibition contained in the arreftment, becaufe it was neither directed to
him, nor to his general adminiftrator. 24ly, Such arreftment cannot hinder
the faQor from clearing accounts with his conftituent, and paying him the
whole balances : it imports barely an injun&ion to him as fa&or, not to.
make payment to the arrefter’s debtor. 3dly, The conftituent muft be made
a party to the a&tion of forthcoming, anfr. § 16.; otherwife his whole rents
may, without his knowledge, be recovered from his factor; for debts which
are perhaps not juftly due, Fan. 18. 1709, Donaldfon. Arreftment may
be ufed in the hands of the purchafer of an eftate upon which the common
debtor is a creditor, becaufe the purchafer 1s truly debtor by his purchafe
to the creditors : and indeed if the eftate be fold at the fuit of an apparent
heir, the purchafer is the only proper arreftee ; for the apparent heir, who
is fuppofed not to have fubjeéted himfelf to his anceftor’s debt, is in no
fenfe debtor to the common debtor, Tinw. Nov. 27. 1753, Cred. of Bonjed-
burgh.

’ E Arreftment ufed by a creditor in the hands of his own debtor, did,
by our former decifions, fubje¢t thofe who had dona fide purchafed the
goods arrefted from the arreftee, to reftore them to the arrefter. Stair, tho’
he cenfures thofe judgements, inclines to think, 4. 3. ¢ 1. § 25. that ar-
reftment ufed in the debror’s hands ought to have the effe¢t of fubje@ing
the debtor, who fhall afterwards difpofe of the goods arrefted, to the pains
of breach of arreftment: but Steuart’s opinion, An/. v. drrefiment, {feems
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better founded, that as that diligence is intended merely for a reftraint on
third parties who are debtors to the arrefter’s debtor, the only legal method
of affe@ing moveable goods in the debtor’s own pofleflion is by poinding ;
and that confequently arreftment in the debtor’s own hands is an inhabile
and improper diligence. Arreftment may be ufed in the hands, not only
of private perfons, but of corporations: but as corporations have no natu-
ral perfon of their own, to reprefent the whole body-corporate, the direc~
tors have an implied power, though there fhould be no fpecial provifion in
the grant for that purpofe, to appoint an officer, in whofe name the corpo-
ration may {ue or be fued ; and arreftment ufed in the hands, either of that
officer, or of the directors themfelves, is effectual, Fan. 10. 1739, Cred. of
Menzies. Arreftment was found to have been improperly ufed in the hands
of a mere depofitary ; becaufe the proper method for recovering fubjects
depofited, is by an a&ion of exhibition, not by the diligence of arrettment,
Dec. 1726, Famiefon, obferved in Dick i. p. 56. But Dy a later decifion, New
Coll. ii. 256. arreftment ufed in the hands of one to whom the common
debtor had committed the cuftody of his goods was fuftained. Arreftment
cannot be effe@ually ufed in the hands of him to whom the goods arrefted
are configned, before he has attained the natural and actwal pofleflion of
them, New Coll. ii. 166.; far lefs can that diligence be ufed in the hands of
one who cannot in any fenfe be confidered as a cuftodier or a poffeflor; for
which fee Jan. 19. 1733, Hunter, obferved in Dii?. i. p. 56.

6. All moveable goods belonging to the common debtor, in the poflef~
fion of third perfons, and all moveable debts due to him, whether pure or
conditional, and the arrears of rent or intereft growing from heritable fub=
jecs, are arreftable. Nay, every claim competent upon moveables, though
its validity or extent may depend on the iffue of a fuit, as it is tran{miffible
by voluntary aflignation, may alfo be affected by the arreftment of credi-
tors. As moveable debts alone were the proper fubject of arreftment, no
creditor could, by our old law, arreft a perfonal bond due to his debtor, if
it contained a claufe of intereft, becaufe that claufe made it heritable: and
this rule continued, even after the a& 1661, c¢. 32.; for though that aét al-
tered the nature of bonds bearing intereft from heritable to moveable, it
was only in the point of fucceflion. But becaufe the leading of apprifings
on fuch bonds was attended with a confiderable expence, all obligations,
though bearing claufes both of intereft and infeftment, are declared ar-
reftable, where feifin has not actually followed upon them, by 1661, c. §1.
copied after 1644, ¢. 41. In confequence of this ac, the arrefter of an
heritable bond which had even been perfected by feifin, was preferred to
an adjudger of the fame fubject, in regard the fcifin was not regiftered,
Dalr. 74.; becaufe a feifin not regiftered is null as to third parties. But
this ftatute 1661 is confined to bonds, contradts, and other perfonal obli-
gations ; and fo does not extend to adjudications, wadfets, or difpofitions of
heritage, which are not fo properly debts as rights of land, Feb. 22. 1666,
Lockhart. Whether a wadfet {fum configned upon an order of redemption
be arreftable by a creditor of the wadfetter, {ee above, 4.2. 2 8. §23.

7. There are fome fubjects, which, though they be moveable, cannot be
arrefted : Firft, Bills; for thefe being confidered as bags of money, which
pafs from hand to hand, cannot be affe@ed with any burden in the perfon
of the poffeflor. 2dly, Sums deftined by the granter for a {pecial purpofe,
cannot, by arreftment, or any other diligence, be inverted, contrary to the
granter's intention, to any other ufe, fan. 15. 1674, Baifle. Upon this
ground, alimentary rights, granted for the perfonal fubfiftence of the
grantee, are not arreftable, fome, 109.; but the palt intereft due upon an
alimentary debt may be arrefted by him at whofe expence the alimony was
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fupplied: No perfon can referve any part of his effes to himfelf for his
alimony, {o as to withdraw it from the diligence of his creditors; but a
debtor may lawfully exchange one alimentary {fubje& belonging to himfelf,
for another of equal value, fo as that fubject which is furrogated in the
place of the firft thall not be arreftable more than the firft; for the credi-
tors are not thereby put in a worfe condition than before; Servants fees
are of an alimentary nature, being given that they may maintain them-
felves in a condition fuitable to their fervice; and {o cannot be arrefted, ex-
cept as to the furplus fee, over and above what is neceflary for their per-
fonal ufe, Fuly 9. 1668, Bogg. The King’s penfions are not arreftable, be-
caufe they are alimentary, St 4.2.2 5.§18.; b.3.¢ 1. §37. Thefe are
either annexed to offices; 1n which cafe the grantee is confidered as the
King’s fervant employed in a particular ftation, (and, on this foundation,
the court of feflion have, by feveral aéts of federunt, Fume 11. 1613, pre-
ferved in Spottyfw. Pract. p. 228. and Feb. 27. 1662, declared their own
falaries not arreftable) ; or if the penfion be merely gratuitous, it is prefumed
to have been granted by the fovereign, from a perfonal regard to, and for the
maintenance of the grantee. And indeed all falaries annexed to offices,
in fo far as they amount to no more than a reafonable allowance for the de-
cent fupport of thofe who are named to them, though they be granted, not
by the King, but by fubjects, whether communities or private donors,
ought on the fame ground to be accounted alimentary.

8. Neither are future debts affe¢ted by arreftment; thatis, debts not due
by the arreftee till after the time of ferving him with the diligence. It is
true, that inhibition, which is a diligence againft heritage correfponding with
the arreftment of moveables, aftects the eftate afterwards acquired by the per-
fon inhibited, as well as that which belonged to him at publithing the inhibi-
tion. But this arifes from the different ftyles of the two diligences. Letters
of inhibition carry a tract of future time; and {o include both adguzfita and
adquirenda; whereas the warrant to arreft is confined precifely to fuch debrts
as thall be due at the time of ufing the diligence. This diftin&ion hath
been probably eftablithed to preferve the free courfe of trade in moveables,
which would be greatly imbarraffed if debts not yet exifting might be at-
tached by the diligence of creditors. The only method therefore of affe@-
ing debts due after arreftment is by laying on a new arreftment, which
may be done on the firlt warrant. Claims depending on the event of a fuit
are not, in the judgement of law, future debts; for the fentence of the judge
admitting the claim, when it is pronounced, draws back to the period at
which the debt became firft due; fee Fale.i. Dec. 19. 1744, Wardrop., ‘The
fame do@rine holds in conditional debts, in which the condition, after it
exifts, hath a retrofpect to the date of the ground of debt.

g. In the arreftment of debts which carry a yearly profit to the creditor,
it is the paft and current rents, or intereft only, which can be affeted by
that diligence; all that falls due afterwards is accounted future debt. By
current rent is underftood that debt which has begun to run from the term
preceding the arreftment, but which cannot be demanded from the debtor
till next term, ub: dies ceffit, lLicet nondum wenerit. An arreftment,; for in-
ftance, ufed before the term of Whitfunday in the hands of a tenant, not
only affects the paft rent due to the landlord, but that which does not be-~
come payable till the Whitfunday next enfuing the arreftment : for though
that rent cannot be exacted till Whitfunday, its term is current, as the law-
yers exprefs it, becaufe it has begun to run from the preceding term, and
therefore is accounted a prefent debt. But though the diligence of arreft-
ment be valid with regard to the current rents, yet the full execution of it
muft be fufpended; fo that no forthcoming can be purfued upon it, till

the
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the debt become aCtually demandable. Though in annuities due to wi-
dows, there is truly no current term, dies nec cedit nec wenit till the next
term; becaufe the queftion, whether any annuity thall fall due to her after
the laft term ? depends on her furviving the next, &.2. ¢ 9. § 64.; yet ar-
reftment before the term, ufed by a widow's creditor, was, from the fa-
vour indulged to the creditors of liferenters, fuftained to carry the annui-
ty that became due and payable at the term next after the arreftment,
where the widow actually furvived that term, Fount. Fan. 31. 1705, Corfe. *
In obligations of this fort, the effects of the arreftment are more or
lefs limited, according to the different nature of the obligation. If the ob-
ligation itfelf which conftitutes the debt be arreftable, ex. gr. a Bond of
borrowed money, or even an heritable bond not perfected by feifin, the
whole of it is carried by the arreftment; becaufe in that cafe the full jus de-
bits is affeCted, not only the paft intereft due on the bond, but the princi-
pal fum, and the whole intereft that may afterwards fall due tll payment,
as an acceflory of the bond itfelf. But where the obligation which creates
the debt is not arreftable, ex. gr. a difpofition of lands, or an heritable
bond completed by {eifin, it is only the intereft on the bond or difpofition,
that had either fallen due, or was current, at the time of the arreftment,
that can be affeCted with the diligence; for the future interefts are account-
ed a debt not yet exifting, and {o cannot be carried by it. This do&rine
holds alfo in the arreftment of rights not falling under the jus mariti, tho’
they thould be moveable in the article of fucceflion. Thus the arreftment
of a moveable bond-due to a wife, laid on for a debt due by the hufband,
carries only the paft and current intereft ; becaufe no more falls under the
jus mariti; for the bond itfelf belongs to the wife, whofe property cannot
be carried off by the creditors of the hufband, Jan. 19. 1739, Cred. of
Clunes, obferved in Dict. 1. p. §5. ‘

10. All debts in which a debtor is perfonally bound, are grounds upon
which the creditor may arreft his moveable eftate. Stair indeed affirms,
that no creditor in a debt properly heritable, can ufe arreftment againft his
debtor, &. 3. 2. 1. §27.; becaufe there ought'to be an analogy between the
nature of debts arreftable, and of thofe on which arreftment may proceed.
But, by the fame reafoning, inhibition, becaufe it ftrikes only againft he-
ritable fubjects, ought not to be ufed but by creditors in ‘heritable debts;
whereas it is a rule, grounded not only on law, but on the higheft equity,
that a creditor, whatever may be the nature of the debt due to him, ought
to have accefs to fecure it, by affecting every right belonging to his debtor,
whether heritable or moveable. This do&rine feems neverthelefs to be ta-
ken for granted in two later decifions, Fount. Jan. 18. 1695, Frafer ; Fune
17. 1712, Ker. But thefe judgements are grounded upon an erroneous fup-
pofition, that the a¢t 1661, ¢. 51. prohibits arreftment to proceed on heri-
table debts ; whereas the words of the a&, arreflable at the inflance of any
creditor, appear, on the contrary, to authorife fuch arreftments. It muit
however be allowed, that where a bond contains no perfonal obligation on
the granter, as in the cafe of heritable bonds conceived after the old form,
there the lands are accounted the only debtor; and confequently the credi-
tor, though he may ufe all diligence on his ground of debt, proper to af-
fect thefe lands, has no right to arreft the goods of the granter of the bond,
who is not the primary debtor. Arreftment cannot, in the common cafe,
proceed on a debt, whereof the term of payment is not yet come ; for it
1s prefumable, that the debtor has got the term of payment poftponed,
from a view that he may, in the intermediate time, have the free admini-
{tration of his whole eftate, and thereby raife a fund fufficient for the pay-
ment of his debts. But if the debtor be wergens ad inopiam, declining in

* See New Coll. iii. 36.
his



erskines large volume_combined.QXD_institute of the Iaw%)ﬂmm 14:18 Page 511

Tit. VI Of Arreftments and Poindings. 509

his circumftances, it were hard to tie up the hands of a lawful creditor
from ufing diligence for his own fecurity, while his debtor is {quandering
his funds, or while others are carrying them off by diligence; Fuly 17. 1678,
Lo. Pitmedden; Kames, 106. Where one has a ground of credit, not for a
fum of money, but for the performance of a fa&, or where he has a de-
pending action, merely declaratory, without any conclufion of payment;
fuch claims are not proper grounds for arreftment, Dalr.33.; Feb.26.1712,
Rofs. ,

11. Arreftment being a ftep of diligence; renders the fubject litigious, {o
foon as it is ufed, before it be perfected by forthcoming, in the manner to
be foon explained; and therefore, according to the received rule i rebus
htigiofis, b.2.t. 11, §7. and b. 2. ¢. 12. § 16. it cannot be excluded, either
by the pofterior voluntary deeds of the debtor; or by the legal diligence of
creditors, unlefs the ufer of the begun diligence hath been i mora, or be-
come negligent in profecuting it, St. &. 3. ¢ 1. §42.5 b.4.2.35. §6. Ar-
reftment, in {o far as it is prohibitory, is perfonal to the arreftee, in whofe
hands the diligence was ufed; for his heir, againft whom the prohibition
was not directed, and who is prefumed ignorant of the arreftment ufed a-
gainft his anceftor, is i bona fide to pay to his creditor till he alfo be pro-
perly interpelled. Stair, 4. 3. ¢ 1. § 26. and Mackenzie; § 6. 4. ¢. {feem to
affirm, that arreftment contains nothing more than this prohibition ; and,
confequently, that it has no effet whatever after the death of the arreftee.
But this opinion, though received univerfally as the law of Scotland for a
long courfe of time, feems to have been ill founded: for arreftment, by
rendering the fubject arrefted litigious, has been admitted by all our wri-
ters, and by Stair himfelf, 4. 3. ¢ 1. § 36. 42. to lay a mexus upon that

- fubje®, which intitles the arrefter to a fubfequent aGtion, by which he may
appropriate it to himfelf. - Arreftment therefore, by our prefent practice,
continues to affet the fubjeét after the death of the arreftee, {0 as to be the
ground of an action of forthcoming againft his heir, while it remains
medio; and hence, fuch arreftment, being prior in date, is preferable to
one ufed after the arreftee’s death in the hands of his heir, Home, 110.
On a like principle, the diligence of arreftment fubfifts after the death of
the common debtor, in the fame manner that the diligence of poinding the
ground does; and confequently; an arrefter before the debtor’s death, is
preferable to one who, after his death, hath confirmed the debt arrefted, as
executor-creditor to the decedfed, Fan. 20. 1681, Riddel; Harc. 94. g5.
Far lefs is arreftment loft by the death of the creditor-arrefter: for where
one ufes diligence, he does it not only for himfelf, but for thofe who are to
fucceed in the right of the debt; and as the right of a debt goes to fuccef-
fors, though they be not exprefled, the right to a diligence for fecuring
that debt, muft, as an acceflory; go alfo to fucceflors.

12. Arreftment may be loofed, and of courfe the prohibition upon the
arreftee taken off, on the common debtor’s giving {écurity for the payment
to the arrefter of the fums arrefted, if they fhall be adjudged to belong to
him. This loofing upon fecurity may be demanded, in every cafe where
the arreftment does not proceed, either on 4 formal or on a judicial decree,
declaring a debt to be due by the common debtor to the arrefter, Gosf.
Dec: 19. 1673, Hume 5 or at leaft upon the regiftration of the arrefter’s
ground of debt, which the law as to the article of diligence holds for a de-
cree ; {ee Feb. 7. 1665, Grabam : for till decree, it cannot be known with
certainty, whether any debt be due to the arrefter by him whom he fues as
the common debtor ; and therefore no incumbrance ought to lie upon his

- effets, if he give fecurity to make them forthcoming to the arrefter in
cafe a debt {hall appear to be due to him. But arreftments, if they be
grounded, either upon formal decrees, or on regiftered obligations, cannot
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be loofed on caution ; becaufe where a creditor’s ground of debt is confti-
tuted by the fentence of a judge, the debtor can have no pretence to de-
mand a loofing, fince he ought to make payment, which will effeGtually
difcharge the arreftment. Sundry arreftments, even upon decree, may be
loofed upon caution. Firfl, Thofe where the term of payment of the debt
due to the arrefter is not yet come, or where the condition of the debt has
not yet exifted ; for a debtor ought to have full power over his effects till
he be brought under a prefent obligation to pay. 2dly, An arreftment, when
it is founded on 2 mutual contra&, though regiftered, may be loofed upon
fecurity ; becaufe debts due by contra& are generally illiquid, depending
on articles to be fulfilled binc inde, the performance of which cannot appear
by the contra@ itfelf, Harc. 88.3 July 31. 1705, Macfarlane. 3dly, Arreft-
ment ufed by a creditor whofe deeree is either fufpended, or turned into a
libel, may be loofed upon caution ; for till the fufpenfion be difcufled, or
the aé&ion concluded, 1t remains doubtful whether the fum be due, Fune 30.
1675, Murray; Nov. 20. 1675, Warden. But arreftment ufed before fuf-
penfion of the decree cannot be loofed upon fecurity, Fuly 7. 1733, Martin.
Arreftment cannot be loofed, except upon cenfignation, where the only
ground of fufpenfion is double diftrefs, unlefs it be accompanied with an
a&tion of multiple-poinding, that both the creditor and arrefter may be cal-
led, A¢t Sed. Feb. 1. 1677.

13. Anciently letters of loofing arreftment contained a warrant to the
meflenger, to receive the fecurity that fhould be offered by the common
debtor; and on the meflenger’s reporting, that fufficient fecurity was given,
the arreftment was loofed, which he was direGted to intimate immediately
to the creditor : but as the judging of the fufficiency of the fecurity was
thought too great a truft to be repofed in meflengers, all bonds of cau~
tion in the loofing of arreftments are now received by the clerk of the bills,
and recorded in the books of feffion, 1617, ¢. 17. And fince the date of
this a@, the form of intimating the loofing to the arrefter is gone gradually
into difufe, Dalr. 84.; New Coll. 1. 83. The loofing of an arreftment has
this effe@, that the arreftee may fafely pay the debt due by him te the com-
mon debtor who hath loofed the arreftment, Fume 21. 1626, Lo. Balmermo :
for the loofing, as its name imports, takes off that tie or nexuzs which was
laid on the fubjet arrefted ; and the cautioner is fubftituted in place of the
arreftment for the arrefter’s fecurity. Yet the arrefter may, while the fub-
je& continues in the arreftee’s hands, fue him to make it forthcoming, not-
withftanding the loofing, Feb. 7. 1665, Grabam. »

14. If the arreftee fhall, in contempt of the diligence, pay or deliver the
fum or {ubjet arrefted to the common debtor, he may not enly be fub-
jected to penalties upon a criminal trial, of which afterwards ; but he may,
upon a civil a&tion, be condemned to pay the whole debt a fecond time to
the arrefter, together with his full expences, and a fum to be modified by
the judge in name of damage, 1581, ¢. 118. This doétrine holds alfo in
the cafe of arreftments ferved againft the arreftee, only at his dwelling-
houfe, though in fac the execution fhould not have been notified to him ;
for the admitting pretences of ignorance might evacuate the lawful dili-
gence of creditors. Nay an officer of the army, in whofc hands, while he
was abroad in the King’s fervice, an edictal arreftment was ufed at the mar-
ket-crofs of Edinburgh, and pier and thore of Leith, having made payment
to his creditor after the date of the arreftment, was found liable in fecond
paymernt to the arrefter, upon this medium, That the arrefter had done all
in his power to notify his diligence, Fount. July 22. 1701, and Dec. 16.
1703, Blackwood.

15. As an arreftment is only an inchoated or begun diligence, which of
itfelf gives no preference, an action muft, in order to perfect it, be brought

’ by
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by the arrefter againft the arreftee, to make the fums or other fubje&s ar-
refted forthcoming, concluding, that the arreftee may be decreed to pay to
the purfuer the debt, or deliver him the goods belonging to the common
debtor, which he ftood poflefled of at the time of the arreftment. This ac-
tion was, by our older practice, competent only to the court of feflion, or
to that inferior judge by whefe warrant the arreftment was laid on ; be-
caufe it was thought, that inferior courts, whofe jurifdition was confined
within their own territory, could not pronounce fentence on the warrant
of any other judge: but Stair juftly obferves, &. 3. t. 1. § 24. that a war-
rant to arreft, if granted by a competent judge, muft be accounted to flow
from the fovereign, from whom all our judges derive their authority, by
the {fame reafon, that a decree given forth by one inferior judge is a ground
of action againft a defender condemned in payment before any other com-
petent court, in whofe territory he fhall afterwards take up his refidence ;
and our practice has favoured this opinion, Fune 23. 1710, Dalrymple.
__16. In this action of forthcoming, the purfuer muft make it appear, firf,
That a debt is truly due by the defender, the arreftee, to the common debt-
or; for if none be due, there is no fubject to be made forthcoming to the
arreftee. If the debt arrefted has been conftituted by writing, the purfuer
may, by an incident diligence, recover the ground of it from the com-
mon debtor, or other pofleflor ; and if he cannot prove the debt by wri-
ting, he muft refer it to the oath of the arreftee: but though that oath
be negative, that he owes nothing to the common debtor, it cannot hurt
the common debter in any action he may afterwards bring for pay-
‘ment, fince the oath was not given on his reference. As the arrefter af-
feéts by his diligence the fubje arrefted, tamtum et tale as it ftood in his
debtor; with all its burdens, therefore if the arreftee, whofe condition
ought net to be made worfe by the diligence of creditors, has any juft
defence againft the debt, whether of payment; compenfation; &c. which
would be relevant againft the common debtor, the fame defence ought to
ftand good againft the arrefter, who has no claim but in the common debt-~
or’s right ; infomuch that though the debt fhould be conftituted by wri-
ting, the arreftee may refer his defence to the common debtor’s oath, which
will be effe¢tual againft the arrefter, unlefs the common debtor has been
bankrupt when he made oath; Feb. 20. 1711, Horn; Kames, 62. It is o-
therwife in intimated affignations, where the oath of the cedent does not
hurt the onerous ailignee. 'The reafons of the difference may be, firf, that
arreftment dogs not diveft the common debtor of the property of the fub=~
ject arrefted, as an intimated aflignation divefts the cedent; but merely
lays an imbargo upon it. 24ly, An aflignee purchafes the debt, not fingly
on the faith of the cedent, but he relies alfo on the written grounds of
debt conveyed and delivered to him ; whereas an arrefter ufes his diligence
"at a venture upon all debts which he has any ground to think are due to
his debtor, and therefore the oath of the common debtor ought to be as ef-
fectual to the arreftee in a queftion with the arrefter, as it would be in a
queftion with the common debtor himfelf. 3d/y, The purfuer of the forth-
coming mufl eftablifh and conftitute the debt due to himfelf by the com-
mon debtor, and afcertain its precife extent ; for the purfuer can be no far-
ther intitled to the fubjet arrefted, than to the amount of the debt due to
him by the common debtor. Upon this account the common debtor muft
be made a party to the action, that he may have an opportunity of offering
defences againft the debt alledged due by himfelf, which muft, if relevant,
and proved, prevent fentence in the forthcoming. The arreftee may in this
adtion objed, that the arreftment, on which the forthcoming is grounded,
is null ; for a nullity in the diligence muft alfo invalidate any action which
proceeds on it.  But he cannot plead, that the debt due by his creditor, the
common
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common debtor, to the arrefter, is paid ; feecing he has no intereft in ma-
king that plea: the common debtor is the fole perfon that can have benefit
by it, and therefore it is competent to him alore to plead it, Dec. 21. 1621,
Hamzlton.

17. Where the {ubjet arrefted is a fum of money, that fum is by the de-
cree of forthcoming direted to be paid to the purfuer towards fatisfying
his debt ; but where it is a certain corpus, or confifts in goods, the judge, in
place of decrecing the arreftee to deliver the goods themfelves to the pur-
fuer, pronounces fentence, ordaining them to be put up to a public fale, and
the price to be delivered to him, Nov. 12. 1680, Stevenfons. This fentence |
does of itfelf eftablith in the purfuer a right to the fubject arrefted, and ex-
cludes all co-creditors from poinding it afterwards, Feb. 17. 1735, Muir-
bead. The decree of forthcoming, therefore, whatever the nature of the
fubje arrefted may be, is truly a judicial affignation to the arrefter of that
fubje&, even before the fentence is carried into execution.

18. The following rules of preference are obferved in pracice, in the
competition of arrefters among themfelves. As in all competitions of per-
fonal creditors the preference 1s determined by the date of the diligence u~
{ed on the ground of debt, o in the cafe of {feveral arreftments the firlt in
date is preferred, and that though the difference be of hours enly, provided
the precife hours be marked in the executions, and there be fuch a diftance
of time between the two, that it cannot be miftaken which was the firft,
St. b. 4. t. 35. § 7.+ but this point is feldom trufted to the teftimony of
witnefles, Fune 28. 1705, Sutty ¥, Since arreftment is only a ftep of dili-
gence, which muft be perfected by a decree of forthcoming ; therefore if
a prior arrefter thall negle¢t to profecute his diligence for fuch a time as
may reafonably infer the abandoning of it, he lofes that preference which
it was in his power to have obtained for himfelf; and a pofterior arrefter,
who hath obtained the firft decree of forthcoming, will be preferred. But
as the relinquifhing of diligence is not eafily prefumed, the diftance of a-
bove two years between the firft arreftment and the decree of forthcoming
was conftrued not to infer fuch a mora as to intitle a pofterior arrefter, who
had obtained the firft decree of forthcoming, to a preference, Fan. 1724, Nairn.
By our older practice, he who arrefted on a decree was preferable to him who
arrefted on a dependence, and an arrefter after the term of payment, to an
arrefter before it, St. b. 3. t. 1. § 46.5 Mack. § 7. b. t. But thefe rules do
not appear founded in the nature of the diligence ; for arreftments, whether
on a dependence or on a decree, or whether laid on for debts not yet due, or
for debts already due, are all of the fame kind, and lay an equal foundation
for the arrefter’s preference. If indeed an arrefter upon a dependence fhall
not have got his debt counftituted by decree, when the preference is to be
determined between him and the other arrefters whofe debts are conftituted,
thofe other arrefters muft be preferred to him from the nature of the debt
itfelf : for one who has not yet made it appear that any fum is truly due
to him, can claim no preference ; and in the fame manner, if the term of
payment of a debt on which arreftment has been ufed, be not yet come
at the time of the competition in the forthcoming, the creditor in that cafe
can have no preference’; nay, he could not obtain a forthcoming, though
there were no competition, becaufe no creditor is intitled to payment till
the term of his payment be come: but where the dependence is clofed by
a decree, or where the term of payment of the debt is paft, before the iffue
of the competition, there the arreftments are, by the prefent practice, pre-
ferred according to the priority of the feveral dates, without any regard to

* In a competition between two arreftments, whereof one was certified in the execution to
have been laid on between the hours of fix and feven, and the other between feven and eight,
the Lords preferred the former 5. Fean Cameron contra Thomas Bofwell, February 28. 1772,

the
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the condition of the debts at the time of ufing the diligence, June 14. 1710;
"Brodie ; Kames, 100. Sundry regulations were eftablithed with regard to
arreftments and poindings by a temporary a& of federunt, Aug. 10. 1754 ;
but as the term of that act is now elapfed, without being prorogated, it
may fuflice to refer the reader to the ac itfelf.

19. The order of preference in the competition of arreftments with affig-
nations may be comprifed under the three following rules. Firf, An aflig-
nation granted by the common debtor, and intimated before arreftment;
is preferable to the arreftment. Nothing can be arrefted but what belongs
to the arrefter’s debtor at the time of the arreftment. An intimated aflig-
nation fully divefts the cedent of the property of the fubje@ afligned: of
courfe it cannot afterwards be attached as his property by the diligence of
his creditors. 2dly, Where the aflignation is granted by the common debt-
or before arreftment, but not intimated till after it, the arrefter is preferred
to the aflignee; becaufe the arreftment renders the fubje@ arrefted litigious,
after which that fubje& cannot be affe@ted by any voluntary deed of the
debtor, either granted after the arreftment, or not completed till after it
and as no aflignation can be complete before intimation, intimation is ac-
counted part of that voluntary deed. From thefe two rules a third arifes,
That where the intimation is of even date with the arreftment, without ex-
prefling the {everal hours in which they were made or ufed, they are to be
preferred pari paffu ; for fince it is uncertain which of the two is prior, the
matter cannot be otherwife extricated. - In the cafe of commiflions of bank-
ruptey in England, iffued by the Chancellor, afignees are named by him for
receiving the bankrupt’s effects in truft for his creditors, after which no
creditor can ufe any diligence that will affect the right of the legal affignees.
Queftions of competition have been once and again moved, betwixt the
bankrupt’s creditors who had arrefted fuch of the bonds due to their debt-
ors as were granted by perfons then refiding in Scotland, according to the
directions of the law of Scotland, and thefe aflignees. Where the bonds
arrefted were drawn after the Englifh form, and made payable in England,
the court of {feflion, confidering them as Englifh debts, fituated in fome
manner in that country, and fubje@ to the jurifdiétion of the courts of
England, found they were properly vefted in the legal affignees, fo that they
could not be affected by any pofterior diligence, and upon that ground pre-
ferred the aflignees to the arrefters, New Coll. 1. 133. But the arrefters of
debts payable in Scotland, and due by perfons refiding there, were prefer-
red to the legal affignees. Thofe confidered as Scottifh debts were found
not to fall under the commiffion of bankruptcy, which cannot have effect
beyond the jurifdiction of the court of chancery, New Goll. ii. 179.- It
may be obferved, before finithing the do&rine of arreftments, that the ex-
preflion of arrefling of goods is made ufe of to denote their actual {eizure in
aft 1672, c. 5. which makes it lawful for the magiftrates of reyal boroughs
to arreft fuch goods as cannot be bought or fold but by freemen of royal
boroughs, if they fhall be found in the pofleflion of unfreemen without the
bounds of the borough, and to get them declared efcheat by any lawful ju-
dicature. Thefe words are {0 explained as to mean no more, than that the
magiftrates may apply to the proper judge for a warrant to feize the goods,
in order to their being efcheated, New Coll. i. 189. No prohibited goods,
therefore, that are not actually {eized in the hands of unfreemen, are li-
able to confifcation.

20. Poinding is that diligence by which the property of the debtor’s
moveable fubjects is transterred direcly to the creditor who ufes the dili-
gence. It has been long known in our law; and the defcription given of

it in Q. Attach. c. 49. differs but little from our prefent pracice. Poind-
Vou. IL 60 ing
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ing may be divided into real and perfonal.— Real poinding, which is to be
explained . 4. t. 1. § 11. proceeds on thofe debts which are debita fund,
and fo affe@s the ground of the lands poinded; for which reafon it gets
the name of poinding of the ground.— Perfonal poinding is ufed by creditors
in perfonal obligations. It pafled anciently on brieves of diftrefs or com-
pulfion, which were writs iffuing from the chancery, directed to the the-
riff, or other judge-ordinary, to judge in the debt recited in the brief; and
the decree pronounced in confequence of that brief was the warrant of
poinding, Hif. Law-traits, App. N° 6.; though Stair, &. 3. £. 2. §13.
feems to underftand, by the brief of diftrefs, not the writ which founded
the a&ion, but the decree proceeding upon the writ. Perfonal poinding
may proceed, either on letters iffuing from the fignet of the feflion; and in-
deed letters of horning for payment of debt have ufually contained a warrant
for poinding fince 1661, ¢.29.; or on the decrees of inferior judges, to the ex-
tracts of which, a precept of poinding is always fubjoined. In the laft cafe
the diligence can have no effe@ beyond the territory of the judge who pro-
nounces fentence, and is commonly executed by the proper officers of the in-
ferior court. But when poinding proceeds on letters from the fignet, it may
be ufed, not only in execution of the decrees of the fupreme court, from
whence the letters iffue, but of thofe of inferior courts. It reaches to the
debtor’s goods in whatever part of the kingdom they may lie; and’can be
executed by meflengers only.

21. No perfonal poinding can be carried into execution till the debtor be
firft charged to pay or perform, and the days of the charge be expired,
under the pains of {puilzie, by 166g, ¢. 4. This ftatute was enacted to
put a ftop to a former rigorous practice, of poinding the goods of debtors,
without giving them the leaft notice that their bond, or other ground of
debt, was regiftered, by which: perfons of entire credit were frequently af-
fronted. Poindings againft vaflals for the arrears of feu-duty are exprefsly
excepted from the a&. But the exception is improper; for the act itfelf is
confined to perfonal poinding; and therefore no poinding of the ground
fell under it, though there had been no exception.: As all creditors had,
before this a&, a right, by the common law, to poind without any pre-
vious charge, that right could not but be competent to landlords ; who, it
appears by 1469, ¢. 35. might have poinded their tenants for the payment
of their rent immediately after it fell due, except where the terms of pay-
ment were the feafts of Whitfunday or Martinmas. And, agreeably to this
¢uftom, feveral decifions are quoted by Balf. p. 398. c. g. 10. fuftaining poind-
ings againft tenants, where the arrears were liquidated by the fentence of
the baron-bailie, without the leaft mention of the neceflity of a previous
charge. This ancient right is ftill referved entire to the landlord by the a-
forefaid a& 1669, c. 4. from the prefumption, that a landlord will not,
without the moft urgent neceflity, break his tenant’s credit, and lay his
own grounds wafte. And, in confequence of this refervation, barons may,
by the prefent law, poind their tenants for the arrears of rent fixed by de-
cree, not only without an antecedent charge, but even inffanter after pro-
nouncing the decree, without waiting the expiration of the days, which
are ordinarily indulged to debtors when a charge is given them upon a de-
cree, Home, 5. A debtor’s goods may be poinded by one creditor though
they have been arrefted before by another; for arreftment being but an im-
perfet diligence, leaves the right of the fubject {till in the debtor, and fo
cannot hinder a creditor from ufing a more perfect kind of diligence, which
may have the effe@ of carrying the property of the goods directly to him-
felf.

22. Growing corns may be poinded; for they are truly moveable: and

: their
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their prices and quantities are as capable of being fixed before their fepara-
tion from the ground as after it, Fount. June 1§. 1709, Ballantyne. And
as they may be attached by diligence; it-was found, that a fale of them
fairly made by a perfon infolvent to certain creditors who were ready to
poind, transferred the property, exclufive of other creditors who had ne-
_gle&ed to ufe the proper diligence debito tempore, New Coll. ii. 154. It is an
obvious principle of equity, that no creditor has a right to poind any goods
but thofe which belong to his debtor. Our ancient ufage, which, contrary to
this rule, authorifed the poinding of the goods of tenants for the debts due
by their landlord, was in part corre&ted by 1469, ¢. 37. which confined
fuch poindings to the amount of the rent due by the tenant to the landlord,
Jupr. b.2. £.8. §33.; and now of a long time no poinding has been ufed
againft a tenant, even to the leaft extent, for a perfonal debt due by his
landlord. The only method competent to a landlord’s creditor for affeét-
ing the rent due by his debtor’s tenant, is by arreftment in common form.
By the Roman law, £ 7.8. C. Que res pign. obl. no plough-flaves, plough-
oxen, or inftruments of tillage, could be fubjected to any right by which
creditors might carry them off, left the culture of lands thould fuffer.
This law is, with fome reftritions, made ours, by 1503, ¢. 8. which pro-
hibits all officers of the law to poind horfes, oxen, and other goods per-
taining to the plough, at the time of labouring the ground, either where the
debtor hath other moveables that may be poinded, or where he has lands
that may be apprifed. But the laft part of this a&, relating to the appri-
fing of lands, has been long in difufe; and now plough-goods may be
poinded where the debtor hath no moveables, though he have lands, Fount.
Dec. 7. 1692, Turner: By the time of labouring mentioned in this a& is
underftood, that time in which the tenant whofe goods are to be poinded,
is tilling the ground : for the law was enaéted, that tenants, by being
ftripped of the inftruments of tillage, might not be brought under the ne-
ceflity of letting their farms lie wafte; which reafon ceafeth, as to the te~
nant whofe tillage is finifhed, though his feafon of ploughing may have
been earlier than that of his neighbours, Now. 22. 1628, Watfon. For the
fame reafon, a debtor’s plough-goods cannot be poinded, if his own
ploughing be not over, though that of the neighbouring tenants be fi-
nithed. But this exemption does not reach to the cafe where the tillage for
immediate fowing is finifhed, though the tenant fhould be continuing to
plow for fummer fallow, Fune 20. 1712, drnot. The poinding of plough-
goods in contravention of this act, if as many of the other goods of the
debtor as are fuflicient for the debt be expofed to the meflenger’s view, in-
fers a fpuilzie: but if the meflenger has been to blame only in not making
a thorough fearch for moveables, the debtor is intitled to reftitution only,

Fount. Fuly 20. 170%, Lawfon. 1f a meflenger in his fearch find fome.
~ moveables, but not enough for clearing off the debt, he may lawfully pro=-
ceed in the execution of the poinding, March 1684, Goodfire, cited in Dict.
i1, p. 94.— This exemption from poinding was, by an old decifion, Balf.
. 400. ¢. 20. extended by analogy to the bucket and wand of a falt-pan,
which can at no time be poinded if the debtor has fufliciency of other
poindable goods.

23. In the execution of poinding, the debtor’s goods muft be twice
valued or apprifed ; firft on the ground of the lands where they were
firft laid hold on, either by the ftated appretiators or birleymen of thofe
lands, if the debtor fhall demand it; or otherwife, by appretiators named
for that purpofe, and {fworn by the meflenger or other officer who executes
the poinding. After this it behoved the meffenger, by our former practice,
to carry the goods to the market-crofs of the county-town, or other {epa-
rate jurifdi®ion; and if they could not conveniently be driven or removed,

famples
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famples or parcels of them muft have been carried thither, and there valued
a fecond time by the ftated appretiators of that jurifdiction; and in default
of them, by perfons named and fworn by the meflengers. But now, by
the late jurifdiction-act, 20° Geo. II. they may be carried to the market-crofs
of that royal borough, or borough of barony, or even of that borough of
regality, though this jurifdiction be now abolifhed, that lies next to the place
where the poinding was begun. This is declared to be as fufficient as if the
goods had been carried to the market-crofs of the county-town. This
double apprifement was introduced, that if the goods fhould happen to be
eftimated too low by the firft appretiation, the debtor might have a chance
of getting the miftake rectified by a fecond valuation; for which reafon,
the birleymen in the two valuations muit be different perfons, and the
peinding muit proceed againft the debtor according to the fecond apprife=
ment, Falc. ii. 244. — In the following cafes, however, poinding requires
only a fingle apprifement. Firff, That which is ufed by minifters for reco-
vering their ftipend is declared valid, if the goods be apprifed on the ground
of the lands where they were feized by the meflenger, 1663, ¢. 21. This
privilege is, in the opinion of fome writers, extended in favour of univerfi-
ties, {chools, and hofpitals, by 1696, ¢. 14. contrary to the words of the
ftatute, which reftrict the extenfion to the particulars there exprefsly men-
tioned. 2dly, It appears to have been an ancient cuftom, that poinding by
a baron for his rent might proceed upon one apprifement, either on the
lands where the goods were firft apprehended, or upon any other accu-
{ftomed place of poinding within the barony; Balf. p. g0. ¢. 10. 'This privi=
lege has been, by our later decifions, adjudged to belong {till to barons, in
poinding for arrears of rent, as far down as Dec. 1735, Macqueen ; and is
juftly extended by Stair, b. 4. . 47. § 30. to all poindings proceeding on
baron-decrees, whatever the ground of debt may be; fince no baron can
give his officer a power of carrying a debtor’s goods through the territory
of another judge to the next county-town. '

24. After the meflenger hath made public intimation of the apprifed
value of the goods by three Oyefles, he muft require~the debtor to make
payment of his debt, including the intereft and expences. If the debtor
{hall offer payment to the creditor, or, in his abfence, to his lawful attor-
ney; or if, upon their refufing to accept of payment, he fhall confign the
debt in the hands of the judge-ordinary, or his clerk ; the goods muft be
left with the debtor, and the meflenger muft make mention of this config~
nation in the execution of poinding. If no offer be made of payment
or confignation, the meflenger ought to adjudge the goods to the creditor
at the apprifed values, and deliver them over to him ; which adjudication
and delivery vefts the creditor with the full right of them, and completes
the diligence. The meflenger ought alfo to deliver to the debtor, after the
poinding is completed, a copy of the warrant and its executions, contain-
ing a full note of the apprifed values, as a voucher to the debtor, that his
debt is fatisfied, in whole or in part, by the goods poinded.

25. Corn is fometimes poinded {fymbolically, by rips, or parcels, which
are drawn from the ftacks; and this fort of poinding is effeGtual to credi-
tors, when proceeded in regularly, fo that the ufer of it is preferable to
another creditor who fhall confummate a poinding before him, by getting
the grain legally apprifed, and its quantity afcertained, Fount. Dec. 22,
1698, Cathcart; June 1727, Macwobirter ; becaufe it is the fentence of the
meilenger, adjudging the fubject poinded to the creditor, which transfers
the property. Butif a creditor poinding in this way, by rips, take pof-
feflion of the corns before their price be legally fixed by a fworn apprifer,
and the quantities fettled, either by fworn threfhers, cafters, and meafu-

rers,
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rers, or at leaft by the tenants from whom the creditors received them,
March 11. 1707, Erfkine, he will be liable in a {puilzie. If the debtor’s
goods be within lockfaft doors, to which the meflenger employed in exe-
cuting the diligence cannot get eafy accefs, he ought to return an execu-
tion, fetting forth that fat ; on which a new precept will be direGted of
courfe for making open doors : but if the meflenger fhall, before obtaining
this fecond precept, attempt to break up any lockfaft place, he may be law-
fully refifted. If the meflenger be poffefled of letters of caption directed a-
gainft the debtor, he may lawfully force open lockfaft places ; becaufe let-
ters of caption by their ufual ftyle contain a warrant to make open doors,
in cafe accefs fhall be refufed. Poinding, though it be fometimes account-
ed the fentence of a meflenger, is truly the execution of that decree on
which the diligence proceeds. Though letters of caption, which is a dili-
gence merely perfonal, may be executed at any time of the day or night;
yet where the execution imports the transference either of property or of
pofleflion, it muft be gone about between fun and fun, Fount. Nov. 10. 1703,
Gordon.  This rigour however is fomewhat abated in poinding, which, if
begun before funfet, is {uftained, provided it be finifhed before the going
off of day-light, Feb. 11. 1675, Douglas. The meflenger employed in the
poinding, who is intitled to the fheriff-fee for executing his office, fupr.b. 1.
t. 4. § 38. may, without decree, referve it to himfelf out of the value of
the goods poinded ; and this ought to be exprefled in his execution.

26. As the property of moveables is prefumed from the pofleflion of
them, a creditor may poind all the moveables in his debtor’s poffeflion :
nor will the debtor’s allegation, even upon oath, that the goods to be
poinded belonged to another, ftay the diligence. If a third party fhall, be-
fore the poindihg be completed, offer to make oath that the goods are his;
the meflenger, who is vefted with a judicative authority in this matter, is
authorifed to take his oath, and put {pecial interrogatories to him, in or-
der to difcover in whom the property is truly vefted; and if, by the claim-
ant’s anfwers, it {hall appear to him, that the claim is patched up and col-
lufive, he may proceed in the poinding, St. b. 4. t. 30. § 6.5 b. 4. ¢. 47. § 26.
It might be naturally concluded, that fince the meflenger has legal autho-
rity to judge whether a claimant’s oath proves his collufion with the debt-
or, he ought to be vefted with the fame full authority in an article of no
higher difquifition, viz. Whether a written conveyance of the goods to be
poinded, granted by the debtor to a third party retenta poffeffione, be collu~
five? By the general opinion of our writers, however, {upported by feve-
ral decifions, the meflenger, where a claimant appears, fupported by the
title of a written conveyance, hath no cognifance of the validity of
that claim, if the claimant fhall make oath on the verity of it, but muft
leave the poinding unfinifthed, Fount. Fuly 22. 1687, E. Breadalbane. He
ought howéver, in that cafe, to exprefs in his execution the reafons that
prevailed with him to ftop fhort in the diligence.

27. Where a meflenger is obftructed in the execution of a poind-
ing by a claim, let it be ever {fo groundlefs or lame, or is deforced by vio-
lence from completing it, the property of the goods is not transferred to
the ufer of the diligence: for fundry folemnities are by law accounted ne-
ceffary and eflential in poindings, in order to transfer the property: and
confequently fuch imperfet poindings cannot bar any co-creditor upon
whom the violence which occafioned the interruption was not chargeable,
from ufing that diligence. But if the deforcement is imputable to the cre-
ditor, he will be caft in the competition perfinali objectione. Hence, where a
poinding was forcibly ftopped by the poffeflor of the goods, under pretence
that they had been before arrefted in his hands by another, the poinding

Vor. IL 6P was
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was held for completed in a queftion with the prior arrefter, Home, 14.
from a prefumption, that the arrefter, whofe diligence was ufed as an
handle for ftopping the poinding, had been privy to the deforcement. All
who ftop a poinding, whether by violence, or by a claim under a collufive
title, are liable, not only criminally in the pains of deforcement, inf. b. 4.
t. 4. § 32. 33. buteivilly in the value of the goods which might have been
poinded by the creditor, Dalr. 112.5 Fuly 6. 1727, Niven, obferved in
Dict. ii. p. 342.5 fee Edg. June 10. & 23. 1724, Gordon.

28. This title may be concluded with a fhort account of a {pecies of
poinding much differing from common poindings, viz. the poinding of
horfes, cows, or theep, found in fields of corn or grafs, plantations, or o-
ther inclofures, by the proprietor or pofleflor. This poinding does not
transfer property, and was intended merely as a {pur to tenants to keep a
watchful eye over their cattle, and as a compenfation to him whofe corns,
grafs, or plantations, have fuffered by the trefpafs. The pofleffor of the
grounds on which the cattle were feized might, by our moft ancient cuftom,
carry them off brewi manu, without a fentence, to any houfe or field belong-
ing to himfelf, and detain them there for twenty-four hours. If the owner
of the cattle did not, within that time, appear, and make his claim, the
pofleffor might infift te have a value fixed by the ftated apprifers of the ba-
rony, of the damage he had fuffered, comprehending the maintenance' of
the cattle from the time they were feized ; and might retain one or more of
them for himfelf, in proportion to the apprifement, reftoring the reft to the
owner. This right was confirmed by 1686, ¢. 11. appointing winter herd-
ing ; by which the owner of the cattle is fubjected in payment to the party
{uffering, of half a merk toties quoties for each cow, horfe, or theep, befides
the damage done to the corn, grafs, or plantation ; and it 1s declared law-
ful to the pofleffor of the ground to detain the whole, till he be paid of the
faid half-merk for each, and the expence of their maintenance. Though
the a& does not give exprefsly a right of detention for the damage, yet as
that right was competent to the pofleflor by our ufage prier to the a&, it
may be fafely concluded, that that right continues in the poffeffor ; as the
plain intention of the law was, not to weaken, but on the contrary to
ftrengthen the pofleflor’s rights. If he who poinds in this way do not put
the cattle into a poind-fold, or other place where they may have fodder and
water, he is liable in a fpuilzie, Gosf. Feb. 13. 1676, Kid.

T I T. VII.
Of Prefcription.

N treating of the feveral ways of acquiring rights, we delayed explaining
the doétrine of prefcription, becaufeit is alfo a way ot lofing rights or
obligations. Prefcription muft therefore be confidered in this title, under
a double view, not only as a method of extinguithing property, but of cfta-
blifhing it. Both kinds have their effe@ by the courfe of time; but the
one by which property is fecured to us, is called the pojitrve prejeription s
the other, the negative. 'The law of prefcription hath been by many writers
cenfured, as hardly agreeable to the law of nature: and Stair {eems to favour
this opinion, when he fays, &. 2. £. 12. § g. that it is of pofitive inftitution,
and founded on utility rather than on equity. Thus far muft be admitted,
that it is not deducible direétly from natural law, and that it hath received
all its forms from ftatute : but it is alfo certain, that the nature and ends of
fociety
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fociety have made prefcription neceflary ; and that it has been introducedy
after the example of the Romans, into moft nations of Europe, though un-
der different limitations, as beft fuited the genius and conftitution of the
{everal ftates. The great reafons for the law of prefcription are the two fol=
lowing : Firft, For fixing and afcertaining property, Z 1. De ufuc. the im-
provement of which muft have been greatly neglected, and the minds of
pofleflors laid under continual fear and anxiety, if they had been for ever
expofed to the effect of obfolete claims, which perhaps had not been heard of
for a century of years backwards. 2dly, For preventing forgeries, 1617,
¢. 12. which muft have been exceeding frequent, if deeds of the moft an~-
cient dates, though they had never been ufed, fhould have any legal effe
given to them, as the difficulty of difcovering the falfehood at a great di-
ftance of time, and confequently the hopes of impunity, would afford
ftrong temptations to the commiflion of that crime. This policy is not on-
ly profitable to fociety, but moft confiftent with the effential rules of go-
vernment ; for the fupreme magiftrate of every ftate hath an inherent power
to limit the natural rights of his fubjects by proper reftraints, and to punith,
by forfeiture itfelf, the negligence of proprietors, when the great purpofes
of government demand it. Prefcription is therefore grounded on the pro-
prietor’s relinquifhing or abandoning his right ; which the law takes for
granted, or prefumes, from his forbearing to exercife it for the whole term
of prefcription. ,

2. Pofitive prefcription is generally defined by our lawyers, as the Ro«
mans did ufucapion, the acquifition of property by the continued pofleflion
of the acquirer, for fuch a time as is defcribed by the law to be fuflicient
for that purpofe : but it ought rather to have been defined, the eftablithing
or fecuring to the pofleffor his right againft all future challenge ; for both
the Roman law and ours require an antecedent title in the poffeffor, ca-
pable of transferring property : and therefore it may be obferved, that our
ftatute eftablifhing the pofitive prefcription, 1617, ¢. 12. does not once men-
tion the acquifition of property ; but fuppofes the perfon, whofe right is
fecured by that prefcription, to have been formerly the proprietor.

3. The pofitive prefcription was firft introduced into the law of Scotland
by 1617, ¢. 12. which enacts, that whoever thall have poflefled his lands,
annualrents, or other heritages, by himfelf or others, in virtue of infeft-
ments, for the fpace of forty years continually and together, fubfequent to
the dates of the faid infeftments, peaceably and without lawful interrup-
tion, fhall not be troubled or difquicted therein by his Majefty, or any other
pretending right to the fame. Though the a& requires forty years poflef-
fion enfuing the dates of the infeftinents, yet if a precife proof of fuch
pofleflion were required univerfally, no prefcription could be reeeived upon
rights of fo old dates as to exceed the memory of man: if therefore con-
tinued poffeflion fhall be proved as far back as memory can reach, that pof-
{eflion 1s by the prefumption of law carried backwards trom thence to the
date of the right. Under the word beritages are included, wadfets, fith~
ings, and all other {fubjects or rights that can be called heritable ; and all
privileges annexed to heritable fubjeCs, fundo annexa, as patronages, fairs
or markets, &c.; and all fervitudes or other real burdens affeGting lands
belonging to our neighbours, Feb. 10, 1666, Mmift. of N. Leith. Though the
ftatute mentions in general terms feifin, as neceflary to prefcription ; yetrights
admitting no feifin, or which may be perfected without it, if they be heritable,
as tacks, fervitudes, &c. have been by repeated decifions adjudged to fall
under the ftatute, as fubje@s capable of prefcription : for atual {eifin can-
not with propriety be required as a title of prefcription, in rights which
either do not admit {feifin, or are complete without it.  Upon this ground,

a
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a decree of adjudication, even without feifin, has been fuftained as a good
title to acquire a right of tithes by prcfcmptlon, New Coll. ii. 120.: for
though tithes may be, and frequently are, tranfinitted by feifin ; yet they
admit of being completely carried by a perfonal right, ex. gr. when they
have never been eftablifhed in the proper feudal manner by feifin : and con-
fequently a bare adjudication, with pofleflion upon it for forty years, will
give to the adjudger a full right to the tithes, though the decree thould have
been led againft one who had not the leaft fhadow of right to them. Tho’
it would be hard to affirm, that fubjecs incapable of continual poffef~
fion, are alfo incapable of prefcription; yet as the act requires the pof-
feflion to be continual, it may reafonably be doubted, whether a perfon,
even fuppofing him ftanding infeft for forty years in a right of patronage,
without challenge from any other during that whole period, can, in a com-
petition with one claiming under a preferable title after the forty years,
plead the pofitive prefcription, though he thould have exercifed his right by
once prefenting an incumbent upon the only vacancy which happened du-
ring the courfe of the prefcription. A fingle a&t of poffeflion cannot
with any propriety be called continual pofleflion ; and the law of prefcrip-
tion might on good grounds be taxed with iniquity, if a fingle inftance of
negligence in the patron fhould infer the forfeiture of his property, and
transfer it to him who hath without a title prefented an incumbent to the
benefice, though the effe@ of that prefentation fhould laft for a whole courfe
of prefcription ; if, for inftance, the prefentee thould continue incumbent
in the church for full forty years. What number of acts of pofleflion may be
requifite to eftablifh fuch prefcription, is an arbitrary queftion : but this can
hardly admit a doubt, that in a right of patronage conftituted without feifin,
as Is fometimes the cafe, the grancee’s exercife of the right for fuch a time,
and by fuch a number of aéts, as ought by the intendment of the ftatute to
be deemed continued pofleflion, will fecure his right againft all future chal-
lenge, even without feifin, St b. 2. ¢ 12. § 23. The pofleffion muft by the
faid act be held for the forty years without any lawful i interruption ; 7. e
he who is to eftablifh his right by prefcription, muft not only continue to
poflefs during that whole period, but he muft not be difturbed in his pof-
feflion by any ac of interruption, made either by a notorial inftrument or
wvia fact.

4. The ftatute requires, that the pofleffor fhall produce, as his title of
prefcription, a charter of the lands, under which is included every deed of
alienation, whether by difpofition, or even by a bare procuratory of refig-
nation, with the feifin proceeding on it, and dated prev oufiy to the forty
years pofleflion; and where there is no charter or difpofiticn extant, feifins
one or more, ftanding together for forty years, and proceeding on retours
or precepts of Clare conflat.  This hath given rife to a reafonable diftinéion,
obferved in practice, between the prefcription of a fingular fucceffor and
that of an heir. Singular fucceffors muft produce for their title, not only
a feifin, but a charter or difpofition, either in their own perfon, or in that
of their author : but more favour is fhown unto heirs, who potlefs t2rufo uni-
werfali, and who therefore need only produce feifins, one or more, conneéted
together for forty years, without producing the relative charter. If the feifins
them{elves labour under no nullity, and are grounded either on retours or on
precepts of Clare conflat, the prefcription obtains in favour of the heir, tho’ he
ihould not preduce thefe retours or precepts; nay, tho’ they fhould appear to
be informal or defective, Feb. 15. 1671, E. Argyle; Feb. g. 1739, Purdie, ob=
ferved in Dicl. ii. p. 103, And in the fame manner, after prefcription is run
in favour of a fingular fucceflor, the charter and feifin, if they be formal
deeds, will of themfelves fupport the prefcriptien, without the neceflity of

producing
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producing the grounds of the charter; or even though, if extant, they
were reducible upon nullities. And as prefcription cuts off all grounds of
preference, which, if infifted in before the expiration of the forty years,
would have excluded the prefcriber ; a charter, though granted a non domi-
70, by one who himfelf had no right, is a good title of prefcription: fo
that if the title be a fair genuine writing, and proper for the tranfmiffion
of property, the poffeflor 1s, after the years of prefcription, fecure by the
ftatute; which admits no ground of challenge except falfechood, thé length
of time ftanding in the place of all other requifites, 1741, Ged. From this
rule another may be deduced as a corollary, That a pofleflor, after he has
acquired a fubject by the pofitive prefcription, cannot be affeed by the al-
ledged preference of any title in his competitor antecedent to the com-
mencement of the prefcription, more than he can be by the legal defe@s of
that charter, or other title on which his own right of prefcription was
grounded. If he, and his authors, have had fuch poffeflion as the ftatute
requires during the whole courfe of forty years, he is fully fecured againft
all difturbances upon pretence of antecedent titles, though they fhould be
unqueftionably preferable to his own. A right or fubje® may be carried
by prefcription, though it be not exprefled in the prefcriber’s charter, if he
thall have poflefled it for forty years as part and pertinent of anocther {ub-
ject {pecially mentioned init. This obtains, though his competitor thould
have been fpecially infeft in the fubje@ in difpute, unlefs he has alfo taken
care to preferve his right, either by acts of pofleffion, or of interrupticn,
within the years of prefcription, Nov. 27. 1677, Grant; Feb.22. 1711, E.
Lewven, But if the {ubje@ cannot by its nature be accounted a pertinent of
the lands in which he who claims the prefcription is infeft, prefcription
cannot be admitted; an inftance of which has been already given in the
cafe of a bounding charter, fupr. b. 2. t. 6. § 3.

5. Pofleflion muft, by the faid ftatute, be continued through the whole
courfe of prefcription, upon the title of feifins. No part therefore of the
pofleflion of a fingular fucceffor, upon a bare perfonal right; as a charter
or difpofition, can be computed to make up the years cf prefcription. And
this is alfo the cafe of an heir’s pofleflion before he hath completed his ti-
tles by feifin; becaufe fuch pofleffion by the heir is grounded barely on the
right of apparency, and not upon feifins, St. b.2. ¢ 12. §15.; Feb. 15,
1671, E. drgyle. The pofieflion of tenants, adjudgers, wadfetters, life-
renters, and others who have temporary rights on the fubje& derived from
him who claims the prefcription, is, both by the nature of poffeffion,
JSupr. b.2. t. 1. § 22. and by the words of the ad, accounted the pofleflion
of the prefcriber; and fo muft be computed in order to complete the courfe
of prefcription, in a queftion with third parties, Fune 19. 1713, Murray;
Edg. Fuly 28. 1724, E. Marchmont. Though the ftatute requires, in the
cafe of an heir, feifins founded either on retours or on precepts of Clare conflat,
yet a feifin by hafp and ftaple in burgage-tenements is deemed equivalent
to one proceeding on a precept of Clare conflat ; becaufe the bailie, by the
conftant ufage of boroughs, receives heirs upon a fummary cognition of
their propinquity; and if this manner of entry were not accounted fuffi-
cient for prefcription, the act 1617 could be of little ufe in burgage-tene-
ments, Dalr. 65. On the fame ground, a feifin of burgage-tenements,
bearing refignation to have been made in the hands of a bailie, is a good ti-
tle of prefcription; becaufe, by the borough-forms, the refignation and
feifin are contained in one inftrument, without either charter of refignation
or precept of feifin, Dalr. 68.

6. An account hath been given of the titles required in the prefcription
of falmon-fithing, fupr. b. 2. t. 6. § 15.; and in that of fervitudes, 4. 2.

Vou. II. 6 Q_ t 9.

e
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t.9. §3.4. &% 29. In all prefcriptions of the regalia, a charter, even
from a fubjed, is deemed a fufficient title ; becaufe pofleflion for the forty
years, upon the title of fuch charter, creates a prefumptio juris et de jure,
that the right of that fubjet was orlgmally granted by the King, Dec. 2.
1679, Farqubarfon 5 Jan. 13. 1680, Brown; Dec.22. 1731, Yarbat Forty
years pofleflion, without any title in writing, is fufficient to eftablith a
right to a private road through the grounds of a neighbouring proprietor,
Fount, Fuly 17. 1700, L, Bennochy. Real rights of annual preftations, as tilling
the ground, leading manure, &c.; and the cafualties and perquifites of
{heriffs, and other fuch public officers of the law, may be alfo conftituted
by a pofleflion of forty years, without any fpecial claufe in the charter or
grant, March 11. 1634, Sher. of Galloway ; July x1. 1672, E. Callender;
Dec. 27, 1709, Cuningbam. Where one’s pofleflion of heritage may be fup-
ported on two different grounds or titles, the moft ancient of which con-
tains limitations on the pofleflor or his heirs which the latter is free from,
it is lawful for the poflefor to eftablifh his right upon the unlimited title,
and afcribe his pofleflion thereto; which pofleffion, if it is uninterrupted
for forty years together, will intitle him to the benefit of the pofitive pre-
{cription, and fecure h1m and his fucceflors againft any attack from all
{uch deferted infeftments or claims fettering his right, upon which no legal
tep had been taken during that period. By this rule, an eftate which hath
been poflefled for a whole courfe of prefcription under titles defcendible to
heirs of line, becomes an unlimited fee in the pofleffor, difburdened of e-
very limitation formerly conceived in favour of heirs-male, even though
all the heirs who enjoyed the eftate during that period were the heirs-
male as well as heirs of line, Home, 126.; New Coll. i. 59.; for the pof-
feffor is, in the precife terms of the ftatute 1617, fecured from the effe®t
of all prior infeftments. And if the law ftood otherwife, that ftatute of
prefcription could afford little fecurity to purchafers : for though the pro-
prietor had poffefled upon unexceptionable titles for a double courfe of pre-
{cription, ftill, if any burdens or limitations fhould appear in any charter,
dated perhaps fome centuries ago, thefe burdens would, by that doctrine,
continue effcétual to perpetuity, not only againft the heirs, but the fingular

fuccdfors of that proprietor.
There is no ftatute eftablifhing a pofitive prefcription in moveable
wins or fubjes : nor indeed was one neceflary ; for fince. the property of
movcables is prefumed from pofleflion alone, without any title in writing,
the proprietor’s negle(ting for forty years together to claim them, by which
he is cut off from all right of ation for recovering their property, effec-

tually fecures the poﬁ'eﬂor

8. The negative prefcrlptxon may be defined, the lofs or forfeiture of a
right, by the proprietor’s negle@ing to exercife or profecute it during that
whole period which the law hath declared to infer the lofs of it. This kind
of prefcription, by the running of forty years, had been made part of our
law long before the pofitive, by two ftatutes, 1469, ¢. 29.; 1474, ¢. §5.3
which enad, that all creditors by obligation fhall follow forth their right,
and take document upon it within forty years; otherwife that the right
ihall prefcribe.  Thefe acts were at firft {tri¢tly interpreted, and confined
to fimple obligations, Feb. 26. 1622, Hamilton: but they were foon extend-
ed to mutual contraéls, Now.27. 1630, L. Lauder; to marriage-contralls, e-
ven when they were fuppm ted by fubfequent marriage, Dec. 23. 1630, O-
gilvie; and to aCtions concerning moveables, though they were grounded
on rights of property, Dec. 7. 1633, Min. of Aberfbarder. The a& 1617,
by which the pofitive prefcription is eftablifhed, hath alfo amplified the ne-
gative, which was underftood formerly to be limited to moveable rights,
and
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and hath extefided it, {o as to ftrike againft all aGions competent on heri-
table bonds, reverfions, contradts, and others not fued upon within forty
years after their date. It was, on this claufe of the ftatute, adjudged, that
allions founded on rights of property of land, cannot be loft by the ne~
gative prefcription, unlefs they be excluded by a pofitive right in him who
objeds it, Dec. 24. 1728, Presb. of Perth, obferved in Dié?. ii. p. 98.; and there
had been a decifion nearly fimilar fome years before, Edg. Fuly 20. 1725, Paton.
Both judgements proceeded on the fame medium, That the negative prefcrip-
tion of heritable rights of property cannotbe pleaded, even by one who hath a
title in himf{elf proper to be the foundation of a pofitive prefcription, if it be
not actually eftablifhed in him by that prefcription; becaufe the negative
prefcription confers no right on him who pleads it, but barely extinguifhes
that which is in the adverfary; and, confequently, that fione but he who
hath in himfelf a full right of property in the lands, can have any intereft
to plead againit his party, that he has loft his by the negative prefcrip-
tion, fince, by that plea, his adverfary’s right cannot be transferred to
himfelf.

¢. Theright of fetting afide any deed upon extrinfic objetions, which do
not appear ex face of the writing, but require a feparate evidence, ex. gr.
the right of reduction ex capite lecti, is loft, if not exercifed within forty
years. But objeGtions arifing from intrinfic nullities fall not under the
negative prefcription. Thus a bond, or inftrument of {feifin, without fub-
{cribing witnefles, cannot become valid by any lapfe of time. This doc-
trine holds alfo in diligences ufed againft heritable fubje@s, as adjudica-
tions, which, if intrinfically null, may be fet afide, even after the years of
prefcription, Fuly 25. 1738, dmfiie, cited in Diél. ii. p. 99. But where the
adjudger hath eftablifhed a right to the lands adjudged by the pofitive pre-
fcription, he is fecure againft all fuch challenge.

1o, Certain rights are ex fua natura incapable of the negative prefcrip-
tion ; at leaft where ftatute does not interpofe. Firfl, Res mere facultatis s
powers which one may exercife or not at his pleafure ; ex. gr. a power or
faculty to burden lands with a certain fum, or to revoke a right granted,
&c. : for it is the nature of thefe, to lie over ; {o that they may be exercifed
quandocunque, at any time. Hence, where one fubjected to thirlage had got
a power from the preprietor of the dominant tenement to build a mill on
his own property, that power was adjudged not to be loft, though neither
he nor his anceftors had ufed it for an hundred years together, March 14.
1707, L. Bimmerfide. Hence alfo the right inherent in every proprietor, of
building, or ufing any other ac&t of property on his grounds, cannot pre-
{cribe Dby any length of time, though a neighbouring landholder fhould
fuffer ever fo much by the exercife of it. A right of reverfion, when not
limited in point of time, is juftly ranked in this clafs of things; for it is
a faculty referved to the reverfer to redeem his lands at any time that he
fhall think convenient, at whatever diftance of time that may happen to be
from the conftitution of the right. From hence it follows, that reverfions
would not have fallen by the negative prefcription, if the act 1617 had not
exprefsly declared, that that prefcription fhould firike againft all aétions
competent upon reverfions. This enactment was neceffary for the fecurity
of purchafers and creditors, who could not poflibly be fecured if fuch re-
verfions as were latent, or could not be known to fingular fucceffors, had
continued effetual, without being limited by fome period of time. From
the general enactment in the ftatute extending the negative prefcription a-
gainft reverfions, are excepted all fuch reverfions as are either incorporated
in the body of the infeftment, which is ufed by the pofleflor for his title,
or regiftered in the books of the clerk-regifter : not merely becaufe all fu-

{picion
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{picion of falfehood ceafeth as to thefe, which is the reafon affigned in the
act; but alfo becaufe reverfions which are either regiftered in a public re=
cord, or exprefled in the body of the purchafer’s right, are eafily difcover<
able by him. Such reverfions are not only fecured by this aé to the rever-
fer againft the negative prefcription, but they are an effettual bar againft
any perfon from pleadmg the pofitive, Kames, 92.

11. As to the queftion, Whether exceptions or defences competent to a
defender for eliding any action, can be loft by the negative prefcription 2
the following diftinction may be made. Where the exception eftablithes
no right in the excipient, but tends merely to exempt him from a de-
mand that may be made on him by another, it cannot be loft non ntendo,
but muft operate as long as it is poflible for the other party to profecute
his right ; becaufe the negative prefcription fuppofes fome right or claim
in a perfon, which is underftood to be abandoned or deferted, by not
infifting upon it within the time limited : and befides, exceptions which
relate, not to the conflitution, but to the extin@ion of a claim, not being
meended to have any farther operation, are feldom produdtive of an action,
and {o cannot be founded on till the perfons having right to them be faed
upon the claim. An exception therefore arifing from the difcharge or ac-
quittance of a debt, or from receipts of money reftriting the debt to a
fixed fum, muft be perpetual. Nay, if the debtor thould, for his farther fe-
curity, bring an adtion after the years of prefcription for declaring the debt
to be paid off or reftricted by thefe vouchers, it cannot be objected to him,
that his right of action is prefcribed ; fince the intention of it is not to rear
up any demand or claim againft the defender, but barely to extinguifh an
obligation which was once due by himfelf. Hence alfo a decree of valua-
tion or of fale of tithes, cannot be loft non utendo ; becaufe {fuch decree efta-
blithes no right or claim of tithes in the obtainer of it againft another, and
can be ufed by him no otherwife than as a defence againft the claim of the
titular, Fune 7. 1710, La. Cardrofs. Upon this ground a decree by which
any final adjuftment of differences is made between the parties, ex. gr. a
judgement fettling the boundaries between two conterminous landholders,
muil, notwithftanding the longeft filence of either party, remain as a per-
petual fettlement of their feveral rights. But where the exception is found-
ed upon fome claim of the defender againft another, which is of its own
nature productive of an adtion, ex. gr. compenfation, it may be loft by pre-
{cription ; becaufe fuch right ought to have been infifted in within the years
of prefcription, Kames, 17.

i2. The right of bringing an a&ion of improbation on the head of
falfehood or forgery, is not loft by the negative prefcription. This proceeds
both from the rule, Nunguam prefcribitur in falfo, and from the exprefs words
of the a& 1617. No right can be loft non utendo, or by difufe, unlefs the
lofs of it to him who negle@s to exercife it fhall eftablith fome pofitive right
in another. From this principle the rule arifes, Fur: fanguinis nunquam pre-
feribitur ¢ for though the right of blood fhould be loft to one, no other can
take it up. A perfon may therefore, at the greateft diftance of time from
the death of his anceftor, ferve heir to him, if no other has been ferved du-
ring that period ; for as that right is proper to him who is vefted with the
charader of heir, no intereft can be eftablifhed in any other to found an
oppofition. A vaflal cannot prefcribe an immunity from the feu-duties,
fervices, and cafualties of fuperiority, due to his overlord, though he thould
not have made payment of them for forty years ; and confequently the fu-
perior’s right to thefe cannot be loft by his filence or neglecting to exact
them ; for the right of feu-duties, and of feudal cafualties, being inherent
in, and ellential to, the fuperiority itfelf, or domimium direftum, is accounted

a
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a right of lands, which does not fuffer the negative prefcription, except in
favour of one who can plead the pofitive, fupr. § 8. This the vaflal cannot
do, who has no title of prefcription in him, his only title being a charter
from the fuperior, which, in place of being a ground of the pofitive pre=
{cription, dire@ly excludes it. This doétrine is not applicable to a right of
{fervitude, which is in no fenfe a right of lands, or a neceflary concomitant
of property, but is extinguifhable ; and therefore he who is fubjeted to
that right may plead an immunity from it, by the non-ufage of him who is
intitled to it, though he himfelf fhould have no pofitive title of prefcrip-
tion in him, or even though the fervitude fhould be exprefled in that very
charter by which he holds the fervient tenement, Feb. 7. 1735, Grabam,
cited in Dif. ii. p. 100. ; for bona fides is not neceflary to the long negative
prefcription, mfr. § 15.

13. The above-mentioned rule concerning feu-duties holds alfo in tithes,
the right of which cannot be loft by the negative prefcription. But here we
muft diftinguith between parfonage and vicarage tithes. The laft are not
due univerfally out of all lands ; they are only payable, at leaft the lefler
vicarage-tithes of herbs and roots, where the right hath been eftablifhed
by ufage. That right therefore may be extinguithed totally by a contrary
non-ufage, or more properly by a difufe of payment; agreeably to the
rule, Nibil tam naturale eft, quam unumquodque eodem modo diffolvi quo colhigatur,
‘Nov. 24. 1665, Bifh.of the Ifles. But the obligation to pay parfonage-tithes is
founded on the public law, which hath impofed this burden upon all lands
that are not fpecially exempted : for the tithes of all lands were dppropri-
ated originally to the church. And even fince the Reformation, that burden
is ftill continued in favour either of the church or of a laic titular ; fo that
every proprietor of a land-eftate muft know that his lands are fubjected by
the law to the payment of parfonage-tithes ; and confequently no courfe of
time can fopite or extinguifh the obligation to pay them. But though nei-
ther the fuperior’s radical right to the feu-duties, nor that of the titular to
the tithes, can be loft by the negative prefcription ; yet {fuch of the feu-duties
or tithes as have been due for upwards of forty years, without any demand
made by the fuperior or titular for all that time, fall under prefcription,
Dec. 15. 1638, L. Grandtully : for the claim of thefe hath no fuch neceffary
connedtion with the radical right of the fuperior or titular, but that the laft
may fubfit without the firft; and every year’s obligation for the feu-
duty, or for the tithe, is confidered as a feveral or diftinct right, which muft
therefore run a feparate courfe of prefcription. Much like to feu-duties
and parfonage-tithes are bonds of penfion, or other obligations of an an-
nual preftation, which fubfift by themfelves without any relation to a capi~
tal fum or ftock ; for thefe admit not of a total prefcription, though no di-
ligence thould be ufed on them for forty years together, feeing {fuch obliga-
tions cannot be paid at once, but year after year; and prefcription can-
not commence againft a debt till it be payable. Put the cafe, of a bond
of penfion to an advocate, on which no diligence has been ufed for upwards
of forty years; doubtlefs the arrears incurred before the forty years, which
were never demanded, fuffer prefcription ; but the bond itfelf ftill fubfifts
during the grantee’s life, not only as to all future penfions, but as to thofe
which fell due within the years of prefcription, /. 7. § 6. C. De prefcr. 30
wel 40 ann. 3 Fuly 1730, Lockbart. But in 2 bond which carries a yearly in-
tereft, of which no demand is made by the creditor for the years of pre-
{cription, not only the intereft which had become due before the forty years
‘fuffers prefcription, but the bond itfelf and all its confequences ; for there
the obligation is but one, and can be performed at once, and the intereft
-growing upon it is an acceflory to or quality of that one obligation.

14. Sundry rights are incapable of the pofitive prefcription. Thus things

Vour. IL 6 R facred

e



erskines large volume_combined.QXD_institute of the Iaw%)ﬂmm 14:18 Page 528

526 An Inftitute of the Law of ScoTLAND, Book IIL

facred or public could not by the Roman law be acquired by ufucapion,
becaufe they were exempted from commerce : and this reafon, being found-
ed in nature, muft extend to all countries ; for whatever is incapable of be-
coming one’s property is alfo incapable of being acquired by the pofitive
prefcription, fince prefcription is one way of eftablithing property. Tithes
fell under this clafs of things before the Reformation; for till then they
were appropriated to the fervice of God : but now they are privat: juris, ex-
ceptin fo far as they are deftined for the fupport of the clergy ; and ac-
cordingly they have been granted by the crown to lay titulars, and may be
bought and fold as any other fubject of commerce. A proprietor of land
therefore, if he has an habile title of property to his tithes derived from the
laic titular, and under that title fhall have poflefled them for forty years by
charter and feifin, eftablifhes an irrefragable right to them by the pofitive
prefcription, though he cannot lofe that right by the negative. Things
ftolen, or pofleffed by violence, were in the Roman law underftood to have
received fuch a witium, or noxious quality, by the theft or robbery, that they
could not be acquired by ufucapion, even in the perfon of a bona fide pof-
feffor, § 2. Inff. De ufuc. ; but this, and all other grounds of challenge, feem
to have been cut off by the prefcriptio longiffimi temporis, I. 3. 4. C. De prefcr.
30 wel 40 ann.  Neither is there any thing in our ftatute 1617 that makes
them incapable either of the pofitive or negative prefcription ; for it makes,
no exception of a&ions for the reftitution of goods ftolen, or carried off
from the owner by violence. '
15. Mackenzie, § 5. 4. ¢. affirms, that dona fides is not requifite either in
the pofitive or negative prefcription of forty years. And it is certain, that
as to the pofitive, the ftatute 1617 takes boma fides for granted, rather than
requires it: for continued pofleflion for forty years, proceeding upon an
habile title of property, not chargeable with falfehood, fecures the pofleffor
againft all other grounds of challenge, fupr. § 4.; and fo infers bona fides
prafumptione juris et de jure, Nov. 27. 1677, Grant. All our lawyers are a-
greed, that in the long negative prefcription, the creditor, barely by his
filence for the whole courfe of prefcription, is‘underftood to have abandon-
ed his claim, and {o lofeth his right of action, without the neceflity of bona
fides in the debtor. Hence if a creditor who has made no demand within
the years of prefcription, fhould afterwards offer to prove, by the debtor’s
own oath, that the debt {till fubfifted, even that offer would not fave the
debt from being extinguithed by the elapfing of the forty years; though
it is obvious, that the debtor’s confcioufnefs of the fubfiftence of the debt
excludes bona fides, Fount. Dec. 7. 1703, Napier. 'Though in the general
cafe rights are not loft by the negative prefcription in lefs than forty years,
it has been thought reafonable to eftablith by fpecial ftatutes a fhorter pre-
{cription in fundry debts and rights, in fome of which bona fides is required
on the part of the debtor.— Thefe fhorter prefcriptions fall next to be ex-
plained. '
16. A&ions of fpuilzie fuffer a triennial prefcription. Spuilzie is the
taking away or intermeddling with moveable goods in the pofleflion of an-
other, without either the confent of that other, or the order of law. When
a {puilzie is committed, action lies againft the delinquent, not only for re-
ftoring to the former pofieffor the goods, or their value, but for all the
profits he might have made of thefe goods had it not been for the {puilzie.
Thefe profits are eftimated by the purfuer’s own oath, and get the name of
wiolent, becaufe they are due in no other cafe than of violence or wrong.
The words of the ftatute 1579, ¢. 81. limiting the duration of actions of
fpuilzie to three years after the commiflion of the fact on which the a&ion
15 grounded, would, if underftood in its full extent, cut off all right of ac-
: tion
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tion competent to the perfon defpoiled againft the delinquent after that pe=
riod. But by thefe words is only meant the a&ion of fpuilzie, as it in=~
cludes the privileges of the violent profits, and of proving the extent of the
purfuer’s damage by his own oath; a fpecies of evidence reje¢ted by the
commor: rules of law. Action for fimple reftitution of the goods, and or-
dinary damages, therefore, is competent againt the defpoiler at any time
within forty years, March 16. 1627, Hay. This ftatute alfo limits actions
of ejection, and others of that fort, to a triennial prefcription. An a&ion
of ¢je@ion is competent to a tenant, or other lawful pofleffor of an herita-
ble fubject, who is violently turned out of pofleflion, againft him who hath
gjeCted him. By the general words, and others of that jort, may be un-
derftood, all fuits grounded upon aé&ts of violence or wrong committed by
the defender, where the purfuer is intitled to a proof of damages by his
own oath i litem; ex. gr. an a&ion of intrufion, which is competent to a
tenant or others having intereft, againft thofe who have intruded into the
void pofleflion of any heritable fubjec which the purfuer was poflefling a~
nimo, i. e. which he had been poflefled of for fome fhort time before, and
had left with a prefumed intention of returning to it., This a& con~
tains a refervation or exception in favour of minors who fhall purfue
within three years after their majority. The fame exception is exprefled in
fome other flatutes eftablithing the tfhort prefcriptions, 1669, ¢. 9. &c.
but left out in moft; which intimates, not obfcurely, that the fhort pre-
fcriptions run againft minors in the general cafe, according to the rule,
Exceptio firmat regulam in non exceptis. And though it has been judged rea-
{onable to indulge minors with privileges in particular cafes, becaufe their
interefts may be negleGted by their tutors or curators; yet where ftatute
does not take them out of the common cafe, they muft be fubjeGted to the

common rules, Fan. 26. 1709, Brown; Dec. 10. 1712, Stewart,
17. A triennial prefcription is alfo eftablifhed in actions for fervants
fees, houfe-rents, and merchant-accounts, by 1579, ¢. 83. This triennial
prefcription is received, whether the merchant furnifhes the goods diretly
for the ufe of a private family, or fells them to another merchant who is
again to retail them, Feb. 15. 1630, Ord. Mention is likewife made in the
a@ of mens ordinaries; by which is meant debts due for the entertain-
ment of perfons at board : and then a general claufe is fubjoined, of fuch
like debts, in virtue of which alimentary debts are fubjected to a triennial
prefcription, Br. MS. Fuly 25. 1716, Hamilton. The a& is, by practice,
extended alfo to debts due to artificers or tradefmen, for their work or wa-
ges, Fount. Dec. 21, 1692, Bayne; and to accounts of writers, agents, pro-
curators, &c. Dec. 16. 1675, Somervel, becaufe of their near refemblance
to merchants accounts. Nay a particular piece of work performed by an
accountant in fettling accounts between two perfons, by neither of whom
he was employed in any other bufinefs, was found to be a debt that was
comprehended under that general claufe, though it did not appear to be
the fubje@ of a proper account, Tinw. Fuly 22. 1755, Farqubarfon. Ac-
counts alfo which are due to furgeon-apothecaries or druggifts fall under
the a&. But a phyfician, who is prefumed either to have received his ho-
norary from time to time as he attended, or to have ferved gratis, has no
claim againft the reprefentative of his patient even within the three years,
unlefs he can either plead a promife, Br. MS. Fuly 25. & 31. 1716, Fobn-
Slon, or fhall reftri& his claim to his advice or attendance on the patient on
deathbed, that is, for fixty days immediately preceding his death, Dalr.
171.; fee New (oll. 1. 134. In explaining this ftatute, pratice has diftin-
guifhed between accounts, and the other particulars mentioned in it; a
diftin@ion which is founded in the a& itelf. In houfe-rents, fervants
fees,
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fees, and alimony, every year’s rent, or fee, or penfion, runs a feparate
courfe of prefcription; fo that in an action for the payment of thefe, the
claim is reftricted to the arrears incurred within the three years immediate~
1y preceding the citation, upon a prefumption that all former arrears have
been cleared, Feb. 12. 1680, Rofs; Br. 106.; Fan. 14. 1737, Ferguffon:
whereas in accounts each article hath not a feparate prefcription; for a fin-
gle article cannot be faid to make an account: in thefe, therefore, pre-
{cription does not begin to run till the laft article, Dec. 16. 1675, Somervel;
and the furnithing of any one new article within the three years interrupts
the prefcription, and preferves the currency of the account, Now. 25. 1709,
Mafon, prope fin. An account is.deemed to be current, though part of it
was furnifhed to the deceafed, and the remainder to his heir, when the
queftion is with that heir; becaufe the heir is eadem perfona cum defuncto,
Feb.26. 1670, Grakam; and the fame doctrine may perhaps hold in executors.
But the currency of an account between a merchant and a perfon deceafed,
is not preferved by furnifhings made by the fame merchant after the debt-
or’s death for his funerals, if thefe furnifhings are made, not to the executor
himfelf, but to a negotiorum geflor for him, Now. 11. 1709, Lo. Fuftice-Clerk.
18. The debts mentioned 1n this flatute may, even after the three years,
be proved by the oath of the debtor, or by any writing figned by him; fo
that the triennial prefcription of thefe is confined barely to the mean of
proof, and does not import a total lofs of the claim. After the expiration
of the three years, it behoves the creditor, if he infift, in the terms of the
ftatute, to prove the debt by the debtor’s own oath, to refer to him, not
only the conftitution, but the fubfiftence of it, Fount. Dec. 22. 1702, Nicol-
fon; for a debt cannot be faid to be proved by the debtor’s oath, when he
depofes merely that a debt once exifted, without alfo acknowledging, that
he is ftill debtor in it. As for the debtor’s writings, by which thefe debts
may be proved after the three years, writings, though not ftritly proba-
tive, are fometimes held as fufficient for that purpofe. Thus a book of
accounts regularly kept by the debtor, in which he hath charged himfelf
with the particular debt in queftion, will fix that debt effe¢tually upon
him, though thefe books would not be received as evidence in the debtor’s
favour. But the books of the creditor, or of the furnifher of the goods,
let them be ever {fo fair and regular, make no evidence, after elapfing of
the three years, that the debt is due; though joined with the cleareft proof
by witnefles. A&ions for removing tenants from their pofleflions, pre-
{cribe alfo, if they are not fued upon within three years after the warning,
by 1579, c. 82.; thatis, as it is explained by praétice, within three years
after the term at which the tenant is by the warning required to remove,
Feb. 6. 1629, La. Borthwick. Under this head of a triennial prefcription
may be ranked the lofs or forfeiture of the property of ruinous houfes within
borough, declared by 1663, ¢.6. By which ftatute, the magiftrates of royal
boroughs, where houfes have been fuffered to go to ruin, and uninhabited
for three years, have a power given them to warn the proprietors to re-
build them decently within a year; and in default thereof, to caufe value
them by fworn apprifers, and put them up to public fale, and deliver the
price to the proprietors. If no purchafer fhall offer, the magiitrates them-
{elves are authorifed to rebuild the fame, after payment or confignation of
the price, for the behoof of the proprietors; and the ftatute fecures both
purchafers and magiftrates againft any action at the fuit of the faid pro-
rietors. ’
¥ 19. Where one was retoured heir erroneoufly to an anceftor deceafed, as
not being next in blood to him, all right of action competent to the true
heir, prefcribed, or was loft to him, by our ancient law, 1494, ¢. §7. in
three
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three years; not only as to the inqueft, who were, after the running of
that fhort prefcription, fecured againft the penalty of returning a falfe ver-
di@, but as to the perfon ferved, whofe retour could not be afterwards fet
afide upon the head of error. As this was judged too fhort a prefcription
in a matter of fuch importance, it is made lawful to the righteous heir or
next of kin, by 1617, ¢. 13. to bring his procefs of reduction of the erro-
neous retour, notw1thﬁand1ng the ﬁrl‘t ftatute, at any time within twenty
years from the date of it.  This laft aét allumes the appearance of a decla-
ratory law, and explains the former ac¢t 1494, as if it had only meant to
fave the inqueft from an aflize of error after the three years, without mean-
ing to cut off the heir’s right of {etting afide the erroncous retour. But,
by the exprefs words of the firft a&, the privilege of reducing the retour
1s declared to be loft after the courfe of that fhort period; and for that
reafon, the laft a¢t 1617 contains a falvo or exception, in favour of thofe
who had before the date of it acquired a right to lands bona fide from per-
fons retoured thereto, that they fhall enjoy their rights according to the
former law. Mackenzie, Obfrv. on faid act 1617, gives his opinion, that
the prefcription of twenty years obtains only in the cafe of a competition
between the different kinds of heirs among themfelves, as between the heir
‘of line and the heir of tailzie, without excluding the clear intereft of blood,
where, for inftance, a younger {fon is retoured to the prejudice of an elder.
But this opinion has no fupport from the ac, which ena&s in general,
‘that all erroncous retours whatever fhall be free from challenge after elap-
fing of twenty years; and therefore he has ingenuouily retracted his firft o-
pinion, in a {fupplemental note fubjoined to that treatife. It is however cer-
tain, that the prefcription, as ftated in both ads, is to be limited to retours
in favour of one who is not the righteous heir, to the prejudice of the true
heir or next of kin : for it appears by the whole ftrain of them, that they
are levelled merely againft erroncous retours, which may lay the founda-
tion of an aflize of error againft the inqueft, for ferving one heir who had
no juft title to that chara&er. This prefcription therefore hath no opera-
tion againft the perfon himfelf who is retoured, if he fhall; after the twen-
ty years, bring an action for fetting afide his own fervice, not on the head
of error, but on that of minority and lefion, Fount. Fuly 11. 1701, Lady E
dznglqdy.

20. Sundry debts and diligences fall under a quinquennial prefcription.
The arrears of rent, or, in our law-ftyle, of mails and duties, prefcribe,
if they be not purfued for within five years after the tenant’s removing
from the lands out of which the arrears are due, by 1669, ¢.9. This pre-
{cription was introduced {olely in favour of tenants, natural pofleflors of
the land, who, from their rufticity, or ignorance in buﬁnefs, ought not to
be overtakén, though they thould not be exact in preferving their receipts
or acquittancés for any confiderable time after they are granted ; and fo is
ot to be extended to fuch tenants as cannot Juﬁly plead the fame igno-
rance or rufticity. On this ground, action was faftained for the arrears of
rent backwards for forty years, at the fuit of a liferentrix againft a fiar, to
whom fhe had granted a leafe of all her liferent-lands, and who was not,
like'a common tenant, admitted to plead the quinquennial prefcription,
Dec. g. 1709, Murray. Hence alfo a tack of a gentleman’s whole eftate,
containing a power of removing tenants, is not deemed a tack of fuch a
nature as was intended to fall “under the ftatute;, Fuly 20. 1733, L. Carfin.
By the fame act, multures, or debts due for the manufacturing of corns,
and minifters {tipends; prefcribe in five years after they become due. By
minifters ftipends one might be apt to underftand fuch ftipends only as
are due to minifiers; which would exclude thofe that fall due during a va-
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cancy, becaufe fuch belong to no minifter : but it has been adjudged, that

even vacant ftipends fall under the {pirit of the law, becaufe all our fhort

prefcriptions have been eftablifhed in favour of the debtors, and becaufe the

favour of the perfons liable in payment of the ftipend is as ftrong for the

prefcription during a vacancy as when there is an incumbent, New Coll.

1. 77.  The ftipend or revenue of bithops, or other dignified clergymen,

did not fall under this prefcription; becaufe the appellation of minifers is,

in common ufe, reftricted to the inferior or parochial clergy, Pr. Falc. 62.

All bargains concerning moveables, or fums of money, which the law al-

lows to be proved by witnefles, prefcribe by the fame a¢t in five years af-

ter making the bargain. Under this defcription are included fales, loca-

tions, and other confenfual contrads, to the conftitution of which writing
is not neceffary ; for thefe are proveable by witnefles. But it muft be ob-
ferved, that all the above-mentioned prefcriptions, introduced by the act
1669, relate barely to the manner of proof; for the debts themfelves ex-

prefled in them may, after the five years, be proved by the oath or writing

of the debtor; as to which, wid. fupr. § 18. By the fame flatute 1669,

¢. 9. a quinquennial prefcription is eftablifhed in arreftments, whether pro-
ceeding on decrees, regiftered obligations, or depending actions.. Where
the arreftment is ufed on a decree, or a regiftered bond or contract, the
five years are to be computed from the date of the arreftment; for as the
debt due to the arrefter is in that cafe conftituted previoufly to the dili-
gence, he has accefs, the moment after ufing it, to bring his action of
forthcoming to make it effectual. Where the arreftment is grounded on a.
depending a&ion, the prefcription does not begin to run till the date of the
decree by which the depending debt is conftituted ; becaufe, till then, the
arrefter can have no title to infift in a forthcoming.

21. A quinquennial prefcription of the right of appealing from the fu-
preme courts of Scotland to the Houfe of Lords of Great Britain, is efta-
blithed by an order of that Houfe, March 24. 1725; by which, no petition
of appeal from any decree or fentence of any court of Scotland, to be after-
wards figned, and inrolled, or extracted, is to be received after five years
from the figning, inrolling, or extracing of it, and the end of fourteen
days, to be computed from the firft day of the meeting of parliament next
enfuing the faid five years, unlefs the perfon intitled to fuch appeal be
within the age of twenty-one years, or covered with a hufband, non compos
mentis, imprifoned, or out of Great Britain or Ireland. A quinquennial
prefcription is alfo introduced in the cafe of high treafon, by a moft anxious
ftatute, Aug. 1584, ¢. 2. which falls to be confidered fr. b. 4. tit. 4.

22. A limitation of cautionary engagements is introduced by 1693, . 5.
which enaés, that no perfon binding conjundtly and feverally with or for
another, in any bond or contraé for a fum of money, {hall be bound for
longer than feven years after the date of the obligation; and that whofo-
ever is bound for another, either as exprefs cautioner, or as co-principal,
{hall have the benefit of the a&, provided he has either a claufe of relief
in the bond itfelf, or a {eparate bond of relief intimated to the creditor at
his receiving the bond. This limitation having been eftablifhed by a pu-
blic law, to prevent the fatal confequences of rafh fidejuffory engagements,
which had proved the undoing of many families, the benefit of it cannot,
before elapfing of the feven years, be renounced by the party intitled to it,
Edg. Feb. 1. 1724, Norie. But this a& has fallen {hort of the purpofes
for which it was intended : for money-lenders, that they may elude its ef-
fe@s, take all the obligants bound as co-principals, without any claufe of
relief in the bond; the relief from the proper debtor to the other obligants
being granted in a paper apart, The creditor’s private knowledge that

there
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there was a bond of relief granted by one of the obligants to another, is
not fufficient to bring the cafe within the ftatute, Feb. 14. 1727, Bell; for
it requires exprefsly, that the feparate bond be intimated to the creditor at
his receiving the principal obligation. Yet the creditor himfelf being the
writer of the bond of relief to the co-obligant, joined with his fubfcribing
as witnefs to it, is juftly deemed equivalent to a perfonal intimation,
Dalr. 108. :

23. This a@, being corre¢tory of our former law, hath received a moft
limited interpretation. Hence a bond granted by feveral perfons con-
junétly and feverally, though it contained a claufe of mutual relief, was
adjudged not to fall within the ftatute; becaufe the a&t was to be under-
ftood of thofe bonds only in which one or more of the co-principals became
bound to relieve all the other obligants, Fan. 21. 1708, Ballantyne : mnor
bonds of corroboration; becaufe in thefe the granter is neither bound as
cautioner, nor has a claufe of relief in his favour, he being intitled to re-
lief only ex lege, Br.61.5 Dec. 15. 1747, Lady H. Gordon. In the fame
manner, one who had by a miflive letter promifed to pay a debt due by
another, was found not intitled to the benefit of the act; becaufe the mif-
{ive was in effect an obligation corroborating the debt, Feb. 16. 1710, More.
Neither do obligations fall under this a¢t where the condition is not puri-
fied, nor the term of payment come within the {feven years after the date of
the obligation, becaufe no diligence can be ufed upon thefe, Br. 54. The
act itfelf feems to exclude all judicial cautioners, as in fufpenfions, Dalr. 135.;
cautioners for the faithful difcharge of an office, Fount. Far. 5. 1709, Fleet;
and cautioners ad factum preflandum, July 1726, Steuart; becaufe the aét is
confined to perfons engaged for others in bonds or contra@s for fums of
money. Neither does it extend to the relief competent to co-cautioners ‘a-
gainft one another, which, like other rights not limited, fubfifts for forty
years, Feb. 1726, Forbes.

24. Though; in compliance with the common way of {peaking, this {ta-
tute is clafled here among thofe which eftablifh the fhort prefcriptions, it
would feem that the limitation of cautionary engagements is {omewhat
ftronger than prefcription, notwithftanding the decifions obferved to the
contrary, Di¢t. ii. p. 117. The a& 1695 provides, not that cautionary en-
gagements fhall prefcribe in feven years, for prefcription is not once men-
tioned in the ftatute; but that no cautioner fhall continue bound for a long-
er term than feven years, and that after that period he thall be eo ipfo free.
"This emphatical expreflion feems to be made ufe of on fet purpofe to diftin-
guith the limitation from prefcription, and to make the elapfing of the feven
vears a virtual avoiding or difcharge of the obligation; with this only re-
fervation, that the {pecial diligence ufed againft the cautioner before the
running out of that term, by horning, arreftment, inhibition, and adju-
dication, for the fums then fallen due, thall have its courfe after that pe-
riod. The general rules, therefore, laid down in the matter of prefcrip-
tions, are not truly applicable to this cafe: parricularly, no interruption u-
{ed within the time limited, except that alone which is made by diligence,
ought to preferve the obligation from being extinguifhed at the expiration
of the feven years; fo that though the cautioner thould have granted a de-
claration, that he ftands bound for the debt, or though the creditor thould
have brought an adion for payment againft him within the feven years,
and even obtained decree, ftill the obligation is difcharged /6 jure by the
elapfing of that term. Nay, diligence ufed within that period has no effe
in favour of the creditor, but to fecure the fpecial fubjeéts affeted by the
diligence. If thefe obfervations be juft, the feven years ought to be com-
puted from the date of the cautionary obligation, according to the letter of

' the
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the ftatute, without regard to the term at which the debt is made payable :
which laft term, (that of payment), the law can have no refpect to, but
upon the fuppofition that the limitation exprefled in the ftatute is a proper
prefcription.

25. That the kinfmen and friends of minors might not be difcouraged
from accepting the offices of tutory or curatory, on account of the danger
that they and their heirs may be expofed to, during the courfe of forty
years, by intricate procefles of count and reckoning, it was enacted, by
1690, c. g. that tutorial and curatorial accounts fhould preferibe in ten
vears. This prefcription includes all a&ions competent either to minors
againft their tutors or curators, or to thefe againft their minors. The ten
years are reckoned from the majority or death of the minor; becaufe, at
either of thefe two periods, the office of tutory or curatory expires ; and it
is not till the expiration of the office that any action of count and reckoning
lies, fupr. b. 1. t.77. § 31. The words of the act, that tutorial and curato-
rial accounts fhall prefcribe, if not purfued and infifted on within the ten
years, have been fo explained by fome lawyers, as if the prefcription would
take place though the action were purfued, if it were not al{o infifted on by
{fome farther judicial ftep within the ten years, Bankt. hb. 1. t2t.7. § 42.
But thofe two expreflions are merely exegetical of one another. They are
conjoined in the fame manner in the a&t 1669, c. 9. concerning the pre-
{cription of arreftments; and neverthelefs, in a pofterior claufe of the fame
a&, which relates to the prefcription of ftipends and multures, the words
infifted on are omitted, without the leaft room to conclude, that any diftinc-
tion was intended by the legiflature betwixt the prefcription of ftipends and
that of arreftments. As for citations ufed for the interruption of prefcrip-~
tions, which, by 1669, ¢. 10. muft be renewed every feven years, wvid. infr.

43.

: 26. By the faid a& 1669, ¢. 9. holograph writings, ex. g7. holograph
bonds, where they are not. attefted by witnefles, holograph miflives, or
books of accounts, &c. prefcribe in twenty years. They lofe not, howe-
ver, their whole effe¢ by this ftatutory prefcription. Though they are not
by themfelves effetual to infer an obligation againft the debtor after the
twenty years, yet the creditor may, after that period, refer the verity of
the holograph writing to the debtor’s oath in the terms of the ftatute ; and
if he thall acknowledge his fubfcription to be genuine, he will be liable for
the debt, though he fhould deny that the fum contained in the writing is
fHll due: for it is not the fubfiftence of the debt, but the verity of the bond,
that is in this {pecial cafe referred to the defender by the ftatute, Br. 133.
It hath been already obferved, that in the other fhort prefcriptions, the
fubfiftence, as well as the conftitution of the debt, is to be referred to the
debtor ; but as the debts contained in holograph obligations are conftitu-
ted by writing, the extin¢tion of them ought alfo to be proved by vouch-
ers of payment in writing. Some lawyers have, from analogy; extended
this prefcription of holograph writings to obligations without witnefles,
granted for fums below L. 100 Scots ; becaufe, though fuch obligations
have been in practice held for valid, notwithftanding the act 1540, c. 117.
yet they ought not to have the fame duration as obligations atteiled by wit-
nefles.

27. In the above-cited a&t 1669, a diftinction is made between the claims
or debts which are there declared to prefcribe, and the actions proceeding
upon thofe debts.  Though in the fhort prefcriptions, the right or ground
of action is loft for ever, if not exercifed within the time limited by "{ta-
tute ; yet when action was brought upon any of the debts before the pre-
feription was run, it fubfifted, like any other right, for forty years. As

this
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this defeated, in a great meafure, the intention of the laws eftablifhing the
thort prefcriptions, it was enacted by the faid ftatute, that all actions
which fhould be purfued on the feveral kinds of debt mentioned in it,
fhould prefcribe in ten yedrs, if they were not wakened every five years.
‘A depending action, in which no néw ftep has been taken for a year toge-
ther, is faid to fleep, and cannot be farther infifted in till it be wakened by
a fummons within the forty years, raifed by the purfuer, in the manner to
be explained, b. 4. ¢. 1.§ 62. The words of the ftatute; that thefe a&ions
thall prefcribe in ten years, if not wakened every five years; were fo ex-
plained by the practice immediately fubfequent to the ftatute, that the ac-
tion was adjudged to fubfift for ten years without a wakening : fo that it
was deemed a fufficient interruption; if the firft wakening was within ten
years, and the wakening renewed every five years after, Pr. Fal. gg.
But by a pofterior a&t, 1685, c. 14. all fuch actions are declared to pre-
{cribe, if the firft wakening be not raifed within five years after the a&ion
which was to be ufed as an interruption, firft began to {leep.

28. It is hard to comprehend the meaning of that claufe in the ftatute,
that it fhall be without prejudice of any actions that are by former ftatutes
declared to prefcribe in 4 fhorter time. There is no former ftatute limiting
the duration of any of thefe a&tions to a thorter period ; for in all the a&s
eftablifhing the fhorter prefcriptions, it is only the right to bring the ac-
tion that is declared to prefcribe, and not the aion itfelf when it is once
‘commenced.

29. Sundry obligations are loft by the running out of a fhorter period
than forty years, without the aid of any ftatute, where the nature of the
obligationy or the circumftances of parties, juftify it. Thus, though there
is no act limiting the duration of bills, whether foreign or inland, to a
‘fhort prefcription, even where they are not protefted and regiftered accor-
ding to the directions of the act 1681 ; yet as they are not intended for laft=
‘ing fecurities, action was refufed on a bill after a filence of thirty years,
unlefs it thould be proved by the defender’s oath, that he had fubfcribed it,
-and that the fum contained in it was ftill due, New Goll. ii. 1 58,5 Fal. ii.
48.; which was foon after extended by Fual. ii. 248. to the cafe of a bill,

. where the accepter was dead, and which had lain over without diligence
ufed upon it for twenty-three years. Thus alfo it was adjudged, that no
.adion lay after twenty-three years againft a writer who had, in the courfe
-of his bufinefs, granted to his employer a receipt for certain bills, Fal. ii.

But it is not yet precifely fixed by decifions, how long the creditor ini
a bill muft be filent before aGtion ought to be refufed to him ; for a@ion
was fuftained where the bill had lain over only for twenty-one years, the
accepter being ftill alive, and acknowledging his fubfcription, New Coll, ii.
-65.; and by a later decifion, 4:d. ii. 176. it was alfo fuftained even after the
-death of the accepter, where {fuit was commenced upon the bill near twenty
years from the term of payment *. This manner of extinguifhing obliga-

“tions is faid to be by taciturnity ; and arifes from a prefumption, that the
-creditor would not, in his own particular {ituation, and that of his party, have
“been fo long filent, if the debt had not been paid, or the obligation fulfil-
‘led : folthatno general rule can be laid down, at what precife times acion
may beloft by taciturnity. Several rights and privileges fall under a thort
prefcription, which either have been, or are yet to be, explained in their
‘proper places ; as the right of reftitution competent to minors, 4. 1. ¢, 7.
-§ 35.; that of redeeming apprifings, 4. 2. 2. 12.§ 3. 34.; and adjudications,
“b. 2. ¢. 12. §39. 40.; the benefit of inventory, &. 3. ¢ 8. § 68.; and of de-
‘liberating, 16:d. § 54.; the right of profecuting crimes, &. 4. #. 4. § 109. 110.

* The duration of bills is now limited to fix years by ftat, 12° Geo. IIL. ; vid. Abfira& of
“the ftatute in the Appendix. :

Vour. lI. 6T 30. Prefcription

e
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30. Prefcription runs de momento in momentum. Which may be faid in two
refpe@s. Firft, Every point of time is computed in the courfe of prefcrip-
tion; not only tempus utile, the days which one can avail himfelf of by pro-
fecuting his claim in court, or ufing legal interruptions ; but tempus conti=
nuum, holidays, in which no judicial proceeding can be carried on, Fune
30. 1671, Beidm. of Magd. Chapel. Neither are the times of the total fur=
ceafe of juftice, happening from inteftine commotions or public calamities,
difcounted from the years of prefcription, unlefs the contrary fhall be di-
re&ed by ftatute. Of this one inftance occurs in 169o, ¢. 40, where the
time immediately before the revolution in 1688, in which no courts of ju-
ftice were held, was difcounted from the years of the fhort prefcriptions ;
and a later at of the fame kind paffed, 19° Geo. II. ¢c. 7. foon after the re~
bellion 1745. 2dly, The years of prefcription muft be fully completed, be-
fore any right can be either acquired or loft by it; fo that interruption made
on the laft day of the fortieth year, will break its courfe: for no perfon
ought to be ftripped of his preperty by building one fi¢tion upon another ;
Jir/t, by holding a man to have abandoned his right, from his not having
exercifed it for forty years ; and then, by confidering him to have negle@-
ed his property for full forty years, when in truth that term is not com-
pletely run. But in this, our practice differs from the Roman law, Z 6.7.
De ufuc. Where the bond or obligation exprefles the year in which it was
granted, or that in which it was to be performed by the debtor, without
mention of the month or term, the laft day of that year is prefumed to be
underftood in favour of the creditor, Dec. 23. 1630, Ogilvie. Civil poffef-
fion, of which fupr. b.2. ¢. 1. §22. hath the fame effe® as natural, in al
queftions of prefcription, whether pofitive or negative.

31. Asthe pofitive prefcription was eftablifhed, both as a penalty on account
of thé proprietor’s negligence, and from favour to the pofleflor, which favour
is as ftrong againft the {overeign as againftany other, it was enacted by the a-
forefaid a&t, 1617, That no perfon who has poffefled upon an heritable title for
forty years, thould be difquieted by any perfon, not even by the fovereign :
and accordingly a pofleflor for the years of prefcription, of part of a fee
holden ward of the crown, was found to exclude the donatary of a gift of
recognition of thefe lands which had fallen - to the King; though the dona-~
tary endeavoured to fupport his gift by act 1600, ¢. 14. which provides,
that the fovereign fhall not fuffer by the negle& of his officers, Fount. Dec.
26. 1711, E. Leven. It is more doubtful, whether the long negative pre-
{cription of obligations runs againft the King, fince the only effe@ of that
fort of prefcription is, to extinguifh the debtor’s obligation, without giving
him any pofitive right to an heritable fubje¢t by the continued pofleflion of
it for forty years. Lord Stair feems by his reafoning, 4. 2. £. 3. § 33. to
think, that the fovereign is fecured by the aforefaid act 1600, againtt the
lofs of any right by the negative prefcription, provided fuch lofs be impu-
table to the negligence of his officers ; and with him Bankton joins, 4. 2.
t.12. §9.; though it appears fufliciently obvious from the whole firain of
that act, 1600, that it was meant to fecure the crown merely againft the
mifconduc or remiflnefs of its officers in the management of procefles, by
omitting the proper pleas or defences which were competent to the fove-
reign.

3%2. One might naturally conclude, that neither the pofitive nor negative
prefcription runs againft the church, or againft hofpitals ; becaufe neither
churchmen, nor overfeers of hofpitals, are proprietors of the church-bene-
fices poflefled, or of the donations to the poor managed by them: for the o-
verfeers of the poor are barely adminiftrators, and churchmen have no more
than a temporary intereft in their ftipends or benefices ; who therefore

ought
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ought in no refpect to hurt their fucceffors by their mifcondu@ or negli-
gence: yet both the pofitive and negative prefcriptions run againft thefe
fucceflors, becaufe it was neceflary that property fhould not be kept for ever
fluctuating, and the act 1617 makes no exception in their favour. Hence,
the right of an old glebe of an united parifh wids found to be éftablithed in
the proprietor of the adjacent lands, as part and pertinent of them, by a
forty years continued pofleflion, Edg. Fune 10. 1724, Crawfurd; fee Furie 30.
1671, Beidmen of Magd. Chapel. This dorine is alfo applicable to corpo-
rate bodies, as univerfities, &-c. Gosf. July 14. 1675; College of Aberdeen.

33. Our law has however {o far favoured churchmen, becaufe their rights
are more expofed to accidents than thofe of other men, through the fre-
quent change of incumbents, that thirteen years pofleflion is accounted fuf-
ficient to fupport a churchman’s right to any fubje& as part of his benefice,
though he fhould produce no title in writing to it. But this is not properly
prefcription : for prefcription eftablithes a firm right in the poffeflor, which
ftands good againft all grounds of challenge ; whereas the decennalis et tri-
ennalis poffeffio confers on the churchman no more than a prefumptive title ;
his pofletlion is prefumed to be well founded, till the contrary appear: and
hence the rule is thus exprefled by the canonifts, Decennalis et triennalis pof~

Seffor non tenctur docere de titulo ; his title is prefumed from his pofleflion ;
but as it is barely a prefumption, it may be elided by a contrary proof. If
therefore the churchman’s title be recovered, either out of his own hands
or from others, and it thence appear that he has poflefled to a greater ex~
tent than his title warranted him, his pofleflion will be reftriGed within
the bounds of the title thus recovered,- Fuly 11. 1676, Bifh. of Dumblain ;
Fuly 23. 1768, Reprefentatives of Rule. This prefumption, relative to a
churchmian’s thirteen years pofleflion, bears but little refemblance to the
rule of the Roman chancery, Triennalis poffeffor beneficii eff inde fecurus, That
the pofleflion of a benefice for three years, under a probable or fpecious
title, fecures the pofleflor ; or to that other rule affumed by canonifts, That
ten yedrs pofléflion of a benefice creates a prefumptive title to it ; fee P.
Gregor. Nov. Infl. t. 40. § 19.: for thefe laft-mentioned rules concern the
right to the benefice itfelf ; whereas the prefumption firft ftated, takes the
incumbent’s right to the benefice for granted, and ferves only to afcertain
what fubjecs are to be reégarded as part of the benefice. _

34. As this thirteen years pofleflion has been introduced to fupply the
want of titles in writing; it would probably not be adjudged to éxtend to
the right of vicarage-tithes ; feeing thefe are not conftituted by writing, as
the other ftipend is, but regulated by cuftom ; fo that ds to them the rea-
fon of the privilege ceafeth. Neither does it obtain in fubje@s which the
law hath added to benefices, without making them properly part of the
ftipend, ex. gr. in the extent of the minifter’s grafs, Nov. 12. 1737, Min. of
Dunipace. 'This fort of pofleflion conftitutes a prefumptive title, not only
to the prefent incumbent, but to all fucceflors, who are intitled to plead up-
on the poffeflion of their predeceffors in office.  Stair feems to be of opinion,
b.2.t. 8. §29. that the three years pofleffion of a churchman contained in
the above-mentioned rule, Triennalis poffeffor, &c. though it does not avail
the churchman'’s fucceflor, yet fecures the incumbent who has pofleffed for
that time, in the fubje fo poflefled during his life as part of the benefice.
And though he obferves that the decifions upon this precife point are not
clear, yet he cites one obferved by himfelf, Nov. 25. 166§, Peter,. to prove,
that by the ufage of Scotland, feven years pofleflion by a churchman of
tithes, or of any other fubje@, as part of his ftipend, intitles the poflefior
to the benefit of a pofleflory judgement, in virtue of which he may continue
his pofleflion, though a preferable right fhould be produced, till his own

' . be
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be formally fet afide. The rights of churchmen having been ¢xpofed to
.many accidents at the Reformation, the court of feflion, for {fome time fub-
{equent to that period, when no title-de¢ds appeared, decided queftions re-
garding church-lands, according to the pofleflion at the time of the Refor-
mation, and for ten years preceding it, and allowed a proof of the poflef
fion by witnefles. A proof of this kind, however, having in courfe of
time become impracticable, an a& of federunt was made, Dec. 16.
1612, whereby the Lords declared, that in time to come they would de-
cide all queftions with regard to church-lands, and livings pertaining to
churchmen, by their pofleflion for thirty years immediately preceding the
fuit concerning them, Spottif. Pr. p. 1go. This right being exprefsly li-
nited to church-lands, is quite different from the thifteen years pofleflion,
which is fufficient to eftablifh the right of an incumbent to other fubjecs as
part of his benefice. _ ’

35. Whether the pofitive prefcription of forty years runs againft minors,
has been doubted. The ftatute 1617, on the interpretation of which this
queftion depends, eftablithes firft the pofitive prefcription, and afterwards
‘the negative, by two diftinét clanfes, without deduéling in either of the
two the years of minority. Then follows a third claufe in the following
words: dnd ficklike, it is declared, That in the courfe of the faid forty years pre-
“feription, the years of minority fball not be accounted.  As neither of the two
Jirft claufes ena& any thing concerning minors, and as the reafon appears
ftronger for faving the heritage of minors from the effett of the pofitive pre~
fcription, than for proteting their claims of debt againft the negative, it
~was adjudged, New (oll.i. 118. that the enaétment in favour of minors in
the third claufe, thould not be reftrited to the cafe of the negative pre-
-fcription, though that was eftablifhed by the claufe immediately preceding,
‘but ought to be extended alfo to the pofitive. This interpretation feems a-
_greeable to the opinion of former writers, St. 4. 2. #. 12. § 18. and Mack.
§ 15. b. t. who do not diftinguifh in this queftion between the pofitive and
‘the negative prefcription. 'The exception of minority, however, does not
-extend to fuch hofpitals for children as have a continual fucceflion of mi-
nors, one after another, where the children are always difcharged from the
‘hefpital before majority ; for that is a cafus infolitus, which is prefumed not
to have fallen under the eye of the legiflature ; and the admitting of fuch
.extenfion muft have rendered all dealings with orphan-hofpitals moft in-
fecure, Fount. Dec. 17. 1695, Herwot's Hofpital. It has been already faid,
.that the thort prefcriptions run againft minors, where minors are not ex-
-prefsly excepted in the ftatutes eftablifhing them ; vid. fupr. § 16.

36. The negative prefcription begins to run only from the time that the
debt or right can be demanded in judgement, or fued upon ; becaufe, till
then, negligence cannot be imputed to the creditor, and prefcription is the
-penalty of negligence. The ac 1617 does indeed precifely fix the date of

- .the obligation to be the period from which that prefcription begins its
‘courfe ; and in the fame manner, the a& 1579, c. 82. declares, that ac-
tions of removing againft tenants fhall prefcribe in three years after the
warning given to the tenant : but the words of thefe and other fuch ftatutes
-are in pracice equitably explained, or rather corrected, into an agreeable-
“nefs with this rule, that the courfe of prefcription cannot by its nature com-
mence againit an obligation, till that obligation be productive of an a&ion.
Hence prefcription runs againft a2 bond, not from its date, according to
the words of the act 1617, but from the term of payment; becaufe, till
-then, the creditor can make no demand, Feb. 17. 1665, Butter. On the
-fame ground, where a bond is payable to a hulband and wife, and the
longeft liver, prefcription does not begin to run againft the wife’s intereft

in
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in it, till after the hufband’s deceafe ; becaufe, while he is alive, the wife
cannot fue upon it, Fune 22. 1675, Gaw ; {ee alfo June 23. 1675, Bruce.
Hence alfo, in removings, the courfe of prefcription commences only from
_the term at which the tenant is warned to remove; though the words of
. the aét 1579, c. 82. exprefsly warrant the commencement of it from the
date of the warning ; becaufe the landholder cannot, till the term of remo-
ving be pafled, infift in the a&tion of removing cum ¢ffectu ; wid. fupr. §18. in
fin. In like manner, the years are computed, in the prefcription of an in-
‘hibition, not from its own date, nor even from the date of the bond or
right granted to the inhibiter’s prejudice, but only from the time that fuch
right 1s made public to the inhibiter, by feifin, or real diligence ufed on i,
Pr. Fale. 32. 'We may therefore conclude, that though the act 1617 {ta-
tutes, that the prefcription of actions of warrandice fhall run, not from the
.date of the obligation to warrant, but {rom the actual eviction, becaufc, be-
-fore the fubject is evi@ed, there can be no room to fue upon the oblization;
yet this is not to be underftood as the only exception from the rule of the
act, That the prefcription of obligations runs from their dates, but rather as
an example by which to determine all other cafes of the fame kind.

37. It is a rule grounded on the fame principle, That contra non valentein
agere non currit prefcriptio 5 prefcription cannot operate againft one who is
under any legal incapacity to fue; for no man can be called negligent for
omitting what is not in his power. When therefore one is barred from
profecuting his right by a forfeiture, againft which he is afterwards refto-
red ex juftitia, the years of his incapacity muft be deducted from the pre-
{cription, Fam. 2§. 1678, D. Lauderdale. Nay, in fome cafes, prefcription
does not run againft a perfon, though the impediment which bars him
" from acing thould not amount to an abfolute difability. Thus, though a
wife may; upon application to the court of feflion, be authorifed to fue her
hufband for performing his part of the marriage-articles; yet if the forbear to
infift, ex reverentia maritali, from the duty which fhe apprehends the owes to
her hufband, prefcription hath no operation againft her while fhe is weftita
wiro, July §. 1665, Mackie. But in all actions competent to the wife againft
third parties, upon bonds or other obligations, prefcription runs againft
her, even during the marriage; fince the reverentia maritalis is no bar to the
{uit; and if the hufband will not concur, the wife may be authorifed by
the feflion; fee Dirl. 29g7. On a fimilar ground, prefcription has no courfe
againft one for not bringing an action upon his right, if he can aflign any
jufl caufe of forbearance; ex. gr. if he can have no benefit by the fuit; for
in that cafe his forbearance cannot be imputed to negligence, but to this,
that the acion would be fruitlefs, For this reafon, where a creditor who is
in the right of two {eparate adjudications againft the {fame eftate, has pof-
{efled for fome time upon one of them, which is afterwards declared a re-
deemable right, fuch pofleflion preferves the other adjudication from pre-
{cribing, without any pofitive ftep taken by the adjudger for that purpofe :
for it would {erve no purpofe for him who already holds a total poffeflion of
the fubjeé upon one title, to bring an acion upon any other, fince the only
view of bringing a fuit is to obtain pofieflion ; fee Nov.26. 1728, Frafer, obfer-
vedin Di¢t.i1. p.g7. Hence alfo a hufband who has acquired a right affecting
his wife’s eftate,is under no neceflity during her life to ufe diligence for prefer-
ving the right from prefcription ; for while fhe lives, he is poflefled of all the
rents of her eftate jure mariti, and fo can profit nothing by his diligence, New
Coll. 1i. 63. § 1.—There is a cafe which at firft appears an exception to this
rule, but indeed is not. If an entailed eftate has been poflefled by the imme-
diate heirs, upon unlimited titles, beyond the years of prefcription, a remoter
hLeir cannot urge the plea of non walens agere, though the right of the imme-
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diate heirs was preferable to his. The reafon is, that every aion founded
upon the entail was competent to the remoter heir againt thofe in pofleflion.
He might have brought an a&ion, concluding, That the deed of entail
might be exhibited in court, and recorded ; that the heir thould be ordained
to make up titles, as dire@ed by the entail, or even that the contravention
might be declared, and the eftate evi¢ted to him{elf.

38. This title may be concluded with a fhort account of interruptions,
which are fteps taken by the owner of a right or debt againft the pofleffor
or debtor, for preferving it from prefcription. In handling this doérine,
it may be explained, fir/f, negatively, what cannot be deemed interrup-
tion; mext, pofitively, by what aés or deeds, whether written or verbal,
prefcription may be interrupted ; and, /laftly, the effeéts of interruption,
and the ftatutory requifites to fundry kinds of it.— By the expreflion in the
two ftatutes 1469 and 1474, relative to the prefcription of obligations, that
they fhall prefcribe in forty years, if document be not taken on them with=-
in that time, nothing can Be underftood, but that they are loft, if fome act
be not done or ufed by the creditor before the elapfing of that period, by
which the debtor may know that he is following forth his right. It muft
appear therefore from the obvious notion of interruption, that the bare re-
giftration of a writing cannot interrupt or break the courfe of prefcription,
either pofitive or negative, Fan. 12..1672, Fobnflon : for though the pro-
prietor or creditor, when he regifters his ground of right or obligation,
does a deed by which he owns his right; and though regiftration be in fe-
veral re(pecs accounted a decree, which is the ftrongeft of all interruptions ;
yet no notification is truly given to the pofleflor or debtor by regiftration;
and there can be no interruption, without certifying the pofleflor of the
fubje&, or debtor, that the proprietor or creditor is following forth or pro-
fecuting his right. For this reafon, no conveyance or tranfmiffion of a
debr can be confidered as an interruption of the negative prefcription, not
even where it is intimated to the debtor: for though the intimation apprifes
the debtor of the debt and conveyance, that is barely a form neceflary for
perfe&ting the aflignee’s title to the debt; but no notice is thereby given to
the debtor, that the aflignee intends to profecute it, or to demand payment
from him. Upon a fimilar ground, citation againft the debtor, when it
proceeded on a blank fummons, 7. e. a fummons not libelled, 2. 4. ¢. 1. § 5.
could not be looked upon as a certifying of the debtor, nor confequently as
an interruption of the prefcription of any particular debt; fee Fuly 14. 1669,
L. Marifchal; becaufe the defender could not, in fuch cafe, know the {pe-
cial ground on which the purfuer was to infift. Hence alfo no citation
apon a fummons, though libelled, can interrupt prefcription as to grounds
which are not {pecial'y libelled upon, Fount. Feb. 16. 1699, Menzies : And
an action upon a debt fecured by inhibition, though it preferves the debt
itfelf from prefcribing, does not ftop prefcription of the inhibition ufed up-
on it, which can only be done by a reduction ex capite nbibitionss, June 22.
1681, Kennoway. ‘

39. The courfe of the pofitive prefcription may be interrupted by any
aé by which a proprictor of either an heritable or moveable fubje& ufes
or afferts his right againft the poffeffor; and the courfe of the negative, by
a@s by which a creditor profecutes his ground of debt, or ufes diligence
upon it againit the debtor. And it frequently happens, that the fame act
of interruption may preferve from the negative prefcription the right of him
who interrupts, and break the courfe of the pofitive, which is running in
favour of his adverfary. More particularly, the courfe of the negative pre-=
feription is cffectually broken, /i, By any declaration figned by the debt-
or acknowledging the debt, or by a maffive promifing payment: for though
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thefe are not the deeds of the creditor, they are in effect corroborations of
the debt by the debtor; which muft preferve the right againit any pre-
{cription that may be running in his favour. A new courfe of prefcription
muft run from the date of the acknowledgement. 24y, By citation or ac-
tion at the fuit of the creditor againft the debtor, or by any judicial de-
mand of the debt made by the creditor; ex. gr. a requifition ufed upon
an infeftment of annualrent: but no extrajudicial demand of the debt is
accounted an interruption, if it be not accompanied with fome acknow-
ledgement of the debt by the debtor, Fount. Fuly 4. 1708, Lo. Pitmedden.
3dly, Bya charge given by the creditor to the debtor on letters of horning;
and, in general, by every diligence ufed on the debt, as inhibition, arreft-
ment, pomdmg, and adjudication. The fimple raxﬁm and ﬁwnetmb, ei-
ther of a fummons, or of letters of diligence, makes no interruption; be-
caufe if the debtor be not either cited or charged thereupon, it is no noti-
fication to him : and this holds, though the debtor fhould offer a fufpen-
fion of the diligence, which is frequently done before a charge be given,
Dalr. 177.; for fufpenfion is a deed, not of the creditor, but of the debtor,
which does not import an acknowledgement of the debt. 4#h/y, Partial
payments made by the debtor interrupt the long negative prefcription; be-
caufe that long pref‘cnptxon is grounded on a pref'umpuon, that the credi-
tor has relinquifhed his claim, which is plainly elided by his receiving the
partigl payment. But none of the fhort prefcriptions of debt are inter-
rupted, but on the contrary receive additional ftrength by partial pay-
ments ; becaufe the thort prefcriptions are grounded on a prefumnption, that
the wholé¢ debt was paid within the years of prefcription; and that pre-
fumption can never be taken off’ or weakened by a proof that part of the
debt was paid during that period, Fuly 10. 1729, Nisbet, citedin Dict.ii. p. 118.

40. The courfe of both the pofitive and negative prefcription may be
broken off, or interrupted, by a proteftation taken againft the pofleffor,
that his poffeflion fhall not hurt the right of him who protefts. This is
called, in common {peech, civil interruption, becaufe it is attended with no
violence; and in our ftatutes it gets the name of interruption wiz facti, be-
caufe it is founded on the extrajudicial deed of him who interrupts; and is
analogous to the pra@ice of the Roman law, which admitted of an inter-
ruption to any work or building by a jactus lapilli, the throwing down of
one of the ftones of the new work, in prefence of witnefles who were call-
ed upon for that purpofe, L 5. § 10. De op. nov. nunc. Interruptions of
prefcription being favourable, have been frequently fuftained upon cita-
tions, décrees, or other vouchers, though not in every refpect regular;
Fune 15. 1666, Sinclazry July 6. 1671, Macrae; Fount. June 6. 1696, Gu-
thrie: but where the informality of the alts appears more effential, the law
does not regard them as interruptions, Pr. Fale. 78.

41. As it is the creditor in the debt who alone hath any intereft to inter-
rupt the prefeription which is running againit it, interruptions can have
no effe®, if they be not made by the creditor; and fo the act 1469 exprefl~
ly declares. Yet this has received in practice a liberal interpretation.
For, fir/t, Not only arc interruptions ufed by an apparent heir effectual a-
zainit prefcription, provided he be ferved heir within the forty years after
their date, Fuly 24. 1672, Edington; but thofe alfo which are made by one
who had only a putative or {uppofed title; fo that the true creditor after-
wards purfuing, though he derived no right from the fuppofed one, was
found intitled to the benefit of the interruption ufed by him, Fal. 1. 136.
2dly, Interruption by procefs, by whomfoever it has been ufed, may be
pleaded by any creditor, where the bringing of {uch fuit has been intended
by law to promote the common intereft of all the creditors. Thus the quin-
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quennial prefcription of an arreftment may be interrupted, by an a&ion of
multiple-poinding, infifted in, not by the creditor-arrefter, but by the ar-
reftee, againft the arrefter; for as all the co-arrefters have a common right
to appear in that action for their feveral intereits, and obtain decree there-
upon according to their legal preferences, it muft have the fame effe® as if
it had been brought at the {uit of the arrefter himfelf, Fuly 20. 1732, Craw-
Jurd, obferved in Dicl. ii. p. 117.

42. Where the poflefiion of a fubject is either voluntarily abandoned by
the pofleflor, without any intention of refuming it, or is actually taken
from him within the forty years, the courfe of the pofitive prefcription is
broken with regard to him who has thus abandoned the pofleflion, or been
turned out of it; becaufe the law hath faid, That in order to eftablith a
right by prefcription, the pofleflion muft be conftant and uninterrupted
through that whole period. Though therefore the former pofleffor {hould
recover the pofleflion, he muft enter upon a new courfe of prefcription, to
be computed from the time of that recovery, /. 5. Le ufurp. Interruptions
ufed by proteftation, or even via juris, by procefs not followed forch to a
{entence, where the poffeflion is not inverted, but the pofleffor continues
to poflefs, either by himfelf, or by another in his name, though they are
indeed profitable to him who ufes them, have no effect againft the poffefior
in favour of third parties, agrecably to the rule, Reswuter alios acla, aliis ne-
que nocet neque prodef?. _

43. Interruption of prefcription may be either of real rights, or of per-
fonal debts, as fums of money. Some particular forms are common to both
kinds ; and in others, the two differ. By our more ancient law, all cita-
tions to interrupt prefcription, proceeding on libelled fummonfes, though
nothing had followed on them, were effe¢tual to break the courfe of pre-
fcription, becaufe they were vouchers ufed by the proprietor or creditor up-
on the right or debt within the forty years: but by 1669, ¢. 10. all cita=
tions which fhall be ufed from thenceforth, for interrupting the prefcrip-
tion, either of real or of perfonal rights, muft be renewed every feven years,
otherwife they are declared to prefcribe. Minority is excepted from this
act, and confequently citations ufed by minors need not be {o renewed.
This ftatute relates to all prefcriptions, whether long or thort, Dalr. 15. *
From the limitation of this act to citations, it may be obferved, fir/, that
if, upon the citation, there thall follow the appearance of parties, or any
judicial a&, it is no longer accounted a bare citation, but an a&ion, which
fubfifts, though not renewed, for forty years, Dec. 1731, Cred. of Liberton;
unlefs it be an action whofe duration is confined by ftatute to a fhorter
period, as in the cafe of adtions on arreftment, which, by 1683, c. 14. are
declared to prefcribe, if they are not wakened every five years, Fan. 14.
1720, Gray, cited in Dicl.ii. p. 131, 2dly, Obferve, that interruptions by
diligence fall not under the act 1669, but {fubift for the whole courfe of
prefcription, withont the neceflity of being renewed, Fount. Feb. 15. 1704,
Fobnflon. "I'he difference between interruptions by citation and by diligence,
lies in this, that where a creditor falls from his citation, without carrying
it the length of an aQlion, it looks like a pafling from it ; and therefore the
fame force ought not to be given to that fiender degree of notification, as
to interruptions by diligence, which leave behind them ftrong effeGs againft
the debtor’s perfon and cftate.

© 44. It was alfo common, by our former praltice, to all kinds of inter-
ruption, that the citations for interrupting might be given, not only by
meflengers, but. by the officers of inferior courts, who were generally a-

* Sce New Cdll. i, 55.
mongft
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‘mongft the loweft clafs of fubjects, and might be more eafily corrupted by

bribes or promifes, to antedate their executions. As the repofing fuch a
truft in thefe officers tended to render the rights of land-eftates precarious,
all interruptions of real rights by citation are, by another claufe of the faid
‘adt 1669, ordained to be executed by meflengers, who give fecurity at their
admiflion for the faithful difcharge of their office. That fingular fuccef-
fors in heritage may be certified by the public records, what aéts of inter-
ruption have been ufed againft the fubject of their purchafe, it is provided
by 1696, c. 19. thatall fummonfes ufed for interrupting the prefcription of
‘real rights, fhall pafs on a bill under the fignet, and fpecify all the grounds
on which they proceed, and be regiftered, with their executions, within fix-
ty days, in a particular regifter to be kept at Edinburgh, otherwife that
‘they fhall be ineffetual againft fingular fucceflors : and that no interrup-
-tion of real rights made wia fact: fhall be of force againft them, if an in-
ftrument be not taken on it, and regiftered within the fame time, and in
the fame record, as is required in the cafe of interruptions by fummons.

45. Interruption has the effe¢t to cut off the courfe of prefcription ; fo
that the perfon prefcribing cannot avail himfelf of any part of the former
time, but muft begin a new courfe, commencing from the date of the in-
terruption in the negative prefcription, and from that of the recovery of
polleflion in the pofitive. Minority therefore is truly no interruption, thg’
it gets that name in vulgar {peech ; for it is no document or evidence taken
by the minor on his right, which is the defcription given of interruption
in the a@s 1469, c. 29. and 1474, ¢. 55. Itis no more than a perfonal pri-
vilege competent to the minor, that he fhall not fuffer by the elapfing of
time, while he continues minor. Neither does it, like a proper a¢t of in-
terruption, break the courfe of préfcription ; the years of minority are on~
ly difcounted from it: fo that its operation is indeed fufpended during the
minor’s nonage ; but how foon he becomes major, the prefcription, which
had commenced before the minority, continues to run, and the years before
the majority are conjoined with thofe after it, in order to complete the term
of prefcription. This doélrine is applicable alfo to the privilege arifing
from one’s legal incapacity to a&. The minor is intitled to this privilege
of fufpending thie courfe of prefcription; not only when the right againft
which it is running is vefted directly in himfelf, but when it ftands in the
perfon of a truftee for his behoof, New (vl ii. 63. § 1. By the faid ftatute
1617, no minority is to be difcounted from prefcription, but that of him
againft whom the prefcription is ufed and objected. The act exprefsly
fays, that the years during which the parties again{t whom prefcription is
obje@ed are majors, fhall be counted ; there is no infinudtion, that they
may avail themiclves of the minority of third parties, from whom they de-
rive no right : and if this privilege of minority may not be ufed without
authority from the minor, ftill lefs can it be made to operate againtt his in-
tereft, or what may be prefumed to have been his defire. For inftance, one
cannot, with a view to elide the effe of prefcription run againft his title,
plead another’s minority, in order to defeat the minor’s own title, or fub-
ject him to limitations and fetters which it was evidently his intention to
get free from. A decifion, however, is obferved in 1756, New Coll.1. 214.
where the court fuftained the plea of minority under thefe circumftances ;
but that judgement was upon appeal reverfed by the Houfe of Lords.

46. In an obligation, where the right of the creditor is unlimited, ex-
tending equally againft all the obligants and fubje@s which it affects, if the
right itfelf be fafe from prefcription, the whole of it is preferved ; fince, as
the right continues unum quid, one part of it cannot be feparated from the
other. On this ground, diligence ufed by an annualrenter, whofe right is

Vour. II, 6 X conftituted
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conftituted on two feparate tenements, againft any one of them, even after
the right of the two has gone to different perfons, or payment of annual=
rent made by the proprietor of one of the tenements; preferves from the
negative prefcription the whole. right of the annualrenter, which cannot be
weakened by the proprietor’s making over one of the two in favour of an-
other, Fune 22. 1671; Lo. Balmerino. But whether fuch diligence can alfo
hinder the pofleffor of the other tenement under a fingular title, from the
benefit of the pofitive prefcription, may be doubted: for ne interruption
can be faid to be made by the diligence, which we have fuppofed to affect
only one of the tenements, againft the pofleffor of the other ; and if he con-
tinues to poflefs without interruption for the forty years; he feems to be
precifely in the cafe of the aQ 1617 ; unlefs the two tenements thould be
parcéls of the fame barony ; i which cafe there is no doubt that the inter-
ruption would be effeCtual as to thewhole. Baronia being nomen univerfitatis,
it is quite eftablithed, that interruption againft the poffeflor of a bareny, by
arrefting or levying the rents of any part or tenement, covers the whole
from prefeription ; wid. fupr. b.2. ¢. 6. § 18, In the fame manner, diligence
-ufed upon a debt againft any one of two or more co-principals, preferves
the debt itfelf, and fo interrupts prefeription againft all of them ; and dili-
~gence ufed againft a cautioner, interrupts prefcription as to the principal
-obligants. Thus alfo, by our former law, a partial payment made by the
principal debtor, interrupted prefcription from running in favour of the
cautioner, Dec. 18. 1667, Nicholfon: but fince the ftatutory limitation of
cautionary obligations by 1695, ¢. 5. the cautioner is free, barely by the e-
lapfing of feven years, notwithftanding any diligence ufed againft, or even
partial payments made by the principal debtor, within the feven years.

47. In obligations where the right of the ereditor is' divided into dif=
tinc parts, either originally, or by voluntary conveyance from the firft cre~
ditor, it may well happen, that part of the right may be preferved from
prefcription, while another part falls under . 'Thus, where a creditor in
a bond afligns part of it to another, he divides the right between himfelf
and the aflignee ;- and therefore interruption made by the aflignee, though
it preferves the part affigned, cannet avail the cedent, as to the part which
he retained to himfelf ; nor, ¢ contra, will interruption ufed by the cedent
-preferve the aflignee’s part. Thus alfo, in the cafe of a bond of provifion
by which two or more children are previded, each in a feparate fum, inter-
ruption ufed by one of the children is not available to the reft; for prefer-
ving to them their refpetive fums which they had negle@ed to demand du-
ring the eurrency of the prefcription.

48. Queftions are frequently moved concerning the prefcription of debts
due to foreigners, and demanded in this ceuntry, whether the decifion
-ought to be governed by the law of Scotland, where the judicial demand of
the debt is made by the creditor, or by the lex loci contraétus, or by what o-
ther rule of law or equity. Civilians differ upon this point. Some hold,
that the law of the country where the ground of debt, and of the a&ion
competent upon it, had its rife, that is, the lex loci contraitus, ought to
.be regarded: but others maintain, with greater probability, that the que-
ftion is to be regulated by the law of the place where the aétion itfelf is in-
ftituted againft the debtor, or, in other words, by the law of the defender’s
prefent domicil ; becaufe debtors can be fued before thofe courts only to
~whofe jurifdiction they are fubjected, and all courts muft judge by
their own municipal laws. Hence an Englithman who has furnifhed
goods in England to a Scotfman, need not difquiet himfelf about the laws
of our prefcription, fo long as his debtor continues to refide where he con-
tracted the debt: and indeed, though the debtor fhould return to Scotland

after
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after the expiration of three years, but before the Englifh limitation of fix
years has taken place, the creditor ought not to be cut off' from his claim
upon our triennial prefcription, unlefs he thall have delayed to commence
a fuit for three years after the debtor’s return home; fir/#, becaufe our fta-
tute eftablifhing that prefcription, though eéxprefled in general terms; can=
not by a juft interpretation be extended to foreign contracts; (for England
is in this queftion a foreign country to us), unlefs the debtor has afterwards
refided in Scotland for that whole term of three years; .24/, becaufe it is
inconfiftent with equity, that a debtor’s fraudulent device to difappoint his
creditor by changing domicils, thould have the fame effect as a difcharge
of his obligation, without any negligence that can reafonably be imputed
to the creditor.. If in the cafe of an Englifh debt, which is in their law li-
mited to a thort preftription, but not in ours, an action fhall be brought in
Scotland by the’creditor for payment; after the years of the Englith limi-
tation fhall have elapfed, the Englith ftatute, which is of no proper autho-
rity in the courts of Scotland, cannot be regarded as an extinétion of. the
claim: neverthelefs, it ought in equity to be receivéd as a prefumption that
the debt is paid, if the creditor fhall not elide it, either by direct evidence,
.or by ftronger contrary prefumptions, It is hard to quote any decifions of
.our {upreme court, 'in fupport of what has been obferved on this head, to
which contrary decifions may not be oppofed : but thefe and other rules re~
Iating to it are laid down with great precifion, and the contrary judgements
‘cenfured by the author of Principles of Equity, p. 125. 283. By the lateft
decifion on this point, New Coll. 1. 156. the court of feflion have made the
law of Scotland the rule of their judgement *. ~ o

49. Queftions concerning the prefcription of heritage, muft be governed
by the law of the place where the heritage lies, and from which it cannot
be removed. R

T I T. VIII.
Of Succeflion in Heritable Rights.

Ersons who haveright to a fpecial fubje@ in virtue of a conveyance
inter vivos, are called fimgular fucceffors, b.2.t.7.§ 1. That fort of
fucceflion having been already handled, it ftill remains to confider how e-
ftates, whether heritable or moveable, defcend on the death of the proprie-
tor to thofe who fucceed in his place. This kind of fucceffion is called uni-
werfal ; and may be defined, the right of an heir or executor to enter upon
the eftate which belonged to a perfon deceafed at the time of his death.

2. Succeflion may be divided into provifional, or by deftination, and le-
gal. The firflt refts on this foundation, that if one hath, in confequence
of his property, a power to transfer his eftate to another by a prefent deed
of alienation, he muft alfo have the leflfer power of fettling it upon whom
he will, by a deed which is not to take effect till his death. If the proprie-
tor {hall not exercife this power during his life, the law confers the right
.of fucceflion upon himr whom it is prefumed the deceafed would have ap-
pointed his heir in refpet of the proximity of blood, had he made a defti~
nation; which is ealled the legal fucceflion. Hence, the heir appointed by
the deftination, or exprefs will of the deceafed, muft be preferred to the le~
-gal heir, who derives right only from his prefumed will; for conjecture or

* The fame has been found in feveral later cafes ; Randale contra Innes, Fuly 13. 17683 Fean
Ker contra E. Home, February 20. 1771 5 Barret contra E. Home, February 1772.
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