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To the Right Honourable,

ARCHIBAL D
Farl and Vifcount of ILAY,

- Lord Oranfay, Dunoon and Arrofe,
Lord Privy-Seal, Lord Juftice-General,

An Extraordinary Lord of Seffion,;and one
of His M a3EsT ¥’s moft honourable
Privy-Council.

MY Lo=rbpj )
P d s n el O whom fhould the
TlB a5l firft Volume of the
. Inflicutes of the pri-
§ vatc and publick
- = Laws of Scotland be
rather offered, for Countenance
and Approbation, than to fo

a 2 ore
| Qreat
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“The DEDICATION,

great a Judge of both, asyour
Lordihip has approv'd your felf
to be, in the due and skilful Ap-
plication of the Principles there-
of to particular Cafes: Not only
in the higheft Court of the laft
Refort above,and at the Council
Board, where your natural Elo-
quence, polite Learning, exqui-
fite and comprehenfive Know-
ledge of the Laws Canon, Civil,
and Municipal, imployed to the
beft Purpofes, have eminently
appeared ; But alfo in the Court
of Seflion, as an extraordinary
Lord; and in the prime Criminal
Judicature, as Lord chief Juftice,
or Juftice General of Scotland ?
Which laft Character of high Au-
thority, was once intail'd as In-
heritance on your illuftrious and
potent

=
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" The DEDICATION.

potent Anceftors,” the Earls of
Argyle; who have always figna-
liz’d themfelves, in protecting the
Sacred and Civil Liberties and

Interefts of their Country.
Permit me therefore (My
Lo rp) to flacter my felf that,
as the noble and ufeful Subject
treated of in this Book, has {ome
Claim of Right to fuch a Patron ;
é’ who adorns his high Blood, and
all Things that come into the
Lift of tranfcendent Accomplifh-
ment, with a hearty Zeal for the
prefent Eftablithment of Church
and State, and an affetionate
fteady Loyalty to our Gracious
Sovereign King George, the great
Defender thereof : So this Ad-
drefs from a Profeffor in an Uni-
verfity, where your Lordfhip was
a3 carly
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The DEDICATION.

carly feafon’d with the firft Part
of that Education, now {o bright-
ly improv’d, will not be altoge-
ther unacceptable. It is what the
Members of that little Common-
wealth of Learning have juftly to
boaft of, that your Lordfhip was
once fome Time in a Courfe of
Study there; And I prefume to
take this Way, in my private
Spherg, to teftify how much Iam,
with all Sincerity, and profound
Refpect, |

My LoRrnb,
Tour Lordfbip’s moft obedienty

and devoted hamble Servanty

Wirriam ForBES,
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] AV I NG made theStudy
of the Laws the Bufinefs

of my whole Life, I did,
fome Years ago, fet about
the Compiling of ¢ great
it Xl Body of the Law of Scot-
land :  Containing its Harmony with, and
Differences from the Civil and Feudal Law ;
and (hewing how far the Scottith and Englifh
Laws do agree and differ ; with incident com
parative Views of the Modern Conflitutions
of other Natsions in Burope : Which was
to confift of Two Volumes. In the fief
I defign’d to treat of the Private Law,
which mainly refpefts private Property ;
the Interefts and Differences of particular
a4 Perfons
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ii The PREFACE.

Perfons among themfelves.  The fecond
‘Volume was to fet forth the Pablick Law,
which contains all Matters, that have any
Relation to the Order of the State: As
the Power, Rights and Prerogatives of
the Sovereign, Queen- Confort, and the
Prince; the Fun&ions and -Duties of
Officers of State and the Crown ; Jurif-
di¢tion Ciyil, Ecclefiaftical and Military ;
the Parliament, Privy-Council, Courts of
Judicature, Sovereign and Subordinate ;
the Order of judicial Proceedings therein ;
the Conftitutions, Privileges, Statutes and
Rules of Corporations, and Bodies Poli-
tick, as Burghs, Univerfities, &c. And
laftly, the Criminal Law. Out of both
thefe Volumes, when finifhed, I pro-
pounded to draw a comprehenfive Inf-
tute of the Law of Scotland, confifting
alfo of Two Volumes, in the {ame Order
and Method with that of the Great Body,
for the Ufe of fuch as fhall Study Law
under my Care and Direltion in the
Univerfity of Glafgow. ~ =~
" 'The firft Volume of the Great Work,
wherein the Private Law is handled, be-
_ing in fome Meafure finifhed, and a good
‘Advance made in theother: The firft
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The PREFACE. 1l

Volume of the Relative Inftitute doth now
come forth to publick View, to be follow-
ed by the other in its due Time. |

In fo doing, I not only Copy after the
Learn’d Sohn Voet, late Profeflor of Law
in the Univerfity of Leyden, whole Com-
pendium of the Roman Law was publifhed
before his Commentary came to Light:
But alfo have before me the Example of
the Great Fuftinian, by whofe Order his
Inftitates, compofed after the Pandeits,
were promulged before them. I have
nothing lefs in View, than ro derogate
in the leaft from the Value of Sir George
Mackenzie’s Book, which is got into
molt Hands, and hath hitherto been Ufe-
ful to initiate Perfons in the Study of our
Law : But feveral Things notwithftand-
ing, mov’d me to think of fuch a Com-
pofure. 1. Great Alterations have been
made in the Law of Scotland, fince that
learn’d Man writ; and feveral Points
controverted in his Time, are now clear’d
up, and eftablithed by a Tralt of Uni-
form Decifions. 2. Some Matters of the
Private Law, and many of the Publick,
are not taken Notice of by him at all ;
and others only in a Word or two e
| a4 Paffant,




forbes institue insides.QXD 30/10/2012 12:08 Page 12 @

12

iv The PREFACE.

Pafjanty fo as the Student can reap but
little Inftru&ion from thence. 3. Tho’
Sir George’s Authority goes a great Way
with me, I cannot help differing from his
Opinion in fome Points. 4. Seeing every
one has a peculiar Method of digefting
his Thoughts, as well as a certain Turn of
Thought and Notion; I found my felf
concern’d, in the difcharge of my Aca-
demical Fun&ion, to Reduce and Range
the Fundamentals of our Law in fuch Or-
der, as Iconceiv’d moft Natural, and a-
dapted to Teaching.

The Method purfued in this Volume,
is as follows. Ihave premifed a Prelimi-
nary Differtation concerning Law in Ge-
neral, and the feveral Kinds of it, as the
Laws of Nature, and Nations, and Ci-
vil Laws, particularly the Municipal Law
of Scotland, with the feveral Grounds and
Foundations thereof, how it is raifed,
founded on, and influenc’d by the Laws
afarefaid ; the Csvil Law of the old Ro-
mans, the Canon, and Feudal Laws, which
are fuccinttly defcribed.

Then the private Law is caft into four
Parts. The firft Part concerns Perfons
in their Natural, and in their Relative or

Civil
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‘I'be PREFACE. v

Civil Capacities; and confifts of two
Books. The firft Book confiders Perfons
in their Natural Capacities, as diftin-
guifh’d, 1. By their Sex, into Males and
Females. 2. By their different Ages, in-
to Pupils, Minors, and Majors: And
with Refpeét to thofe under Age, Tutors,
Curators, Pro-Tutors and Pro-Curators
are difcourfed of. 3. Perfons are con-
fidered as differenced from others, by
fome Incapacity of Mind or Body, fuch
as Idiots, Furious Perfons, &€5¢. and thofe
interdited. The fecond Book treats of
Perfons in their Relative or Civil Ca-
pacities. 1. General, of ordinary Sub-
jets, Perpetual and Temporary; the
Clergy and Laity. 2. Particular, of
Man and Wife, Parents and Children,
Malfters and Servants. :
Eftates, and how acquired, extinguifh’d,
and affeted with Burdens, are the Sub-
je€t of the fecond Part, which contaigs
three Books. In the Firft, Poflelion and
Property, the Nature, and feveral Kinds
of them, and the general Ways of ac-.
quiring Rights to Things confifting of
Property and Pofleffion, are handled.
The fecond explains real and heretable

Rights :
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vi  The PREFACE.

Rights: How they are conftituted by
Charter and Seifin ; what the Vaflal gets
thereby, and what remains with, and be-
longs to the Superior, called the Superiori-
ty and Cafualities thereof ; and the Bur-
dens both private and publick, wherewith
real Rights may be affected. The third
Book turns upon Obligations, and perfo-
nal Rights of all Kinds: And is fhut up
with the Ways how fuch Obligations, or
perfonal Rights are annull’d and Extin-
guifhed.

The third Part handles the Tran{miffi-
on, and pafling over of Eftates from oneto
another, whether a fingular, or univerfal
Succeflor, and confifts of two Books,
The firft comprehends the Tranfmiflion
of Property to fingular Succeflors. 1. By |
voluntary Deeds of Alienation. 2. By
the legal Diligence of Creditors. 3. By
Confifcation. In the penult Chapter of
which firft Boak, Truft, a Quality often
affe@ing the Conveyance of Rights, is
handled. And laftly, Prefcription, a Way
of acquiring and lofing of both heretable
and perfonal Rights, is treated of, after all
thefe have been explain’d. The fecond
Book clears the Tranfmiflion of Property

£
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~ The PREFACE. vii
to univerfal Succeffors, as Heirs and Exe-
cutors, term’d Succeffion.- Which is dif-
courfed of, both in general, and in Par~
ticular, 1. With Refpect to Heretage.
And, 2. In Relation to Moveables.

The fourth Part holds forth the Ways
of determining all civil Controverfies in
Point of Right and Pofleflion: Which is
divided into two Books. The firft {hews,
how fuch Controverfies are decided extra-
judicially, without going to Law, either
by A& of one of the Parties; or where all
Parties mutually confent, by Tranfalion,
or Submiffion: Or, in a judicial Way, by
A&ion in a Court of Juftice. The fecond
Book, for Connexion fake, gives an Ac-
count of the Seflion,the Offices relative and
fubfervient to it ; and of the Commiffion
for Plantation of Churches, and Valuation
of Tithes, €9¢. with a general Scheme of
the Method and Form of Proceeding in
thefe Courts.

I fhall no further foreftall my Book, by
giving a more minute Account of the
Contents thereof: But only acquaint the
Reader in general, that it hath been my
chief Care, neither to overlook, nor too
much contrat any neceflary Part of our

private
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private Law; according to the Scantling
of my Capacity ; and to advance niothing
but what I can vouch, and make good by
fufficient Authorities.

INSTI-
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. Advertifement.

The Reader of Mr. Forbes”s Infticutes of the Lawof Scotland,
Vol. 1. is defired to correét the following Errors of the
Prefs, and any others lefs material that may have efcaped
Obfervations

PAge 76 A.lin. 8. for natural read Nature, P. 18s. A.

lin. 23, for were to be, r. were mot to be. P, 226, A.lin..
12, for Debtory r. a Creditor. ~-Ibid. lin. 14, for Debtor, r.
Creditor. 1bid. lin. 19, for the’ r.if. P. 227,.A. lin. 12,

dele mo. P. 49, B.lin. 6, dele of., P. 50, B.lin. 19, for for

r.or. P.s2, B.lin. 19, for Hezr deceas’d, r.deceas’d. P. 66,

B. lin. 20, for Date, r. Term of Payment. P. 147, B.lin. ante
;'enult, foris, r.of. P. 126, B.lin. 18, for legal, Reverfions, r..

egal Reverfions. P. 173, B.lin. 11, for fourteen, r. fifteen. P,

176, B. lin. 15, for Promifes, r. Procefs.





