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TIT X
Of Teinds or ‘Tithes.

HE do@rine of tithes falls naturally to be explained after that of fervi=

tudes, tithes being truly a fervitude or burden affecting lands. But
as nothing has been hitherto faid of church-lands, in fo far as they differ
from temporal, the general doérine of church-benefices may be taken un-
der confideratien in this title; and te throw the greater light on the fub-
je@, a fhort account may be premifed of the funds by which the clergy
were {upported in the firft ages of the Chriftian church.

2. Chriftians are commonly thought to have had originally all things in
common ; but it may be juftly doubted, whether the text upon which that
opinion is grounded, Afs iv. 34. 35. is to be taken in the full extent of the
words : for if it had been an univerfal Chriftian duty, it is not likely that
the Evangelit would have made fpecial mention of the fingle inftance of
Barnabas difpefing of his eftate for the common benefit, verf{. 36. 37. Nei-
ther is that notion favoured by the Apoftle Peter’s fevere reprehenfion of
Ananias, 4¢ts v. 3. who it appears was at full liberty to hold his eftate as
his own propesty. His crime confifted in lying to the Holy Ghoft, and im-
pofing on his brethren ; as if, after the fale, he had given up the whole
price to be divided by the apoftles, when in fa¢t he retained apart for pri-
vate ufe. Thus much may be certainly affirmed, that if they had any pro-
per communion of goods, it was of exceeding fhort duration ; for we find
weekly oblations made, as early as the apoftelical age, for the faints, by
every man accoerding to his abilities, 4és xi. 29.; 1 Cor. xvi. 1. 2. 3. which
prefuppofed a right of property. Thefe donations, while Chriftians were
perfecuted by the ftate, confifted chiefly of money, which could be more
eafily concealed than land ; for by the Roman law no bequeft could be made
to any community or cerperate body without the Emperor’s licence, /. 8.
C. De ber. inft. ; and feveral of the perfecutions raifed againft the Chriftians
were owing to the view of profit that the Emperors propefed to- receive by
the confifcation of the lands that had been bequeathed te the church. But
immediately after Chriftianity became the eftablifhed religion of the Empire,
the church were allowed to held whatever fhould be left to them by tefta-
ment, /. ¥. C. De facrof. eccl. ; and they were {foon enriched by the large dona-
tives of land-eftates granted to them, proceeding either from the devotion or
from the vanity of the donors. All thofe lands were put under the manage-
ment of the bithop ef the diocefe ; and the yearly rents diftributed by the
deacons, according to his dire@ion, for the fupport of the clergy and the
poor. To prevent the abufes which even then were beginning to be com-~
mitted in the applicatien of the church-revenues, it was ordained by Pope
Simplicius, anno 475, that they thould be divided into four parts; one to
the bithop himfelf, one to the inferior clergy, one for preferving the fabric
of the feveral churches within the diecefe, and the remaining fourth to the
poor, Cauf. ¥2. g.2. ¢. 28. ; the proportions of each divifion to be fixed by
the bithop, #bid. c. 23. But the corruption of the clergy fiill growing from
evil to worfe, moft of the bifhops, fenfible how neceflary an inftrument
money was to church-preferments, appropriated the whole to themfelves ;
and {o left the inferior clergy deftitute of all fupport or provifion, but
what depended on the voluntary contributions of thofe who were under
their charge.

3. Great
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3. Great murmurings having been occafioned by this additional burden
on the laity, churchmen bethought themfelves ferioufly of an expedient,
which had been formerly recommended by St Auftin, a father of the fourth
century, of layingin a claim to the tenth of the fruits of every real eftate,
after the example of the Levites in the Jewifh law. We find accordingly, -
in fome of the church-councils held in France, in the fixth century, the
payment of tithes prefled by the warmeft exhortations ; and fome donations
of tithes were, according to Mezeray, freely made by perfons of great e-
ftates in that century, and about the beginning of the feventh, chiefly to
monafteries, and but a few to the fecular clergy, who, if the church’s
claim had been well grounded, would have had the moft equitable right to
them. But all this was voluntary: for the right of tithes is not once men-
tioned among the many conftitutions ena&ed by Juftinian, and the Chriftian
Emperors, his predeceflors, for fixing and preferving the rights and privi-
leges of the church; nor is fuch right declared by any law of the Vifi-
goths, Lombards, or other nations, which emerged out of the ruins of the
Weftern Empire, till Charles the Great eftablifhed it in general terms, to-
wards the end of the eighth or beginning of the ninth century, lg. Lang.
l. 3.8 3.c. 1.¢ 2. And in fad, tithes were not before that period exa&-
ed, eitherin France, Africa, or the Eaftern Empire; fee Padr. Paolo’s treatife
of benefices, and L'efprit des loix, I. 31. c. 12. At what time this right was
acknowledged in Scotland is uncertain: for the aflirmation of Hector Boe-
tius, /6. 9. that K. Convallus injoined their payment by an a& about the
year §70, long before it was received by any nation in Europe, is neither
probable in itfelf, nor fupported by authority. David I. made two grants
of lands with the tithes to particular churches; copies of which are prefer-
ved in Anderfon’s Diplom. Scotie; and there is an exprefs ftatute of David I
¢ 42. § 3. infliing the pains of excommunication upon thofe who thould
refufe to pay their tithes. »

4. Thus, after the right of tithes came to be univerfally allowed to the
church by Chriftian princes, the church’s patrimony confifted of two
branches: firff, Of the property itfelf of fuch lands as had been gifted or
devifed to them from time to time; which was called the temporality of bene-
Jices : but lands given to, or acquired by a bithop fanquam quilibet, are no
part of the church’s patrimony ; for they defcend to the bithop’s heirs, and
not to his fucceflors in office. 2dly, The tithes of all lands ; which get the
name of the /pirituality of benefices, becaufe they were accounted, in a more
proper fenfe, their patrimony ; though it is certain that tithes, in their in-
fancy, were given, not to the clergy alone, but to lay monks, who took
on themfelves the name of pauperes, and to other indigent perfons. The
word benefice, which was originally ufed to fignify a grant of temporal lands
to a vaflal for military fervice, was afterwards transferred by canonifts
to church-livings; becaufe thefe were alfo gratuitous rights in favour of
churchmen, in confideration of their fpiritual warfare.

5. The feveral divifions of benefices ftated by writers, into fecular and
regular, cathedral and parochial, &c. have been fufficiently explained, fupr.
6. 1.t. 5. Itis common to all benefices, that they are not the property of
the beneficiaries, whofe right is only temporary, and who ought therefore
to ufe it without deftruction or wafte, that their livings may be preferved
entire to their fucceflors. Hence it was by the Canon law declared unlaw-
ful for bifhops to do any a&s relating to their churches, without the con-
{fent of the chapter, Decretal. I. 3. t. 10.¢. 4.; or to exchange or difpofe of
any part of their benefices, even with the concurrence of the chapter, un-
lefs the deed appeared evidently profitable to the church, Cau/. 12. g. 2. ¢. 52.
Nor could the heads of "religious houfes, as monafteries or priories, alie-

VoL. L. 4 Q nate,
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nate, without confent of the conventual brethren. As to the law of Scot-
land, it appears by the preamble of 1606, c¢. 3. that the confent of the
chapter was, from the earlieft times, required in all alienations or leafes
granted by the bithop of any part of his benefice; and that on the fame
ground of law, the confent of the bithop, and of the majority of the chap-
ter, was eflential to all deeds granted by the dean, or any fingle member of
the chapter, as to his particular benefice, Spottifw. v. Kirkmen, p. 186. College of
Aberdeen. But this incapacity did not ftrike againft their power of receiving
the heirs of vaffals ; for though the entry of heirs be a removatio, it is not
an alienatio feudi. Craig acquaints us, lib. 1. dieg. 13. § 14. that before the
Reformation, it behoved the chapter to give this their confent to the bi-
thop’s deed in a meeting aflembled for that very purpofe; or, according to
the phrafe of thofe times, in a meeting chapterly convened ; but by . the
{aid act 1606, the fubfcription of the majority, however procured, and
though adhibited at different times, and in different places, was declared
fufficient. Yet it was ftill neceffary that the majority fhould fign their con-
fent during the bifhop’s life, and while he continued in that church, with-
out having revoked the deed ; for either the death, tranflation, or revoca-
tion of the bithop, was a mid impediment or bar hindering the chapter’s
confent from being connected with the deed confented to. Hence a pofte-
rior deed granted by the bifhop, to which the chapter’s confent was pre-
fently obtained, excluded a prior, though the prior fhould have got the
full number of fubfcriptions to it, after the pofterior deed was confented to
by the chapter, Cr. ibid.

6. When a vacancy happened in the epifcopal fee, by the death, depri-
vation, or tranflation of the bifhop, the chapter fupplied the place of the
bithop, or reprefented him, both in {piritual matters, except in confer-
ring benefices, the collation of which belonged to the bithop, Decretal. . 3.
t. 9. c.2.; and even in temporal, 6¢0 Decretal. I. 1. ¢.8. ¢. 3. But Craig’s
opinion, /b. 1. dieg. 13. § 16. fub fin. is probable, and appears agreeable to
our practice, that this right in the chapter extended not to deeds of aliena-
tion, but was confined to ordinary a&ts of adminiftration, as letting leafes
for a moderate endurance, removing tenants, &c. Spottifw. wv. Kirkmen,
2. 187. Erfline.

7. By our ancient ufage, parfons, and other of the inferior clergy whofe
benefices did not depend on the bithop, might feu out the lands belonging
to them, Cr. lib. 1. dieg. 13. § 17. notwithftanding the text in the Con/. Feud.
l.1. t.1. pr.  But no feudal grant of church-lands, whether by them, or
by the dignitaries of the church, was valid, either by the Canon law or
our ufage ; unlefs, firff, the condition of the benefice was thereby made
better, 7. e. unlefs the yearly feu-duty exceeded the rent of the lands feued,
Cr.l. 1. dieg. 13. § 18.; 2dly, unlefs the patron gave his confent, Cauf. 16.
g. 7. ¢. 34.; for every one might reclaim a donation made by himfelf or
his anceftor to the church, if the beneficiary, whofe right was only tem-
porary, fhould, by alienating it without his concurrence, attempt to invert
it to a_purpofe different from what the donor had exprefled in his grant,
St. 2. Rob. I ¢. 1. §4. 5. And hence the King’s confirmation was necef-
fary in the alienation of church-lands belonging to bithops or abbots, Reg.
Mgj. 1 2. c. 23. § 1. becaufe the law prefumed the King to be the donor,
and of courfe the patron of thofe benefices, ibid. § 2. After the Papal
power was grown to its greateft height, the Pope, in 1468, wrefted this
right from the patrons, whether the King or {ubjecs, and declared all a-
lienations of church-lands or goods void which were granted inconfulto
Romano pontifice, Extr. Com. I. 3. t. 4.; fee Craig, Iib.1.dieg. 15. § 29. When
churchmen, on the firft appearance of a reformation in this kingdom, be-
gan to fufpe@ that they might foon be deprived of their church-revenues,

they
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they frequently feued their lands at a yearly duty confiderably below their
true value, for which they received large fums from the feuers in name of
fine or entry ; and the Pope, from the fame apprehenfions, readily ftrength-
ened thofe grants by his confirmation. To remove the hurtful confequen-
ces of this kind of dilapidation, and prevent it for the future, it was ena&®-
ed by 1564, ¢. 88. and 1584, ¢. 7. That all feus of church-lands fhould be
confirmed by the fovercign ; and that all fuch feus already granted, which
had not been confirmed by the King or Pope, or which fhould not be con-
firmed by the King within a determinate day, thould be null. And thus
the fovereign’s power in that matter, as coming in place of the Pope, was
not only revived, but enlarged above what it had been formerly: for by
the two laft-quoted aéts, his right of confirming reached over all church-
lands, whether he was patron of the churches or not ; whereas his original
right was confined to the fpecial lands of which the crown was either the
real or the prefumed patron. As feveral feus had been granted by bithops
in the reign of James V. to which that king had confented by his fuper-
fcription and privy feal, but which were not formally confirmed either by
the King or Pope, thefe are declared by 1593, ¢. 187. to have full force,
and to be preferable to pofterior grants of the fame lands confirmed by the
King in confequence of the a& 1584.

8. Churchmen were, by ad&ts pafled ecarly after the Reformation, re-
ftrained not only from granting feus of church-lands, but from charging
them with burdens to the prejudice of the benefice. Thus, by 1585, c.11.
it behoved all who were to be provided to bifhopricks, abbacies, or other
benefices in the King’s gift, to give fecurity that they fhould leave them
in as good condition as they found them at their entry; and all leafes,
penfions, or other deeds hurtful to the benefices, were declared null. More
particularly, bifhops, by 1606, ¢. 3. were prohibited to grant penfions
out of their benefices, to endure longer than their own right; by 1594,
«. 200. no beneficiary, under a prelate, was allowed to grant leafes of a
Yonger duration than three years, without confent of the patron ; and by 1617,
¢. 4. no prelate was to let any part of his patrimony for a longer term than
mineteen years, nor any churchman, under a prelate, for a longer term
than their own lives, and five years after, under the pains of deprivation
and infamy. As feveral churchmen under prelates took occafion, from
this laft act, to grant leafes for the term thereby indulged to them, with-
out confent of the patron, it was declared, by 1621, c. 15. that the a&
1617 was not intended to derogate from the former law, which required
the confent of the chapter or patron to the leafes of church-lands in which
they had a legal intereft, but merely to reftrain the unbounded liberty that
churchmen affumed, in granting leafes to laft for many lives, and many
nineteen years; and that therefore all leafes that had been granted by any
inferior clergyman, to continue longer than three years, thould be void
where the patron had not interpofed his confent. Leafes granted by church-
men, though they fhould have exceeded the legal terms of endurance, were
fuftained for the term allowed by law, and fet afide as to the remainder,
Fuly 18. 1668, Fobnflon. How churchmen might acquire a right to church-
lands by pofleflion, fee ufr. b. 3. t.7. § 33. 34.

9. The teind, or tithe, which is called the /pirituality of benefices, may be
defined, that proportion of our rents or goods which is due to the Chriftian
clergy, for performing divine fervice, or exercifing the other fun&ions pro-
per to their feveral offices. 'We are taught by natural, as well as revealed,
religion, that a part of our fubftance is due for the fupport and mainte-
nance of the worfhip of God, and that thofe who ferve at the altar ought
to live by the altar., But whether the fpecial proportion of a tenth of our

yearly
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yearly revenues is due to the Chriftian clergy by a divine and unalterable
right, is a point which has been agitated with great heat. Itis affirmed
by all the Canonifts, by moft of the Popifh clergy, and by no inconfider-
able number of the Proteftant, among whom our firft reformers from Pope-
ry may be reckoned ; and it is denied by moft of the Proteftant princes and
ftates of Europe. The topics urged in proof of the affirmative are chiefly
drawn from that article of the law of Mofes, by which God himfelf or-
dained the tenth of the fruits of the ground to be given to the priefts and
Levites, Numb. xviii. 21. et feqq. But, firf, This argument is improper in
a queftion, What the divine law is in the Chriftian church ? for the Mofai~
cal law, in fo far as related to the policy of the Jewifh church, was not
given forth as a rule to other nations ; and being but temporary in refpect
even of the Jews, loft its force at the coming of our Saviour, when the or-
der itfelf of the priefts and Levites was abolithed. 24Jy, The Popith clergy,
who offer this plea, do themfelves difelaim the obligatory force of the Jewifh
law, where it interferes with their views of power orintereft ; for they
- have, in {pite of an ordinance of Mofes, which prohibits the Levites to
poflefs lands in their own right, Numb. xviii. 23. 24. drawn to the church,
befides the tithes, a confiderable property in land, in all the countries
that acknowledge the fee of Rome. There can be no doubt of the fenti-
ments of the Scottifh legiflature on this peint fince the Reformation ; for
our fovereigns, in place of transferring the tithes from the Popifh to the
Proteftant clergy, have affumed the power of beftowing grants of the great-
eft part of them to laymen, with the burden of reafonable ftipends to the
clergy ; which grants have been, either exprefsly, or by confequence, ra-
tified in parhamcnt

1o, The Canon law divides tithes into predial and perfonal, Decretal. I. 3.
#. 30. c.20. Predial tithes arife from the product of lands, whether merely
natural, or in part induftrial ; the whole of which is tithable, without any
dedudtion or abatement given to the poffeflor, propter culturam et curam.
That law does not ftate mixed tithes as a branch of this divifion, as Stair
has done, 4. 2. ¢ 8. § 5. 6. and Mackenzie, § 4. b. t.: for the tiche of ani-
mals, which anfwers to the defcriptiori of mixed tithes given by thefe au-
thors, is truly predial, as it is payable without the deduction of any charges
laid out in rearing it; and as it belongs to the church of the parifh where
the pafture-lands lie, and not of that in which the proprietor refides, whick
is the diftinguithing charadter of predial tithes, Glyff. in Lancel. In, ji Jur.
Can. 1. 2. ¢. 26. § Decimarum. Perfonal tithes include all profits which arife
not from lands, but are made by induftry alotie, whether by handicraft
trades, commerce, hunting, war, &c. But they have never been acknow-
Iedged in Scotland. A decifion obferved by Stair, Nov. 2q. 1678, Birny, by
which certain perfonal tithes were adjudged to be part of a benefice, when
fupported by immemorial pofleflion, is no evidence of the right of our
clergy to perfonal tithes ; and is founded merely upon a prefimption, that
no man would fubject himfelf to any fervitude or paymetit, for time paft
memory, had he not béen obliged to it by an anterior pofitive conftitu~
tion.

11. That proportion of the fruits of the ground which is due for the fer-
vice of God, ought naturally to belong to him who difcharges the office of
paitor in the parith where the lands lie. Hence a rule is laid down, De-
cretal. L. 3. 1. 30. ¢. 29. that tithes are due to parochial churches de jure com—-
man: ; and the equity of this rule feems to be acknowledged by our ftatute-
law, both in the times of Popery, by 1489, ¢. 7. which makes the receiving
of tithes, without a leafe from the parfon or vicar, criminal ; and after the
Reformation by repeated alts, 1593, ¢. 163. & 165. by which, minifters

who
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who were lawfully provided to benefices, are fecured in the enjoyment of the
tithes belonging to them, againft all grants, made, or to be made, to their
prejudice, even in parliament, parte inanditd ; fee Fune 27. 1665, Fergu-
Jon 5 Fan. 14. 1674, Fobnflon. Yet it muft be admitted that this rule, Deci-
me debentur parocho, never obtained univerfally at any period of time. At
firft, the payment of tithes was voluntary ; and thofe that were willing gave
them, not always to the incumbept of the parith where the tithe was drawn,
but perhaps to fome church at a confiderable diftance from it; fometimes
to poor laymen; and moft frequently to monks, to whom devout Chriftians
were for many ages more liberal in their donations than to the fecular
clergy, on account of the high opinion conceived of their fanétity, from
their profeflion of poverty, and auftere rules of penance. And even after
the right of tithes was fully eftablifhed in the church, that right was moft
unjuftly wrefted from the parochial clergy, firff, by the confecration or ap-
propriation of the tithes to other churches or churchmen ; 24Jy, by Papal ex-
emptions ; and, 34/y, by the infeudation of tithes to laymen. As to the
Jirft, Patrons, who confidered themfelves, upon the emerging of every va-
cancy, as the abfolute proprietors of the benefice, fupr. b. 1. ¢. §. § 10. af~
fumed frequently a power of appropriating or annexing the whole endow-
ments of it to a cathedral church or monaftery, both that part which was
given by themfelves, and even the tithes. By this annexation, the patron
conveyed from himfelf to the donees, not only the right of prefenting an in-
cumbent, but all the fruits of the benefice ; {o that the donees became in
effect the perpetual beneficiaries of the church annexed, and of confequence
the titulars of all the tithes belonging to it. In appropriations to a cathe-
dral church the patron made the grant fometimes to the bifhop himfelf 5
and when that happened, the church annexed became part of the bifhop’s
own benefice, and was called menfal; either from men/a, which in the middle
ages fignified whatever was in one’s patrimony or property, Du Cange, v.
Men/a, or becaufe it enabled the bifhop to fupport his table with hofpitality.
Sometimes the church was given, not to the bithop, but to the chapter ; and
then it was called common, becaufe all the members of the chapter had a
common intereft in it. See however a difterent account of the origin of
menfal churches, Cr. lib. 1. dieg. 15. § 7.5 Forbes on tithes, p. 35. Many in-
ftances of fuch annexations, by which the parochial minifters were in effect
robbed of their livings, occur with us, as early as our moft ancient records
or chartularies carry us: and the abufe became at laft, by its frequency, fo
flagrant over all Chriftendom, that it was prohibited in the ninth century,
not only by church-councils, Cax/. 16. ¢. 1. ¢. 56. but by an ordinance of
Louis le Debonaire, Cap. Lud. 4ddit. 3tia, c. 72.5 and in the fifteenth century,
by a Scottifh ftatute, 1471, ¢. 44.; by which all fuch appropriations were
forbidden under the fevere pains of treafon. Neverthelefs the practice ftill
prevailed, till the reformation from Popery put an effe¢tual ftop to it, in
all the ftates which in the fixteenth century fhook off the Papal authority.
12. As the prelate, or monaftery, to whom a parochial church was
thus made over by annexation, could not by themfelves ferve the cure
in the annexed church, they did it by a deputy, who got the name of
a vicar, becaufe he held the benefice, not in his own right, but in the
vice and place of the prelate or monaftery : for fuch vicar had no right
to the tithes, or to any fettled maintenance out of the benefice; he de-
pended wholly on his employers ; who gave him fuch fhare of the tithes
as they thought fit to aflign to him for his living, and who could remove
him at pleafure. Sometimes the patron in his grant annexed only the greater
tithes, of corn, to the cathedral church, and referved the leffer for a vicar
Vor. L, 4 R who
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who fhould be prefented by himfelf to ferve the cure in the parochial
church. Sometimes he referved for that purpofe, not the leffer tithes only,
but certain lands belonging to the benefice, called for that reafon wicar’s
Tands, of which mention is made, 1593, ¢. 161.; and {fometimes he retain-
ed for the vicar’s behoof, part even of the greater tithes, under the name
of the wicar's penfiof. Thefe laft vicars, who were named to the parifh-
chureh by the patron in virtue of his refervation, held the benefice during
life; and as they had a right to the lefler tithes, or to the vicar’s lands, or
to fome other ftated thare of the benefice, jure proprio, they were proper be-
neficiaries. Hence arofe the divifion of benefices into parfonages and vica-
rages ; and the divifion of tithes into parfonage and vicarage tithes. And
hence it may be perceived, that the fame church might have been both a
parfonage and a vicarage ; a parfonage, in regard of the cathedral or mona-
ftery, which had got a right by the annexation to the parfonage-tithes ; and
a vicarage, in refpe@ of the vicar who ferved the cure, and was intitled ei~
ther to the vicarage-tithes, or to that part of the benefice which the pa-
tron had in his grant exprefsly referved for the vicar’s fubfiftence.

13. Parfonage-tithes, which belong to the parfon, comprehend by the u-
fage of Scotland only the tithe of corns, as of wheat, barley, oats, peafe, &c.
They are called in our Latin charters decime rectorie, from reclor, a parfon
and fometimes decime garbales, (though Craig gives another meaning to that
cpithet, lib. 1. di¢g, 15. § 10.), from garba, or gerba, a vocable of the middle
age, fignifying a fheaf or handful.of corn, Du Cange, v. Garba : and hence
the French to this day exprefs the drawing of the tithe, or the carrying it
off from the field, by enlevement du gerbe, Dict. de I’ academie Franc. 'The
leffer tithes, which get the name of vicarage, are appropriated to the vicar,
and comprife all the predial tithes, except the decime garbales, whether
they be the immediate fruits or product of the ground, as grafs, flax, hemp,
or whether they be other profits, which the land brings up by the poffef~
for’s induftry, as calves, fifh, eggs, milk, &c. The chief difference be-
tween parfonage and vicarage tithes, in their effets, is, that parfonage-
tithes are every where the fame, the law having made them, in the general
cafe, a burden wpon all lands ; whereas the payment of vicarage-tithes is
governed by cuftom, and cannot be exaéted where there has been no ufe of
payment. Thus the tithe of eggs, if it has been accuftomed to be paid to
the viear of one parifh, is due to him ; but the vicar of another parith, if
he has not had that ufe, cannot demand it. Nay, in the fame parith, one
landholder may be liable in a certain kind of vicarage-tithe, if he has been
wont to pay it, and another who never paid it will be free, Fuly 7. 1677,
Parf. of Preflonball. By our older practice, the right of all vicarage-tithes
indifcriminately was local, and depended upon cuftom, Feb. 11. 1665, Scoz.
But fome later decifions feent to make a diftin@ion. The tithe of animals,
and of things produced from animals, as lamb, wool, milk, cheefe, &c. has
been adjudged to be due, though not accuftomed to be paid, Fount. July 24.
1678, L. Grant, ftated in Dict. 11, p. 438.; St. b. 2. ¢. 8. § 6. But flax, plants,
roots, with the other product of gardens, are not {ubje@ to tithe, unlefs
ufe of paymeént be proved, Fune . 1676, Burnet. For the prefeription of
tithes, fee infr. b. 3. . 7. § 14.

14. The right of tithes was inverted from the parochial clergy ; 2dly, by
Papal exemptions. Bithops and religious houfes to whom donations of
land had been made, were originally fubjeGed to the payment of the tithe
of thofe lands to that church where they lay, in the fame manner that the
donor himfelf was previoully to the donation. To get free from this bur-
den, application was frequently made to the Pope ; who, from the pleni-
tude of his power, took upon him -to grant exemptions from the payment
of tithes, in favour of any churchman or religious fociety., This he did

with
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with fo liberal an hand, that there was hardly a religious order in the
church which was not, about the beginning of the 12th century, exempted
from the payment of the tithe of their own property-lands. To relieve in
{fome meafure the parochial clergy from fuch oppreflive alts of power,
firft, Pope Adrian IV. anmo 1156, and after his example, Alexander III. anno
1170, confined thofe exemptions to the lands in the natural poffeflion of the
three orders of Ciftertians, Templars, and Hofpitallers ; and decreed, that
all other religious houfes fhould pay the tithe of their own property, except
of the movalia; that is, lands that were newly brought under tillage at their
own expence, Decretal. I. 3. t. 30. ¢. 10.  This privilege of exemption in-
dulged to the Ciftertians was, by our fupreme court, communicated to the
lords of ereion, who fucceeded in their place, Gi/m.110. But, fir/?, that
exemption was a perfonal privilege, granted to the monks, as pauperes,
which ought not to have defcended to their fucceffors, Mack. 08/ on 1587,
¢.29. 2dly, The exemption granted by that canon to the Ciftertians, was,
limited to fuch of their lands as they had acquired before the date of the
canon, witheut any privilege as to adquirenda, Decret. 1. 3. t.30. ¢. 34.; and
it does not appear that the Ciftertian order had any property in Scotland fo
early as the pontificate of Adrian IV. No lands, therefore, which formerly
belonged to any of thefe privileged orders, are now exempted from the pay-
ment of tithes, Fune 15. 1737, Mimfler of Barry.

15. Laftly, The clergy loft many tithes by their infeudation, or grants
of them made to laymen, by which they were fecularifed, and became in
a proper fenfe temporal rights. Lay patrons, not contented with difpofing
of the revenues of the parochial churches which they had founded, in fa-
vour of cathedrals or monafteries, fometimes made grants of the tithes to
a poor lay friend; which grants were frequent in the eleventh century.
Churchmen too, when the perfons liable in tithes were backward in their
payments, or hard to be come at, chofe rather to feu them out to the owner
of the land at a neat yearly duty, than undergo the trouble of colle(ting them,
or run the hazard of not making them effectual ; and fometimes they made
an abfolute grant of part of them to their prince or fovereign, the more
readily to engage his intereft or afliftance for recovering the reft. As the
church felt its power and intereft confiderably leflened by thefe and fuch o-
ther infeudations to laics, the difpofing of tithes to laymen, under whatever
pretence, was prohibited by feveral Lateran councils, and particularly one
held by Alexander III. in 1180," and another by Innocent IIl. in 1215, un-
der the heavy penalty of the want of Chriftian burial; and the yet heavier
one of eternal damnation : and laymen were even forbidden to hold tithes,
without diftinguifhing whether they claimed them under a grant prior or
pofterior to the date of thefe councils. Becaufe it appeared inconfiftent with
equity, that prior rights fhould be cut off by any fubfequent church-ca-
non, feveral Popifh ftates, and particularly France, have fecured the pof-
feffors of tithes which had been feued by churchmen to them before the
Lateran councils, D'dcoffa in Decretal. 1. 1. t. 36. §ult.

16. Many lands in Scotland are enjoyed cum decimis inclufis et nunquam
antea feparatis.  All our writers agree, that fuch lands are free from the pay-
ment of tithes; but they differ about the true meaning of thofe words.
Lord Stair, 4. 2. ¢. 8. § 10, and Sir George Mackenzie, § 6. b. . are of opi-
nion, that the decime inclufe, are thofe which were never known to have
been feparated from the ftock, and which therefore were prefumed to have
been feued out along with the lands before the Lateran councils above
mentioned, when as yet there was no church-canon prohibiting their in-
feudation. Craig, on the other hand, who holds it for certain, /. 1.
dieg. 15. § 9. that no tithes were feued in Scotland {o early, underftands by

decimis
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decimis inclufis, thofe which at any period, even after thofe councils, weré
feued by churchmen who had right both to ftock and tithe ; and who, as
they gathered the whole fruits indifcriminately, tithe as well as ftock, when
the lands were in their own poffeflion ; fo when they came to make over
the property to others, they included the ftock and tithe in one charter.
And indeed a feu of that fort is not properly a feu of tithes, but a feu of
lands which had never been fubject to tithes ; {o that though the Lateran
councils had been obligatery in Scotland, fuch feu fell not under the pro-
hibition. This opinion feems not only agreeable to the general plan of our
taw, by which prelates and other- churchmen were, as early as the year
1457, allowed to feu their lands by the 7t ack of that year ; but is alfo
favoured by the a& of annexation, 1587, ¢.29. which fuppofes, that feus
of lands cum decimis inclufis, are valid, without diftinguithing the period
in which they might have been granted. Lands, therefore, feued cam de-
cimis inclufis, are exempted from the payment of tithe, though the grant
had been pofterior to the Lateran councils, if it was prior to the a& of an-
nexation, Dirl. 229.; Dec. 4. ¥737, drrot. A cafe may be figured, where
the right of lands cum decimis imclufis, carries no privilege ds to the vicarage-
tithes ; for where the cure happened to be ferved by a vicar, the parfon,
though he might feu the lands cum decimis inclufis, in {o far as concerned
the tithes of corn, which were his own, and which he had never feparated
from the ftock, had no power over the lefler tithes, which belonged to the

vicar.
17. From the above hiftory, it appears, that though the Popifh clergy
had, by various devices, ingroffed to themfelves a confiderable part of the
property of Chriftendom, their riches were moft unequally divided. While
the dignitaries of the church, and the regular clergy, lived in the greateft
affluence, the {canty pittance, which remained for the inferior fecular cler-
gy, hardly afforded them bread. Upon the fupprefliorr of Popery, the Re-
formed clergy, who were entirely made up of parochial minifters; and =a
few fuperintendants, flattered themfelves, that the nobility and gentry, who
appeared fo zealous for the Reformation, would have been alfo forward to
redrefs the grievances of the clergy, by reftoring the appropriated tithes
and benefices to the parifh-churches : but that method of provifion fuited
not with the views of fuch of our men of intereft as wamted to fhare in the
fpoils of the Popifh church. The firft ftep taken towards eftablithing a le-
gal maintenance for them, was an act of privy council, dated Feb. 1.
1562, declaring, that the third of alk the Popifh benefices fhould be fet apart
for the fervice of the government; and the fupport of preachers and read-
ers; and that the old beneficiaries who hae exhibited rent-rolls of their
benefices in compliance with a former act of council, theuld enjoy the re-
maining two thirds during their hves, Keith, Hiff. App. p. 178. But this
ordinance contributed little to the benefit of the elergy, both becaufe moft
of the Popifh churchmen had given up their rent-rolls far below their true
values, and becaufe Q. Mary, foon after her return from France on the
death of her hufband Francis II. had granted to many of them a releafe of
their thirds, or given leafes of them to others; for which fee 1592, ¢.121.
This gave rife to an a&, 1567, ¢. ro. direting the whole thirds; without
exception, to be paid to the colle¢tors of the minifters ftipends; and for
the more fure payment of them, particular localities were afligned in every
benefice to the extent of a third, which were called the affumption of thirds :
but no third was to be affigned out of any benefice of cure, which had ne-
ver been appropriated to other ufes, and had been provided to the mini~
fters ferving the cure at the churches to which' thefe benefices belonged,
1592, ¢. 158, That the above fund might be more juftly diftributed a~
© mong
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mong the clergy, acommiffion pafled the great feal, ftyled the commiffion of
plat, authorifing commiflioners to modify ftipends out of it. But this fund
proved as ineffectual as the former, having been rendered quite precarious
by 1606, c. 2. reftoring bithops to the whole of their benefices; and tho’
the bithops were, by that a&, laid under an obligation to maintain the
minifters within their {everal diocefes out of the thirds, they made fhift to
elude that obligation. .

18. As for the benefices of abbacies, priories, &c. proper to the regular
clergy, James VI. accounted himfelf in a particular manner abfolute pro-
prietor of them, not only in confequence of the refignations which he had
obtained from the greateft part of the beneficiaries, but becaufe the purpofe
for which they had been granted, viz. the maintenance of the regular cler-
gy, having been, upon the Reformation, declared fuperftitious, the benefi-
ces themfelves fell, as bona wacantia, to the crown. The Reformed clergy
had indeed put in a claim to the whole of the benefices of the Popith
church, not only to the tithes, but to the church-lands, either as their
proper patrimony, or as fubjec to their fole adminiftration, for the fup-
‘port of the pour, and for other pious ufes, Fir/? book of difcipline, head 6. But

. his Majefty, unwilling to part with fo valuable an acquifition, firft exer-
cifed a power, upon the refignation or death of any abbot or prior, to ap-
point a lay commendator for life to the vacant benefice, who was as little
liable to account for the fruits as thofe whom the Pope frequently named
before the Reformation, fupr. b. 1. t. 5. § 4. And moft of thefe commenda-
tors, not fatisfied with a grant which died with themfelves, prevailed at
laft with his Majefty to change their liferent into a . perpetual or heritable
right; which he did, by fecularifing, or, in our law-ftyle, erecing moft
of the monafteries and priories into temporal lordfhips ; the grantees of
which were {fometimes called /ords of erection, and fometimes titulars of the
tithes ; becaufe they had, by their grants, the fame title to the ere@ed be-
nefices, boch lands and tithes, that the monafteries had formerly. As the
abbots and priors had before been wont to name their vicars to ferve the
cure in thofe annexed churches, the lords of ereftion, as coming in their
place, affumed the right of prefenting minifters to them, upon the emer-
ging of a vacancy, even where their charters did not exprefsly bear the right
of patronage. A few of thofe grants of erection were charged with precife
ftipends, particularly {pecified, to be paid to the churches that ftood with-
in the grantee’s erection ; but commonly . the obligation to pay the thirds
was difcharged in favour of the grantee, and only a general claufe inferted,
burdening them with the provifion of thofe churches in competent ftipends ;
which, in many cafes, was fhamefully difregarded by the grantees. A
fmall relief was given to the Reformed minifters foon after the Reformation,
by a grant of Q. Mary in their favour, to take place on the death or refig-
nation of the Popith incumbents, of all the benefices below 300 merks
Scots, which was confirmed by parliament, 1572, ¢. 52.; but that could
go but a thort way towards the maintenance of the clergy of a whole na-
tion.

19. To put a ftop to the erelions above mentioned, by which both the
revenue and the dignity of the crown fuffered confiderably, all church-
lands, whether belonging to bifhops, abbots, or other beneficiaries, were
annexed to the crown, by 1587, ¢. 29. to remain for ever with it unaliena-
bly. The following f{ubjects however were, by the ftatute, excepted from
this annexation: Fzr/f, All lands which had been before the ftatute e-
rected by the crown into temporal lordfhips ; becaufe, before pafling that
a&, the King was abfolute proprietor of all thofe benefices, and had full
power over them. 2d/y, Such lands made over to hofpitals, otherwife call-

. VoL, I, 45 - ed
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ed maifondieus, or to {chools and univerfities, as had not been inverted to
other ufes than they were originally appropriated to; becaufe the purpofes
for which thofe grants had been made, in place of being fuperftitious,
were lawful, and even laudable. But, in truth, lands granted to colleges
or hofpitals could not, with any propriety, be called church-lands; and fo
fell not within the aét, though they had not been excepted. 3dly, Benefi-
ces of laic patronage, 7 e. the patronage of which was vefted in laymen
before the Reformation. Thefe were excepted upon this ground, That one
who made a grant of lands to a church, or who purchafed a patronage
from the proprietor, was underftood to fecure to himfelf the rights of pre~
{enting incumbents, fuperintending the management of the fund, &c.;
which rights were therefore referved entire to the patron, as the legiflature
had no intention to cut off, or incroach upon, any private rights acquired
by laymen before the Reformation. .

20. The manfes and glebes which belonged to the Popith churchmen
were alfo excepted from the annexation; becaufe every minifter was ac=
counted to have, if not a divine, at leaft a natural right to a manfe and
glebe; which were therefore to be confidered as part of the fpirituality of
benefices, and fo not to be annexed to the crown more than the tithes
themfelves. The a& therefore declared, that all thefe thould remain with
the prefent pofleflors, or with the churchmen who fhould be afterwards
provided to the benefices. Lafly, Grants of penfions out of benefices were,
in certain cafes, excepted from the ftatute. Penfions of a determinate year-
ly fum were frequently granted. out of inferior benefices, either by the
Pope, or by the bithop, with confent of the incumbent, to indigent cler-
gymen, or even to laics, to laft for the life of the grantee ; at other times,
fuch grants were made upon a vacancy, to endure till the vacancy fhould
be fupplied : and after the Reformation the King exercifed this right, as
coming in the Pope’s place. All fuch penfions, whether granted by the
King, or by churchmen, are excepted from the annexation, where they
were either authorifed by the Lords of Council, or followed by poffeflion.
Bifhops are, by a pofterior a&, 1606, c. 3. prohibited to grant penfions to
endure beyond the time of their own incumbency.

21. Feus and leafes that had been granted by churchmen are, by this
ad, fecured to the feuers or tackfmen, for payment of the feveral duties
formerly paid by them. The fuperiority of the lands thus feued, which
was before in the church, is now declared to belong to the King; and the
heirs of the feuers are directed to make up their titles to the property, by
brieves ifluing from the King’s chancery. Where churchmen had feued
out ftock and tithe together, i. ¢. had feued their lands cum decimis inclufis,
the crown’s fuperiority is declared to extend over the whole tenantry, both
ftock and tithe; but nine tenths only of the feu-duties payable for ftock
and tithe are made payable to the crown, the remaining tenth being refer-
ved for the churchman, in place of his tithe. After the death of the bene-~
ficiaries who were alive at pafling this act, the full right of the lands feued
cum decimis inclufis, devolved upon the King, and was by him afterwards
transferred, in the pofterior ereCions of thofe lands in favour of the
grantees, without any exception of the tenth of the feu-duties that had
been, by the aét 1587, referved to the beneficiaries. '

22. It is extremely doubtful, whether the lands only which belonged to
the church, were intended to be annexed by this ftatute, or alfo the tithes.
On the one part, the a& is intitled, “ Annexation of the temporality of be-
¢ nmefices ;” the annexing claufe alfo enumerates moft anxiouily, baronies,
fithings, and all the other appurtenances of land that can be well figured,
but without the leaft mention of tithes; and a fubfequent claufe of the a&

is
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is introduced with a recital, that neither the teind-fheaves, i. ¢. the par-
fonage-teinds, nor the fmaller tithes of any lands within the kingdom, are
included in the annexation. On the other hand, the very firft article ex~
cepted from the ftatute is the teind-fheaves, and other tithes of all lands
pertaining to parfonages or vicarages; all which are to ‘remain with the
prefent pofleflors, or with thofe who fhall be afterwards provided to the be~
nefices; which exception imports in common fenfe, that the tithes of the
lands not belonging to thofe benefices, fall under the annexation. And it
feems to be affirmed in a pofterior ftatute, 1593, ¢. 189. that the tithes of
all the prelacies of the kingdom are annexed to the crown by the general a&
of annexation in 1587.

23. Notwithftanding this ftatute of annexation, the King continued to
make farther ere(tions of church-benefices; which produced another fta-
tute, 1592, ¢. 119. declaring all erections made after the a& 1587 void;
excepting fuch as had been granted to perfons who had received, fince that
a&, the honour of Lords of Parliament. On the reftitution of bifhops,
the annexation was refcinded, in fo far as concerned the benefices of bi-
fhopricks, by 1606, ¢. 2.5 and the benefices belonging to the bifhops
chapters were, in like manner, reftored to them by 1617, ¢.2. After the
re-eftablifhment of Prefbytery in 16go, the benefices belonging to prelates
returned of courfe to the crown; and all lands which were formerly holden
of them are declared, by 1690, c. 29. to be holden for the future of the
crown. But as thofe benefices were not annexed de movo to the crown, the
fovereign may difpofe of them at pleafure; and has actually made confider~
able donations out of their tithes, to univerfities, and for other public ufes;
and he founetimes grants penfions out of that fund to private men of decay-+
ed fortunes to laft during their lives,

24. For the better underftanding the alterations madé in the condition
of tithes in the reign of Charles I. a brief account may be premifed, of
the methods by which church-beneficiaries, and other titulars, . made their
right to the tithes effeCtual, from the time they were firft poflefled by the
clergy. The moft ufual and natural way was, by the titular’s feparating
the tithe or tenth from the ftock, or remaining nine tenths, of the crop, after
the corns were reaped, and his carrying it off from the field to his own
granaries. This got the name of drawn teind ; and was frequently attend-
ed with grievous hardfhips on the owner of the ground, or his tenant: for
every pofleflor of land who prefumed, after reaping his corns, to carry off’
any part of them from the field, till the titular had drawn his tithe, was,
from the firft eftablithment of the church’s right, fubjeed to fevere pe-
nalties ; and the titular, fometimes from indolence, but moft frequently
with a view of compelling the proprietor to purchafe the leading of his
tithes at an high price, delayed the drawing of his tithe till great part of
the crop was rotten. For redrefling, or at leaft alleviating this grievance,
the tithing of corns was, after the Reformation, regulated by fundry fla-
tutes, 1600, c. 8.5 1612, ¢. 5.5 1617, ¢. 9. By the laft of which, the
owner of the crop is directed to require the titular, or tithe-mafter, eight
days after cutting the feveral kinds of corn therein fpecified, to draw his
tithe in four days after ; upon the elapfing of which he may complete his
harveft. But he is not at liberty, by that laft a@, as he was by the two
former, to neglect the tiche, after having fet it apart for the titular; he
mutft alfo preferve it from being eaten by cattle, for cight days after the ex-
piring of the time contained in the requifition; which, if he do, he is by
the a& declared free from fpuilzie, or wrongous intromiflion. The reme-
dy provided by thefe acts however was far from being adequate to the evil
it was intended to cure, ‘ :

‘25, Some=
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2. Sometimes the titular, in place of drawing his tithes, was prevailed
on to grant a leafe of them to the proprietor for a neat yearly tack-duty ;
and fometimes he accepted of a ftated quantity of corns yearly, common-
ly called rental-bolls, cither in virtue of a written rent-roll, or barely by the
. ufe of payment; which rent-roll, or rental, was prefumed to be the full

value of the tithes. In this laft cafe, the proprietor was obliged to con-
tinue the payment to the titular of the accuftomed number of bolls, though
_exceeding the true value of the tithe, till he offered the tithe in kind, and
made intimation that he would no longer fubmit to the payment of the ren-
tal-bolls, March 22. 1626, Lennox; Feb.20. 1633, Coll. of Glafgow. And,
on the other hand, though the rental-bolls fhould have fallen fhort of the
true tithe, the titular was bound to accept of them, in full fatisfaction of
the tithe, till he ufed an inhibition of tithes in the. manner {foon to be ex-
plained; after which the titular might draw the tithes 2p/a corpora, March

18. 1628, Lo. Blantyre. i
26. Charles 1. fenfible of the great lofs which his revenue fuffered by the
before-mentioned erections, and being alfo defirous to provide the parochial
clergy in reafonable ftipends out of the tithes, executed, foon after his ad-
vancement to the crown, a revocation of all grants of church-lands, or of
tithes, made by his father to the crown’s prejudice; and the year after
brought an a&ion of reduction, both of the erections granted before and
after the act of annexation. The ground of fetting afide the erections prior
to the annexation was, That they proceeded on the refignations of the bene-
ficiaries; and that thefe refignations could only be made ufe of for prefent-
ing new incumbents, but by no means to fink the benefices. Againft the
eretions made pofterior to the annexation, the objection was, That proper-
ty, once annexed, could not be alienated by the crown without a previous
diffolution in parliament. In January 1627, his Majefty appointed com-
miflioners to confer with thofe who had any intereft in church-lands ox
tithes, towards bringing matters to a reafonable fettlement; and authorifed
them to value the tithes, and to name f{ubcommiflioners under them for
that purpofe. : .
- 27. As perfons of the higheft rank and diftin¢tion were defenders in this
adtion of redu@ion, it created great heats and animofities. Conceflions,
however, were foon made on both fides in the way of communing ; on the
part of the King, that he might not raife to a greater height the general
ferment of the nation ; and on the part of the lords of erection, that they
might not lofe all by being caft in the fuit. The King demanded, in be~
half of the crown, that the titulars, in whofe favour the erections had been
made, fthould furrender to him the fuperiorities of the church-lands, of
which they had obtained the grants, as was prefcribed by the a& 1587;
and that the crown fhould have a fixed yearly annuity payable out of all
tithes. But the article the King chiefly infifted on was calculated, not to
{erve his own intereft, but to corre@ the abufes which continued to be com-
mitted in the drawing of tithes, notwithftanding the aforefaid ftatutes ; and
which his Majefty propofed to efle, by obliging the titular to fell to the
proprietor the tithes of his lands at fuch a yearly value, and fuch a num-
ber of years purchafe, as thould be agreed upon : and where the tithes were
deftined as a perpetual fund for the maintenance of the clergy, or for the
{upport of univerfities, fchools, or hofpitals, it was propofed, .that they
might be valued at the fuit of the proprietor ; who, upon paying the valued
yearly duty to the titular, was to have the abfolute management of the
whole crop, ftock and tithe.

28. After fome progrefs made in this communing, all parties having in-

tereft in the tithes entered into fubmiflions, or bonds of arbitration, for
referring
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referring their feveral claims to the King’s own determination, all dated
anno 1628. The firft and fourth fubmiflions were figned, on the one part,
by the lords of erection, and the tackfmen claiming under the erections ;
and, on the other, by the landholders, who wanted either to purchafe their
own tithes, or to have them valued ; and thefe fubmiffions contained pro-
curatories of refignation by the titulars, for furrendering their right of fu-
periority to the King ad remanentiam, (on which account they weré called al-
10 the furrenders of temnds); referring to his Majefty what confideration thould
be given to them for the feu-duties, or other conftant rent of thefe fuperio-
rities, and alfo what fums thould be fettled as the yearly rate and value of
the tithes. The fecond {ubmiflion was figned by the bifhops and clergy,
in relation to all the tithes payable by them, of which they were not then
in the pofleflion: and the third, by the commiflioners of {everal royal bo-
roughs, for all the right they could claim to the tithes which had been
granted for the fuftentation of minifters, colleges, fchools, or hofpitals,
within their refpective boroughs. Upon each of thefe, the King pronoun-
ced a feparate award, or decree-arbitral; all of them dated Sept. 2. 1629,
and fubjoined in our ftatute-book to the a&s of Ch. 1. The firft and fourth
decrees run in the fame ftrain: they declare the crown’s right to the fupe-
riorities of ereCtion, which had been refigned to the King by the fubmif-
fions. The fum of 1000 merks Scots was thereby to be given by the King
himfelf to the lords of erection, in fatisfaction or full payment of each
chalder of feu-farm, and for each 100 merks of feu-duty, or other conftant
rent of thefe {fuperiorities ; and the feu-duties were to be retained by them
- till fuch payment fhould be made. This part of the above decrees is "con-
firmed by 1633, c. 14.; in which there is a provifo, that it fthall not extend
to the {uperiorities of the lands belonging to bifthops or their chapters, who
had been reftored in 1606. But by a pofterior a&, 1690, c. 29. which
pafled after the laft fuppreflion of Epifcopacy, it is declared, that all thefe
fuperiorities fhall for the future belong to the crown; and that it fhall not
be lawful to interpofe any fuperior between the King and the vaffals who
formerly held of the bifhops or their chapters. The right referved to the
King by the two decrees-arbitral before mentioned, to redeem the feu-duties
from the lords of erétion, was renounced by 1707, ¢. 11. Though the
vaflals of erection were, by thofe decrees, to hold their lands immediately
of the crown; yet if any vaflal once confents to hold them of the lord of
erection, it fhall notafterwards be in his power to recur to the crown as his
immediate fuperior; fee 1661, ¢. §3. '

29. The moft important article in thefe two decrees-arbitral is that which
directs the valuation of the tithe at a certain yearly rate ; after which the
landholder is intitled to the whole crop, upon payment to the titular of that
yearly duty. The rules which the commiffioners appointed for that pur-
pofe are directed to obferve in the valuation, are different, according to the
different condition of the tithes. The words of the decree are, that the
rate of all tithes, where they are valued jointly with the flock, fball be a fifth part
of the conflant yearly rent that is paid for the lands, flock and tithe ; and that
where they are valued apart, or feverally, the rate fhall be fuch as it has
been already, or fhall be valued by the commiffioners or fubcommiflioners,
dedudting from the tithes feverally valued a fifth part for the eafe of the
proprietor. It muft be acknowledged, that thofe rules might have been
delivered with greater perfpicuity and precifion; but the meaning appears
to be this, that where tithes are let to the landholder for a determinate du-
ty, cither in money or in kind, they are poflefled by the fame perfon who
poflelfes the ftock, without the {feparation of one from the other ; and becaufe
1t is impoflible, while the ftock and tithe are thus jumbled together, to fix
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the value of the tithe by itfelf, that fort appears to be the tithe which is faid
to be valued with the ftock; and therefore its value is the fifth of the rent
payable for both ftock and tithe; which is accounted a reafonable furroga-
tum, in place of a tenth of the increafe. On the other hand, where the
tithe is drawn, or feparated from the ftock, every harveft, by the titular, its
value is capable of a feveral or feparate proof, to be fixed according to the
quantity of the corns which are drawn as the tithe: and upon this account,
that kind is {aid to be valued feverally, and its rate to be fixed, as it has
been already, or thall be valued by the commiflioners; that is, the com-
miflioners, after taking proof of what was drawn as tithe, were to confider
its value communibus anmis, and determine accordingly. But in this laft
cafe, the proprietor was to be allowed a dedution of a fifth part of that
yearly value; {o that four fifths of the yearly value of the drawn tithe is
the proportion of corns, which is by that rule to be delivered to the titu-
lar as the valued tithe. This deduction is commonly called the. King’s eafe ;
becaufe it is given by the King in his feveral awards as an eafe to the proprie-
tors. Agreeably to this interpretation of the rule, it has been adjudged,
that where the tithe has been poflefled by the proprietor jointly with the
ftock, for payment of a ftated yearly duty to the titular, the rate of it 1s
fixed at a conftant yearly rent, New Co/l. ii. 18.; and that the value of
drawn tithe muft be fixed to what it fhall be proved by the teftimony of
witnefles to have been worth one year with another, Fan. 28. 1708, Doul;
Feb. 7. 1711, Hume; both which judgements are entered into the regifter-
book of the tithe-office.

30. Lord Stair explains this claufe differently, b. 2. £. 8. § 14.; and the
opinion of that great lawyer muft have carried double authority with it, in
the conftru@ion of a ftatute which had pafled fo near his own time, if it
did not infer a manifeft abfurdity. He affirms, that tithes let in leafe, or
in rental, are thofe which are faid by the act to be valued {feverally; be-
caufe their values are feverally known by their tack-duties, or by the num-
ber of rental-bolls; and that therefore the tack-duty, or rental-bolls in ufe
to be paid, muft be the legal valued tithe. Butit is obvious, that the va-
lue of the tithes cannot be juftly afcertained, either by the tack-duty of
leafes, or by rental-bolls: for leafes laft no longer than for the term of
years exprefled in them; and the payment of rental-bolls may be diiconti-
nued at the pleafure, either of the titular or proprietor, in the manner ex-
plained fupr.§ 25.; and therefore is never confidered as the rule for va-
luing tithes, except where none of the parties oppofe it; fee New Coll. i. 69.
Befides, if tithes let in leafe or rental are thofe which in the fenfe of the
decrees-arbitral are valued {everally, nothing remains to fall under the de-
nomination of tithes valued jointly with the ftock but drawn tithe; and if
drawn tithes are to be valued jointly with the ftock, they muft, according
to the exprefs direGtion of the decrees-arbitral, be valued at a fifth part of
that rent that is paid both for ftock and tithe: which is abfurd; for no
rent is, or can poflibly be, paid to the proprietor, jointly for flock and
tithe, where the tithe is drawn by the titular.

31. The proprietor was, by the aforefaid decrees-arbitral, intitled, not
only to an a&ion of valuation, butof fale, of his tithes, againft the titular
or his tackfman. The price was to be nine years purchafe of the valued
tithe-duty, if the feller had an heritable right to the tithes ; if, for inftance,
he himfelf was the titular, 'Where the feller was but tackfman, and fo had
a bare temporary right, the purchafer was to get an abatement of the price,
in proportion to the endurance of the tack ; and where the purchafer had
already got a leafe of his own tithes, which was yet current at the time- of
the fale, an abatement of the price was alfo to be allowed to him, in propor-
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tion to the number of years in the tack yet to run, the amount of all which
deductions was to be fettled by the commiffioners ; but in practice the com-
miffioners, in place of abating any part of the price, where the feller’s right
is merely temporary by a leafe from the titular, dire&t the intereft of the
price to be paid to the feller while his leafe fubfifts, and the capital fum to
be paid to the titular himfelf, upon the expiration of it: and by the fame
rule, where the proprietor who fues for a fale, has a leafe of his own tithes
not yet expired, he ought to be allowed retention of the intereft of the price
while the leafe is current. This part of the awards concerning the valua-
tion and fale of tithes was ratified in parliament, by 1633, ¢. 17.

32. Several rules have been eftablifhed by decifions, for fixing the parti-
eulars which are or are not to be accounted part of the conftant yearly rent
of land in the valuation of tithes. Firfl, Every articleis to be confidered as
rent which is truly paid by the tenant out of the growth of the lands, (ex-
cept a reafonable part of what gets the name of kams or flying cuftoms), tho’
the landlord fhould, with a view to difappoint the titular, difguife it in the
tenant’s leafe as paid upon another confideration than that of rent. Nay,
the converted prices of fowls, butter, tallow, weathers, lambs, &c. where
the landlord has referved an option, either to demand thefe articles in kind,
or the valued prices of them, are confidered, not as kain, but as rent; and
for that reafon accounted part of the rent of the lands, and chargeable with
tithe, Tinw, July 15. 1752, Mimfler of Cufbmey. It is not however a rule
without exception, That all rent paid to the landlord for the fruits of the
ground is fubject to tithe, and {o to be accounted rent in the valuation of
tithes ; for as orchards produce no fruits that are the fubjects either of par-
fonage or vicarage tithes, the rent due by the tenant for an orchard is not
to be computed in the valuing of the tithe, New Cv/l. ii. 18. 2dly, Where
the proprietor draws annual profits from the fale of fubje@s which are
more properly part of theland than of the fruits, fuch profits are not con-
fidered as rent in the valuation of the tithe, becaufe tithes are a proportion
of the fruits only. Thus neither lead-ore brought up from a fhaft, nor
ftones dug out of a quarry, nor clayout of a pit for making brick or earthen
ware, are tithable, becaufe they cannot with any propriety be called fruits.
A mofs is deemed to be pars fundi, and of courfe is not a tithable fubje&,
Dec, 11. 1734, Her. of Calder.  3dly, The expence of culture, though hea-
vier than ordinary, if it be annual, ought not to be deducted from the rent.
No deduction is therefore to be allowed on the account of dung, though the
tenant thould purchafe it at a high price from the inhabitants of a neigh-
bouring village, Feb. 6. 1745, D. Buccleugh ; and far lefs on account of fea-
ware, which generally cofts the tenant no more than its carriage from the
fhore, New Coll. ii. 18.: for no rent can be produced without the expence
of fervants, cattle, manure, utenfils, farm-houfes, &c. And as the tack-
duty payable by tenants is upon the account of this expence made lefs than
it would otherwife be, (which was without doubt in the eye of the legifla-
ture when they fixed the rate of tithe to a fifth part of the rent), the de-
du&ting of that expence alfo in the valuation of the tithe would be in ef-
fect to dedudt it twice, to the difadvantage of the titular. 4¢hly, Where the
proprictor has improved or raifed his rent, the improved or new rent, if
it had not been impofed more than feven years before bringing the acion
of valuation, was not reckoned in the computation of rent by the older
pradtice; probably from the uncertainty, whether the lands would continue
able to bear that addition ; but by the later decifions, fuch part of it is ac-
counted rent as the commif{lioners of tithes, from the circumiftances of the
cafe, judge equitable, Fed. 1. 1738, D. Douglas. Where the improvement of
rent was made at an uncommon expence, on lands which would otherwife
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have produced little or no rent, ex. gr. by draining a lake, the proprietor
was allowed a reafonable abatement on that account, Fuly 18. 1739, Her. of
Calder, though the drained grounds thould appear to be truly worth the rent
that the proprietor had put on them in his leafe to the tenant : but by a la-
ter decifion, in 1759, New Coll. ii. 175. grounds gained from the fea by ex-
penfive walls or fences, are not fubje to the leaft proportion of tithe. §thly,
If the proprictor thould undertake any burden which the law had impofed
on the tenant, and thereby get an higher rent for his farm ; if he fhould,
ex. gr. by a fpecial article in the leafe, difcharge the obligation which lies
on the tenant of upholding the farm-houfes in good repair, fuch advanced
rent payable to the proprietor is not fubject to tithe, as itis not paid in con-
fideration of the fruits, but of the landlord’s fpec1al bargain with the tenant,
Dec. 11. 1734, Her. of Calder. 6thly, As tithes are due only out of the fruits
of the earth, and not from the rent of houfes, which are not tithable fubje&s,
the rent paid for the fupernumerary houfes over and above what is neceflary
for the farm, is to be deducted from the rent-roll in the valuation, :bid. 7thly,
Mill-rent muft be alfo deducted from the rental, both becaufe the profits
arifing from mills are merely induftrial, and fo not tithable; and becaufe
corns manufaGtured at mills fuffer a valuation, in fixing the rent payable
by the tenant whofe corns they are, and therefore ought not to be valued
againft the titular a fecond time in the valuation of the tithe, as mill-rent.
This rule is without doubt equitable, where no greater hire is payable to
the multurer than is adequate to his labour in grinding the corns; buta
proprietor may, under that colour, cut off the titular from the greateft part
of the tithes due out of his lands, by fubjeing the tenants to heavy rates
of multure; for the rent paid by the tenants to the landlord muft by that
device be made confiderably lefs than what the lands are truly able to bear;
and the whole difference of rent which is thus thrown on the mill; is b
this rule loft to the titular ; fee Falc. Feb. 6. 1745, Sir F. Maxwell. Lafly,
Neither is the tenant’s obligation to relieve his landlord of the land-tax to
be confidered in the valuation of the tithe, as an increafing of the rental,
becaufe the rate impofed by parliament on that {core is liable to conftant va-
riations, and the endurance of the tax itfelf not abfolutely certain, Dec. 2.
1730, Baillie ; ftated in Dif. ii. p. 440. The general rule, in which all the
others relative to this head muft center, is, That where the lands are in the
manurance of the proprietor, the tithe is a fifth part of that rent which they
are truly worth, and might have paid had they been rented to a tenant;
and when they are actually let, it is a fifth of the rent which they now
pay, and may pay in all time coming, in confideration of the fruits.

33. Where the vicarage of a church is a diftint benefice from the parfon-
age, each belonging to a different titular, the parfonage and vicarage tithes
are to be valued fevera]ly, 1633, c. 19. In this cafe, the yearly fum to
which the vicarage is to be eftimated on a proof, is to be held as the valued
vicarage-tithe-duty ; and upon a deduction of this {um from the fifth of the
rent of the lands, which is the legal value of the whole tithe, parfonage and
vicarage, the remaining fum is the valued parfonage-tithe-duty, Fount.
Fan. 29. 17006, E. Galla-wa_y. The rule fixing the rate of tithes which are va-
lued jointly with the ftock, to a fifth part of the conftant rent, is limited to
queflions brought before the commiffion-court between the proprietor and
titular. 'Where the titular is not a party, the court of feflion, who are not
fettered by any rules prefcribed by the aforefaid decrees-arbitr al have juitly
raifed the price of the tithe to what they judge to be the truc "value of it,
viz. to a fourth part of the rent payable for ftock and tithe, Dalr. 29.

34. For Carr) ing the decrees-arbitral in all their branches into full exe-
cution under the ‘wthonf) of a proper court, a commiflion was appoint-
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ed by 1633, ¢. 19.; with power to the commiflioners to value and fell tithes,
and to name {ubcommiflioners for valuing them over all the parithes and
prefbyteries of the kingdom ; to receive reports from the fubcommiffioners
that had been firft named by the King in 1627, of the valuations taken be-
fore them, and to allow or difallow the fame ; and to reify all valuations
led, or to be led, which fhould appear hurtful, either to the titular, to the
maintenance of the minifters, or to the King’s annuity. Valuations of the
greateft part of the lands over Scotland had been completed under the au-
thority of the commiflions of 1627 and 1628, by their fubcommiflioners: but
unfortunately many of them were loft, firf?, by the carrying off of the whole
records of the kingdom to England, during Cromwell’s ufurpation, of which
the greateft part perifhed in the veffel that was bringing them back to Scot-
land after the Reftoration; and, 2dly, by the great fire in the parliament-
clofe in 1700, which confumed the records of the tithe-office. Of the {fub-
valuations that have been preferved from thofe calamities, few appear to
have been approved of by the principal commiffioners. This afforded a
pretence for titulars to obje, that as the powers of the fubcommiffioners
were barely minifterial, to take trial of the values,-and to report, their re-
ports could have no effect till they had received the approbation of the prin-
cipal commiflioners. But the court of feflion, as commiflioners of tithes,
confidering that the fubcommiffioners had exprefs powers given them to
value, and that the approbation of the principal commiffion pafled of
_courfe, where no objection was immediately offered againft the report of
the fubcommiflioners, have fupplied that defe¢t in form ; and by reiterated
decifions, Falc. i. 139. &c. have, in the charaer of principal commiflioners,
approved thofe valuations, agreeable to the powers granted to the commif=
fion 1633, and now vefted in the feflion by 1707, ¢. 9. The laft of thefe
judgements was affirmed upon appeal, in the cafe of the Duke of Montrofe,
March 15. 1758. - But when a proprietor appears to have deferted or inno-
vated fuch valuation, by accepting a leafe of his tithes from the titular, for
a higher, or even for a different tack-duty from that in the valuation by
the fubcommiflioners, he cannot afterwards take the benefit of it, or fet it
up as a defence againft the titular infifting for the full tithe, Fan. 24. 1753,
Presb. of Kirkcaldy ; New Goll. i. 69.

35. In actions of valuation brought before the feffion as the commiffion-
court, the titular or his tackfman, and the minifter of the parith, muft be
made parties to the fuit: for both have an intereft in it ; the titular, that
the tithe be not valued too low, becaufe all the tithes belong to him after
payment of the minifter’s ftipend; and the minifter, becaufe the more
tithes there are in a parifh, he is the better fecured in his ftipend, andin a
fund for a future augmentation. Where an action of valuation is brought
during a vacancy in a church, the proprietor muft cite the moderator of
the prefbytery as a defender. So foon as a proprietor commenced his fuit
againft a titular who was in ufe to draw his tithes, he obtained of courfe a
warrant for the leading of his own tithes. This ena&tment was made to
encourage actions of valuation, that all landholders might get their tithes
valued : but it gave rife to a device frequently practifed, by which that be-
nefit of leading each his own tithes, was frequently procured by fuch as
the law did not intend to favour with it; for many of them commenced
the action of valuation againft their titular, with the fole view of obtain-
ing an order for leading their own tithes ; and after they had got that end
accomplifhed, they let fall their procefs. To put a ftop to this, it was pro-
vided by 1693, ¢.23. That where a proprietor who had brought an a&ion
of valuation, fuffered proteftation to be extracted by the titular againft
him for not infifting, the warrant he had got for leading his tithes {hould
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be of no foree after fuch proteftation. In this action the titular, or his
tackfman, had the fole prerogative of bringing a proof of the value, where
he was in ufe to draw the tithe, partly from the favour given to poflfeflion,
and partly becaufe the titulars were by that action confidered as lofing a
point of right which they were before intitled to, viz. the drawing of the
tithe : but where the purfuer had a leafe of his own tithes for the payment
of a determinate duty, he was allowed a conjunét proof with the titular ;
becaufe the pofleflion or management which he had of the whole crop,
tithe included, before commencing his fuit, threw more favour on his fide.
It is now become unneceflary to enter into a difcuffion of the queftions that
1may be moved on this head, fince, by 1690, ¢. 30. the proprietor is in e-
very cafe allowed a joint proof with the titular in the valuation. Though
.every landholder has had it in his power, fince the year 1633, to get the
leading of his own tithes, by fuing fora valuation ; yet if he negle& that
method of relief, he muft {fubmit to all the inconveniencies of the former
law, and fuffer the titular to draw the tithe, unlefs he has procured a leafe
of them in the manner explained § 235.

36. Befides the two fubmiflions by the titulars and their tackfinen, one was
figned by the bithops and remanent elergy, for fettling the value of the
tithes, belonging either to the bithops themfelves, or to the minifters fer-
ving the cure at their churches. In this there was a provifo, That the fub-
mitters thould enjoy the rents of their feveral benefices, as they were then
poflefled by them, whether by drawing the tithe, or receiving payment in
rental-bolls, without any diminution eitherin quantity or quality. The
only tithes therefore belonging to churchmen which fell under the fub-
miflion, and which the King had a power of valuing, were thofe which,
as Stair explains it, b.2. 2. 8. § 35. ver/. K.Ch. I. were in tack, or other
ufe of payment ; and of which the beneficed perfons were not then in pof-
Aeflion by rental-bolls or drawn tithe. Accordingly his Majefty confined
the award proceeding on the fubmiflion by the clergy, to the {pecial tithes
falling within the compafs of it; the rate of which he declared to be the
-{ame as of thofe belonging to titulars ; and he ordained the fubmitters to
grant rights of them to the proprietors of the lands fubjeted to the pay-
ment of them, upon their giving fecurity for that yearly valued duty. As
{everal tithes poffefled by churchmen at the date of the fubmiflion, were
valued during the Ufurpation, from the year 1641, downwards to the Re-
ftoration, fuch valuations were declared void by 1662, ¢. 9. There was a
feparate award, on a fubmiffion figned by the magiftrates of feveral royal
boroughs, relative to the tithes under their adminiftration, in which the
claufes fixing the rate of thefe tithes, and obliging the boroughs to grant
rights of them to the proprietors, are the fame as 1 the former.

37. Neither of the two laft-mentioned decrees contains any provifion for
the fale of the tithes; for the tithes belonging to churchmen, and thofe
granted to certain boroughs, for public and pious ufes, were deftined to
continue as a perpetual fund for the maintenance of the clergy, or of the
{ocieties for whole ufe they were appropriated, which is inconfiftent with
their being fold. They only dire¢t how thefe tithes thall be valued, and
{ecure the proprietors of the land in the full enjoyment of their tithes, on
payment of the yearly valued duty. That no doubt may remain on this
article, it is declared, by 1690, ¢. 30. That tithes belonging to minifters
may be valued, but cannot be fold : and the commiflion ef tithes which
was renewed by 1693, ¢. 23. is reftrained from felling, 7. e. authorifing the
fale, either of tithes which belonged formerly to the bithops, and now to
the King, fo long as they remain in the crown, or of thoit granted in fa-
vour of colleges or hofpitals, or for other public ufes; referving a right to
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the proprietor liable in payment of fuch tithes, to fue for a valuation of
them. It is provided by another claufe of the laft-quoted act, That where
one having acquired a right to the tithes of his own lands, fhall afterwards
{ell or feu out the lands, either without difponing the tithes, or with an ex~
prefs refervation of them to himfelf, the purchafer or feuer may fue for a
valuation, but not for a fale of fuch tthes; becaufe the feller who had an
equal title to both, and who has in the fale of the lands referved the tithes
to himfelf, or has not exprefsly difponed them, ought not to be compelled
to {ell them, more than a fuperior can be, to fell his feu-duties, or any o~
ther interefl in the lands, excepted from, or not included in the feu-grant.

38. A proprictor, who has got his tithes valued by a decree of the
commiflion-court, is bound, if the titular require it, to infeft him in the
lands in fecurity of the yearly valued duty, Mack. § 16. h.z. Where tithes
are fold, either judicially, in confequence of an action of fale, or volunta-
rily by the titular, the purchafer’s right is perfected by a conveyance of
them granted by the titular, containing precept of feifin. The purchafer is
by this grant burdened with all future augmentations of ftipend, and with
all impolitions laid, or to be laid,-on the fubject made over: and the feller
is, by the decree-arbitral, laid under no obligation to warrant his right,
except from the facts of himfelf and his anceftors. But as equity fuggefts,
that a feller fhould, in every cafe where he receives value for his right,
grant abfolute warrandice, in fo far as extends to the price paid to him by
the purchafer ; therefore the fettling of the fecurities, both in regard of the
purchafer, that he may have a valid right, and of the titular, that he
may be fecured in the payment of the price, is, by 1633, c. 19. left to the
difcretion of the commiflioners appointed by that ftatute. In practice, ab-
folute warrandice is always granted by the titular, to the extent of the price
paid by the purchafer.

39. In compliance with the demand of Charles I. that the crown fhould
be intitled to an annuity out of all erected tithes, a commiflion appointed
by him in 1627 declared, that particular yearly fums fpecified by them,
thould be paid to the crown out of every boll of teind-grain, and out of e-
very hundred merks Scots of filver-duty, by way of annuity. An aé of
convention of eftates, July 1630, authorifed letters of horning.for the more
effeCtual levying of it; and the crown’s right to it was ratified by 1633,
c.15.  All tithes paid to minifters on account of ftipend, and to colleges,
fchools, or hofpitals, are, by that ftatute, exempted from the annuity. But
if the whole of the tithes granted to boroughs for the fuftentation of colle-
.ges, &c. fhall exceed the fums expended by them for the purpofes of the
grants, the furplus or excrefcence is, by the decree-arbitral relative to the
boroughs, fubject to that burden. Though fome lawyers feem to be of opi-
nion, that this right of annuity 1s due only out of valued tithes, St. 5. 2.
t. 8. §13.; Bankt. b.2. t.8. §156.; the above-quoted a&, 1633, exprefs-
ly declares, That it is payable out of all tithes, unvalued as well as valued.
Mackenzie affirms, §20. A. ¢ that the annuity is debitum fundi ; becaufe
the ftatute declares, that the King fhall have right to all the annuities of
tithes, paft and future; from which he concludes, thatitis a real burden
impofed on tithes by ftatute: yet fince the tithe itfelf is admitted by all to
be debitum fructuum, infr. §. 42. it is not {o obvious how a law declaring the
crown’s right to the annuity, which is a certain proportion of the tithe,
fhould have the effect to alter the nature of that proportion.  As the annuity
was declared by the aforefaid act not to be annexed to the crown, the King
might difpofe of it at pleafure ; and he actually made a grant of that right,
to one Livingiton, in {ecurity of a debt of L. 10,000 Sterling. Livingfton
transferred it to the Earl of Loudon ; who obtained a commiflion from the

crown,
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«crown, after the Reftoration, to tranfalt for the arrears then due, and dif-
pofe of them with confent of two Lords of Exchequer ; and feveral annui-
ties were purchafed in confequence of it. But a ftop was put to the farther
progrefs of that commiffion, by a warrantof CharlesII. in 1674, St. b. 2.
¢.8. § 13.; and the annuity has not been demanded, either by our Kings
or their donataries, fince that time.

40. A due attention to the hiftory of tithes, a fummary of which has
been here attempted, muft contribute much towards a diftiné knowledge
of their nature: It ftill remains to add fome obfervations on the fame {ub-
Ject, which could not have been made before, without tco much interrupt-
ing the thread of that hiftory. Tithes were, by their original conftitution,
a fubje& quite diftin& from lands; for they did not belong to the owner
of the lands, but to the church. The rights of the two were alfo conftitu-
ted differently. The lands themfelves pafled by feifin, but churchmen en-
joyed their tithes ex lege, both before and fince the Reformation: their right
was a neceflary confequence of their being invefted with their feveral
church-offices ; and fo no form of law was required to the perfeting of it.
‘When indeed entire church-benefices, belonging to religious houfes, were,
after the Reformation, ereCed into temporal lordfhips in favour of laics,
the grantees completed their titles, not only to the temporality, but to the
tithes or fpirituality of the ere¢ted benefices, by feifin; becaufe the tithes
became by thofe ere¢tions proper feudal fubjects, and the charters of erec-
tion feudal grants. For this reafon, the conveyance of thefe tithes by the
titulars to others, muft alfo be by difpofition, containing precept of feifin :
‘but a right to tithes at this day, even to laymen, when it is conferred, not
by fpecial grant or eretion, but by ftatute, is perfected ex /ege, or without
feifin. 'Thus the tithes granted to patrons by 169o, ¢. 23. which is foon
to be explained, are fully vefted in them without feifin; but when thefe
tithes are tranf{mitted by the patron to others, they muft, like erected tithes,
pafs by feifin. Though landholders may now, in the general cafe, compet
titulars to fell them the tithes of their own lands; yet lands and tithes are
to this day accounted feparate tenements, and pafs by different titles; in-
{orhuch that a right to lands, though granted by one who has alfo right to
the tithes, will not carry the tithes, unlefs it fhall be prefumed, from {pe-
cial circumftances, that a fale of both was intended by the parties, Feb.27.
1672, Scot; Fount. Fune 29. 1698, Callander.

41. The thirlage of lands cotld not, in the times of Popery, infer the
thirlage of the tithe ; for the landholder, though he might aftri¢t the lands
which belonged to himfelf, had no power over the tithes which belonged to
the beneficiary. But where the fame churchman had right both to ftock
and tithe, without having feparated the one from the other, the tithe was
truly included in the ftock; and for that reafon the thirlage ot the lands
extended to the tithe of thefelands. And this muft alfo be the neceflary
effect of the thirlage of lands cum decimis mclufis, by our prefent law. No
fervitude can be enlarged, or made more burdenfome, than it was in its
firft conftitution, by any fupervening law or accident, which does not in-
fer the confent of the owner of the fervient tenement to bear fuch additio-
nal burden, fupr. t.9. § 33.34. The aftriction, therefore, by a proprietor
of his lands to a neighbouring mill, while he had as yet no right to the
tithes, cannot be made heavier by his afterwards purchafing his tithes, fo
as to include both ftock and tithe under the fervitude ; for fuch acquifition
by the proprietor of the fervient tenement, pofteriorto the conftitution of the
{ervitude, 1s not to be prefumed to have been made for the benefit of the
dominant, or to fubject the acquirer himfelf to a burden, directly contrary
both to his own intention in the purchafe, and to the nature of his right.

Hence
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Hence a thirlage conftituted on the lands alone, before the year 1633, was
conftrued not to extend to the tithes, after pafling the act of that year,
which granted to landholders a right of purchafing their own tithes, nor
even after the landholder had actually purchafed the tithes from the titular
in virtue of that ftatute, Fuly 7. 1635, L. Innerweik. But if one who has
‘already purchafed his tithes, and who of courfe carries his whole corns to
the fame mill, without diftinguifhing between ftock and tithe, fhall after-
wards aftri¢t his lands, it may be juftly prefumed the intention of parties
that the aftri¢tion fhould reach to both. Nay, where a fuperior had by his
charter aftricted the grana crefcentia of his vaffal to the mill of the barony,
the vaffal’s ufe of carrying the whole corns of his lands for forty years to-
gether to that mill, without demanding any abatement on account of the
tithe, was adjudged fuflicient to infer the aftriGion of the whole of his
corns, though the tithe had never belonged to the fuperior who conftituted
the thirlage, Fuly 5. 1727, Macleod, obferved in Dit.ii. p. 107.

42. The tithe is a proportion only of the fruits ; and is therefore debitum
fructuum, not fundi. Hence the arrears of tithe create no real burden or
charge on the lands, and fo have no operation to the prejudice of fingular
fucceflors. Nor could churchmen fuffer by this doctrine; for they had the
fame right to draw the tenth fheaf, which was their proportion of the fruits,
from the feveral crops of which they were the produé, that the owner of
‘the lands had to the property of the refidue, or of the ftock; and fo might
make their right effeCtual without the aid of any real fecurity. And tithes, .
:even after valuation, continue to be debita fructuum; for the valuation does
no more than afcertain the value of the tithe, without altering its nature,
Feb. 20. 1662, E. Callander ; unlefs where the valued tithe-duty 1s {fecured to
the titular, by his taking feifin of the lands. The action, therefore, com-
petentto the titular, for recovering the arrears of tithe-duties, is only per=-
fonal againft thofe who have intermeddled with them, whether it be the
owner of the lands himfelf, or tenants under him. Where the tenant who
intermeddles is bound by his leafe to pay a feparate duty for the tithe, he
is without all doubt liable ; for he ought to have paid that duty to the ti-
tular, who alone had right to it : but where he pays a duty for ftock and
tithe, without diftinguithing the rent of each, he may.plead, that he has
‘already paid the whole tack-duty to his landlord bona fide; becaufe he could
‘not poflibly diftinguifh between the rent due for the tithe and that which
-was due for the ftock. This plea has been over-ruled in a queftion with
church-titulars or minifters, whom the law {pecially favours, Feb. 19.

1629, Kirk; but fuftained when the purfuer was a lay titular, March 21.
1628, Murray. The landlord who receives a joint duty from his tenant
for ftock and tithe, is in every cafe liable to the titular as intromitter : and
even when he lets his land to a tenant for a determinate duty, without men-
tioning either ftock or tithe, he ought to be liable, if it appear that the
tack-duty payable by the tenant is adequate to the rent which might rea-
fonably be expected for both; becaufe, in fuch cafe, he is truly intromitter
with the tithe in and through his tenant. But if the proprietor, confcious
that the tithe belongs to another, lets his land merely for the rent which the
ftock will bear, his defence is ftronger, that he only let to the tenant the
intereft that he himfelf had in the lands; and that if the tenant has inter-
meddled with the tithe, he did it without any authority or warrant from
‘him ; fee Kames, 86.

43. If tithes are a debt arifing out of the fruits, it follows, that no tithe
can be due where there are no fruits. Hence a landholder who turns his
lands into grafs, without any fraudulent intention to hurt the titular, is
not liable to him in any fum, as a furrogatum in place of the parfonage-
tithes. The titular’s right to the tithes cannot impair the landholder’s right
of property ; in virtue of which he may, as has been already obferved,

Vou. L. 4 X t 9.

e
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t. 9. § 2. ufe his lands in' the manner inoft profitable or convenient for him=
felf. It only lays him under an obligation to pay the legal proportion of
cozns to the titular, when his lands produce corn, Dirl. 355.5 Fount, Fan.
21. 1696, Bruce. _ : :

44. The churchman, or titular, hath a right of hypotheck upon the fruits,
in fecurity of his tithes; which, when applied to parfonage-tithes, is of
the fame general nature as the hypotheck on the corns for the landlord’s
rent. But the titular has no hypotheck on the horfes, oxen, ploughs, and
implements of hufbandry brought on the ground, or on the other invelta et
tllata; becaufe he is not proprietor of the ground. The do&rine which is
maintained by fome writers in too general and indefinite terms, that this
hypotheck extends to all tithable fubje&s, ought to be underftood with fome
limitations. Where indeed a merchant buys the crop on the ground, either
before it is reaped, or while it lies yet in the fields, though at a publie
fale, he is liable for the tithes; becaufe every man ought to know, that a
tithe is due out of the product of all lands ; and muft prefume, that it is
not drawn by the titular, fo long as the crop is not carried off; fee Fune 24.
1662, Vernor. And for a like reafon, a buyer of tithable fifh newly caught,
was condemned to pay the tithe, Dec. 13. 1664, Bifh. of Hfles. But where
corns are bouglhit in a public market, the buyer’s plea is‘good, that he had
no reafon to fuppofe that the tithe had not been already drawn, Dee. 20.
1664, Reid. There can be no hypotheck for tithes after valuation ; for
landholders whofe tithes are valuéd, have the entire management of the
whole crop, which is inconfiftent with a right of hypotheck ; and hence it
follows; that that right is competent to fuch churchmen or titulars only
as have the drawing of the tithes.

45. Where tithes are let to the landholder for a fixéd' number of years,
the tackfman may, on the expiration of the leafe, continue to poflefs for the
former tack-duty by tacit relocation, if the titular fthall not then declare
his intention of removing him. As in a leafe of lands, the landlord figni-
fies his refotution to remove the tackfman by a warning, which interrupts
tacit relocation, the titular expreffes the fame intention by an inhibition of
tithes ; which is a writ, ifluing either from the fignet, or from the commifla-
ry-court, at the fuit of the titular; by which not only tackfmen and pof-
feffors, but all perfons whofoever, are interpelled from meddling with the
tithes. . This writ therefore does not mention any particular defenders, as
fummonfes do, and fo is executed only edictally againft all and fundry.
An inhibition of tithes, as it interrupts tacit relocation; intitles the titular
to an action, either for declaring his right to a fifth part of the rent of all
fubfequent years, in place of the former tack-duty, or for a watrant to
draw the tithes 2pfa corpora. And if the tack{man, or any other, continue
to poflefs the tithe, after the inhibition 1s executed, he is liable in a fpuilzie *.
This kind of inhibition therefore differs much from an inhibition of lands;
which, as fhall be explained next title, is a diligence that lays a real im-
bargo on the fubjeét, and fo muft be regiftered before it can interpel fingu-
lar fucceffors from purchafing ; whereas inhibition of tithes ferves merely
as an intimation by the titular to ftop any farther intermeddling with
them ; and {o nced only be publifhed in the parifh where the lands lie. A
bare inhibition of tithes gives no right to the titular to turn any perfon out
of pofleflion : for as warning ufed againft a tenant is not a fufficient ground
for the landlord to remove him fummarily, without a previous decree of
removing; neither can a titular, even after inhibition, debar his tackfman,

* Tt has been found, that a citation, in an aftion at the inftance of the titular, againft the
landholder poflefling the tithe by tacit relocation, concluding for payment of a yearly fum as
the fuppofod amount of the free tithe, did not fubjet the landholder to an higher payment than
the tormer tack-duty; though the Lords at the fame time fubjected the landholder to the payment
of the full tithe from the date of their interlocutor, Nov. 16. 1765, E. March contre Leifbmans.

or
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or any other who had been formerly in the lawful pofleffion, from retain-
ing it, till he be authorifed to turn him out by the fentence of a Jjudge;
without incurring a fpuilzie, Fan. 27. 1665, L. Bearford. ‘

46. This title may be concluded with an account of the provifions of
ftipend made by law for the maintenance of the Reformed clergy, and of
the other legal rights and privileges to which parochial minifters, or their
executors, have been intitled, after all the former expedients enated for
their fupport had proved ineffetual, in the manner related, fupr. § 17. 18.
Befide the other powers granted to the commiffion of tithes, by 1633, c. 19.
they were authorifed to modify reafonable ftipends to the parochial clergy
out of the tithes, fupr. b.1.¢. 5. §21. By a former commiflion, which
had been appointed by parliament for the fame purpofe, 1617, ¢. 3. the
loweft rate of ftipend that was to be modified to any minifter was soc
merks Scots, or five chalders of victual, unlefs where the whole fruits of
the benefice fell fhort of that quantity ; and the higheft was 1000 merks,
or ten chalders of victual *. By the a& 1633, c. 8. the minimum was
raifed to eight chalders of victual, where vitual-rent was paid, or propor=
tionally in money; which proportion is, by a pofterior claufe in the fta=
tute, declared to be 8oo merks, unlefs where there fhall be a- reafonable
caufe for giving lefs. But neither that, nor any fubfequent commiffions of
tithes, were limited, as to their powers of altering the old maximum fixed
by the act 1617. And therefore, now that the expence of living.is fo much
heightened, the commiffion-court exercife a difcretionary power of aug=
menting ftipends confiderably above that maximum, where there is enough
of free tithes in the parifh. ‘The reafons which chiefly move the court to
grant augmentations are, that the parifh is a place of more than ordinary
refort, or that the cure is burdenfome, or that the neceflaries of life give
an high price in that part of the country, or that the {canty allowance of
fipend in that parith bears too fmall a proportion to the weight of the
charge. o

47. Where a determinate quantity of ftipend, either in money or corns,
is modified to a minifter out of the tithes of the parifh, without propor-
tioning the ftipend among the feveral landholders, the decree is called of
modification: but where that quantum is alfo localled or proportioned among the
different landholders liable in the ftipend, itis ftyled a decree of modification and
Iocality. The whole tithes of the parifh, out of which the ftipend is modi-
fied, are underftood to be a fecurity to the minifter, till, by a decree of lo=
cality, the proportions payable by each landholder be afcertained. Where
therefore a ftipend is only modified, the minifter may fingle out any pro-
prietor he fhall think fit, who will be liable in the firft inftance, in fo far
as his tithes extend; though that fhould exceed the quota of ftipend which
might juftly fall to his fhare, in proportion with the other landholders in
the parith, Dec. 3. 1664, Hutchinfm. After a decree of locality, no land=
holder is liable in more than the proportion that he is charged with by that
decree. An adtion of recourfe however is competent to the landholder,
who, in a modified ftipend, is thus made liable in the firft place, againft
the reft, 26ud. Modified ftipends, though part of them be generally de-
creed to be paid in money, are in effect payable out of the tithes, and come
in place of them: for the commiflion-court has no power to modify fti-
pends beyond the extent of the tithes in the parifh. They are therefore,
like the tithes themfelves, debita fructuum ; fo that fingular fucceflors can-
not be fued for the arrears of ftipend due previoufly to their right; nor
fiars, for the arrears thercof which had become due during the {ubfiftence
of a liferent that excluded them.

* Victual is the name given in our law to any fort of grain or corns; and a chalder of oat-
meal is fixteen bolls, at eight ftone weight to each boll.

46. As

e



erskines large volume_combined.QXD_institute of the Iaw%)ﬂmm 14:17 Page 360

360 An Inftitute of the Law of ScoTLaND, Book II.

48. As the fubmiffion by the clergy to Charles I. gave him no power to
determine concerning the tithes that were then poflefled by the bifhops,
the commiflion-court erected in 1633, was not authorifed to modify a fti~
‘pend to the incumbents in the bifhops patrimonial churches, which there-
fore continued to depend folely upon them. By ‘1641, c. 30. bithops
churches were put on the fame footing with others : but it would feem,
that upon the reftitution of Epifcopacy in 1662, the minifters ferving the
cure in the patrimonial churches were brought back to their former de-
pendence on the bifhops, and that this dependence is now transferred from
the bifhops to the King, who, by the abolition of Epifcopacy in 16go, has
come in their right. -In procefles for a legal ftipend infifted on by thefe
minifters fince that period, the commiflion-court for fome time did not ad-
venture to modify a ftipend to them out of the tithes. They barely recom-~
‘mended to the Lords of Treafury, and, fince the Union, to the Barons of
Exchequer, to procure for the purfuers a royal gift of fuch part of them as
might be fuflicient for their maintenance; {ee Forbes on tithes, p. 386. But
the commiflion-court are now in ufe to modify ftipends to the minifters of
menfal churches out of bifhops tithes; becaufe the general fcope of the law
is, that the minifter of each parifh fhould have a competent {hpend modi-
fied out of the tithes of his parifh.

49. Notwithftanding the feveral particulars before mentloned by which
parochial tithes were mifapplied, both during Popery, and fince the Re-
formation, fome few benefices remained entire in the hands of the parfons,
where the tithes had been neither ereéted into temporal lordthips, nor o-
therwife charged with any burdens. The minifters planted in thofe
churches after the Reformation, had the fame proper right to them that
the beneficiaries had in the times of Popery ; and they might grant leafes of
them under the ftatutory limitations above ftated, §8. But when, by
1649, ¢. 39. the right of prefentation was taken from patrons, that a&, to
compenfate for their lofs, declared the right of all tithes not formerly dif-
pofed of to be in the patrons, with the burden of reafonable ftipends to the
minifters ; by which all minifters were in effe¢t made ftipendiary. And
though that-aét was refcinded upon the Reftoration, a power was again
granted to patrons, by 1690, ¢. 23. and 1693, ¢.2§. to redeem from the
proper beneficiaries who ftill remained, their whole tithes, upon providing
them with competent ftipends ; referving a right to them to continue in the
full pofleflion of their benefices till legal ftipends fhould be modified to
them. The landholders liable in the tithes may, by the aforefaid act 16¢o,
compel the patrons to fell to them the tithes thus redeemed from the benefi-
ciary, at fix years purchafe; whereas other titulars lic under no obligation
to fell theirs under nine,

50. Though tithes feem to be appropriated by law to the fubfiltence of
the clergy, and on that account ought not to be applied for providing
communion-elements, more than for purchafing communion-cups, or re-
pairing the wall of a church-yard, the commiffion-court are in ufe, when
they pronounce decrees of locality, to modify a fixed fum to the minifter
out of the tithes, in name of communion-elements. It is true, that that
burden is exprefsly laid on the parfons, by 1572, c¢. 54.; but that ftatute
ought probably to be underftood of the few minifters who were proper par-
{fons or beneficiaries ; for the ftipends of ftipendiary minifters were foon af-
ter declared free from all burdens, by 1593, ¢. 162. And all our minifters
are now become ftipendiary fince the aéts quoted under the preceding fec-
tion. The fum thus awarded for communion-elements, as it is fp»cxally
deftined for defraying the expence neceflary in adminiftering that holy fa-
crament, is no proper part of the ftipend, though it be contained in thc
minifter’s decree of locality ; and therefore is not due to him for the years

in
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in which he has not adminiftered the facrament, but ought to go to the
poor, FJuly 21. 1713, Parifh of Abdy. '

51. Though minifters have not now a right to the tithes themfelves, yet
all tithes may be at this day affected with the burden of a ftipend, or of an
augmentation of ftipend to the minifter, to fuch extent as the commiffion-
court fhall think reafonable ; fome more direétly, and others only fub/i-
diari, ‘according to the different titles under which they are enjoyed. In
this matter the following rules are eftablifhed by practice. Tithes are ei-
ther fuch as were never erected, i.e. never granted by the crown to any
layman; or, 2dly, They have been erected, and are yet in the hands of the
lay titular; or, 3dly, They are let in leafe by the titular; or, 4¢bly, They
have been heritably difponed by him. Where the tithes of a parifh have
not been affefted with any grant in favour of a layman, thefe ought, in the
Jirft place, to be applied to the maintenance of the minifter, to which all tithes
were originally deftined. In default of thefe, the tithes which are yet in the
hands of the lay titular, fall, in the fecond place, to be allocated ; for as the
titular of a benefice, who himfelf cannot ferve the cure, is bound to employ
a perfon who can, the burden of the ftipend ought to fall on fuch titular, as
long as he has a fufficient fund in his own hands, rather than upon thofe
to whom he has granted leafes or heritable rights of the tithes. And if the
titular does' not draw the tithe in kind, but receives a tack-duty from the
kandholder, fuch tack-duty is burdened, fince that is the benefit arifing
to the titular from his right. Thefe two kinds are ufually called free tithes.

52. If there is a fhortcoming in thefe, the tithes let in leafe by the titular
to the landholder are allocated in the #hird place: and where this happens,
it is the tack that is charged with the burden, and not the tack-duty ; for
where the tack-duty payable to the titular, which is his intereft in the tithe,
falls fhort of the ftipend or augmentation, the tackfman’s intereft in it, or
m other words the f{urplus tithe over and above the tack-duty, is fubjec to
the allocation. But where the tackfman is ‘thus loaded in confequence of
an augmentation, the commiffioners are dire@ed, by 169o, ¢. 30. as a com~
penfation to the tack{fman for this fupervening burden, to prorogate his
leafe for {fuch a term of years as they fhall find juft; which prorogations
are as valid as if they had been made by the titular himfelf, provided he
be cited as a party by the tackfman, in his fuit for the prorogation ; and
prorogations have, in virtue of this power, been granted to tack{men for
fuch a number of years as made their leafes nearly equivalent to perpetual
heritable rights. But upon an appeal to the houfe of Lords from one of
thofe fentences, which was pronounced 7uly 5. 1732, E.Galloway, the tack{-
man was adjudged not intitled to a prorogation, in confequence of volun-
tary augmentations fixed by private agreement between the minifter and
himfelf ; there muft be a judicial {fentence of the commiffion-court, aug-
menting the ftipend. 4¢bly, The tithes that are heritably difponed by the
titular to the landholder, muft be appropriated to the ftipend, if all the
funds formerly mentioned thould prove deficient; for a competent ftipend
to a minifter is a burden that tithes carry always about with them, even
againft onerous purchafers; a difpofition of tithes by a titular not being un-
derftood to exempt the grantee from the burden of future augmentations.
And it is upon this, among other confiderations, that the law has obliged ti-
tulars to fell tithes at nine years purchafe ; which is a rate greatly below
their true worth, were they not fubje@ed to that burden. In this cafe, how-
ever, the tithes of the titulars own lands are allocated proportionably with
the tithes of the other landholders, December 21. 1757, Edmonflone of Dun-
treath contra Duke of Montrofe. But if the titular- hath fpecially warranted
his grant againft future augmentations, or if he has got a price for them
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equal to what he might have expected though they had not been fubject to
augmentations, equity fuggefts, that the tithes of the titular’s own lands
ought in fuch cafes to be allocated, to the entire exemption of the tithes fold
by him to the difponee, Feb. 1. 1738, D. Douglas *. As lands cum decimis
inclufis are, by the law of Scotland, free from tithe, they muft of courfe be
exempted from the burden of any augmentation of ftipend, Dirl. 229.

53. Where there is fufficiency of free tithes in a parifh, the titular, fince
he has right to the whole, has a power of appropriating or allocating any
part of them that he fhall think proper for the payment of the ftipend, un-
lefs there has been a previous decree of locality. And this holds, though
the ftipend thould have been paft memory paid out of the tithes of certain
particular lands ; for fuch ufe of payment is as much a voluntary a& in
regard to the titular, as it would be in an owner of land liable in ftipend,
to throw the proportion of it payable by himfelf, {fometimes on one tenant,
and fometimes on another, Feb. 1731, E. Galloway. The abufe of this
power fruftrated in a great meafure the privilege competent to landholders
of purchafing their own tithes ; for as foon as a landholder brought his
action of fale againft the titular, he frequently allocated the purfuer’s
whole tithes towards payment of the ftipend pro tanto, after which they
could not be fold. For this reafon few adventured to profecute that action,
from the apprehenfion that the titular might load them with the burden of
the ftipend to the full extent of their tithes. But the fear of this was alto-
gether removed, by 1693, c. 23. renewing the commiffion of tithes, which
declares, that it thall be unlawful to a titular or his tack{man, after cita-
tion given to him by a landholder in an action of fale, to-make an alloca-
tion of the purfuer’s tithes folely, but only in proportion with the other
tithes in the parifh.

. 54. By our ancient cuftom, the beneficiary feems to have had no intereft
in the fruits of the benefice, till he could, by laying hold of them, appro-
priate them to himfelf. And hence, if he died before the corns were reap-
ed, he could tranfmit no part of that year’s crop to his executors ; fee Balf.
2.220.¢. 5.3 March 21. 1628, Murray. But by our later practice, which was
at laft approved of, by ftatute 1672, ¢. 3. Whitfunday and Michaelmas have
become the legal terms at which ftipends fall due to the incumbents. At
‘Whitfunday, the corns are prefumed to be fully fown ; and at Michaelmas,
to be fully reaped. If therefore the incumbent was admitted to his church
before Whitfunday, he is intitled to that whole year’s ftipend, becaufe his
entry was prior to the fowing of the corns : and by parity of reafon, if his
intereft in the church hath ceafed before that term, by death or otherwife, he
hath right to no part of the fruits of that year. If he was admitted after
‘Whitfunday, and before Michaelmas, he is intitled to the half of that year’s
ftipend ; becaufe, though his entry did not commence till after completing
the fowing, yet it began before the term at which the corns are prefumed
to be reaped, Fuly 24. 1662, Wemyfs : and by the fame rule, if he was re-
moved from the benefice after Whitfunday, and before Michaelmas, he hath
alfo right to the half of that year; and if he was not removed till after
that term, he is intitled to the whole of it. The reafon why one of the le-
gal terms in benefices is Michaclmas, and not Martinmas, as in liferents,
arifes from the different natures of the two rights. All church-benefices did
originally, and are ftill, in the confideration of law, accounted to confift of
tithes, that were drawn by the churchman, at the {eparation of the corns
from the ground, which was, according to the legal prefumption, comple-
ted at Michaelmas : and the modified ftipends, that are now come in place

* Where part of the tithes of a parith belong to the bithop, and part to the landholders by
virtue of heritable rights from lay titulars, the tithes belonging to the landholders muft be ex-
haufted before any part of the ftipend can be localled upon the bithop’s tithes, becaufe bifhops
are confidered as a fuperior order of minifters, July 13. 1715, Miniffer of Arngoft contra the
Heritors s March 7. 1770, Officers of State contra Campbell of Lochnell.
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of the tithes, retain the fame-quality as to that particular with the tithes
themfelves, in the place whereof they were f{ubftituted. But in liferents
the term is Martinmas, becaufe the rents of lands are not due by the tenant
to the landlord till Martinmas at fooneft, before which term the corns are
not prefumed to be fully brought to the tenant’s granaries. That part of the
ftipend which has fallen due to the incumbent, according to thofe legal terms,
defcends, in as far as it is unpaid at his death, to his executors, though
the whole of it fhould confift in money, or though the incumbent fhould,
by agreement with thofe who are liable in the ftipend, poftpone the term of
payment from Michaelmas to Martinmas ; fee Fal. 1. 182.: for though
fuch agreement muft regulate the time at which the demand is to be made
from thofe debtors, it cannot affe¢t the queftion, At what term each year’s
ftipend becomes legally due, and confequently defcendible to executors ?

55. As no churchman could live comfortably without a dwelling-houfe,
and a reafonable portion of ground in his own manurance, for the ufe of
himfelf and his family, Charles the Great directed, that he fhould be fur-
nifhed with thefe out of the tithes, which he had immediately before decla-
red to belong to the church, Leg. Lang. 1. 3. t. 3. ¢. 2.5 Capit. Kar. l. 1. c. g1.
But that provifion of tithes, in {o far as concerned parochial benefices, was
frequently evacuated by their impropriations to cathedrals or monafteries in
the manner already explained. By the law of Scotland alfo, fince the Re-
formation, minifters, befide the ftipend modified to them by the commif-
fion-court, are intitled, in confequence of fpecial ftatutes, to an houfe and
glebe. The houfe which is fet apart for the churchman’s habitation is in our
law-language called @ manfe. It appears, from a variety of authorities cited
by Du Cange, v. Manfus, that that term was made ufe of in the middle ages
to denote a determinate quantity of ground, the extent of which is not now
known, fit either for pafture or tillage, In the before-quoted capitulary of
Charlemagne, it fignifies the particular portion of land which was to be af-
figned to every churchman; and it has been by degrees transferred from the
churchman’s land to his dwelling-houfe.

56. Few of the Reformed minifters were at firft provided with dwelling-
houfes ; moft of the Popith clergy having, upon the firft dawn of the Re-
formation, let their manfes in feu, or in long leafes : minifters therefore
got a right, by 1563, c. 72. notwithftanding thofe feus or leafes, to as much
of the manfes as would ferve them ; otherwife the Popith churchman, or
other perfon poflefling them, was to build a competent dwelling-houfe for
the incuambent. Where the pofleflors were unwilling, and refufed to re-
move, the bithop or fuperintendent was authorifed, by 1572, c. 48. to defign
or mark out the faid manfe for the minifter’s ufe during his incumbency ;
upon which defignation letters of horning paffed againft thofe who ftill con-.
tinued obftinate in holding the pofleflion. In the cafe of abbey and ca-
thedral churches, the minifter might, by 1592, ¢. 116. infift for a manfe
within the precinéts of the abbey or cathedral, unlefs the proprietor of fuch
precinét fhould provide him in a commodious manfe elfewhere. Where a
parifh-church, notwithftanding thefe a&s, continued ftill unprovided of a
manfe, the landholders or heritors of the parifh were, by 1649, c. 45. re-
vived by 1663, c. 21. dire¢ted to build one at their own charge, at the fight
of the bifhop, with fome of the moft difcreet men of the parith ; the expence
not exceeding L. 1000 Scots, nor below 500 merks: and in purfuance of
this ftatute, prefbyteries, who are now come in the bithop’s right, are in
ufe to proportion among the heritors the fums falling to be paid by each ;
not according to their real rent, becaufe that is more uncertain ; but ac-
cording to their feveral valuations: and letters of horning iffue of courfe
againft them, for the payment of thofe proportions.

57. This obligation upon landholders to build a manfe, is {fo extended
by an equitable interpretation, as to include ftable, barn, and byre, with
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a garden ; forall which it is ufual to allow half an acre of ground. But
where ground has been already defigned or marked out for a manfe, and
the other appurtenances of it before mentioned, the minifter has no righe
to demand a new defignation, on pretence that the ground formerly mark-
ed out for it did not amount to half an acre. The burden, both of build-
ing and repairing minifters manfes, is, by 1663, ¢.21. impofed upon he-
ritors : and the juft rules of interpretation require, that the word in the
ftatute beritors, be taken in the fame fenfe throughout ; and that therefore,
if liferenters were not to be confidered as heritors in the obligations rela-
tive to the building of a manfe, necither could they be liable in any pro-
portion of the expence of repairing it. It would appear from a decifion,
Nov. 14. 1679, M. of Morebam, that the court of {eflion did not underftand
the term heritors to include liferenters in the fenfe of that a&; who of courfe
were entirely exempted from any fhare of the expence of building a manfe,
both in refpe& of the term ufed in the ftatute, which in its moft obvious
meaning excludes thofe who have bare liferents ; and becaufe the building
of a manfe, being a work intended to laft for fome generations, no part of
the burden ought to be laid on thofe whofe only intereft in the lands is a
right of liferent. But as this act is, from the generality of the expreflion,
of doubtful interpretation, it is poflible that in the reparation of the manfe,
which has lefs of the nature of perpetuity than building it, and is frequent-
ly reiterated during the fubfiftence of the fame liferent, our judges might
be moved, by confiderations of equity, to burden a liferenter, who has a’
real right in the lands, though it be but temporary, with the intereft cor-
refponding to the fum impofed upon the fiar for thefe repairs, while the
liferent fubfifts.
. 58. Before the Reformation, the whole expence of upholding the manfes
of churchmen was paid out of the public funds of the church, and no part
thereof by the beneficiaries or incumbents. But not long after the eftablith-
ment of the Proteftant do&rine, it was enaéted, 1612, ¢. 8. That all mini-
fters who had received fufficient manfes, fhould be bound to keep them in
tenantable repair ; in default of which, they, or their executors, were de-
clared liable in damages to their fucceffors in office. The form of decla-
ring a manfe {ufficient, or free, is this: The incumbent, who at his entry
1s intitled to a commodious manfe in fufficient repair, applies to the pref=
bytery; who appoint a vifitation of it by proper craftfmen, as mafons, {la-
ters, houfe-wrights, &c. Thefe are direCted by the prefbytery to make
up, and report to them, eftimates of the fums neceflary for the repara-
tion ; which fums, if the prefbytery approve of the eftimates, they pro-
portion among the feveral heritors by the rule before fet forth ; and letters
of horning will pafs on a bill to the court of feflion, for carrying the fen-
tence of the prelbytery into execution. Where the manfe is completely re-
paired, the heritors may apply to the prefbytery for a fecond vifitation ;
and if the report of the vifitors, that the manfe is now fufficiently repaired,
be approved of by the prefbytery, they declare it a free manfe, which, by
the aforefaid ftatute, lays the burden of upholding it on the incumbent or
his executors. The aét, however, which impofes this burden on minifters,
does not appear to reach to an houfe gifted to the church, which is intend-
ed by the donor, not for an habitation to the minifter, but as an addition
to his ftipend ; and therefore any obligation which lies on the minifter in
that cafe, is grounded merely upon an implied condition in the donation,
that the incumbent, who enjoys the profits, ought to beftow part of them
in upholding the fubje in good repair. But it would feem, that if fuch
houfe was in a ruinous condition when the incumbent entered into the
pofleflion of it, he is not bound to expend the {fmalleft fum towards its re-
paration ; for the expence of refitting thofe houfes, frequently amounts
nearly
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nearly to that'of rebuilding, and fometimes even exceeds it. ~ When the
manfe becomes uninhabitable from the neceflary decay of the building,
through the wafte of time, the incumbent, though the manfe has been al-
ready declared free fince his entry into the church, may demand to have it
rebuilt, or fufficiently repaired a fecond time, at the charge of the heri-
tors.

59. The glebe, which is that portion of land that is afligned to the mini-
fter by ftatute over and above his proper flipend, muft contain four acres
of arable ground ; ‘and is to be defignied in the fame ‘manner, and the de-
cree of the prelbytery carried into execution againft the former pofleflors
in the fame way, by charging them upon letters of horning, asis provided
in the defignation of manfes, 1572, c.43. Though all minifters, whether
in town or country, feem by our ftatutes intitled to a manfe, or to a fum
of money in confideration of it ; yet all cannot claim a glebe : for there are
many parithes, particularly among the royal boroughs, which have no
lands in them proper for a glebe; fee 1663, ¢c.21. But the minifters
even of royal boroughs, where any part of the parith lies in the country,
have right to a glebe. Some ftatutes after the Reformation, reftrited the
fubje of glebes to church-lands, 1593, ¢. 161.; and by a pofterior a&,
‘1606, ¢. 7. which in its preamble refers to the former, the fubject of them
is farther limited to arable lands lying near the church, partly for the in-
‘cumbent’s conveniency, and partly to prevent partxahty in burdening one
heritor more than another ; after which, it is ena&ed by a {eparate claufe,
that where there are no arable lands in the parifh near the church, the incum=~
bent thall, in place of the glebe, be intitled to fixteen foums of grafs which
are to be in like manner defigned, not out of temporal lands, but out of the
beft pafture church-lands lying next adjacent to the church *. As the be-
nefit intended by thefe ftatutes to the minifter, was altogether evacuated
when there were no church-lands in the parith, it was provided by 1644,
¢. 31. That in default of church-lands, the glebe was to be defigned out of
any other arable lands lying eweft, or moft convenient, for the church.
This.a&, though falling under the ad refciflory of Charles IL. appears to
have been regarded as ftill.in- force, by the aforefaid act 1663, c.21. in
which it is plainly taken for granted, that every minifter hath right to a
glebe, except thofe in fome royal boroughs ; and defignations of glebes are
by that a&t directed to proceed in. general terms, with the fingle exception
of incorporated acres in boroughs ; but without diftinguithing between
church lands and temporal ; fee St. b. 2. ¢.3. § 40. ver/. If there be.

* 6o. A right of relief or recourfe 1s competent to the heritors whofe lands
are fet off for the manfe. or glebe, againft the other heritors in the parifh.
The a& 1594, ¢. 199. which provides this relief, grants it only to the he-
ritors of church-lands ; and limits it to" the fpecxal cafe, where all or the
greateft part of the lands in the parifh confift of church-lands ; fo that the
Tandholder whofe grounds have been. marked out for the manfe or glebe,
is, by the words of that ftatute, loaded with the whole burden of fuch de-
fignation, without recourfe, if the half of the lands of the parifh be not
church-lands ; contrary to the fpirit of the a&, which was defigned to pre-
ferve an equality .among all the heritors. The a& already quoted, 1644,
which authorifed the defignation of glebes out of temporal lands, equitably
extended this right of recourfe, in favour of the heritors whofe temporal
lands were defigned, againft. the other heritors of the parith; and if the
firft part of that a&, allowing fuch defignations, has been received as our

* Afoumisa qﬁaptity_ of ground fufficient for pafturing ten theep, or on¢ cow.
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law fince the Reftoration, the laft part of it, which extends the recourfe
ought alfo to be received, being a juft, and indeed a neceflary, confequence
of the other. If this reafomng be conclufive, recourfe is by our prefent
law competent to every heritor whofe lands are defigned, though the whole
of the parifh fhould confift of temporal lands. This right of recourfe is
not real. againft the lands themfelves; it is barely perfonal, againft thofe who
were heritors at the time of the deﬁgnatlon, and their heu's, Fune 24. 167 5
Snow.

-61. Where two parifhes are united into one, the minifter of the united
church is intitled to both the glebes that belonged to the two churches be-
fore the union or annexation : but if the united glebes, when joined ' toge+
ther, make at leaft one legal glebe, the minifter cannot plead, that the glehe
belonging to the manfe in which he aually refides, fhould, in {o far as it
is deficient, be brought up to the legal ftandard, on pretence, that all mi=
nifters are by ftatute intitled to a full glebe next adjacent to their manfes;
New Ooll. 1. 165, Glebes pay no tithe. This was at firft a neceflary confe-
quence of the rule, That tithes are due only to the parochial paftor;’ for
whatever tithe was due out of the glebe ‘poflefled by him, could belong té
no other but himfelf. But when, after the Reformation, laic titulars were
made capable of enjoying tithes, a titular who had obtained a grant of
the whole tithes of a parifh; might have laid his claim" againft the minifter
of that parifh for the tithe of his glebe; to prevent which, the: glebés of
minifters, 1578, c. 62. and alfo their foums of grafs where they have nd
arable glebe, 1621, ¢. ¥0. are declared free from the payment of tithe:
Manfes and glebes are declared to be, after their-defignation, unaliénable
by the.incumbent; who therefore ean neither fell, nor ket thém in few, or
in leafe, to the prejudice of his fucceflors, . 1572, ¢. 48. This ftatute wag
neceﬂ'ary for putting a ftop to a fraud pradlifed by .churchmen at the Re-
formation, who feued out their lands at an undervalue, upon receiving con=
fiderable fums from the feuers at their entry, in name of fine or purchafe-
money, which they pocketed up for their own ufe. That it was:not intend=
ed to ftrike againft fuch alienations as were profitable to the beénefice, ap-
pears not only from the reafon of the thing, but the words of the ad&;
which exprefsly limit the enadtment to alienations detrimental to the fucceffor »
yet the a&t has been explained into an abfohute prohibition to feu; though
the yearly feu-duty fecured by the grant to the benefice, thould be qua=
druple of what could reafonably be expected in the way of tillage. This;
however,. is certain, that upon the tran{portation of the church to afother
part of the parifh, the old manfe or glebe may be fold or exchanged for a-
more commodious onej and fuch fales or excamblons have bcen authohftd
by the court.

62. Befide the glebe, the minifter had right to grafs for an horfe and
two cows, by 1649, ¢. 45. - This aét was revived by the above-cited fta=
tute 1663, which feems to make the minifter’s right to his.grafs, and to
his glebe, equally broad ; for it enadts, that every minifter, except thofe
of fuch royal boroughs as have 1o right to a glebe, fhould bave grafs: and
yet it mentions church-lands as the only fubje out of which his grafs is
to be defigned; fo that .whether a minifter whofe parifh confifts only. of
temporal lands, hath a legal claim for grafs, may admit of doubt. _Thus
far the a& is clear, that where there are church-lands in the parifh, if they
cither lie at fome diftance from the church, or confift of arable ground
which has feldom been paftured upon, the landholders are {ubjected to pay
to the minifter L. 20 Scots, as an equivalent for his grafs ; and in that cafe
all the heritors were declared to be burdened equally with the paymyent,
Rames, Rem. Dec, 63, But as this method put the m1mfter to the necefli-
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ty of receiving the L. 20 in as many fmall fums as there were landholders
in the parifth, which, in parifhes where the preperty was divided among
fifty or fixty, brought great inconveniencies on the incumbent, it was ad-
judged, New Coll. 1. 171. that the burden of the whole ought to be laid,
in the firft place, on the proprietor of the neareft church-lands: and this
rule appears to be founded in the ftatute itfelf, which gives recourfe to the
landholder who pays it, againft the other heritors of church-lands in the
parith. Where the minifter has no fixed legal manfe from the heritors, and
the queftion is, What heritor is liable to make payment to the incumbent,
as poffefled of the neareft church-lands? thofe are confidered as the neareft
which lie at the fmalleft diftance from the glebe, without any regard had
to their diftance from the minifter’s dwelling-houfe; which being in this
cafe frequently rented from year to year, is liable to frequent changes ;
and of confequence, the proprietor of the church-lands lying neareft to the
glebe, is the perfon immediately liable in payment of the whole L. 20 to
the minifter for his grafs, faving to him his aétion of recourfe in manner
before mentioned, Zimw. March 2. 1756, Min. of Dunfermline. Lands of a
poor foil, which by nature feem more fitted for pafture than the plough,
may be defigned for the minifter’s grafs, though they may have fometimes
been brought under tillage, New Cvll.i. 192. Though the lands which
have been defigned by the prefbytery properly for a glebe, fhould be of
fuch an extent as to be fufficient alfo for the minifter’s grafs; yet if he has
poflefled. it as his glebe in virtue of that defignation, without any a&ion:
brought by the heritors for voiding it, the minifter appears not to be barred:
from infifting alfo for his grafs, in purfuanceof the a& 1663, ¢.21.5 becaufe
that a& gives the minifter a right to grafs over and above his glebe. Yet
the minifter of an united parith who was poffefled of glebes to that extent,
but without any evidence of an actual defignation of grafs by the prefbyte=
ry, was found to have no feparate claim upon that ftatute; becaufe it was
prefumed, that the ground was marked out both for glebe and grafs, no
record being kept of defignations of grafs ; and minifters might, if fuch
prefumption were not admitted, get fecond and third defignations of grafs
in thie {ame parifh, at fome diftance of time from each other, New Goll. i.
165. Befides all this, minifters have, by 1593, c. 161. freedom of Joggage,
paflurage, feuel, feal, divot, loaning, and free ifh and entry, according to ufe and
wont of old; which act is ratified by the pofterior act in 1663. What thefe
privileges are, muft be determined by the local cuftom in the feveral pa-
rithes *,

~63. Befides the above-mentioned burdens of ftipend, communion-ele~
ments, manfe, glebe, and grafs, impofed on the landholders of a parith,-
certain burdens were, by ftatutes enacted foon after the Reformation, laid
on the whole inhabitants or parifhioners. The upholding of churches and
church-yards was, by 1563, c.76. remitted to the privy council; who
accordingly fettled the manner of repairing churches, by -an a& Sept. 13.
that year, which is ratified by 1572, ¢. 54. The ratifying ftatute does not
recite the tenor of the act of council;{but it appears by a copy of it pre-
ferved in Statute-law abridged, Append. N° 2. that two thirds of the expence
were charged on the parifhioners, and the remaining third on the parfon ;-
and the parithioners were to be taxed for their {hares by ftentmafters chofen
by themfelves. Parithioners are, by 1597, ¢. 232. ordained to repair the
church-yard walls of their own parithes; and by 1617, ¢. 6. they muft
provide communion-cups, lavers, and other utenfils neceflary for admini-
ftering the facraments. But now, by long cuftom, thofe burdens, atleaft

* It has been decided, that a prefbytery cannot defign feuel to a minifter out of a.b mofs over
which he o his predeceilors had not formesly excrcifed that fervitude, March i. 1769, Duff.

that
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that of repairing churches and church-yard-walls,- are transferred from
the parifhioners and parfon to the landholders, who muft bear the expence
of repairing, and even rebuxldmg, the pan{h-church according to the va-
luations of their feveral lands *

64. It fometimes happens, that lands, where they lie at too great a di-
ftance from the church to which they originally belonged, are, by the com-
miflion-court, annexed quoad facra to another parifh, the church whereof
lies at a leffer diftance from thefe lands. By annexing guoad facra, is un-
derftood, that the inhabitants of the annexed lands are, for their greater
conveniency in attending divine fervice, brought under the paftoral care of
the minifter of the church to which they are annexed. But fuch annexation
affe@s only the inhabitants ; the lands continue in all civil refpeéts part of
the old parith ; and therefore they remain burdened with the payment of
the ftipend to that church from which the inhabitants were disjoined :
and it was adjudged, that the owners of thofe lands do not, by the annexa-
tion, become liable in any part of the expence neceflary for upholding the
manfe, or even the church, of the parith to which they are annexed, and
which the inhabitants conftantly refort to for divine fervice ; but that they
continue, even in that refpe&, to be accounted part of the old parith, Fal.
i 274.
65. After the death of a parochial minifter, his executors have right to
the annat or ann. Writers differ much about the meaning of this word.
Polydor. Virgil. 1. 8. c. 2. De rer. wnv.; Greg. Tholofan. Partit. I. 1. t. 235.
¢. 1. and others, give that name to the right referved to the Popes out
of the fruits of vacant benefices, under the colour of fupplying the ge-
neral neceflities of the church, of which mention is made, Extr.Comm. I. 3.
t.2. ¢. 11.; and which right Walfingham affirms to have been received
in England in 130§, Ypod. Neuftr. ad bunc annum. Du Cange, v. Annata,
defines it to be a year’s rent of every bifhoprick or abbacy, granted to. the
Pope by the bifhop or abbot, on his entry to the benefice. The annat,
when taken in this laft fenfe, was only exatted from thofe churchmen who
had received confecration from the Apoftolical fee; and feems to have ta-
ken rife from an ancient cuftom, of an honorary paid by thofe who en-
tered into holy orders, to the bithop who ordained them, Now. 123. c. 3.
& 16. The firft Scottifh ftatute which mentions the annat, is 1547, c. 4. by
which the fruits of the benefice then on the ground, and the annat after-
wards, were, upon an invafion threatened by England, declared, notwith-
ftanding this Pontifical right, to belong to the executors of fuch church-
men as fhould fall in the defence of their country. And the fame encou-
ragement was renewed on a like occafion, by 1571, c. 41.

66. The right of ann, as that term is now underftood in Scotland, was.
borrowed from Germany. In- feveral Proteftant churches there, as of
Pomerania, Francfort, &c. a year’s rent of each parochial benefice was,,
foon after the reformation by Luther, given on the incumbent’s death, as
a gratuity to his wife and children, befide what was due to himfelf for his
incumbency ; to which they gave the name of anmnus gratie. In Saxony,
Brunfwick, Magdeburg, &c. only fix months ftipend was allowed, Boch-
mer. Jus Eccla_’[ l.3.t. 5. §298. et Jegg. James VI. after this example,
recommended to the bifhops to make an ordinance, that the half of the
year's benefice next enfuing the incumbent’s death, fhould belong to his
widow and children; which appears to have been comphed with, from a,
decifion, Fuly 19. 1626 E. Marifchal. 'The extent of this right was not.
however precifely fixed till 1672, ¢. 13. which declares it to be a half-
year’s ftipend given by the law, on the death of all churchmen, whether

“* As to the cafe where a parifh is partly landward, and partly within borough, fee New Goll.:
iii. 17.
bifhops
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bithops or parochial minifters, to their executors, befide what may have
been due to the deceafed himfelf for his actual fervice ; fo that if the in-
cumbent die after Michaelmas, his executors are intitled to the whole of
that year’s ftipend for his mcumbency, -and to the half of the next in name
of ann; and if he die after Whitfunday, they have the firft half of that
year for his incumbency, and the other half as ann. The ann is due,
though the incumbent had been before his death fufpended by a fentence
of the church from the exercife of his office; for ftill he died incumbent in
the benefice, the right of which cannot be affeted by any church-fentence,
other than that of deprivation, 1592, ¢. 115.5 Jan 26. 1670, Relic? of
Shiels.  As the law has given this right to the executors of all minifters in=-
difcriminately, itis due, not-only in parithes where the ftipend is made up
of the tithes, but though it thould be paid out of the revenues of a borough,
or confift of a fund raifed by voluntary fubfcriptions, Fale. i. 182.

67. Writers differ about the proportions by which the ann is to be divi-
ded between the incumbent’s widow and children. Some affirm, that the
widow ought to draw no more than an equal {hare with any one of the chil-
dren; and fome, that the one half of the ann goes to the widow by her-
felf, and the other to the children, among whom 1t is proportioned i capita;
which laft opinion is fupported by a decifion, July 1747, Childr. of Macdermet.
But if we {et afide that authority, a third opinion may perhaps be more a-
greeable to the act 1672, which gives the right to executors, without the
leaft mention either of widow or children’; for if it be given to executors,
it ought to be governed by the rules of fucceflion in executry, by which one
third of the ann would, like other moveable fubjects, go to the widow,
where there are both w1dow and children, and the remaining two thirds be
divided among the children per capita. All are agreed, that where there is
a widow without children, the widow gets the one half, and the next of
kin to the deceafed the other. If there be children, and no widow, the
children get the whole, to the entire exclufion of the other kinf{men of the
deceafed ; and where he has left neither widow nor child, the whole ann
goes to hls next of kin, Fuly 6. 1665, Colvil.

68.:Since the -ann never belonged to the deceafed churchman, but is a
legal gratuity, chiefly intended for the behoof of his widow and children,
who, for the moft part, are but poorly provided by the deceafed himfelf, it
requires no confirmation; for confirmation is the method the law has ap-
pomtcd for perfecting t1tles to the moveable eftate belonging to the deceafed,
in the perfon of his next of kin. This however was doubted, fee Fuly 19.
1664, Scrimgeour, till the aforefaid ac 1672, by which the incumbent’s exe-
cutors are declared to haye right to the ann without confirmation. It alfo
follows, from the ann’s having never been i bonis of the incumbent him-
{elf, that it is not affe@able by his debts, nor affignable by him to any
ﬁranger, to the prejudice of thofe for whofe benefit the law intended i,
Fount. March 18. 1686, Alexander ; Fount, Feb, 20. 1694, Donaldfon.

Vor. L s A TIT.
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TI T, XIL
Of Inhibitions,

FrER having treated of the conftitution and tranfmiffion of feudal
rights, with their feveral limitations, and the burdens with which
they are chargeable, it remains to be confidered, how thofe rights may be
affected at the fuit of creditors by legal diligence. Diligences are certain
forms of law, by which a creditor endeavours to make good his payment,
either by laying hold of and imprifoning the perfon of the debtor, or by
fecuring his eftate from alienation or embezzlement, or by carrying the pro-
perty of it direGtly to himfelf. Diligence is either real or perfonal. Real is
that whichis proper for attaching heritable or real rights. Perfonal is that b
which the debtor’s perfon may be fecured, or his perfonal eftate affected. Of
the firft kind, the law of Scotland has received two : Fir/f, Inhibition, to be
explained under this title; and, 2dly, Adjudication, which the law has fub-
ftituted.in the place of apprifing, and whichis to be confidered under the next.

2. Inhibition is a perfonal prohibition, which pafles by letters ifluing
from the fignet, prohibiting the party inhibited to contra& any debt, or
grant any deed, by which any part of his lands may be alienated, or carried
off, to the prejudice of the creditor inhibiting. This diligence was intro-
duced to fecure creditors who are in danger of lofing their debts through
the profufe difpofition of the debtor: the prohibition therefore contained
in it is barely perfonal againft the debtor himfelf, whofe character and turn
of mind give the creditor ground to fufpe@ him of an intention to alienate.
Hence the debtor’s heir, who has, after the anceftor’s deceafe, perfected ti-
tles to the eftate, lies under no reftraint, if the inhibition be not renewed
againft him. This method of fecuring creditors againft the debtor’s deeds
of alienation, is more effetual than that by the aétio Pauliana of the Roman
law: for there evidence was required of an actual intention in the debtor to
difappoint his creditors, in order to annul the alienation; whereas a. pre-
Jumptio juris et de jure arifes from the diligence of inhibition, that every
deed done by the debtor countera@ing the prohibition contained in that
diligence, is fraudulent, Cr. /ib. 1. dieg. 12. § 31. '

3. Inhibition may proceed, according to Mackenzie, § 2. b.¢. either
upon a decree, or on a regiftered bond, which is, in the conftru@ion' of
law, a decree. This carries a ftrong infinuation, as if inhibition could not
be grounded upon any unregiftered deed: but it is neverthelefs daily admitted,
upon the title of bonds, or otherliquid obligations to which the creditor hath
right, whether regiftered or not. An inhibition:may alfo be ferved by a cre-
ditor upon his debtor, where his only title is an a@ion which he has com-
menced, for making good a claim not yet fuftained or afcertained by the
judge, which is calied nbibition upon a dependence, or on a depending altion.
In this laft kind, it had been the general praétice, for the creditor who was
to inhibit, to raife a fummons againft his debtor for conftituting the de-
pendence, and fo foon as that fummons had pafled the fignet, to raife let-
ters of inhibition againft him, as upon a depending action; and it was
thought fufficient if the fummons was executed againft the defender before
ferving him with the letters of inhibition. But befide that no aion can
be properly faid to depend againit one till he be cited in it as a defender,
the ftyle of all inhibitions fuppofes, or aflumes, that the fummons, by
which the dependence is conflituted, has been already exccuted againft the

defender
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defender, at iffuing the letters of inhibition. Notwithftanding this uni=
verfal communis error, therefore, an inhibition was declared void, becaufe it
was raifed, and had pafled under the fignet, before executing the fummons
on which it was grounded, Br. 9. * An inhibition upon a depending ac-
tion can have no effe® towards annulling deeds granted by the debtor after
that diligence, till the dependence be clofed by a decree in favour of the
purfuer, fuftaining the debt, and declaring its extent ; becaufe until fuch
decree be recovered, it is uncertain whether the inhibiter be truly creditor
to the party inhibited, or to what amount. If the claim depending thould
be tranfacted by the voluntary agreement of parties, in confideration of a
determinate compounded {fum to be paid by the debtor, without a judicial
fentence, the inhibition, which could no longer be faid to be grounded on
a depending action, would probably fall, and the creditor be put to the
neceflity of renewing his diligence upon the debtor’s obligation for the
compounded fum. Inhibition may proceed, not only on debts already pay-
able, but on thofe the term of payment of which is not yet come, Hope,
(Inbibit.), March 19. 1622, Napier; {fee New Coll. ii. 52.; and even on con-
ditional debts, though thefe are not proper obligations till the exiftence
of the condition under which they are granted, Dir/. 116. But if an inhi=
biter upon a conditional debt fhall bring an a&ion of reduction ex capite
inbibitionis, before that period, the decree of reduction can have no prefent
effect: it is barely declaratory ; and its operation is fufpended till the obli~
gation be purified by the exiftence of the condition.

4. The legal forms required in carrying on the diligence of inhibition,
regard either, fir/?, The perfonal execution of it againft the debtor; or,
2dly, Its publication; which, in feveral of our ftatutes, gets alfo the name
of execution; or, 3dly, Its regiftration. 'The folemnities relative to the
perfonal execution of the letters, which ferves as an intimation to the debt=
or, are the fame which are. prefcribed in the execution of fummonfes, and
letters of horning, by 1540, ¢.75.; which have been already explained,
5. §5s. The explaining the manner of publifhing and regiftering in-
terdiGtions has been hitherto poftponed, becaufe the eflential forms are pre-
cifely the fame in interdi®ions and inhibitions; and therefore what fhall
be here faid of the one is to be underitood alfo of the other. And firft, as
to publication : By our ancient cuftoms, obferved by Balfour, p.186.c.2. it
behoved inhibiters to publith their diligence at the market-crofs of the
head brough of the fhire where the debtor refided, by a meflenger reading
the letters at the crofs, after three Oyefles made for convocating the lieges,
in the {fame manner as in the publication of hornings; and by his after-
wards aflixing.a copy of the letters, and of his own execution, to the crofs.
The only ftatute which mentions the publifhing of inhibitions in exprefs
terms, 1597, ¢. 264. has plainly had an eye to that cuftom; and direés,
that where the party inhibited refides within a ftewartry, or other feparate
jurifdition, the diligence fhall be publifhed at the head borough of that
- jurifdi¢tion, in place of the head borough of the fhire. But this branch of
the act is now. rendered ufelefs, by the abolition of feparate jurifdictions.
An inhibition executed againft the debtor perfonally in an houfe where he
‘has refided only occafionally for forty days, may be publifhed at the head
borough of the jurifdicion, either of that dwelling houfe, or of the debt-
or’s proper and fixed domicil, Zinw. Dec. 2. 1748, Cred. of Kinminity. An
inhibition ufed by an interdicter againft the interdicted, and duly regifter-
ed, has been adjudged to fupply the want of publication of the interdic~
tion, Nov. 10. 1676, Steuart ; which is an evidence, that the formal publi-

* Sce alfo Fuly 19. 1706, Cred. of Strichen; New Cdll. ii. 169.
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cation of the interdition by a meflenger is not accounted an eflential fo-
lemnity, (for folemnities cannot be fupplied by equipollencies), but is in-
joined barely as a rational and proper method of notifying it to the lieges.

- 5. As experience foon tayght, that the executions and publications of this
diligence might be eafily concealed from purchafers and creditors, or for-
ged to their prejudice, all interdiions and inhibitions, with their execu-
tions, were,. by 1581, ¢. 119. N° 1. ordained, for the fecurity of fingular
fucceflors, to be regiftered in the books, both of the fhire where the debtor
refides, and, if he has lands in another fhire, in the books alfo of that fhire
where the lands lie, within forty days after publication, under the fanétion
of being declared null. This a& was in part repealed by that claufe of the
pofterior one-in 1597 formerly recited, which epacts, That where the
party dwells within a feparate jurifdi&ion, the diligence is to be regiftered
in that feparate jurifdiction. But the claufe of the aét 1581, which required
regiftration in the books of the fhire where the lands lay, continued in force
notwithftanding the pofterior a& 1597, till the abolition of feparate juri{=
di&ions by the a& 20° Geo. 1.

6. By 1597, c.265. letters of interdiftion, inhibition, and fome others
therein mentioned, were to be regiftered in the books of the proper jurif=
di&ion, in prefence of a notary and witnefles ; and if the fheriff, bailie, or
fteward refufed, he who prefented them for regiftration might get them
recorded in the books of feflion. But by 1600, ¢. 13. the prefence of a notary
and witnefles is difpenfed with, and an option given to regifter thofe writs
in the general regiftér of the feﬂion, though the regiftration fhould not be
refufed by the judge of the inferior jurifdition. From the injunion given
by act 1581, toregifter inhibitions, both in the books of the jurifdi&tion
where the inhibited refides, and where his lands lie, meflengers took occa-
fion to publifh them alfo in both jurifdictions, which became a cuftom al-
moft univerfal : but the omiffion of this form, which was fuperadded by
meflengers,-only for their-own advantage, makes no nullity in the regiftra-
tion, St. b. 4. t. 50. § 10. werf. The next reafon ; Feb. 14. 1710, Lo. Gray. 1t is
becaufe regiftration is a furer way to certify the lieges, than publication at
the market-crofs, that regiftration is required, both where the party refides,
and where his lands lie ; whereas publication is fuflicient if it be ufed at
the jurifdiction of the party’s refidence. Regiftration in the general regifter
fecures all the lands of the inhibited from alienation, in whatever part of
the kingdom they may lie ; but where the inhibition is recorded in the re-
gifter of a particular fhire, it covers no lands but what are fituated in that
thire ; and for this reafon it may be prudent for a creditor who is not fully
apprifed of the extent and fituation of the whole eftate of his debtor, to re-
cord his diligence in the general regifter. Though an inhibition fthould be
regiftered in the books of a fhire where part of the lands belonging to the
debtor lies, within forty days after it has been, in compliance with the a-
forefaid cuftom, publithed in that fhire; yet if it be not regiftered alfo,
“within forty days from the publication, in the fhire of the debtor’s domicii,
it can haveno effet as to thofe particular lands, Timw. Dec. 2. 1748, Cred.
of Kwmmnity 3 becaufe .publication in the fhire of the domicil being that
which is direed by the law, the omiflion to regifter the letters of inhibi-
tion in it within forty days from that publication, muft be fatal to the
diligence.

7. To prevent 1nh1b1ters to whom the principal executions are return-
<d after they are reglﬁered from altering them, in cafe they fhould be
{ound informal, the clerk of the record is, by 1581, ¢. 119. N° 1. required
to mark them with his fubfcription before returning them to the inhibiter
who prefents them for- regiftration. An execution, therefore, which was not

fo
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fo marked, ‘was declared void, as wanting the proper legal check prefcribed
by thelaw againft falfe executions, Br. go. But by a later decifion in a fi-
milar cafe, Fune 16. 1727, Duch. Argyle, obferved in Dic?. ii. p. 32¢. the ob-
jection, That the execution was not marked by the clerk, was repelled, be-
caufe the injunction of the act ftood on the footing of a bare ordinance,
not enforced with any fanction. It is a general rule in all diligences which
require feveral aéts to perfect them, That they are not complete till the laft
ftep: an inhibition therefore muft run through all the forms of publication
and regiftration before it become a complete diligence. Neverthelefs the
eftate of the debtor is, after publifhing the inhibition, rendered litigious,
as lawyers exprefs it ; which has this effe, that the creditor who had be-
gun the diligence is fecured againft all voluntary deeds granted by his debt-
or after the publication, though proceeding upon a caufe truly onerous,
provided he fhall, within the time prefcribed by ftatute, perfet his dili-
gence by regxf’cratlon, Dirl. 254. Nay, if the debtor fhall, at any time af-
ter being cited upon an inhibition ufed by one of his creditors, though pre-
vioully to its publication, grant a voluntary right to another creditor, fuch
right is voidable at the fuit of the inhibiter upon the a& 1621, afterwards
to be explained, Harc. 639.; wvid. mfr. t. 12. § 16.

8. At firft, inhibitions, becaufe they reftrained the inhibited from the full
exercife of his property, were accounted unfavourable, as carrying with
them a certain degree of reproach, and therefore were never granted except
caufa cognita, Balf. p. 476. c. 1. They are upon this ground not allowed, even
by the prefent practice, when they proceed on conditional debts, unlefs it
appear that the debtor is vergens ad inopiam, or that the inhibiter has fome
other juft and fufficient caufe for ufing that diligence, Fuly 17. 1713, Weir.
Hence inhibitions grounded upon obligations of warrandice, which are tru~
ly conditional debts, ought not to pafs, unlefs the creditor who is demand-
ing the diligence fatisfy the court, that it is not without ground that he
apprehends fome danger of having the fubje& warranted carried off from
him by an acion of eviction, St. b. 4. £. 20. § 29., Though inhibitions now
pafs generally of courfe, without oppofition from the debtor; yetif he ap«
pear, and ofter a good reafon why the diligence ought not to pafs the fig-
net, the court is in ufe to ftay it, Fount. Feb. 15. 1699, Murray. This hap~
pens moft frequently where the depending action upon which the inhibi-
tion is grounded appears calumnious. But even where the debt is confefl~
edly juft, the court of feffion have fometimes ftopped this rigorous diligence
as emulous, where the folvency of the debtor was notorious, Fuly 11. 1728,
Royal Bank. It is not however likely that this judgement, which muft be
confefled to incroach on the legal right of creditors, will be drawn into ex=
ample, unlefs where there is the ftrongeft evidence that the creditor intends
fomething elfe by his demand of diligence than the fecurity or recovery of
his debt. Inhibition may be refufed ex officio judicis, though the debtor
make no oppofition, if any exception to the diligence fhall occur to the
court from the creditor’s own fhewing. Thus inhibition demanded by a
wife on her marriage-contract againft her hufband, was not allowed to pro-
ceed till inquiry was made into the hufband’s circumftances and profufe
difpofition, Fount. Feb. 9. 1706, Wifbart.

9. As to the extent and effet of inhibition, it appears by the oldeft ﬁyle
of this diligence, which continues down to thlS day, that it fecured ori-
ginally the moveable as well as the heritable eftate of the debtor from alie-
nation. But as this imbargo upon moveables proved a great interruption
to the free courfe of trade, the effect of inhibition has been long limited by
the ufage of Scotland to heritage: fo that debts, though contracted after
inhibition, are held to be a fufficient foundation of diligence, both againft

Vor. L. 5 B the
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the perfon and the whole moveable goods of the debtor, not only in a que-
ftion with his other creditors, but with inhibiters themfelves, March 22.
1623, L. Braco. And hence the arrears of intereft due to a perfon inhi-
bited, upon a right of annualrent, or other debitum fundi, though they are
heritably fecured, yet being moveable fubjects, fall not under inhibition,
which is a diligence proper to heritable rights, Fale. ii. 138. Since inhibi-
tions anciently {ecured moveables from alienation, our prefent law, by
which it has loft that effe&t, ought to be explained fo as to make the leaft
deviation poflible from our ancient ufage ; and confequently all fubjes
ought to be fecured at this day by inhibition which are not moveable in a
proper fenfe. It is agreed by all, that proper rights of land, fuch as char-
ters or difpofitions, may be fecured by inhibition againft the deeds of the
inhibited, though they continue i nudis terminis of perfonal deeds, without
actual feifin : but Stair, 4. 4. £ 5o. § 2. maintains, that inhibitions do net
reach to bonds or obligations, though they bear a claufe of feifin, if {feifin
has not actually followed ; and conformably to this pofition, it was
found, that the conveyance of an heritable bond upon which no infeft-
ment had proceeded, was not voidable ex capite inbibitionis, Dalr. 45. This
diftincion, however, hath not been fince {fupported by practice. Neither
indeed hath it any folid foundation in nature. The reafon offered by
Bankton in fupport of the judgement, that fuch rights cannot be faid to
lie in any county, 4. 1. £. 7. § 137. is by no means fatisfactory ; for the
lands defcribed in the heritable bond or difpofition, may be faid with the
greateft propriety to lie in the county fpecially mentioned in the deed, whe-
ther {eifin be taken on it or not. :

10. Inhibition fecures to the inhibiter, not only thofe heritable rights
which were vefted in the debtor at the date of the diligence, but fuch as
he may afterwards acquire ; becaufe it is the true defign of inhibitions, to
prevent the leaft degree of commerce with the debtor for the future, in re-
lation to his heritage, that may tend to the inhibiter’s detriment, Dec. 15.
1665, Eleis: yet as all inhibitions muft be regiftered in the jurifdiction
where the debtor’s heritage lies, no inhibition can extend to after purchafes
made by the debtor, which lie in a jurifdition where the diligence was not
regiftered ; for to fuch purchafes the inhibition could not have been ex-
tended though they had been made of a date prior to it.

11. This diligence ftrikes againft the voluntary debts or deeds of the in=
hibited, z. e. againt all rights granted by him, to which he was not obli-
ged, anterior to the inhibition. Therefore a fale of lands, however one-
rous, made by the debtor after publifhing the inhibition, or a voluntary
fecurity upon land granted by him to a creditor even after-citation upon
the diligence, though antecedently to its publication, may be annulled by
the inhibiter, fuppofe that creditor’s debt fhould have been contraced pre-
vioufly to the inhibition. But this reftraint goes no farther. If, ex. gr. the
debtor was, antecedently to the diligence, bound either to grant to his cre-
ditor a fpecial debt or {ubjed, or even, in general terms, to make over his
lands to him for his farther {ecurity, the .granting of fuch right becomes
neceflary : he was compellable to it before the creditor who excepts to the
deed, had acquired any right by inhibition ; and therefore the right fo
granted cannot be hurt by that diligence, Fuly 22. 1675, Gordon. On this
ground inhibition does not ftrike againft judicial rights, ex. gr. againft an
ad:udication of the debtor’s eftate, recovered after inhibition, upon a debt
contracted before it ; becaufe adjudication is not truly the deed, either vo-
luntary or neceffary, of the debtor who lies under the inhibition, but of
thelaw. But an adjudication led upon a bond pofterior in date to the in-

: hibition,



erskines large volume_combined.QXD_institute of the Iaw%)ﬂmm 14:17 Page 375

Tit. XI. Of Inhibitions. 373

hibition, is fubject to reduion, becaufe its only foundation is a bond
granted voluntarily by the debtor after that diligence.

12, By this rule, if a wadfetter or annualrenter fhall, after he has been
inhibited, be required to renounce his right of wadfet or annualrent, on
confignation of the fums therein contained, the renunciation following up-
on it, being a neceflary deed, cannot be affeCted by the prior inhibition ;
for every debtor has a right, on payment or confignation of his debt, to
demand a renunciation or releafe from his creditor, Fan. 7. 1680, Maclellan.
This bore hard on creditors who had wadfetters or annualrenters for their
debtors, and who had no effetual way by any diligence, even that of in-
hibition, to hinder them from renouncing their right on payment, and
from {quandering away the redemption-money. To fecure inhibiters a-
gainft the effe of fuch renunciations, it is declared by a& of federunt,
Feb. 19. 1680, That after the inhibiter has intimated to the reverfer his
diligence by a notorial inftrument, and produced, in prefence of the no-
tary and party, the inhibition duly regiftered, it {hall not be lawful to the
reverfer to make payment to his creditor, otherwife than by way of acion,
to which the inhibiter muft be made a party : and in this ation it is com-
petent to the inhibiter to demand, that the redemption-money may be paid,
not to the wadfetter or annualrenter, but to himfelf, in virtue of his ground
of debt and diligence. .

13. Inhibition is only a negative or prohibitory diligence: it gives the
creditor a right to reduce all pofterior voluntary deeds granted by the debt-
or; but it has no pofitive etfect towards transferring either the property or
pofleflion of the debtor’s eftate to himfelf. His debt, if it was perfonal
before, continues fuch after the diligence. Nay, though the inhibiter
thould recover a decree voiding pofterior deeds, or contractions, ex capite in-
bibitionis, fuch reduction, of deeds granted .to others, cannot alter the na-
ture of the debt due to himfelf, or give him accefs to the poffeffion of his
debtor’s eftate, which he cannot attain, till he make his debt real by adju-
dication. Hence an inhibiter can claim no proper preference on account
of his diligence, and can only be ranked,’ after he has led his adjudication,
according to the rules laid down with regard to the competition of adjud-
gers ; infomuch that if debts be contracted by the party inhibited on heri-
table fecurity, though after the inhibition, (and which are confequently
ftruck at by that diligence), the inhibiter’s debt, which ftill continues per-
fonal, has no title to any degree of preference in a queftion with thofe real
creditors, in an action of ranking ; for perfonal debts cannot be ranked in
a competition with real. Yet as the inhibiter’s diligence cannot be hurt by
thofe pofterior debts, he has a right to draw back from the creditors rank-
ed, whofe debts fell under the inhibition, the fums contained in that dili~

ence.
5 14. Deeds, even when they are granted by a perfon inhibited, contrary
to the reftraint he is laid under by the inhibition, are not ip/o jure null : for
though that diligence prohibits him to grant deeds hurtful to the creditor ;
yet as fuch prohibition is impofed merely for the inhibiter’s behoof, he may
ufe the benefit of the law, or not, at his pleafure ; and if he make no ufe of
it, the deed continues valid ; {o that the inhibiter acquires only a right to
reduce it in fo far as it tends to his detriment. And even where a deed is
actually voided ex capite nbibitionis, the redu@ion has no effe@, but in fa-
vour of the inhibiter himfelf. The deed continues in full force with regard
to every other creditor of the inhibited, fince the only ground of redu@ion
is, that the deed was granted to the inhibiter’s prejudice ; according to the
rule, Res inter alios acta, aliis neque nocet neque prodeft. 'The inhibition is not
therefore pleadable by any of the inhibiter’s co-creditors, who are third par-

ties s
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ties ; nor can it alter the natural preference of their feveral debts. And, on
the other hand, as the inhibiter cannot be hurt by debts contracted after
his diligence, neither can he, avail himfelf of them, fo as to enlarge his
own preference beyond what his grounds of debt naturally intitle him to
he draws from his debtor’s funds as much as he would draw if thofe
pofterior debts or deeds were not in the field, and no more.

15. From the doctrine of the preceding fection, it follows, that where fe-
veral infeftments of annualrent of different dates have been granted by the
debtor after inhibition, for the f{atisfying of all which, after payment of
the fums due to the inhibiter, the debtor’s eftate is not fufficient, the defi-
ciency of the fund of payment does not affect all thofe pofterior annualrents
pro rata, (though this had been the former pradice), but muft fall entirely
on the leaft preferable, Falc.i. 160.; Kames, Rem. Dec.78. : for theugh the in-
hibiter cannot be hurt by any of thofe pofterior debts and fecurities, and con~
fequently has a right to draw back his whole debt from the annualrenters ;
yet no part of it ought to be drawn back from thofe whofe debts were firft
contraéted after the inhibition, while the fund of payment was fufficient both
for the inhibiter and them : it is only the deeds granted after exhaufting
the treditor’s fund of payment which can be faid to be granted to the in-
hibiter’s hurt, and which are therefore fubje@ to reduction. The fame
judgement, founded on the fame grounds, was pronounced in a’cafe en-
tirely fimilar, New Coll. ii. 209. :

16. Hence alfo debts, though contracted after the inhibition, cannot be
voided ex capite inbibitionis, if the inhibiter could have drawn nothing from
the debtor’s eftate even fuppofing thofe pofterior - debts had not been con-
traced ; becaufe the inhibiter {uffers nothing by fuch debts, fince, though
they had never exifted, the fund of the inhibiter’s payment would have
been exhaufted by debts preferable to his, Feb. 15. 1698, Mill, obferved in,
Dif?. i. p.184. Let the cafe, therefore, be put, that adjudications have been:
deduced againft the debtor’s eftate, on debts contracted befere the inhibi-
tion; that thefe adjudications exhauft the whole fund ; and that other cre-~
ditors have, upon debts contracted after the inhibition, adjudged the faid
eftate within year and day from the firft adjudication; the inhibiter, whom:
we {uppofe not to have adjudged, weould have drawn nothing, though the -
pofterior debts had not been contracted, being cut off by adjudications on
debts contracted previoudly to his diligence : the pofterior ereditors, there~
fore, will draw pari paffu with the prior, in confequence of the rule of pre-
ference to be explained next title, while at the fame time the inhibiter will
be excluded from the fmalleft part of the debtor’s heritable eftate. ,

17. As for the ways of extinguifhing inhibitions, that diligence may be not
only ftayed by the court of feflion upon fufficient grounds, before its pafling
the fignet, but it may be reduced on good reafons, after it is completed by
publication and regiftration. The ufual reafons for the reduétion of inhibi-
tions arife from nullities, either in the ground of debt on which the dili-
gence has proceeded, orin the form of carrying it on; of which laft, Stair
furnithes us with many inftances, b. 4. t. 50. § 13.¢# /egg. Where the fum
contained in the inhibiter’s ground of debt is either paid to the inhibiter by
the debtor, or offered to be paid to him under form of inftrument, the law
compels the inhibiter to difcharge the debt and diligence; which fpecial
manner of extin@ion is called a purging of the inbibition. But any co-credi-
tor of the inhibited whofe debt is ftruck at by the inhibition, or a purcha-
fer from him, has a right, on payment to the inhibiter of the debt due to
him, to demand, in his own favour, a conveyance thereof, and of the dili-
gence following on it, that he may the more effectually fecure his purchafe,

or recover the debt due to himfelf by the common debtor. Yetif the inhi~
biter
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biter fhall have led an adjudication againft his debtor’s eftate, upon a juft
and legal ground of debt, an offer to purge by one who has bought lands
from the debtor, made after expiring of the legal term of redeeming the
adjudication, may be rejected by the inhibiter; becaufe the irredeemable
property of the debtor’s eftate, which he hath acquired by the expired ad-
judication, cannot be wrefted from him on the title of a voluntary difpo-
fition granted by the debtor, after inhibition, to his prejudice, Fal. ii.
122,

T I T. XIL

Of Apprifings, Adjudications, and the Judicial Sales of Bank-
rupt Eftates,

FTER having treated of inhibitions, which is a diligence merely prohi=
bitory, we are naturally led to explain in what manner the property
of heritable rights may be carried directly from the debtor to the creditor.
Two or three diftin¢ kinds of diligences have been inftituted for this pur-
pofe by our law: fir#f; Apprifings; in place of which adjudications have
been fubftituted for near a century: 2dly, Certain adjudications, which
were received at firft by our moft ancient ufages, and which are ufed to
this day; but as they were originally meant for very different purpofes
from apprifings, fo they ftill differ, both in their nature and properties,
from the adjudications introduced in place of thefe: and, 34k, Judicial
fales of bankrupt eftates; made and declared by the court of feflion. By
apprifing,  or comprifing; (for thefe are fynonymous terms), we underftand
the fentence of a fheriff, or of a meflenger fpecially appointed fheriff for
that purpofe, by which the heritable rights belonging to the debtor were
fold for payment of the debt due to the apprifer, redeemable by the debtor
within the term indulged by the law. Though adjudications have been
long fubftituted in place of apprifings, yet this diligence muft be particu-
larly confidered and explained ; not only becaufe feveral of our moft confi-
derable eftates are at this day enjoyed under the title of expired apprifings,
but becaufe there is {fo near a refemblance in the nature and effeéts of the
two diligences, that the firft cannot be thoroughly underftood without a
diftin& knowledge of the laft.

2. Where a debtor who is unable or unwilling to pay his creditors, re-
fufes to difpofe of his eftate for their payment, he may be compelled by
law to do that juftice to them which he cannot be brought to voluntarily.
The diligence of apprifing, when taken in this general view, is juris gen-
tium; for methods have been laid down by the laws of all civilized nations,
for taking the debtor’s eftate, whether real or perfonal, into execution, for
the payment of his debts. By the Roman law, /. 15.§ 2. De re judic. the
debtor’s moveable eftate was firft to be fold; and if that was not fufficient,
his immoveable. In the fame manner, a creditor was not permitted, by
the ancient law of Scotland, to attach any of his debtor’s lands or herita-
ges, 1o long as he had moveable goods fufficient for fatisfying his debts,
St. 2. Rob. 1. c. 9.5 and at firft, not only the goods belonging to the debt-
or himfelf, but thofe of his tenants, were fubjected to diligence upon a
brief of diftrefs, St. Alex. IF. ¢.24. § 1. In default of moveables, the fhe-
riff was direéted to give notice to the debtor, that it behoved him to dif-
pofe of as much of his heritage within fifteen days after, as might fatisfy
his creditor ; and if the debtor negle@ted, or refufed, the fheriff was au-
thorifed to do it for him, 4id. § 2. 3. Apprifings, therefore, were, by their
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original conftitution, proper fales of the debtor’s land to any purchafer who
offered. At that period, the fuperior might, without any gratification,
have been compelled to receive the purchafer as vaflal, § 7. unlefs he chofe
to purchafe the lands himfelf, § 5.: and the debtor appears to have been
intitled to a legal right of redemption within a year, at leaft in burgal te-
nements, Leg. Burg. c. 95. Welearn from a decree of apprifing, pronoun-
ced in 1450, a copy of which is annexed to Hiff. Law-tralts, Append. N° 6.
that lands continued to be apprifed in the form thus prefcribed by Alex. 1L
for many centuries after.

3. This ftatute of Alex, II. received confiderable alterations, and indeed
improvements, by 1469, ¢. 37.. The goods belonging to the debtor’s te-
nants could not be diftrained for any higher fum than they owed to their
landlord 5 the fuperior was intitled to a year’s rent of the lands for receiving
the purchafer as his vaflal, on the payment of which it behoved the fupe-
rior to enter him; and the term within which the debtor might redeem
his lands from the purchafer, upon repayment of the purchafe-money, to-
gether with the expence of infeftment, and the compofition to the fuperior,
was lengthened outto feven years. If the debtor had not lands fufficient
for the creditor’s payment within the territory of the fheriff’ before whom
decree was firft recovered againft him; the crown iffued letters to the {he-
riff of the fhire where his other lands lay, to expofe thefe alfo to fale, in o
far as there was a fhortcoming. If no purchafer could be found, the {he-
riff was required to apprife or tax the value of the lands by an inqueft, and
to make over to the creditor fuch a proportion of them as correfponded in
value to the amount of the debt: and hence thofe judicial fales got the name
of apprifings; fee Mackenzie’s obfervations on this a@, 1469, ¢. 37. The
mgemous author of Hiftorical Law-tra&s, obferves, tit. Securities upon land,
that, prior to this ftatute 1469, creditors who were fecured upon lands,
had the privilege of diftraining their debtor’s rents at fhort hand, without
.the decree of a judge obtained in confequence of a brief of diftrefs, This
he proves by a bond, dated in 1418, fubjecting certain lands of the grant-
er’s property to the diligence of his creditor, in the fame manner that the
.creditor or he might diftrain their proper lands for their rents, without the
authority of any judge: and from thence he concludes, fiff, That the
poinding autherifed by the a¢t 1469, which is faid te proceed on a brief of
diftrefs, relates only to executions upon perfonal debts, and not on thofe
which proceed on real fecurities, 2dly, That that branch of the ftatute
.which indulges debtors in a right of redeeming the apprifed lands within
{even years, is confined to apprifings on perfonal debts, leaving the law, in
fo far as concerned thofe which proceed upon debita fund:, upon its for-
‘mer footing.

4. To prevent the expence of double diligences where the debtor’s lands
lay in different fhires, apprifings, in place of being executed by fherifls,
~whofe jurifdi¢tion was limited each to his own county, came in the courfe
of time to be intrufted to meflengers, who were, by letters ifluing from the
fignet, conftituted judges or fheriffs in that part, and whofe powers ex-
tended over the whole kingdom. And this praQice, after it was once in-
troduced, maintained its ground, notwithftanding an exprefs ftatute prohi-
biting it, upon a complaint exhibited by the fheriffs of an incroachment
thereby made on their jurifdition, 1540, ¢. 82. A blank was left in the
letters of apprifing, for inferting the name of any meflenger whom the cre-
.ditor thould chufe to employ; and the meflenger was thereby commanded
to pafs to the ground of the debtor’s lands, and fearch for moveables; and
in default of them, to denounce the lands to be apprifed, . e. to make pu-
blication, both on the ground of the lands, and at the market-crofles of the

head
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head boroughs in the feveral jurifdicions in which they lay, that the lands
themf{elves were to be apprifed ; and copies thereof were to be left by him
both on the lands and on the faid market-crofles. Of thefe letters of ap-
prifing, fearch for moveables, denunciation, and day and place of appri-
fing, the meflenger was, by a copy, to give notice to thedebtor, either per-
fonally or at his dwelling-houfe: and by a& of federunt, June27. 1623,
preferved by Spottifwoode, Pract. p. 44. fifteen free days muft have inter-
vened between the denunciation and the actual fale or apprifing of the lands,
excluding both the day of denunciation and of the falé. If the meflenger’s
execution did not fpecially mention, that, before denouncing the lands, he
made a previous fearch for moveables; but had found none fufficient for
clearing off the debt, the decree of apprifing was fubje&t to redu&ion. Up-
on the day prefixed for the apprifing, the creditor exhibited a claim of his
debt to the meflenger, who remitted the examination of it to a jury or in-
queft. After the claim was fuftained by them, an offer of the lands to be
apprifed was made to the debtor upon payment; and on his failure to ap-
pear, or to make payment, the meflenger interpofed his authority to the
verdi& of the inqueft, by his decree, adjudging fuch a proportion of the
debtor’s lands to belong to the apprifer, as was taxed by the jury to amount
to the principal fum, penalty, compofition to the fuperior, and fheriff-fee:
but no part of the debtor’s lands was fet off to the apprifer in name of in=
tereft before the Reformation ; becaufe the exacting of intereft was prohibi~
ted by the Canon law; ‘

5. The meflenger at firft held his court in the tolbooth or court-houfe
of the head borough of the fhire where the lands lay; but by a difpenfing
claufe; which was afterwards inferted of courfe in all letters of apprifing,
he was left at liberty to hold his court at Edinburgh, as the communis pa=
#ria; and, upon {pecial emergencies, at other places, Fuly 12. 1671, Heirs
of Lundy. This cuftom was probably introduced for the conveniency of
the clerks to the fignet, who alone could be clerks to the procefs of appri=
fing, and moft of them had their fixed refidence at Edinburgh. As long
as the rule prefcribed by the a& 1469 was obferved; of apprifing the lands
by an inqueft of men of the fame county; who knew their value, the effect
of the diligence was coufined to fuch a proportion of the lands as was e=
nough for clearing off the debt; but after apprifings were by difpenfation
allowed to be deduced at Edinburgh, where perfons came frequently to be
fet on the inqueft who were utter ftrangers to the value of the fubje&, the
debtor’s whole lands fell under the decree of apprifing at large, without
comparing their value with the extent of the debt; and by this means great
eltates were fometimes carried off from debtors for the moft inconfiderable
fums. Mackenzie, § 3. h.¢. afligns a different reafon for this rigorous
practice, viz. That the debtor, as a compenfation for the apprifing his
whole eftate, was indulged with a right to redeem it at any time within fe-
ven years from the date of the apprifing. But this reafoning proceeds from
a miftake in fact; for the fame ftatute 146g, which grants that right of re-
demption to the debtor, exprefsly confines decrees of apprifing to fuch a
proportion of his lands as thall correfpond in value to the debt.

6. No moveable right, or fubject, could either be apprifed by our an-
cient law, or can now be adjudged : for though letters of apprifing con-
tained a power to poind moveables, yet that which was properly called ap-
prifing was a fale of the debtor’s heritable fubjects, moft commonly lands ;
.and whatever was intimately connected with, or united to land, as fithings,
annualrents, reverfions, liferents, &c. Every right, therefore, which was of
its own nature heritable, mighthave been apprifed, though itfthould nothave
been perfeéted by feifin, as a charter, difpofition, heritable bond ; or though
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it fhould not have required feifin to its completion, as a right of courtefy, of
reverfion, &c.; and even a leafe, though aflignees fhould not have been men-
tioned in it, if they were not exprefsly fecluded. Nay, mere faculties or
powers relative to heritage were apprifable by creditors. If, for inftance, a per-
fon had on his deathbed difpofed of; or burdened, his eftate to the prejudice
of his heir, the privilege or faculty competent to the heirtoreduce the death-
bed-deed ex capite lectz, might have been apprifed, or may now be adjudged,
from him by his creditor, if he himfelf wilfully ftands off from reducing
it, and thereby enlarging the fund of his creditor’s payment ; for every pe-
cuniary or patrimonial intereft belonging to debtors, ought to be fubjeéted
to the diligence of creditors ; wid. Steu. Anf. v. Adjudication. _

7. This rule, That all heritable rights may be apprifed or adjudged, ex-
tends not however to offices of truft conferred during pleafure, or even du-
ring life, upon perfonal regards ; for though fuch offices bear that charac-
ter of heritable, that they have a tract of future time, they imply a delectus
perfone, for which there is no room‘in apprifings or adjudications, fince
perfonal qualities are not communicable to creditors by legal diligences.
How our ancient law ftood with refpect to grantsof titles of honour, may
admit of a diftinétion. When titles of honour were granted by patent to 2
patentee, and a certain order of heirs, without any grant of lands, fuch
titles have been ever underftood to be conferred ex delectu familie 5 {o as not
to be tranfmiffible from that family to a ftranger, by any conveyance either
voluntary or legal : but where large tracts of land were given of old by
charter, with the dignity of Earl, or Lord, or Baron, or the right of a feat
in parliament, annexed to the lands, it can hardly be doubted, that fuch
grants lay open to, the diligence of creditors ; fince it is certain that they
were frequently carried from the grantees, or their heirs, even by volun-
tary tranfmiflion ; in which cafes, the conveyance could receive no {upport
from the favour due to creditors, as legal conveyances did. Thus the grants
of the earldoms of Rofs, Wigtoun, and feveral others, made by Robert I.
and his fucceflors, appear to have been tranfmitted by the grantees to ftran~
gers, who, under the title of the aflignments made in their favour, en-
joyed them as fully, both lands and honours, as the original grantces had
done, without oppofition either from the crown or the grantee’s heirs, MS.
Effay on Territorial Homours by the late ingenious Mr George Chalmers *.
The queftion, Whether offices of dignity and truft may be adjudged? was
brought before the feflion in 1743. An adjudication of the office of King’s
Uther was deduced againit the apparent heir-male of the family of Langton,
to one of whofe anceftors an heritable grant of that office had been made.
In that cafe a variety of inftances having been laid before the court, taken
from our public records, by which it appeared, that offices of confiderable
dignity, as theriffthips, and even fome of the higheft, as the high confta-
bulary of Scotland. had been tranfmitted from hand to hand by voluntary
conveyance ; the judges rightly found, a fortiors, that the office in queftion
was fubjet to the legal diligence of creditors, Falc. i. 203.; Kames,
Rem. Dec. 82.; fee alfo Kames, Rem. Dec. 104. It cannot therefore admit
of the leaft doubt, that a patent or grant of an office is affetable by adju-
dication, where the patent itfelf authorifes a voluntary tranfmiffion, ¢x. gr.
an office exprefsly granted to the patentee and his afligns ; for there is no
fubject which the owner has a power of afligning voluntarily, which may
not be alfo carried off by the diligence of creditors. .

8. If apprifing be proper to heritable fubjects, a decree of apprifing of a
right of annualrent, or any other debitum jfundi, can carry no arrears due
upon the right apprifed for terms prior to the decree ; becaufe though fuch

* See the late cafes of Stair, Caflilis, and Sutherland, particularly the Iaft of them, in which
the queftion concerning territorial dignities was very fully trcated.
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arrears be heritably fecured, yet having been feparated from the fubje@ af-
fected by the apprifing before leading it, they are no longer part of it, but
are moveable, and as fuch are affectablé only by diligence proper to move-
ables, ex. gr. by arreftment or poinding, March 13. 1627, Macghie. For
the fame reafon, apprifing does not carry fuch of the rents of the lands ap-
prifed as have fallen due at any time prior to the decree of apprifing, Feb. 16.
1633, Harper. All the fubjets apprifed muft be {pecially mentioned in the
decree ; an apprifing therefore of fuch of the debtor’s lands as are defcribed
by no other chara&er than that of being fituated in a certain parith or
county is ineffectual : but where a barony is apprifed, all the fubjeés that
are reputed to be parts of the barony are carried under that appellation. If
the lands are {pecially defcribed in an apprifing, -every right competent to
the debtor in them, though not a right of property, will be carried by the
general claufe of all right and interef! belonging to the debtor in the faid lands ;
fuch apprifing therefore is preferable to all pofterior apprifings, though thefe
thould exprefs the fpecial right competent to the debtor, Nov. 21. 1673,
Fairbolm ; Fount. Nov. 20, 1711, Brown. But tithes are not carried by a
general claufe of all right, petitory or pofleffory, competent to the debtor ;
becaufe fuch claufe is only meant to include all right in the lands, and fo
cannot extend to the tithe, Fount. Feb. 17. 1702, Home.
9. It was not upon every kind of debt that apprifing could proceed. Firf?,
In an heritable bond granted according to the old form, the lands contain=
‘ed in the bond were the proper debtor, and not the granter, who lay under
no perfonal obligation to pay, except in the fpecial cafe of requifition ; no
-apprifing therefore could be deduced upon fuch bond againft the granter as
debtor, till he truly became fuch by requifition. 24y, The debt on which
“the creditor led his diligence muft have been liquid, 7. e. either afcertained
-by the obligation itfelf to a precife fum, or eftimated to a certain value in
money by a judicial fentence, before leading the apprifing. Thus a credi-
“tor in a quantity of corns, could not deduce an apprifing upon his obliga-
‘tion, till, by the previous fentence of a judge, the corns had been convert-
“ed to a fixed price, and the debtor decreed to pay that price to the creditor:
“for no more than a juft proportion of the lands, correfponding to the va-
‘1lue of the debt, was fuffered to be apprifed by the a& 1469 ; and meflen-
- gers, who were judges in apprifings, though they might judge the value of
-the lands apprifed, had no power to convert or liquidate a debt of an un-
certain value to a money-debt. And though the court of feflion are now
“the only judges in the adjudications which have come in the place of ap-
- prifings, ftill the debt on which the creditor adjudges muft be liquid, that
“the precife fum may be known, on the payment of which the debtor c.n
" redeem his lands.  3d/y, Neither could apprifing proceed on a debt where £
“the term of payment was not yet come ; becaufe it behoved the meflenger,
.before apprifing the lands, to make a fearch for moveables, that thefe
-might be diftrained in the firft place; and it would be highly unjuft, to fuf-
fer a_creditor to carry off his debtor’s moveable goods by poinding, before
“the obligation to pay took place. 'This rule holds to this day in adjudica-
tions ; and it is grounded on the fame maxim : for no creditor can, by any
-diligence whatever, transfer to himfelf the property of his debtor’s eftate
till the term of payment; fee Feb. 11. 1680, Gordon. Such adjudications
-are indeed fometimes pafled by the feflion ; but as they cannot be carried
into execution till the term of payment of the debt due to the adjudger,
‘they have been confidered as an extraordinary remedy, founded folely in
-equity, and not in any pofitive principle of our law. Hence they are admit-
"ted only in cafes where the debtor is vergens ud mopiam, or where the ¢ e-
ditor, if his hands were tied up from diligence, would run the hazard of
‘Vor. L 5D lofin ;

e
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lofing his debt, by the other creditors adjudging year and day before hnn,
New Coll. 11. 173.

10. Though the debtor’s right to redeem, called the legal reverfion, or
the legal, was, by the act 1469, reftrited to feven years from the date of
the apprifing, it is made lawful, by 1621, ¢. 6. to minors, from whom
lands may be apprifed, to redeem them at any time before their age of twen-
ty-five years, whether the common legal reverfion of feven years be expired
or not : and minors fucceeding to fuch minors are intitled to this privilege,
in the fame manner as if the lands had been apprifed from themfelves. Prac-
tice has extended this a@, fo as to include under it the cafe of a minor heir
{ucceeding during the legal even to a major, from whom lands had been ap-
prifed, St. 5. 3. ¢. 2. §14. wer/. Thusit; {o that the legal of an apprifing can
in no cafe expire in the perfon of a minor, whether he be the original debtor
from whom the lands were apprifed, or "whether he fucceed as heir to the
debtor. By the fame a&, where a debtor from whom lands are apprifed,
dies before his age of twenty-ﬁvc, but after expiring of the common legal
of {feven years, his heir, though he be major, is allowéd a year after the
debtor’s death for redeeming the lands, becaufe otherwife he could not a-
vail himfelf of the privilege competent to his anceftor of keeping open the
right of reverfion. But if the common legal be not expired before the mi-
nor’s death, the major fucceeding has no more time indulged to him, than
happened to be unexpired of the legal when the minor died; which he
-would have been intitled to, in the common right of an heir, though the
lands had been apprifed from a major. 'This, however, is to be fo under-
ftood, that the major heir fhall in all events have a full year for the redemp-~
tion, though fo much fhould not have remained current of the ordinary le-
gal at the minor’s death; for it would be abfurd, to indulge him in a longer
time when the common legal was expired at the death of the anceftor, than
when the legal was yet current at that period.

11. Lands may be apprifed, not only by the original creditor, but by
any perfon who fhall, either as affignee, or as heir to him, have the right
of the debt eftablithed in himfelf : and, on the other hand, whoever ftands
in the right of a debt may fead an apprlf ing of his debtor’s lands, not only
in the debtor’s lifetime,” but after his deceafe. The methods which are

"by our ufage purfued in this laft cafe, defervea more particular difcufhon.
By our ancient law, creditors might have attached the lands belonging to
their deceafed debtor, without any previous charge againft his heir to enter,
Leg. Burg. ¢. 94. And in fa&, fuch decrees of apprifing were, about the
year 1500, recovered by credxtors, after their debtor’s death, upon a bare
edical citation againft the heir, Hiff. Law-tralts, Append. N° 8. Butasit
was probably thought too great a ftretch, to attach lands for payment of
debt which lay in bereditate jacente, and truly belonged to no man till the heir
had made up titles to them, it was made lawful to creditors, by 1540, c. 106.
to charge the heir to enter, and, on his failing to comply, to apprife the
lands as if he had entered. The author of Hiftorical Law-trals has urged
{everal ingenious arguments to prove, that the remedy provided by this d&
was intended for the creditor of the heir, not of the anceftor, wol. 2. p. 120.
&c. But though it thould be admltted that the words of the ac are ca-
pable of this conftruction, and though the hiftory of our ancient law fhould
favour it; yet the legiflative power, whofe opinion, though it were erro-
neous, muft in fuch que{hons be decifive, hath declared by a pofterior a&,
1621, c.27. that the firft ftatute is to be underftood of the anceftor’s cre-
ditor, and for that very reafon hath amplified it, fo thatits benefit may ex-
tend to the creditor of the heir. For the better underftanding this head of
cur law, the docirine of fucceflion muft be anticipated, fo far as to explain

the
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the general properties of a fervice or entry as heir, and of charges given to
the heir to enter. - :

12, Services are intended to give to the heir an adtive title, or a proper
right to the heritable eftate belonging to his anceftor. A general fervice e~
{tablithes in him who enters heir, the right of fuch part of the heritage of
the deceafed, as either requires no feifin, or in which the deceafed was not
actually feifed : and a fpecial fervice carries the right of thofe heritable fub-
je&ts in which the anceftor died veft and feifed. Though the two before-
mentioned ftatutes, authorifing the apprifing of lands after -the debtor’s
death, upon a charge ufed againft the heir to enter, do not diftinguifh be-
tween a general and a {pecial charge to enter, our uniform practice has
been careful, not to confound the one with the other. A fpecial charge
fully {fupplies the want of a fervice; it ftates the heir, fiffione juris, in the
right of the fubje@s to which he is charged to enter, and confequently
makes thofe fubjets liable to the fame execution at the fuit of the creditor,
as if the heir had entered to them, and been infeft upon his fervice. A ge-
neral charge is,on the other hand, intended barely for fixing the reprefenta-
tion of the heir, or fubje@ing him to that debt which was formerly due by
his anceftor ; but it does not eftablifh in him the right of fuch heritable fub~-
je€ls as are carried by a general fervice, fo as they may be affeGted by the
creditor’s diligence, Fuly 10. 1737, Monro, ftated in Dicf.i. p.131.; fee
Spottifw. p. 43. Macmartin. This difference appears from the different ftyles
of the two charges. In a fpecial charge, the certification or penalty
threatened againft the heir, in default of his entry, is, that the creditor
fhall have the fame action, both againft the heir, and againft the lands, as
if he had been ferved and entered to them ; but the certification in a gene-
tal charge is barely, that the creditor fhall have the fame action againit the
heir as if he had entered, without the leaft mention of the lands.

13. When therefore the debt is due by the anceftor, it imports the cre=
ditor to know, in the firft place, whether the heir is to reprefent his ance-
tor, and fo fubject himf{elf to the debt; for which purpofe he muft give him
a general charge to enter to his anceftor the debtor. If the heir fail to give
obedience to the charge within the time {pecified in the letters, the creditor
may bring an action of conftitution againft him ; in which, if the heir do
not renounce the fucceflion, decree pafles of courfe, fubjeting him to the
debt, as lawfully charged to enter heir to his anceftor, which conftitutés the
debt againft him pafive. It ftill remains, that the heritable rights belong-
ing to his anceftor be vefted in him, fo as they may be fubjected to the cre-
ditor’s diligence.  For this purpofe, if they are rights in which the anceftor
died infeft, the heir muft be charged to enter in {pecial to them ; and if the
deceafed’s right was perfonal, not perfected by feifin, and therefore to be
carried by a general fervice, then what our lawyers diftinguifh by the name
of a general-fpecial charge muft be given to the heir, This kind of charge
has the name of jpecial, becaufe it is not only directed againft fubje@s {pe-
cially contained in the letters of charge, but becaufe it hath the vefting ef-
feQ of a proper Ipecial charge 5 and it is called general, becaufe it relates to
fuch fubjeéts alone as a general fervice can carry. As this charge, whether
{pecial or general-fpecial, is made equivalent to the heir’s actual entry, by
the ftatute 1540, an apprifing led by the creditor, after the days of the
charge are expired, effectually carries to him the fubjeés to which the heir
was charged to enter. :

14. Where the apparent heir, and not the anceftor, is the debtor, there
is no occafion for giving him a charge to enter in general. It imports no-
thing to the creditor, whether the debtor fhall, or fhall not, fubje¢t himfelf
to the debts of the anceftor, His only concern is, that titles be completed

by
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by the debtor to the heritable fubjects which belonged to his anceftor. In
order to this, letters muft be raifed and executed at his fuit, againft the
heir, either of {pecial or of general-fpecial charge, according to the differ-
ent natures of the fubje@s to be affected by the creditor, in the manner now
explained. After the elapfing of the days of this charge, the fubjects con-
tained in it are as effeually carried to the creditor by his decree of appri-
fing, in confequence of the ftatute 1621, as if the heir had actually entered
to them.

15. The a& 1540 ordains, That letters thall iffue under the authority of
the feflion, at the fuit of any creditor, to charge the heir, if he be of per-
fe age, year and day being pafled after the anceftor’s death, (which is al-
lowed to the heir as a tempus deliberandi), to enter to the lands, within forty
days next after the charge; and that, in default of compliance with the
charge, letters fhall iffue for apprifing. Thefe words have been {o explain-
ed by fubfequent cuftom, that the creditor may charge the heir immediate-
ly after the death of the anceftor, provided that letters of apprifing be not
raifed, till after the expiring, both of the year of deliberating, and of the
forty days next enfuing that year within which the heir is charged to en-~
ter. Soon after adjudications came in the room of apprifings, a cuftom was
beginning to be introduced by fome writers to the fignet, of raifing fum-~
monfes of adjudication againft the heir before elapfing of the forty days
mentioned in the {pecial charge; to ftop the progrefs of which, writers to the
fignet are, by act of federunt, Feb. 18. 1721, prohibited to write or form any
fuch fummonfes till the forty days be fully expired ; and an adjudication be-
gun to be led before the expiration of thefe days, contrary to the injunctions
of that a&, was poftponed to an adjudication regularly led, New Cull. i. 27. It
appears, however, that the ftatute 1540 relates only to thofe charges againft
the heir on which the anceftor’s lands are to be apprifed. In charges which
are to be merely the foundation of a common fummons, or procefs.upon
the paflive titles, the ation will be fuftained, if the fummons on which it
proceeds, was not executed till a year after the anceftor’s death, though the
forty days were not alfo elapfed at the date of the execution, Fune 19. 1628,
Macculloch. To this cafe the a&t of federunt is to be applied, mentioned
both by Aikman, MS. Compend of books of federunt, and by Mackenzie,
Obferv. on Jaid alt 1540, declaring, that apparent heirs may be charged
within the year after their anceftor’s death ; but that the year muft be e~
lapfed before any action which is founded on that charge can be purfued
againft him. Though this ftatute authorifes no charges againft heirs who
have not attained their perfe@ age, yet immemorial cuftom has extended it
alfo againft minors. . .

16. The diligence of apprifing hath ftronger or weaker effects, according
to the different lengths to which it has been brought. As foon as the lands,
or other fubje@s to be apprifed, are denounced, they become litigious; fo
that no voluntary deed granted afterwards by the debtor, though previoufly
to the decree of apprifing, can hurt that begun diligence; vid. fupr. t. 11. §7.
This do&rine is received by all our writers, and fupported by an uniform
tra&t of decifions, in the cafe, not only of deeds granted for the fecurity of
creditors, but in leafes, difpofitions, or other voluntary rights granted to
ftrangers, for a price prefently paid, or other valuable confideration, Pr,
Fale. 19.; fee Feb. 8. 1681, Neilfon, &c. It was without doubt introduced,
that the debtor might not have it in his power to defeat or evacuate his
creditor’s diligence, by taking the hint on the denunciation, and difpofing
of the lands in favour of his own kinfmen and truftees, to the exclufion of .
the creditor apprifing. But the giving {o ftrong effects to any imperfe& di-
ligence whatever, affeGting heritage, is deftructive of the fecurity intended

by
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by the records to purchafers, who cannot difcover by the moft accurate
fearch into them, whether the lands they are to purchafe have been de-
nounced ; and who therefore muft lofe both the lands they have purchafed,
and the price they have paid for them, if they were denounced fo much as
one day before the purchafe, by any creditor of the feller. This cenfure is
equally applicable againft the dotrine of litigiofity in inhibitions. The
rule, however, That lands are, after denunciation, rendered litigious, ad-
mits of exceptions: Firff, If the debtor fhould, after the denunciation of
his lands, enter into marriage, which doubtlefs is a voluntary deed, a right
of terce is thereby conftituted to the wife, in the third part of the lands in
which the hufband ftood infeft at the marriage, not only though they had
been denounced to be apprifed, but though decree of apprifing had been
recovered, unlefs infeftment had alfo followed on that decree before the
marriage ; vid. fupr. t. 9. § 46. This exception arifes from the very
favourable cafe of widows, whofe deftitute fituation calls for the fpecial
protetion of the law. 2dly, If the ufer of the diligence be in mora, i. e. if
he hath taken no ftep for a confiderable time to perfet his diligence, he is
conftrued to have relinquithed or abandoned it; and confequently the
debtor may afterwards grant voluntary deeds, which will be effectual to
the grantee, July 23. 1674, Fobnfion.

17. It may be thought, that a decree of apprifing recovered by the
creditor, does not extinguifh the quality of litigious, which the fub-
jects apprifed had received by the denunciation ; yet if the apprifer fhall,
even after decree, neglect for any confiderable time to perfe&t his right by
feifin, or at leaft by a charge againft the f{uperior to enter him, voluntary
deeds may afterwards be granted by the debtor, which the law will prefer
to the apprifer, Spottifw. p. 43. in fin. Hamilton. ; St. b.3. t. 2. §21. A
neglect of four years after the date of the decree, has been adjudged fuffi-
cient to conftitute the debtor i mora, March2g. 1636, E.Galloway. * A de-
cree of apprifing, being a judicial or legal difpofition, includes, according
to the common nature of difpofitions, even before it be perfected by feifin,
a right to fuch of the rents of the lands apprifed as fall due after its date;
for which the apprifer may fue the tenants and other poffeffors, 1621, ¢. 6.
And becaufe all legal conveyances are complete ex fua natura, without inti-
mation, therefore an apprifer is equally preferable on the rents, in compe-
tition with pofterior arreftments, or other perfonal rights, as an aflignee
whofe right was perfected by intimation would be, afr. 4. 3. £. 5. § 5.
Neither can it be objected in fuch cafe againft the apprifer, that he has de-
ferted his diligence by failing to obtain infeftment ; becaufe his right to
the rents, in competition with arrefters, was fully perfeted by the decree
itfelf; and a right already complete as to certain effects, cannot be made
more complete, as to thofe effects, by any farther ftep of diligence, Feb. 23.
1671, Lo. Fuflice-Clerk. But though an apprifer was thus intitled, by his
decree, to enter into the immediate pofleflion of therents ; yet de prax: he
was not indulged with the right of removing tenants; which, however, is
a practice that has been already obferved to be hardly reconcileable to the
other legal rights, included in the .common notion of difpofitions, fupr.
£.6.§ 52,

186% i\pprifers muft, as the old law ftood, have fuffered confiderably, if
they did not exercife this their right of poflefling the lands, and gathering
the rents; for as the exa&ion of intereft was not lawful before the Refor-
mation, their right was redeemable, by 1469, ¢. 37. whether they pof-

* An annualrenter was preferred to a creditor whofe debt was fecured by adjudication near
three years prior to the infefument of annualrent, and within year and day of an adjudication
made effectual by fcifin, the adjudger during that period having neither been infeft, nor taken
any ftep to obtain infcfument, Nov. 26. 1764, Walter Scot contra Duchefs of Danglas.

Vor. I. 5 E fefled
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fefled or not, on payment of the bare principal fum, with the expence of
diligence; and when an apprifer allowed another to poflefs, the only re-
medy competent to bim was an action againft the pofleffor, which might
have proved fruitlefs through the poffeflor’s bankruptcy. But, by 1621,
¢. 6. the debtor’s right of reverfion is burdened with the payment both of
the principal fum and intereft: which obtains, though the not payment of
the intereft thould have proceeded from the choice made by the apprifer not
to poflefs when it was in his power ; for the law gives him the option of
either alternative.

19. As creditors were, after the Reformation, intitled not only to their
principal fum, but to the paft intereft due upon it, where the ground of
debt bore a claufe of intereft; the principal fum and intereft were, in the cafe
of apprifing, accumulated by the decree into one fum, which carried in-
tereft during the not redemption of the lands. Apprifers, therefore, being
truly purchafers under reverfion, /fupr. § 2. enjoyed the rents of the appri-
fed lands, in fatisfaction or i folutum of the intereft, in cafe they chofe
to poflefs during the legal, without any obligation to account to the debt-
or for the rents, in fo far as they exceeded the intereft, towards payment
of the capital. And this was moft equitable, as long as fuch a proportion
only of the debtor’s lands was apprifed as correfponded to the debt. But
after apprifings had the effe@® of carrying off.the whole of the debtor’s
lands, this doctrine became the fource of grofs oppreflion; for the debtor
was, after the elapfing of feven years, deprived thereby of his property
for ever, though the apprifer had received more of the rents during the
currency of the legal than amounted to his whole claim, principal and
intereft : it was therefore enacted by the aforefaid ftatute 1621, that ap-
prifers fhould have right, during the legal, to no more of the rents than
correfponded to the intereft of the debt ; that the furplus rents thould be
applied towards the extinction of the principal fum ; and that, in cafe the
whole rents received by the apprifer during the legal amounted to the
principal fum contained in the apprifing, with the intereft, compofition to
the fuperior, and expence of diligence, the lands fhould return to the
debtor. The fame ftatute provides, that if the lands be apprifed from a
minor, the apprifer fhall have right to the full rents, after the expiring of
the common legal of feven years, till the debtor’s age of twenty-five, with-
out any account, though thefe yearly rents fhall exceed the yearly intereft
of the debt ; but this part of the a&t was repealed by a pofterior ftatute,
1663, c. 10. By the conception of this laft act, one may be apt to take it
for a declaratory law ; for the words are, Ratifies the act 1621, and declares
its meaning to be, &c, Butit truly abrogates it; for it enaés, That minors
thall be obliged only for the intereft of the {fums contained in the apprifings
led againft them, and that they fhall not lofe the right to the furplus rents
of the lands during their minority of  twenty-one years. From this ex-
preflion in the a¢t 1663, limiting the debtor’s minority to twenty-one
years, a doubt may arife, whether the debtor is intitled, by the prefent
law, to the furplus rents between his age of twenty-one and twenty-five,
to which laft term the legal reverfion had been prorogated in favour of mi-
nors by the act 1621; which queftion has not yet, that I know of, recei-
ved the determination of our fupreme court. Becaufe it behoved the ap-
prifer, by the ac 1621, where the rents exceeded the intereft of the debst,
to apply the excrefcence towards payment of the capital, itis equitably
provided, that if, on the contrary, the rents fhall not amount to the in-
tereft, the debtor muft pay the whole debt, principal and intereft, before
redemption ; {o that all the intereft unpaid is a charge on the right of re-
verfion. If the fimalleft part of the claim fhall remain due at the expiration
of the legal, the whole fubjets apprifed are, in ftri& law, carried irre-
deemably from the debtor: yet the court of {eflion, where it appears that

the
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the debt is paid off to a trifle, may poflibly, from their pretorian power,
foften that rigour, and declare the apprifing extinguifhed.

20. If an apprifer fhall, in virtue of his prior diligence, debar another
creditor from poffefling while the legal is yet current, he is accountable,
while he continues his poffeflion, for thofe rents from which he has exclu-
ded the competing creditor by the force of his own title, not only for what
he hath atually received, but for what he might have received, Feb. 11.
1636, Colguboun. Nay, he muft account in the fame manner to the debtor,
where he has begun to poflefs on his apprifing, without any decree prefer-
ring him to another creditor ; for his bare poffeffion excludes the debtor
from receiving the rents, Fan. 4. 1662, Seton; and the creditor’s title of
pofleffion, which in its nature excludes all other creditors, is equivalent to
a decree of the judge, preferring him to the full and total pofleflion. The
apprifer therefore, during this exclufive pofleflion, muft be charged, as a
fteward, for the rents of his debtor’s eftate, according to a full and com-
plete rent-roll, and get credit only for fuch of them as he fhall not be able
to make effectual after ufing the proper diligence. As the debtor, when he
makes a payment to his creditor in cafh, has a right to demand credit for
the full fum paid to him; {o payment, when it is made to the creditor, (no
matter whether he be an apprifer or not), out of the rents of the debtor’s e-
ftate, muft be eftimated by its real value at the time of delivery: and, for
‘that reafon, he muft charge himfelf with the rent received by him; not
merely at the rate of the fheriff-fiars, or according to the prices at which he
-may have thought fit to difpofe of it to another; but at the full value of it
at the time the delivery was made; the extent of which cannot, by any
fubfequent a&, be affected to the prejudice of the debtor, on whofe account
it was delivered. If the apprifer, or other creditor, after having entered
‘into-the fole and total pofleflion of his debtor’s eftate, be afterwards dif-
turbed in it, either by the methods of law or force, or by the promifcuous
intromiffions of the debtor, or any co-creditor, he is accountable, not by
-a full rental, as in the former cafe, but barely for what he hath received,
till he again recover the peaceable and total pofleflion, Fan. 20. 1681, Bur-
aet, If an apprifer thould, inftead of applying the furplus rents towards
the extin@ion of his capital fum, pay them to the debtor, the debtor whe
received them muft give the apprifer credit for them, in the account of his
intromiffions ; but in a queftion with a pofterior apprifer, who hath an in-
tereft that the debt due to the firlt thould be paid off qguamprimum, thefe fur-
plus rents, which the firft apprifer paid to the debtor, muft be applied to
‘the payment of his own principal debt. ‘

21. The court of feflion is authorifed, by 1661, c. 62. to reftrict the ap-
-prifer’s pofleflion, at the fuit of the debtor, to fuch part of the lands ap-
prifed as anfwers the intereft of the debt due to him, if the debtor be will-
1ing to ratify the apprifer’s pofleflion, and deliver to him the title-deeds of
the lands to which the pofleflion is reftricted. Though the firft claufe of
this ftatute, relative to debtors in perfonal debts, was without doubt tem-
* porary, the claufe by which the apprifer’s pofleffion is thus reftricted was
found to be perpetual, Pr. Falc. 84. This reftriction was, by the practice
immediately fubfequent to the ftatute, adjudged to be a privilege perfonal
‘to the debtor, which could not be pleaded by pofterior creditors, Fuly 28.
1671, Murray ; yet by alater decifion, Nov. 1728, La. Kirkhou/e, the pof-
feflion of an apprifer was reftricted at the fuit of a widow who could not
otherwife have accefs to the debtor’s funds, for the paymentof a perfonal
claim of alimony, which was excluded by the apprifer’s preference,

22. The right to the lands after elapfing of the legal reverfion, is carried
irredeemably to the apprifer, who therefore pofleffes from that period
: without
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without account, not as creditor in a debt, but as proprietor of the fubjec
apprifed; fee 16go, ¢. 10. Though therefore the legal right of reverfion
dhould be kept open through fome. defet or jnformality in the diligence,
yet the apprifer, poflefling after the expiration of the legal term, is not
bound to reftore the intermediate rents which he has bona fide received as
proprietor, between the expiration of that leZal term, and his being inter-
pelled by a citation at the fuit of the debtor, or fome competing creditor,
though his debt thould be overpaid by fuch intromiffions: but he is ob-
‘liged to impute them towards the payment or extinction of his debt,
Kames, 18. -

23. Though an apprifing, without feifin, where it is not relinquifhed by
the creditor, is preferable to the voluntary deeds of the debtor granted af-
ter the denunciation of the lands, it cannot come in competition with real
rights or diligences, which are founded on deeds granted, or debts con-
trated by him, previouily to the denunciation, if they be completed before
infeftment taken by the apprifer; becaufe fuch rights are truly neceflary,
the debtor having been laid under a neceflity of completing them by an an-
tecedent obligation. Thus a right of annualrent proceeding on a bond
granted before denunciation, if perfeted by a feifin prior to that which
1s taken upon the apprifing, is preferable to the apprifing, St.4. 3.2 2.
§21. To give full effe@, therefore, to an apprifing, as a proper feudal
right, in competition with fuch real rights, or with apprifings proceeding
‘on debts contracted before the denunciation, the apprifer muft obtain char-
ter and féifin from the fuperior of the lands apprifed; and in fuch compe-~
‘titions, the right firft completed by {feifin is, in the common cafe, prefer-
‘able. Yet if the apprifer has done all in his power to obtain feifin, ex. gr.
if he has charged the fuperior to receive him, he will be preferred to an
apprifer whofe charge is pofterior to his, though he who gave the laft
charge fhall have obtained the firft feifin: for the law has not put it in the
power of the fuperior, partially to prefer whom he pleafes, by poftponing
the infeftment of one creditor, and receiving another; but has juftly grant-
ed the preference to thofe who appear to have been firft in diligence, Far.
31. 1632, Fergufon. Neither is it in the debtor’s power, more than in the
fuperior’s, to difappoint or fruftrate the preference of a creditor who is in-
fiting in his diligence of apprifing, by any indire® device, from partial
favour to another creditor, Nov. 28. 1628, Borthwick. In apprifings of
{ands holden of the crown, the apprifer fometimes takes a notorial inftru-
ment, upon offering his fignature in exchequer, to prevent the officers of
that court from ftaving off’ the pafling of his charter: and where, after
fuch proteftation by one creditor, a charter fhall neverthelefs be granted to
another, it cannot hurt the right of the protefter, unlefs he thall after-
wards abandon his diligence.

24. The year’s rent payable by the apprifer to the fuperior who enters
him in purfuance of the act 1469, is called the compofition to the fuperior ;
and it is in ftri¢t law due, without regard to the extent of the debt on
which the diligence is led. But as this fell heavy upon apprifers whofe
debts were {mall in proportion to the value of the lands, it is frequently
modified, ex equitate, far below its true worth, according to circumftances,
March 30. 1637, Paterfon. In computing it, all the real burdens affeing
the lands, whether conftituted by the law, or confirmed by the fuperior, ought
to be dedudted. Where an apprifer is excluded from the rents by a liferenter,
he is not bound to pay the compofition while the liferent {ubfifts ; becaufe, du-
ring that period, he can get nothing by his diligence, Fuly 18. 1633, Baird.
If the right apprifed from the debtor be a bare f{uperiority, it has been de-
cided, that the debtor’s fuperior is intitled only to a year’s feu-duty for en-
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tering the apprifer; becauft in thefe the feu-duty is the only rent referved
to the apprifer’s debtor, and confequently the only rent to which the ap-
prifer is intitled in virtue of his diligence, Feb. 15. 1634, L. Monkton.
Though many apprifers {hould charge the fuperior to infeft them, the fu-
perior has right to no more than one year’s rent for all of them put toge-
ther; for all of them conftitute only one right to the lands apprifed; fince,
if any one of them fhall carry the full right, that one muft exclude all the
reft. If the apprifer who has paid the year’s rent for his entry, fhall af-
terwards have his apprifing caft upon a nullity, the fecond apprifer, fince
he has, in that cafe, the fole benefit of the diligence and infeftment, ought
to repay to the firft the whole compofition paid by him to the fuperior, 7u-
Iy 22. 1628, Lo. Borthwick. Superiors, by our more ancient practice, did
not confider themfelves as bound to enter fuch apprifers as could not in-
ftruc the right of their author, from whom they had apprifed: but this is
not admitted as a fufficient defence by the later decifions ; becaufe an ap-
prifer is not prefumed to be mafter of his debtor’s title-deeds. Nay, a fu-
perior muft enter the apprifer on a charge, though the fuperior himfelf
thould be in poffeflion of the lands, or thould claim the property of them
under a feparate title, Fuly 17. 1632, Black. But this act of the fuperior
not being voluntary, but an aé& of obedience to the law, does not weaken
or incroach upon any right formerly competent to himfelf in the fubjeét;
for he enters the apprifers with this quality, which, though it thould not
be exprefled, is always implied, Referving his own right, and that of every
other perfon. In lands holden of the crown, the compofition is regulated,
not according to the rent of the lands, but in proportion to the principal
fum apprifed or adjudged for. Where that fum does not exceed 10,000
merks Scots, one per cent. is only demanded, though that compofition fhould
be lefs than the fixth part of the valued rént, which the crown exacts from
fingular fucceflors by voluntary purchafe, fipr. ¢.7.§ 6.; and where the
capital exceeds that fum, the compofition falls ftill lower, to an half per
cent.
~ 25. Where a fuperior refufed to enter the apprifer, the apprifing was,
by the old prattice, prefented to the court of feflion to be approved by
them, Hop. Min. Pr. § 274. upon which approbatory decree, or, as it was call-
ed, allowance, three confecutive precepts were ordained to be direGed to
the fuperior, commanding him, in different ftyles, to receive the apprifer,
Cr. lib. 3. dieg. 2. § 20.; the laft, under this certification or commination,
that if he did not give obedience, the apprifer, pafling him by, might pur-
{ue the fame method againft the next higheft fuperior; whom it behoved,
in that cafe, fupplere wices, to fill up the place of the immediate one, and
receive the fubvaflal. But fuch entry by the mediate fuperior, being barely
an a& of obedience to the law, like the one ftated in the preceding fe@ion,
cannot be confidered as voluntary, more than that other; nor deprive him
of the cafualties which may afterwards happen to fall by the death or de-
hinquency of his immediate vaflal; or abridge him of any other right that
might have been competent to him if the fubvaffal had been entered by
his own immediate fuperior. . That thofe precepts defcribed by Craig were
1o other than letters of four forms, appears from 1647, ¢. 43. which, up-
on a recital, that apprifers were put to unneceflary expence, by ufing letters
and charges of four forms againft their fuperiors, {ubftitutes in their room
fimple charges againft them, upon letters of horning on twenty-one days :
and though this ftatute fell under the refciffory act of Charles II. and was
not revived by any law after his reftoration, the ufage thereby introduced
has been in obfervance ever fince. If the next higheft {fuperior alfo refufed,
it behoved the apprifer to apply to the next after him in order, and fo from
" Vo, L, 5 F one
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one fuperior upward to another, till he came to the fovereign ;- who never
refufes to receive any vaflal, upon payment of the compofition eftablifhed
in exchequer.

26. As it is of the higheft importance to creditors and purchafers to
know what apprifings are led againft thofe to whom they are to lend their
money, or from whom they intend to purchafe lands, the privy council, by
an a& February 1636, direGted the full tenor of - apprifings to be recorded.
This having been attended with great expence, it was prohibited, by 1641,
¢. 54.; and in its place the clerks to the bills were ordained, for the informa-
tion of the lieges, to enter into a record, within fixty days after their dates,
a note, or as Stair explains it, 4. 3. 7. 2. § 2§. the allowance of every ap-
prifing, containing the fum for which it was led, the lands apprifed, the
names of the apprifer, debtor, fuperior, and meflenger, and the dates of
the executions. That a& was revived, by 1661, c. 31. with this certifica-
tion annexed to it, that pofterior apprifings, if allowed and recorded with-
in the ftatutory time before prior ones, fthould be preferable, according to
the dates of the allowance and regiftration. And thus allowances, which
were firft calculated for the fingle purpofe of compelling refractory fupe-
riors to their duty, came at laft to be confidered as a proper method of ma-
king all apprifings public, and as a ground of preference in a competition
with co-apprifers. The laft words of this ac 1661 contain a faving claufe,
in the following words : Without prejudice to any farther diligence, by infeft-
ments, or charges agamnft the [fuperiors, according to the priority or pofleriority
thereof, prout de jure: and indeed by the nature of the right, the regiftra-
tion of a feifin that follows upon an apprifing, muft fully make up for the
want of the regiftration of an allowance.

27. The court of {feflion have by repeated decifions explained the above
ftatute 1469, obliging fuperiors to receive apprifers as their vaflals in the
lands apprifed, in the utmoft extent the words could bear; and have found,
that that obligation loft nothing of its force, even in the cafe of corpora-
tions who had adjudged their debtor’s lands, and in that chara&er demand-
ed an entry from the fuperior, Dalr. 96.; Fuly 24. 1713, Umv. of Glafgow.
By thefe judgements fuperiors might, by the fa& of another not confented
to by themfelves, fuffer the lofs of all their cafualties ; for a corporation
never dies, nor marries, nor is minor. But as the laft of thefe decifions
was reverfed upon appeal, it would feem that fuperiors are not obliged, e~
ven at this day, to enter corporations who have adjudged, notwithftanding
the ftatute 20° Geo. 11, obliging them to receive all difponees; which, as hath
been already obferved, was enacted merely for the more expeditious making
up the titles of fingular fucceflors. Lord Stair’s propofal, 4. 2. ¢. 3. § 41. of
compelling the adjudging corporation to make over their right to a truftee,
by whofe death or delinquency the fuperior may be intitled to his cafualties,
is particulary cenfured in the pleadings upon the decifion laft quoted in
1713. A {uperior may get free from the obligation he lies under of recei-
ving an apprifer, by making payment to him of the debt on which the ap-
prifing proceeds ; and if the debt exceed the value of the lands apprifed, by
paying him a fum equal in value to the lands, and taking a conveyance of
the apprifing in his own favour, 1469, ¢. 37. For where the fuperior, who
is the dominus directus of the lands, offers to the creditor the juft value of the
{ubje& affected by his diligence, the obligation ought to ceafe. But this
privilege, called retractus feudalis, is not competent to the fuperior after
the legal of the apprifing is expired ; for the apprifer’s right becomes fsom -
that period irredeemable ; and as the vaflal, who is the debtor, cannot af-
terwards redeem the lands, neither can the fuperior, who comes in his

place. :
28. Certain
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28, Certain kinds of apprifing are complete without feifin.  Fiii#, “A bare
decree of apprifing carries the full right of thofe heritable fubjeéts belong-
ing to the debtor, which were not perfected by feifin, though capable of 1t,
but continued perfonal in him ; for there can be no warrant for granting
{eifin on fuch apprifings. - 2dly, In like manner, when the fubject apprifed
from the debtor requires no feifin to perfe@ it, ex. gr. a leafe, or a right of
reverfion, it muft be carried by a fimple apprifing : for where feifin is not
neceflary to the firft conftitution of a right, it cannot be neceffary to its con-
veyance; and apprifing is nothing but a judicial conveyance of the right ap-
prifed. On this ground, fecond apprifings, 7. e. apprifings of f{ubjeéts
which have been already apprifed by another creditor, require no feifin, e-
ven where feifin would have been neceflary to veft the right apprifed in the
firft apprifer. For underftanding this it muft be obferved, that by the old
Jaw the firft apprifing, when perfeted by feifin, divefted the debtor of the
-property, and confequently excluded all pofterior apprifings: but becaufe
it was competent to the debtor to redeem the firft apprifer’s right by pay-
ment, fecond apprifers who apprifed all the right competent to their debtor
in the lands, carried to themfelves by their diligence the right of reverfion,
or faculty to redeem ; and as rights of reverfion, being merely perfonal,
required no feifin, therefore pofterior apprifers were, without the neceflity
.of taking infeftment, preferable according to their dates, Gosf. Fuly 22.1675,
"Boyd. Yet it might have been prudent, even for fecond apprifers to take
infeftment. The firft apprifing might have been null, or it might have
been paid by intromiflions within the legal ; and where the firft- apprifing
was cither declared void, or extinguifhed by payment, the fecond apprifing
came in place of the firft ; upon which fecond, if feifin was not taken, the
creditor in an apprifing pofterior to that fecond might get himfelf firft in-
feft, and fo be preferred : and though there fhould be no hazard from any
‘fubfequent apprifing, it has been already obferved, that no purchafer of
lands, whether voluntary or judicial, can by the practice of our courts re~
move tenants before he be infeft.

29. Stair is of opinion, that an apprifing led by a fuperior requires no
{eifin ; becaufe the fuperior’s feifin of the lands, which ftill fubfifts not-
~withftanding the right of property granted by him to the vaffal, recovers its
full force when that right is again brought back to himfelf by the judicial
{fentence of apprifing ; which: therefore has the effect of confolidating the
property with the fuperiority : and hence his Lordfhip infers, that an ap-
prifing or adjudication by the fuperior is, without farther diligence, prefer=
able to all apprifings of a pofterior date, though perfeted by feifin, &. 3. ¢. 2.
§ 23. But, firff, Confolidation, when applied to this cafe, appears inconfiftent
with feudal rules : for apprifing is no better than a legal conveyance ; and
as no voluntary conveyance of the property to the fuperior hath the effe& per
Je of confolidation, without a refignation of the property ad remanentiam by
the vaflal in his favour, duly regiftered ; neither can it be affected by the
fuperior’s apprifing, which admits not of refignation till he be firft infeft
upon his own precept. 2dly, The act 1661, to be explained next feGion,
requires either infeftment, or a charge againft the fuperior to make an ap-
prifing effetual, without diftinguithing between apprifings led by the debt-
or’s fuperior and by his other creditors : {0 that, from the pafling of that a&,
the fuperior who apprifes has no colour for pleading any peéculiar privilege
or ground of preference over other apprifers.

30. Though fecond apprifers had a right to redeem their debtor’s lands
from the firft, few had money {ufficient for that purpofe ; and hence it fre-
quently happened, that the firft apprifer either carried the debtor’s whole
eftate to himfclf, or he conveyed his right, perhaps for a trifling confidera-

tion,
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tion, in favour of the debtor’s apparent heir, or of a truftee for his behoof,
to the utter exclufion of all the other creditors, though equally onerous.
To cure thefe two evils, refulting from the unequal preference of creditors,
and from the devices of apparent heirs, the a& 1661, ¢, 62. was enacted ;
by one branch of which all apprifings led, either before the firft effeCtual
apprifing, or within year and day after it, are made preferable pari paffu ;
and fuch apprifing as is preferable to others in refpe@t of the firft infeft-
ment, or of the firft exact diligence for obtaining it, is declared to be the
firlt effetual apprifing. The year and day runs from the date of the decree
of apprifing, and not from the date of the feifin, or of the diligence to ob-
tain feifin, July 4. 1671, L. Balfour ; which interpretation is favoured, not
only by the words of the a&, but by the intenticn of the legiflature, to al=
low a reafonable time from the date of the firft effeGtual apprifing, to cre-
ditors living at a diftance, for carrying on their diligence againft the com=
mon debtor. The defcription given in the ftatute of the firft effetual ap-
prifing has been explained by fome lawyers {0 as to exclude all apprifings of
rights which require no infeftment, or on which no feifin has followed,
from being included under this pari paffiu preference ; becaufe no feifin can
proceed on fuch apprifings, by which they may be made effetual. But as
the reafon inductive of this enactment is equally applicable to all appri-
fings, the character there given of an effe¢tual apprifing is not to be account-
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