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Federal recognition of same-sex
marriages makes the unlimited
marital deduction from federal

Marc J. Soss, Esq.

Estate Planning Opportunities
For Same-Sex Married Couples

After Obergefell

The U.S. Supreme Court’s ruling on June 26,
2015, in Obergefell prevents a state from deny-
ing a marriage license to a same-sex couple
(same-sex marriage is legal in all 50 states and
Washingron DC). However, the Supreme Court
ruling limited the scope of its decision to “law-
ful marriages,” and not so-called marriage equiv-
alents (civil unions and domestic partnerships).

Unlimited Marital Deduction and Portability.

Federal recognition of same-sex marriages
makes the unlimited marital deduction from
federal estate tax and gift tax for transfers avail-
able to same-sex spouses. They are no longer
required to rely on an individual’s applicable
exclusion amount from federal estate tax and
federal gift tax (currently $543 million, adjusted
annually for inflation).

The portability provisions available under
federal gift and estate tax laws will also be avail-
able to the surviving spouse of a same-sex mar-
riage. This allows the surviving
spouse to use any portion of
the deceased spouse’s unused
Applicable Federal Estate Tax
Exemption and make additional
tax-free gifts and reduce the

estate tax and gift tax for transfers amount of estate taxes owed

available to same-sex Spouses.

upon the surviving spouse’s
death.

Review Current Estate Planning Documents
to Ensure that the Amount and Structure of
any Spousal Bequests Remain Appropriate.

Existing estate planning documents should
be revisited in light of the fact that any gift or
bequest to the spouse of a same-sex married
couple will be subject to the unlimited marital
exemption (no limitation on gifts between
spouses) and not the individual’s Applicable
Federal and State Exclusion Amount(s). This can
shelter a significant amount of assets that will
not be subject to federal estate tax (currently
at a rate of 40 percent).

Estate planning documents should also be
reviewed to include, if appropriate, a separatc
marital trust. This trust can be designed to per-
mit a surviving spouse to use any of the deceased

spouse’s unused Federal Generation Skipping
Transfer (GST) Exemption.

Review Retirement Account Beneficiary
Designations and Joint and Survivor Annuity
Elections to Ensure that they Remain
Appropriate.

A surviving spouse may roll over a deceased
spouse’s retirement account into their retirement
account without being required to take minimum
distributions or lump sum distributions, until
such time as the surviving spouse ordinarily
would be required to take minimum distribu-
tions (usually upon attaining age 70%). To take
advantage of this opportunity, married same-sex
couples should name each other as the benefici-
ary of his or her retirement accounts to defer
income tax recognition as long as possible.

If a spouse’s retirement plan is covered by
the Employee Retirement Income Security Act
of 1974 (ERISA), a participant’s spousc may
automatically be a beneficiary of the retirement
plan as a result of their marriage. As a result, if
a participant desires to designate someone other
than their spouse as the plan beneficiary, they
will need to obtain the consent of the non-partic-
ipant spouse to make such a designation. In
addition, state employment benefits are now
available to same-sex spouses.

Replacing Individual Life Insurance Policies
with Survivor Policies.

Prior to the Supreme Court ruling, many
same-sex couples purchased individual life insur-
ance policies naming their partner as the benefi-
ciary (either directly via beneficiary designation
or indirectly through a life insurance trust).
These policies were utilized to provide the sur-
viving partner with sufficient liquid assets that
could be used to pay federal estate taxes due
upon the death of the first to die. However, with
the unlimited marital deduction now available to
married same-sex couples, these policies should
be examined and, if appropriate, replaced with
a second-to-die policy (pays bencfits only upon
the death of the surviving spouse). These types
of policies can provide liquidity to beneficiaries
of married same-sex couples, and are generally
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Rhode Island
Bar Foundation

Founded in 1958, the Rhode Island Bar Foundation is the non-profit
philanthropic arm of the state’s legal profession. Its mission is to foster
and maintain the honor and integrity of the legal profession and to study,
improve and facilitate the administration of justice. The Foundation
receives support from members of the Bar, other foundations, and from
honorary and memorial contributions.

’]:)day, more than ever, the Foundation faces great challenges in funding its
good works, particularly those that help low-income and disadvantaged
people achieve justice. Given this, the Foundation needs your support and
invites you to complete and mail this form, with your contriburion to the
Rhode Island Bar Foundation.

Help Our Bar Foundation Help Others

RHODE ISLAND BAR FOUNDATION GIFT

PLEASE PRINT

My enclosed gift in the amount of $

Please accept this gift in my name

or

In Memory of
or

In Honor of

Your Name(s)

Address Sz
City/State/Zip

Phone (in case of questions)

Email:

Please mail this form and your contribution to:
Rhode Island Bar Foundation
41 Sharpe Drive
Cranston, RI 02920

Questions? Please contact Virginia Caldwell at 421-6541

or gcaldwell@ribar.com
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less expensive, with the same death bene-
fits.

Gift Splitting Between Spouses.

Until the Supreme Court rulings, a
same-sex married spouse could only make
annual gifts up to his or her annual feder-
al gift tax exclusion amount (currently
$14,000). Any gift in excess of the exclu-
sion amount was deducted from his or
her federal estate tax exclusion amount.

Each spouse may now make gifts from
his or her own assets and, with the other
spouse’s consent, have such gifts deemed
to have been made one-half by each
spouse for purposes of federal gift tax
laws. As a result, both spouses acting
together may now give up to $28,000 to
any individual without using any portion
of either spouse’s federal gift tax exclu-
sion amount.

Amend Previously Filed Federal
Estate, Gift and Income Tax Returns
and State Income Tax Returns.

Subsequent to the Supreme Court
ruling in Windsor, on August 29, 2013,
the Treasury and the IRS issued Revenue
Ruling 2013-17 with directions for
administering all federal tax laws includ-
ing those pertaining to income, gift and
estate taxes, married same-sex couples
who were lawfully married in any juris-
diction (domestic or international), and
providing they will be treated as married,
regardless of whether the jurisdictions in
which such couples are resident or domi-
ciled recognize the marriage. As a result,
same-sex married couples, who were
married in prior years may, but are not
required to, file original or amended tax
returns within the statutory limitations
period (ordinarily three years from the
date the tax return was originally due or
filed or two years from the date the tax
was paid, whichever is later).

Both spouses may also amend prior
year income tax returns to change their
filing status from single to married filing
jointly and obtain a refund if the amount
of tax owed, based on their married filing
status, is less than that owed based on
their prior single status, again subject to
the limitations period described above.
Additionally, married couples living in
states that did not previously recognize
same-sex marriages may be able to amend
more recently filed state income tax
returns for the years 2012-2014, depend-
ing on the laws in such states.



Non-citizen spouses should consider
seeking permanent residency and /or
becoming citizens.

Non-citizen spouses are now eligible
for citizenship or permanent residency on
the basis of their marriage to a spouse of
the same sex who is a US citizen. Before
applying for this status, there are numer-
ous tax and non-tax consequences that
should be carefully considered. <

>> New <<
Rhode Island

Law Center

The new Rhode Island Law Center
is now located at 41 Sharpe Drive,
in Cranston, Rhode Island.

The new home of the Rhode Island
Bar Association and the Rhode
Island Bar Foundation features

well-designed interior spaces
with advanced technology
facilitating improved member
use and networking.

Expanded exterior space provides
immediately adjacent free parking
and greater meeting and event
flexibility. Handy highway proximity
allows simplified and
convenient access.

Stop by to see and enjoy our great
new location for yourself!

Good Business
for Good Lawyers

Get More Visibility for your
Practice through the Bar’s
Lawyer Referral Service!

Attorney David N. Bazar, an LRS member
since 1997, receives an average of 80
referrals from LRS every year. According
to David, The Bar’s Lawyer Referral
Service is a proven way for me to build
my client base and provides wonderful
opportunities for offering public service
to Rhode Islanders.

Membership in the Rhode Island Bar Association’s Lawyer Referral
Service (LRS) is an excellent and inexpensive way to increase your
client base and visibility within the community while expanding
public access to legal representation. Optional special LRS projects
include: Ask A Lawyer providing live, television studio lawyer panels
in partnership with Channel 10; Senior Citizen Center Clinics
throughout the year and the state; Reduced Fee Program offered to
qualifying clients; and the Arts Panel for local artists’ legal needs all
offer unique opportunities for increasing your business while you
provide an important public service to your community,

Applications and more detailed program information and qualifica-
tions may be found on our website www.ribar.com in the Members
Only section. You may also request information by contacting Public
Services Director Susan Fontaine at 401-421-7799 or email
sfontaine@ribar.com.

- Difficult Situations Brokered -

Edward W. Magilton REB.0017095
Licensed Real Estate Broker: RI, CT & MA

Direct: 401-360-SOLD (7653)
Email: EdMagilton@remax.net

www.RIEddie.com
CDPE, CIAS, SRES, PSCS

RE/MAX Flagship
www.linkedin.com/pub/edward-magilton/1b/aga/sbg/
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